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THE NOMINATION OF ELENA KAGAN TO BE 
AN ASSOCIATE JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES 


MONDAY, JUNE 28, 2010 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met. Pursuant to notice, at 12:32 p.m., in room 
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Kohl, Feinstein, Feingold, Specter, 
Schumer, Durbin, Cardin, Whitehouse, Klobuchar, Kaufman, 
Franken, Sessions, Hatch, Grassley, Kyi, Graham, Cornyn, and 
Coburn. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 

SENATOR FROM THE STATE OF VERMONT 

Chairman Leahy. Good afternoon. I welcome everybody here. 
Just so you know the procedure — Senator Sessions and I have dis- 
cussed this — we are going to recognize Senators in order of senior- 
ity doing the usual back and forth. Senator Sessions and I will each 
give an opening statement and, following our opening statement, 
take turns back and forth. I would urge Senators to stay — in fact, 
we are going to have to stay within the 10 minutes just simply to 
keep on schedule. 

Of course. Solicitor General Kagan, welcome to our Committee 
room. There are somewhat more people here than usual. 

But let me begin. One of the things that will change slightly our 
schedule this week is the death of Senator Byrd. All of us, I believe 
it is safe to say, both Republican and Democratic Senators, are sad- 
dened by his death. No Senator came to care more about the Con- 
stitution or to be a more effective defendant of our constitutional 
Government than the senior Senator from West Virginia. In many 
ways, he was the keeper of the Senate flame, the fiercest defender 
of the Senate’s constitutional role and prerogatives. I do not know 
how many times we saw Senator Byrd hold up a copy of the Con- 
stitution. The difference between him holding it up and any one of 
us holding it up, he could put it back in his pocket and recite it 
verbatim, the whole Constitution. Others will speak of his record 
for the time served in the Senate and Congress, for the number of 
votes case. 

I knew him as a mentor and a friend. He served for a time on 
this Committee. I was honored to sit near him in the same row on 

( 1 ) 
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the Senate floor and engage in many discussions about the Senate 
and its rules or about the issue of the moment or about our fami- 
lies. And it was a privilege to stand with him and fight against as- 
saults on the Constitution and what the two of us felt was an un- 
necessary and costly war in Iraq. 

He was a self-educated man. He learned much throughout his 
life. He had much to teach us all. 

Senator Byrd was such an extraordinary man of merit and grit 
and determination who loved his family and drew strength from 
his deep faith, who took to heart his oath to support and defend 
the Constitution. The arc of his career in public service is an inspi- 
ration to all and should inspire generations of Americans. 

Now, on the issue before us today, there have been 111 Justices 
on the Supreme Court of the United States. Only three have been 
women. If she is confirmed. Solicitor General Kagan will bring the 
Supreme Court to a historical high-water mark. 

Elena Kagan earned her place at the top of the legal profession. 
Her legal qualifications are unassailable. As a student, she excelled 
at Princeton, Oxford, and Harvard Law School. She was a law clerk 
to the great Supreme Court Justice, Justice Thurgood Marshall, 
and I appreciate seeing Justice Marshall’s son, Thurgood Marshall, 
in the audience here today. She worked in private practice and 
briefly for then-Senator Biden on this Committee. She taught law 
at two of the Nation’s most respected law schools. She counseled 
President Clinton on a wide variety of issues. She served as Dean 
of Harvard Law School and is now the Solicitor General of the 
United States, sometimes referred to as “the tenth Justice.” I be- 
lieve we are a better country for the fact that the path of excellence 
Elena Kagan has taken in her career is a path now open to both 
men and women. 

As Chief Justice Marshall wrote, our Constitution is “intended to 
endure for ages . . . and consequently, to be adapted to the various 
crises of human affairs.” He and other great Justices have recog- 
nized that the broadly worded guarantees and powers granted in 
the Constitution adapt to changing circumstances. 

Consequently, our Constitution has withstood the test of time. 
The genius of our Founders was to establish a Constitution firm 
enough to enshrine freedom and the rule of law as guiding prin- 
ciples, yet flexible enough to sustain a young Nation that was des- 
tined to grow into the greatest, the richest, most powerful Nation 
on Earth, and I might say one of the most diverse nations on 
Earth. 

It took more than four score years and a Civil War that claimed 
the lives of hundreds of thousands to end the enslavement of Afri- 
can-Americans and include as citizens “all persons born or natural- 
ized in the United States.” Through the Civil War amendments 
that followed, we transformed the Constitution into one that more 
fully embraced equal rights and human dignity. The country and 
our democracy were stronger for it. But the job was not complete. 
It was halfway through the last century that racial discrimination 
was dealt a blow by the Supreme Court in the modern landmark 
case of Brown v. Board of Education, Congress passed the Civil 
Rights Act of 1964 and the Voting Rights Act of 1965, and America 
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began to provide a fuller measure of equality to those who were 
held back for so long because of the color of their skin. 

Our path to a more perfect Union also included the rejection 75 
years ago of conservative judicial activism by the Supreme Court 
and our establishing a social safety net for all Americans. It began 
with us outlawing child labor and guaranteeing a minimum wage. 
Through Social Security, Medicare, and Medicaid, Congress en- 
sured that growing old no longer means growing poor, and that 
being older or poor no longer means being without medical care. 
That progress continues today. All of us are the better for it. 

Now, the 100 members of the Senate stand here in the shoes of 
more than 300 million Americans as we discharge our constitu- 
tional duty with respect to this nomination. The Supreme Court ex- 
ists for all Americans. Only one person gets to nominate somebody 
for the Court. Only 100 Americans get to vote on whether that per- 
son should be on the Court or not. It is an awesome responsibility, 
and I urge the nominee to engage with this Committee and 
through these proceedings with the American people in a constitu- 
tional conversation about the role of the courts and our Constitu- 
tion. 

When we discuss the Constitution’s Commerce Clause or spend- 
ing power, we are talking about congressional authority to pass 
laws to ensure protection of our communities from natural and 
man-made disasters, to encourage clean air and water, to provide 
health care for all Americans, to ensure safe food and drugs, to pro- 
tect equal rights, to enforce safe workplaces, and to provide a safe- 
ty net for all seniors. 

Now, I reject the ideological litmus test, from either the right or 
the left, that some would apply to Supreme Court nominees. I ex- 
pect judges to look to the legislative intent of our laws, to consider 
the consequences of their decisions, to use common sense, and to 
follow the law. In my view, a Supreme Court Justice needs to exer- 
cise judgment, should appreciate the proper role of the courts in 
our democracy, and should consider the consequences of decisions 
on the fundamental purposes of the law and in the lives of Ameri- 
cans. 

I will urge Solicitor General Kagan here publicly what I have 
urged her privately: to be open, to be responsive, to share with us 
but even more importantly with the American people her judicial 
philosophy, but also to assure us of her judicial independence from 
either the right or the left. I believe that fair-minded people will 
find her judicial philosophy well within the legal mainstream. I 
welcome questions to Solicitor General Kagan about judicial inde- 
pendence, but I would urge Senators on both sides to be fair. There 
is no basis to question her integrity, and no one should presume 
that this intelligent woman, who has excelled during every part of 
her varied and distinguished career, lacks independence. 

And it is essential that judicial nominees understand that, as 
judges, they are not members of any administration. The courts are 
not subsidiaries of any political party or interest group, and our 
judges should not be partisans. That is why the Supreme Court’s 
intervention in the 2000 Presidential election in Bush v. Gore was 
so jarring and why it shook, in many people’s minds throughout 
this country, the credibility of the Court. That is why the Supreme 
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Court’s recent decision in Citizens United, in which five conserv- 
ative Justices rejected the Court’s own precedent, rejected the bi- 
partisan law enacted by Congress, rejected 100 years of legal devel- 
opments in order to open the door for massive corporate spending 
on elections, was such a jolt to the system. 

The American people live in a real world of great challenges. The 
Supreme Court needs to function in that real world within the con- 
straints of our Constitution. My own State of Vermont, the 14th 
State in the Union, did not vote to join the Union until the year 
the Bill of Rights was ratified. We are cautious in Vermont. Those 
of us from the Green Mountain State are protective of our funda- 
mental liberties. We understand the importance the Constitution, 
and its amendments, have had in expanding individual liberties 
over the last 220 years. 

I hope that Elena Kagan will demonstrate through this hearing 
that she will be the kind of independent Justice who will keep faith 
with these principles and keep faith with the words that are in- 
scribed in Vermont marble over the front doors to the Supreme 
Court: “Equal Justice Under Law.” 

I will put the rest of my statement in the record. 

[The prepared statement of Chairman Leahy appears as a sub- 
mission for the record.] 

Chairman Leahy. Senator Sessions. 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator Sessions. Thank you, Mr. Chairman. I would like to join 
you in recognizing this special moment of the loss of Senator Byrd 
who was such an institution here. He taught all of the new Sen- 
ators something about the Senate. He believed there were two 
great Senates — the Roman Senate and the American Senate — and 
he wanted ours to be the greatest ever. 

I remember one day he gave a speech on a Friday morning that 
I heard in which he complained about textbooks and the failure to 
distinguish between a republic and a democracy. He went on at 
some length demonstrating that and then called them “touchy-feely 
twaddle.” 

[Laughter.] 

But he loved the Constitution, he loved our country, and he loved 
clarity of thought, and we will certainly miss him. 

Ms. Kagan, let me join Chairman Leahy in welcoming you here 
today. This nomination is certainly a proud day for you, your fam- 
ily, and your friends, and rightfully so. I enjoyed very much our 
meeting a few weeks ago and appreciated the chance to talk with 
you then. 

Mr. Chairman, thank you for your work on this nomination. As 
I have pledged. Republicans are committed to conducting this hear- 
ing in a thoughtful and respectful manner. It is not a coronation, 
as I have said, but a confirmation process. Serious and substantive 
questions will be asked. Ms. Kagan will be given ample opportunity 
to respond. 

Ms. Kagan certainly has numerous talents and many good quali- 
ties, but there are serious concerns about this nomination. Ms. 
Kagan has less real legal experience of any nominee in at least 50 
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years, and it is not just that the nominee has not been a judge. She 
has barely practiced law and not with the intensity and duration 
from which I think real legal understanding occurs. Ms. Kagan has 
never tried a case before a jury. She argued her first appellate case 
just 9 months ago. While academia certainly has value, there is no 
substitute, I think, for being in the harness of the law, handling 
real cases over a period of years. 

What Ms. Kagan’s public record does reveal is a more extensive 
background in policy, politics, mixed with law. Ms. Kagan’s college 
thesis on socialism in New York seems to bemoan socialism’s de- 
mise there. In her master’s thesis, she affirmed the activist ten- 
dencies of the Earl Warren Court, but complained that they could 
have done a better job of justifying their activism. 

President Obama’s nominee started her political career in ear- 
nest as a staff on the Presidential campaign of Michael Dukakis. 
She took leave from teaching at law school to work for this Com- 
mittee under then-Chairman Joe Biden to help secure the nomina- 
tion of Ruth Bader Ginsburg, a former counsel for the ACLU and 
now one of the most active members of Justices on the Supreme 
Court. 

I know you would join with me, Mr. Chairman, expressing our 
sympathy to Justice Ginsburg on the loss of her husband also. 

Chairman Leahy. A wonderful man. 

Senator Sessions. Professor Kagan left teaching law to spend 5 
years at the center of politics, working in the Clinton White House, 
doing, as she described it, mostly policy work. Policy is quite dif- 
ferent than intense legal work, for example, in the Office of Legal 
Counsel or some of the Divisions in the Department of Justice. 

During her White House years, the nominee was the central fig- 
ure in the Clinton-Gore effort to restrict gun rights and as the dra- 
matic 5-4 decision today in the McDonald case shows, the personal 
right of every American to own a gun hangs by a single vote on 
the Supreme Court. 

Ms. Kagan was also the point person for the Clinton administra- 
tion’s effort to block congressional restrictions on partial birth abor- 
tions. Indeed, documents show that she was perhaps the key per- 
son who convinced President Clinton to change his mind from sup- 
porting to opposing legislation that would have banned that proce- 
dure. 

During her time as Dean at Harvard, Ms. Kagan reversed Har- 
vard’s existing policy and kicked the military out of the recruiting 
office in violation of Federal law. Her actions punished the military 
and demeaned our soldiers as they were courageously fighting for 
our country in two wars overseas. 

As someone who feels the burden of sending such young men and 
women into harm’s way and who spent much time drafting and re- 
drafting legislation to ensure military recruiters were treated fairly 
on campus, I cannot take this issue lightly. 

Dean Kagan also joined with three other law school deans to 
write a letter in opposition to Senator Graham’s legislation estab- 
lishing procedures for determining who was an enemy combatant 
in the war on terror. She compared this legislation, which passed 
84-14, to the fundamentally lawless actions of a dictatorship. 
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Most recently, the nominee served as Solicitor General for little 
over a year, but her short tenure there has not been without con- 
troversy. In her first appellate argument, Ms. Kagan told the Court 
that the speech and press guarantees in the First Amendment 
would allow the Federal Government to ban the publication of 
pamphlets discussing political issues before an election. I would re- 
mind my colleagues that the American Revolution was in no small 
part spurred by just such political pamphlets: Thomas Paine’s 
“Common Sense.” To suggest that the Government now has the 
power to suppress that kind of speech is breathtaking. 

Also as Solicitor General, Ms. Kagan approved the filing of a 
brief to the Supreme Court asking that it strike down provisions 
of the Legal Arizona Workers Act, which suspends or revokes busi- 
ness licenses of corporations which knowingly hire illegal immi- 
grants, even though Federal law expressly prohibits such hiring. 
She did this even after the liberal Ninth Circuit had upheld the 
law. This is an important legal issue that the Court will resolve 
during the next term. 

And despite promises to this Committee that she would vigor- 
ously defend the Congress’ “Don’t ask, don’t tell” policy for the mili- 
tary if it were challenged in court, the actions she has taken as So- 
licitor General do appear to have deliberately and unnecessarily 
placed that law in jeopardy. 

Importantly, throughout her career, Ms. Kagan has associated 
herself with well-known activist judges who have used their power 
to redefine the meaning of words of our Constitution and laws in 
ways that, not surprisingly, have the result of advancing that 
judge’s preferred social policies and agendas. 

She clerked for Judge Mikva and Justice Marshall, each well- 
known activists, and she has called Israeli judge Aharon Barak, 
who has been described as the “most activist judge in the world,” 
as her hero. These judges really do not deny their activist ideas. 
They advocate it, and they openly criticize the idea that a judge is 
merely a neutral umpire. 

Few would dispute this record tells us much about the nominee. 
In many respects, Ms. Kagan’s career has been consumed more by 
politics than law, and this does worry many Americans. In the 
wake of one of the largest expansions of Government power in his- 
tory, many Americans are worried about Washington’s disregard 
for limits on its power. Americans know that our exceptional Con- 
stitution was written to ensure that our Federal Government is one 
of limited separated powers and part of a Federal-State system 
with individual rights reserved to our free people. 

But we have watched as the President and Congress have pur- 
chased ownership shares in banks, nationalized car companies, 
seized control of the student loan industry, taken over large sectors 
of our Nation’s health care system, and burdened generations of 
Americans with crippling debt. 

So this all sounds a lot like the progressive philosophy which be- 
came fashionable among elite intellectuals a century ago and which 
is now seeing a revival. They saw the Constitution as an outdated 
impediment to their expansive vision for a new social and political 
order in America. Even today. President Obama advocates a judi- 
cial philosophy that calls on judges to base their decisions on empa- 
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thy and their broader vision of what America should be. He sug- 
gests that his nominee shares those views. 

Our legal system does not allow such an approach. Americans 
want a judge that will be a check on Government overreach, not 
a rubber stamp. No individual nominated by a President of either 
party should be confirmed as a judge if he or she does not under- 
stand that the judge’s role is to fairly settle disputes of law and not 
set policy for the Nation. 

Broad affirmations of fidelity to law during these hearings will 
not settle the question. One’s record also speaks loudly. Indeed, it 
is easy to pledge fidelity to law when you believe you can change 
its meaning later if you become a judge. Ms. Kagan has called pre- 
vious confirmation hearings “vapid and hollow” — some probably 
have been — and has argued that nominees for a lifetime position 
owe a greater degree of candor and openness to the Committee. I 
agree with that. I agree that candor is needed and look forward to 
this good exchange this week, Mr. Chairman. 

Chairman Leahy. Thank you very much. 

We will go next to Senator Kohl, and then we will go to Senator 
Hatch. Senator Kohl. 

STATEMENT OF HON. HERB KOHL, A U.S. SENATOR FROM THE 
STATE OF WISCONSIN 

Senator Kohl. Thank you, Mr. Chairman, and good afternoon to 
you. Solicitor General Kagan. We welcome you to the Committee 
and extend our congratulations to you on your nomination. If con- 
firmed, you will bring to the Court an impeccable resume and a for- 
midable track record of accomplishments, and you will bring a new 
perspective to the bench, as each new Justice does, based on your 
life and on your career. 

You come before us today not from the halls of our judicial mon- 
astery, but with the insight of a scholar and a teacher and the po- 
litical policy and legal acumen of a White House aide, law school 
dean, and the Solicitor General of the United States. 

Your encounters with the law have formed the lens through 
which you will judge the dilemmas of our democracy and the con- 
stitutional questions we face. At this hearing, we will try to learn 
from you how that lens will affect your judgment on the Court. 

Should you be confirmed, your decisions will impact our pocket- 
books and our livelihoods and determine the scope of our most 
cherished rights, from the right to privacy to the right to equal 
education, employment, and pay, from the right to an attorney and 
a fair trial for the accused, to the right to speak and worship freely. 

In these difficult economic times in the wake of what could be 
the worst environmental crisis in our Nation’s history, and as we 
continue our fight against terrorism, we are mindful of the great 
influence you will have on the issues and cases that wash up on 
the shores of our courts. 

The questions you will confront are not only concepts for lawyers 
and courts to contemplate. Behind the volumes of legal briefs are 
real people with real problems, and beyond the individual parties 
to each case will stand the rest of us who will feel either the brunt 
or the bounty of your decisions. 
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We hear the overused platitudes from every nominee that he or 
she will apply the facts to the law and faithfully follow the Con- 
stitution. But deciding Supreme Court cases is not merely a me- 
chanical application of the law. There will be few easy decisions, 
and many cases will be decided by narrow margins. You will not 
merely be calling balls and strikes. If that was the case, then Su- 
preme Court nominations and our hearings would not be the high- 
stakes events that they are today. 

But all of these things do matter, and we care deeply about the 
Supreme Court precisely because it rules on only the toughest and 
the most challenging problems. 

We can all agree that your decisions will impact society long 
after you have left the Court. Justice Oliver Wendell Holmes put 
it plainly, and I quote: “Presidents come and go, but the Supreme 
Court goes on forever.” 

That is why it is so important for us to know who you are. Solic- 
itor General Kagan, what is in your heart, and what is in your 
mind. We can gain some insight from your work for President Clin- 
ton and Justice Thurgood Marshall. But we have less evidence 
about what sort of judge you will be than on any nominee in recent 
memory. Your judicial philosophy is almost invisible to us. We do 
not have a right to know in advance how you will decide cases, but 
we do have a right to understand your judicial philosophy and 
what you think about fundamental issues that will come before the 
Court. 

As you said in your own critique of these hearings in 1995, it is 
“an embarrassment that Senators do not insist that a nominee re- 
veal what kind of Justice she would make by disclosing her views 
on important legal issues.” 

The President has his vetting process, and we in the Senate have 
our vetting process, but this hearing is the only opportunity for the 
American public to learn who you are. They deserve to learn about 
your views and motivations before you don the black robes of a Jus- 
tice for a lifetime appointment. 

For each Supreme Court nomination in which I have partici- 
pated, I have put each nominee to a test of judicial excellence, and 
your nomination will be no different. First, the nominee must dem- 
onstrate that she has the competence, character, integrity, and 
temperament necessary for any judge or Justice, and that she will 
have an open mind, not only willing to hear cases with an open 
mind, but also willing to decide cases with an open mind. 

I also look for a nominee to have the sense of values and judicial 
philosophy that are within the mainstream of legal thought in our 
country. No one, including the President, has the right to require 
ideological purity from a member of the Supreme Court. But we do 
have a right to require that the nominee accept both the basic prin- 
ciples of the Constitution and its core values implanted in society. 

And, finally, we want a nominee with a sense of compassion. 
Compassion does not mean bias or lack of impartiality. It is meant 
to remind us that the law is more than a mental exercise or an in- 
tellectual feast. It is about the real problems that will share the 
fabric of American life for generations to come. 

The great dilemmas of our democracy invite us to engage in a ro- 
bust debate, and my hope is that we can engage in a substantive 
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and candid dialog that will benefit not only those here on the Com- 
mittee, but also, and most importantly, the public. The American 
people want and deserve a process that is more than what you 
characterized as a “vapid and hollow charade” and which so frus- 
trated you just 15 years ago. 

In a tribute to Justice Marshall, you said that the stories he told 
to his law clerks served the purpose of reminding you that, “Behind 
the law there are stories, stories of people’s lives as shaped by the 
law, and stories of people’s lives as might be changed by the law.” 

So we are gathered here today to hear your stories, how your life 
has been shaped by the law, and how our lives might be changed 
by the law when you are on the Court. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Kohl. 

Senator Hatch. 

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM 
THE STATE OF UTAH 

Senator Hatch. Well, thank you, Mr. Chairman. Today is a sad 
day with the passing of our great colleague Senator Robert Byrd 
this morning and the death yesterday of Justice Ruth Bader Gins- 
burg’s husband, Marty. 

Senator Byrd was a towering presence in the Senate for decades, 
and his love for the Constitution and for this legislative body was 
well known. He stood up for it all the time, and, of course, I had 
nothing but great respect for him. I remember in the early years 
when I led the fight against labor law reform, he was not very 
happy with me. And, frankly, I was not very happy with him, ei- 
ther. But in the end, I gained such tremendous respect for him and 
love, even though we differed on so many issues. He was a tow- 
ering figure. 

The Ginsburgs celebrated their 56th wedding anniversary just a 
few days ago — not as long as the 68 years that Senator and Erma 
Byrd were married before her death, but a good long time, nonethe- 
less. Cancer was a part of the Ginsburgs’ individual lives and their 
life together for many years, and I know that each of them was a 
source of strength and stability to the other. The Ginsburgs have 
been a model of dignity and grace, and Justice Ginsburg and her 
children will be in my prayers. 

Now I want to welcome you back to the Judiciary Committee, 
General Kagan. Something tells me this is likely to be your last 
confirmation hearing. 

As America’s founders designed it, the Senate’s role of advice and 
consent is a check on the President’s power to appoint. Fulfilling 
that role requires us to evaluate a nominee’s qualifications for the 
particular position for which she has been nominated. Qualifica- 
tions for judicial service include both legal experience and judicial 
philosophy. 

While legal experience summarizes the past, judicial philosophy 
describes how a nominee will approach judging in the future. My 
primary goal in this confirmation process is to get the best picture 
I can of General Kagan’s judicial philosophy, primarily from her 
record, but also from this hearing as well. 
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I have to make my decision whether to support or not support 
her nomination on the basis of evidence, not on blind faith. I have 
never considered the lack of judicial experience to be an automatic 
disqualifier for a judicial nominee. Approximately one-third of the 
111 men and women who have served on the Supreme Court have 
had no previous judicial experience. What they did have, however, 
was an average of more than 20 years of private practice experi- 
ence. In other words. Supreme Court nominees have had experi- 
ence behind the bench as a judge, before the bench as a lawyer, or 
both. Ms. Kagan worked for 2 years in a law firm, the rest of her 
career in academia and politics. 

As the Washington Post described it, she brings experience “in 
the political circus that often defines Washington.” 

One of my Democratic colleagues on this Committee recently said 
that Ms. Kagan’s strongest qualifications for the Supreme Court 
are her experience in crafting policy and her ability to build con- 
sensus. The value of such experience depends on whether you view 
the Supreme Court as a political circus or view its role as crafting 
policy. 

I believe that the most important qualification for judicial service 
is the nominee’s judicial philosophy or her approach to interpreting 
and applying the law to decide cases. This is what judges do. But 
different judges do it in radically different ways. Our liberty, how- 
ever, requires limits on Government, and that includes limits on 
judges. 

Chief Justice Marshall wrote in Marbury v. Madison that Amer- 
ica’s Founders intended the Constitution to govern the judicial 
branch as much as the legislative branch. Unfortunately, many 
judges today do not see it that way but believe that they may 
themselves govern the Constitution. The Senate and the American 
people need to know which kind of Justice General Kagan will be. 

Will the Constitution control her or will she try to control the 
Constitution? Does she believe that the words of the Constitution 
and statutes can be separated from their meaning so that the peo- 
ple and their elected representatives put words on the page but 
judges may determine what those words actually mean? Does she 
believe it is valid for judges to mold and steer the law to achieve 
certain social ends? Does she believe that a judge’s personal experi- 
ences and values may be the most important element in her deci- 
sions? Does she believe that clerks exist to protect certain inter- 
ests? Does she believe that judges may control the Constitution by 
changing its meaning? Does she believe that judges may change 
the meaning of statutes in order to meet what judges believe are 
new social objectives? 

These are just some of the questions that go to the heart of a 
nominee’s judicial philosophy. 

I want to clarify as best I can what kind of a Justice General 
Kagan would be. To do that, I have to examine her entire record. 
As in previous hearings, there will no doubt be some tension during 
this hearing between what Senators want to know and what Gen- 
eral Kagan is willing to tell us. Unlike previous hearings, however, 
Ms. Kagan has already outlined quite clearly what she believes a 
Supreme Court nominee should be willing to talk about at a hear- 
ing like this. Without this information, Ms. Kagan has written, the 
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Senate “becomes incapable of either properly evaluating nominees 
or appropriately educating the public.” 

Now, Ms. Kagan identified the critical inquiry about a Supreme 
Court nominee as “the votes she would cast, the perspective she 
would add, and the direction in which she would move the institu- 
tion. But the bottom line issue in the appointments process must 
concern the kinds of judicial decisions that will serve the country 
and correlatively the effect the nominee will have on the Court’s 
decisions. If that is to results-oriented, so be it.” 

Now, Ms. Kagan outlined that approach which she argued is nec- 
essary for Supreme Court confirmation hearings to be more than 
the acuity and farce in a law journal article when she was a 
tenured law professor after working for this Committee on a Su- 
preme Court confirmation. I believe you will hear a lot about your 
remarks in the past and your law review article in the past. 

She was not a student writing a blog about some hypothetical 
topic that she knew nothing about. I am confident that Senators 
will give Ms. Kagan many opportunities in the next few days to 
provide the information and insight that she has argued is critical 
for the Senate properly to make a decision on her confirmation. 

This is a critical decision, and it is about more than just one per- 
son. Our decision will affect liberty itself George Washington said 
this in his Farewell Address: “The basis of our political systems is 
the right of the people to make and alter their constitutions of Gov- 
ernment. But the Constitution which at any time exists, till 
changed by an explicit and authentic act of the whole people, is sa- 
credly obligatory upon all.” 

The people’s right to make and alter the Constitution means 
nothing if the people choose the Constitution’s words. Judges 
choose what those words mean. A judge with that much power 
would effectively take an oath to support and defend not the Con- 
stitution but herself 

Now, I hope that this hearing will help me further understand 
what kind of a Justice Ms. Kagan would be, and I wish you well 
and look forward to the rest of these hearings. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Hatch. 

Senator Feinstein. 

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM THE STATE OF CALIFORNIA 

Senator Feinstein. Thank you very much, Mr. Chairman. I 
would like to begin with a word about Senator Byrd. 

I have served on the Appropriations Committee for 16 out of my 
18 years in the Senate. Senator Byrd was the Chairman. He was 
tough, he was strong, he cared. Many times the Constitution 
popped out of his vest pocket. He certainly was, I think in anyone’s 
book, a titan in the Senate, and he has left an indelible imprint. 
He will be missed. 

But today, it is welcome. Solicitor General Elena Kagan. Over 
the past few weeks there has been a drift net out trying to find 
some disqualifying fact or factor in your record. But, to date, I do 
not believe any such factor has been found. I believe that you are 
eminently confirmable. 
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Your experience, I think, makes you a very strong nominee for 
the Court. You are the first woman Solicitor General of the United 
States — as such, the top litigator before the Supreme Court. And 
the Solicitor General is the only Federal official that is required in 
statute to be “learned in the law.” 

Of the 45 people who have held the job, five have gone on to the 
Supreme Court. You have filed hundreds of briefs before the Court. 
You have successfully defended the law, and you have the support 
of nearly every living Solicitor General. 

You were the first woman dean of Harvard Law School. There, 
you developed a reputation as a leader who brought all sides to the 
table. You were legal advisor to President Clinton, served as Asso- 
ciate White House Counsel, Deputy Director of the Domestic Policy 
Council, and you covered some tough issues: tobacco reform, impor- 
tation of rapid-fire assault weapons, campaign finance, women’s 
health, abortion. What comes across in reviewing your writings is 
that you are a valuable advisor, smart, reasonable, highly re- 
spected, principled. 

You also served as a special counsel to this Committee during 
the Ginsburg confirmation hearings. 

The biggest criticism I have seen out there is that you have 
never been a judge. Frankly, I find this refreshing. The Roberts 
Court is the first Supreme Court in history to be comprised entirely 
of former Federal court of appeals judges. Throughout the history 
of the Court, over one-third of the Justices, 38 out of 111, have had 
no prior judicial experience. They included Chief Justice William 
Rehnquist, who was a law clerk for the Supreme Court, worked for 
a law firm, and then was Assistant Attorney General in the Nixon 
administration. They include Chief Justice Earl Warren, who re- 
turned from World War II to prosecute cases as an Assistant Dis- 
trict Attorney before becoming California’s Attorney General and 
Governor. And they include Chief Justice Harlan Fiske Stone, who 
was dean of Columbia Law School and then Attorney General. 
These Justices also had no prior judicial experience, but their back- 
grounds proved valuable nonetheless. 

Judicial interpretation, I believe, is not a mechanical endeavor, 
like completing a math equation. The most powerful computer can- 
not tell us whether the President’s powers as Commander in Chief 
allow him to exceed the bounds of the Foreign Intelligence Surveil- 
lance Act and other statutes in wartime. Nor can they tell us 
whether Congressional laws barring guns from the grounds of 
schools or implementing new health insurance requirements are 
within Congress’ Article I powers. Nor can they tell us what the 
14th Amendment’s promise of equal protection under the law 
means for students in our public schools. These questions are 
among our Nation’s most important, and it takes more than an um- 
pire to find their answers. 

In recent years, there has been a radical change on the Supreme 
Court which was on display even this morning. This morning, I 
was extremely dismayed to learn of the Court’s decision in McDon- 
ald V. City of Chicago, holding that common sense State and local 
gun laws across the country now will be subject to Federal law- 
suits. This decision and its predecessor. District of Columbia v. 
Heller, have essentially disregarded the precedent of 71 years em- 
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bedded in United States v. Miller, a 1939 case. I find that shocking 
as a former mayor. 

I believe the proliferation of guns have made this Nation less 
safe, not more safe. We now have more guns than people in this 
country. They are sold everywhere, on street corners, in gun shows, 
with no restraint whatsoever, any type of weapon. They fall into 
the hands of juveniles, criminals, and the mentally ill virtually 
every day of the year. And the Supreme Court has thrown aside 
seven decades of precedent to exacerbate this situation. 

From the documents that have been revealed thus far, I am en- 
couraged that Solicitor Kagan holds stare decisis in high regard. 
We will see. She has shown determination to uphold the law even 
when she may personally disagree with it. 

For example, at Harvard, she expressed strong disagreement 
with “Don’t Ask, Don’t Tell.” But she allowed military recruitment 
to continue and, in fact, the number of recruits from the law school 
did not diminish. I believe it increased. And as Solicitor General, 
she defended the policy’s constitutionality, arguing in a brief that 
the Court should defer to Congress’s judgment. 

During the Clinton administration, she advised the Bureau of Al- 
cohol, Tobacco, and Firearms that it could not ban importation of 
pre-1994 large-capacity ammunition feeding devices by Executive 
order. The Bureau of Alcohol, Tobacco, and Firearms and I both 
wanted to ban these imports, but she argued successfully that the 
law simply did not give the Bureau that authority. 

Elena Kagan has written that the confirmation process should be 
a substantive one, that the kind of inquiry that would contribute 
most to the understanding and evaluation of a nomination would 
include discussion first of the nominee’s broad judicial philosophy 
and, second, of her views on particular constitutional issues. I 
agree, and I look forward to a meaningful discussion this week. 

By all accounts, this nomination has been smooth so far. One 
newspaper even called it a “snooze fest.” If it is, it is because Elena 
Kagan is unquestionably qualified. Over 170,000 documents have 
unmasked her as an even-handed legal scholar with a sterling rep- 
utation. Each new set of documents makes it clearer that her views 
fall within the moderate mainstream of legal thinking in this coun- 
try. So at this stage, I see no impediment to confirmation. I hope 
the week ends the same way. I look forward to proceeding. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Feinstein. I 
also want to thank Senators. They have been keeping under the 
time limit, which means we are ahead of schedule. 

Senator Grassley. 

STATEMENT OF HON CHARLES E. GRASSLEY, A U.S. SENATOR 
FROM THE STATE OF IOWA 

Senator Grassley. Thank you, Mr. Chairman. 

General Kagan, congratulations on your nomination. It is an ex- 
tremely important appointment, obviously a real honor. I also wel- 
come your family and friends. They are obviously proud of your 
nomination, and I am glad that they are here to support you. 

I am committed to ensuring that this process is fair and respect- 
ful but also thorough. The Constitution tasks our Senate with con- 
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ducting a comprehensive review of the nominee’s record and quali- 
fications. You have been nominated to a lifetime position. Con- 
sequently the Senate has a tremendous responsibility to ensure 
that you truly understand the proper role of a Justice and the Su- 
preme Court in our system of Government. We want to ensure 
that, if confirmed, you will be true to the Constitution and the laws 
as written. 

We had a nice meeting in my office. You have an accomplished 
academic and policy background. You have excelled at Princeton 
University and Harvard Law School. You were an Oxford scholar. 
You clerked on the D.C. Circuit and the Supreme Court. You were 
a law professor at the University of Chicago Law School as well as 
Dean of Harvard Law School. You were a lawyer here on the Judi- 
ciary Committee and then with President Clinton’s administration. 
You are now United States Solicitor General. Nobody can question 
such accomplishments. 

What is lacking from your background is any experience on any 
court or much experience as a practicing lawyer. We do not have 
any substantive evidence to demonstrate your ability to transition 
from being a legal scholar or political operative to a fair and impar- 
tial jurist. We will need to acquire that evidence through your 
writings and the positions you have taken over the years as well 
as your testimony. Answering our questions in a candid and forth- 
right manner hopefully will fill that void. 

We know you cannot commit to ruling in a certain way or for a 
particular party. Our goal is to see if you will exercise judicial re- 
straint. We want to know that you will exercise the preeminent re- 
sponsibilities of a Justice by adhering to the law and not public 
opinion. 

Policy choices need to be reserved for those of us elected to the 
legislative branch of Government. It is our duty to confirm a nomi- 
nee who has superior intellectual abilities but, more importantly, 
it is our duty to confirm a nominee who will not come with a re- 
sults-oriented philosophy or an agenda to impose his or her per- 
sonal politics and preferences from the bench. It is our duty to con- 
firm a Supreme Court nominee who will faithfully interpret the 
law and Constitution without personal bias. 

The fact that you have not been a judge is not dispositive, but 
because of lack of judging experience, it is even more critical that 
we are persuaded that you have the proper judicial philosophy and 
will practice it. We must be convinced that you have the most im- 
portant qualification of a Justice. That qualification is the ability 
to set aside your personal feelings and political beliefs so that you 
can administer equal justice for all in a dispassionate way. 

Your relatively thin record clearly shows that you have been a 
political lawyer. Your papers from the Clinton Library have been 
described as having — and these are not my words — “a flair for the 
political” and “a flair for political tactics.” You have been described 
as having, another quote, “finely tuned political antennae” and “a 
political heart.” 

You were involved in a number of high-profile, hot-button issues 
during the Clinton Administration, including gun rights, welfare 
reform, abortion, and the Whitewater and Paula Jones controver- 
sies. A review of the material produced by the Clinton Library 
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shows that you forcefully promoted liberal positions and offered 
analyses and recommendations that often were more political than 
legal. Not only that, your Marshall memos indicate a liberal and 
seemingly outcome-based approach to your legal analysis. 

You have admitted that your upbringing steeped you in deeply 
held liberal principles. We should know whether, as you have said, 
you have “retained them fairly intact to this date.” 

A judge needs to be an independent arbiter, not an advocate for 
a political agenda. This point is absolutely crucial for Justices since 
the Supreme Court is not as constrained to follow precedent to the 
same extent as judges of lower courts. You will have the final say 
on the law. 

You have been a prominent member of President Obama’s team. 
In nominating you to be an Associate Justice, President Obama 
clearly believes that you measured up to his judicial empathy 
standard, a judge’s ability, in other words, to empathize with cer- 
tain groups over others. Indeed, President Obama said that you 
credited your hero. Justice Marshall, with reminding you “that be- 
hind the law there are stories, stories of people’s lives as shaped 
by the law, stories of people’s lives as might be changed by the 
law.” 

This empathy standard has been soundly rejected because it en- 
dorses the application of personal politics and preferences when 
judges decide cases. It encourages judges to usurp the functions 
held by the executive and legislative branches of Government. A 
judge or Justice must unequivocally reject that standard. It does 
not comport with the proper role of a judge or an appropriate judi- 
cial method. We all know that is not what our great American tra- 
dition envisioned for the role of the judiciary. 

I will be asking you about your judicial philosophy, whether you 
will allow biases and personal preferences to dictate your judicial 
method. You once wrote that it “is not necessarily wrong or invalid” 
for judges to “try to mold or steer the law in order to promote cer- 
tain ethical values and achieve certain social ends.” You have also 
praised jurists who believe that the role of a judge is to “do what 
you think is right and let the law catch up,” and, again another 
quote, “bridge the gap between law and society.” To me, this kind 
of judicial philosophy endorses judicial activism, not judicial re- 
straint and hopefully what you have said before is not how you 
would be in regard to these quotes when you get to the Supreme 
Court. 

I yield back the balance of my time but ask permission to put 
a longer statement in the record. 

Senator Kohl. [Presiding.] Without objection. 

[The prepared statement of Senator Grassley appears as a sub- 
mission for the record.] 

Senator Kohl. Senator Feingold. 

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator Feingold. Thank you, Mr. Chairman. Ms. Kagan, wel- 
come and congratulations on your nomination. Let me thank you 
in advance for the long hours you will spend with us this week. 
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Like others, let me start, of course, by offering my condolences 
to Justice Ruth Bader Ginsburg in the passing of her husband, 
Martin. Our thoughts and prayers are with her and her family 
today. 

And, of course, we join the people of West Virginia in mourning 
the loss of their Senator and our colleague, Robert Byrd. Senator 
Byrd cared deeply about the Senate and the Constitution, and we 
cannot help but think of him as we begin this process today. 

I want to thank Chairman Leahy and compliment him and his 
staff on your efforts to make this confirmation process so open and 
transparent. Nearly 200,000 pages of documents about the nominee 
have been made publicly available online. I am particularly pleased 
that you joined with the Ranking Member to request a complete 
and timely search of Presidential archives so that as much infor- 
mation about the nominee’s past work as possible could be re- 
viewed by the Committee and the public before these hearings. And 
I think that former President Clinton deserves our thanks as well 
for his agreement to release to the Committee a significant amount 
of material that he was entitled to block under the Presidential 
Records Act. 

The Supreme Court plays a unique and central role in the life 
of our Nation. Those who sit as Justices have extraordinary power 
over some of the most important and most basic aspects of the lives 
of American citizens. The nine men and women who sit on the 
court have enormous responsibilities, and those of us on this Com- 
mittee have a significant responsibility as well. 

Ms. Kagan, I hope you will be forthcoming in your answers so 
we can have the open and honest discussion of issues that the 
country deserves. 

In 2005, when we began our confirmation hearings for Chief Jus- 
tice Roberts, the Court had not seen a new member for 11 years. 
Now we are beginning the fourth Supreme Court confirmation 
hearing in the last 5 years, and today for the first time we begin 
a hearing on a nomination that could result in three women sitting 
on the Supreme Court at one time. We have come a long way from 
the days when Justice Ginsburg was turned down for a prestigious 
clerkship because she was a woman and where Justice O’Connor 
graduated from Stanford Law School but no law firm would hire 
her as a lawyer, instead offering her a position as a secretary. 

I hope this is just the beginning. Women are increasingly out- 
numbering men on law school campuses across the Nation, and I 
am pleased that the Court is beginning to reflect that fact. 

I also hope that we will continue to see greater diversity on the 
Court in other ways, including representation from Midwestern 
and Western States. It is important that all Americans feel the 
Court represents their life experiences and their values, and I 
think one of the best ways to accomplish that is by selecting can- 
didates for this position who reflect the full diversity of this great 
country. The Court that is now taking shape and that Elena Kagan 
will join if she is confirmed will shape the country for many years 
to come. It will address the most crucial legal issues affecting our 
National security and the freedoms of our citizens. It will decide 
what limits there are on how the people’s elected representatives 
can solve the difficult economic and social problems that the coun- 
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try faces. It will confront questions of race that are as old as our 
Nation and as new as the changing demographics of the 21st cen- 
tury. 

Because these questions that will come before the Court in the 
next few decades are so weighty, it is unfortunate that a growing 
segment of Americans seem to have lost trust in the Court and its 
Justices. Supreme Court cases by their nature can divide the coun- 
try. Important cases with far-reaching consequences are often de- 
cided now by a 5-4 vote. So it is absolutely essential that the pub- 
lic have confidence that those decisions are not made on the basis 
of an ideological or partisan political agenda. The fairness, objec- 
tivity, and good faith of Justices should b^e beyond question. 

So as Chairman Leahy suggested, when a decision like the one 
handed down earlier this year by a 5-4 vote in the Citizens United 
case uproots longstanding precedents and undermines our demo- 
cratic system, the public’s confidence in the Court cannot help but 
be shaken. I was very disappointed in that decision and in the 
Court for reaching out to change the landscape of election law in 
a drastic and wholly unnecessary way. By acting in such an ex- 
treme and unjustified manner, the Court badly damaged its own 
integrity. By elevating the rights of corporations over the rights of 
the people, the Court damaged our democracy. 

Ms. Kagan, if you are confirmed, I hope you will keep this in 
mind. I hope you will tread carefully and consider the reputation 
of the Court as a whole when evaluating whether to overturn long- 
standing precedent in ways that will have such a dramatic impact 
on our political system. You have developed a reputation as some- 
one who can reach out to those with whom you may not agree and 
work together, and I think that is a skill that will prove to be very 
useful and valuable if you are confirmed. 

You also have an impressive education, you have worked at the 
highest levels of Government, and you have taught and written 
about the law. I have no doubt that you understand our system of 
Government and the roles of the three branches. But, most impor- 
tantly, I hope you appreciate the impact that the law has on the 
lives of all Americans. 

So it is my hope that your diverse experiences, your thoughtful- 
ness and openness, and your talent for consensus building will 
allow you to see the long-term dangers to the Court and to the 
country of a decision like Citizens United and enable you, if con- 
firmed, to convince your colleagues to avoid making similar mis- 
takes in the future. 

I also hope that you will have the wisdom and the courage that 
the Justice you have been nominated to replace. Justice John Paul 
Stevens, showed time and time again in drawing the line against 
an executive branch that sought powers that endangered the indi- 
vidual rights and freedoms that our Constitution guarantees. 

Ms. Kagan, of course, judging is not easy. It is not just a matter 
of calling balls and strikes, because judges, and particularly Jus- 
tices in the Supreme Court, are called upon to apply constitutional 
values that, as Justice Souter said recently, may well exist in ten- 
sion with each other, not in harmony. In these hearings, you will 
have the opportunity to show the American people that you have 
the right combination of qualities and qualifications to make a good 
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Justice. I wish you well in that task, and I look forward to the con- 
versation you will have not only with me hut with my colleagues 
and with the country. 

Thank you, Mr. Chairman. 

Chairman Leahy. [Presiding.] Thank you very much. Senator 
Feingold. 

Senator Kyi. 

STATEMENT OR OF HON. JON KYL, A U.S. SENATOR FROM THE 
STATE OF ARIZONA 

Senator Kyl. Thank you, Mr. Chairman. Congratulations, Solic- 
itor General Kagan, and welcome to the Committee. 

I would first note an agreement that I have with Senator Fein- 
gold. We do need more diversity on the Court. I note it has been 
3 years now since an Arizonan has been on the Supreme Court. 

Chairman Leahy. I only confirm them. I do not pick them. 

[Laughter.] 

Senator Kyl. Mr. Chairman, 1 year ago, we sat in this same 
room to consider the nomination of then-Judge Sotomayor. Al- 
though I could not ultimately support her nomination, I was 
pleased that she testified that the role of a judge is to put aside 
any biases or prejudices and to impartially apply the law to resolve 
disputes between parties. 

Judge Sotomayor explicitly rejected the empathy standard that 
had been espoused by President Obama, the standard where legal 
process alone is deemed insufficient to decide the so-called hard 
cases, the standard where the critical ingredient is supplied by 
what is in the judge’s heart. 

Perhaps because his first nominee failed to defend the judicial 
philosophy that he was promoting, the President has repackaged it. 
Now he says that judges should have a keen understanding of how 
the law affects the daily lives of the American people and know 
that in a democracy powerful interests must not be allowed to 
drown out the voices of ordinary citizens. The clear implication is 
that, at least in some kind of cases, judges should abandon impar- 
tiality and instead engage in results-oriented judging. Indeed, his 
own press secretary has confirmed the President’s results-oriented 
view. 

Exactly what kinds of results is the President looking for from 
his judges? Perhaps he wants judges who will ignore the serious 
constitutional questions surrounding some of his domestic legisla- 
tion. Or maybe he wants judges who will use the bench to advance 
progressive goals that have been stalled in the political process. 

Whatever the President’s motivation, his view of the role of 
judges is wrong. Judges are to apply the law impartially, not take 
on social causes or cut down powerful interests. While they may 
disagree with legislative solutions to problems, it is not their pre- 
rogative to fix inequities. 

Part of our task is to determine whether Ms. Kagan shares Presi- 
dent Obama’s results-oriented philosophy of judging or is instead 
committed to impartiality. This may be a more difficult task with 
Ms. Kagan than with other Supreme Court nominees who have 
come before the Committee, most of whom have had substantial ju- 
dicial records to evaluate. 
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For instance, Judge Sotomayor issued 15,000 opinions in a dec- 
ade and a half of district and circuit court service. Ms. Kagan has 
never served on any bench. 

Indeed, except for a brief 2-year stint in private practice and 1 
year as Solicitor General, Ms. Kagan’s entire career has been di- 
vided between academia and policy positions in the Clinton admin- 
istration. Given this lack of experience practicing law, I was sur- 
prised that the American Bar Association awarded her a Well 
Qualified rating since the ABA’s own criteria for a judicial nominee 
call for, among other things, at least 12 years’ experience in the 
practice of law, and they mean actual practice of law, like former 
Justices Rehnquist and Powell. 

Not only is Ms. Kagan’s background unusual for a Supreme 
Court nominee, it is not clear how it demonstrates that she has, 
in the President’s words, a keen understanding of how the law af- 
fects the daily lives of the American people. One recent article 
noted that Ms. Kagan’s experience draws from a world whose sign- 
posts are distant from most Americans: Manhattan’s Upper West 
Side, Princeton University, Harvard Law School, and the upper 
reaches of the Democratic legal establishment. 

Her career in academia tells us relative little about her views on 
legal issues. In 14 years as a professor, she published only nine ar- 
ticles, two of which were book reviews, and her tenure in the acad- 
emy was marred, in my view, by her decision to punish the mili- 
tary and would-be recruits for a policy, “Don’t ask, don’t tell,” and 
the Solomon amendment that was enacted by Members of Congress 
and signed into law by President Clinton. 

Despite this relatively thin paper trail, there are warning signs 
that she may be exactly the results oriented Justice President 
Obama is looking for. Consider, for example, the judges that Ms. 
Kagan says she most admires. Ms. Kagan has called Israeli Su- 
preme Court Justice Aharon Barak her “judicial hero.” Justice 
Barak is widely acknowledged as someone who took an activist ap- 
proach to judging. One respected judge, Richard Posner, described 
Barak’s tenure on the Israeli Supreme Court as “creating a degree 
of judicial power undreamed of even by our most aggressive Su- 
preme Court Justices.” 

Ms. Kagan identified Thurgood Marshall as another of her legal 
heroes. Justice Marshall is a historic figure in many respects, and 
it is not surprising that as one of his clerks, she held him in the 
highest regard. Justice Marshall’s judicial philosophy, however, is 
not what I would consider to be mainstream. As he once explained, 
“You do what you think is right and let the law catch up.” He 
might be the epitome of a results-oriented judge. And, again, Ms. 
Kagan appears to enthusiastically embrace Justice Marshall’s judi- 
cial philosophy, calling it, among other things, “a thing of glory.” 

In 2003, Ms. Kagan wrote a tribute to Justice Marshall in which 
she said that, in his view, “It was the role of the courts in inter- 
preting the Constitution to protect the people who went unpro- 
tected by every other organ of Government, to safeguard the inter- 
ests of people who had no other champion. The Court existed pri- 
marily to fulfill this mission.” 

And later, when she was working in the Clinton administration, 
she encouraged a colleague working on a speech about Justice Mar- 
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shall to emphasize his “unshakable determination to protect the 
underdog, the people whom no one else will protect.” To me, this 
sounds a lot like what President Obama is saying now. 

And Ms. Kagan’s work as a Supreme Court clerk for Justice Mar- 
shall contains evidence that she shares his vision of the Constitu- 
tion. In many of her memos to Justice Marshall, Ms. Kagan made 
recommendations concerning the disposition of cases which appear 
to be based largely on her own liberal policy preferences. 

For example, despite her view that one lower court’s decision was 
ludicrous and lacked a legal basis, Ms. Kagan nonetheless rec- 
ommended that Justice Marshall vote to deny further review be- 
cause to do otherwise, she wrote, “would likely create some very 
bad law” on abortion and/or prisoners’ rights. 

This kind of naked political judgment appears frequently 
throughout Ms. Kagan’s work as a judicial clerk. In another case, 
Ms. Kagan said that the Supreme Court should take the case be- 
cause it is even possible that the good guys might win on this 
issue. I am concerned about her characterization of one party as 
“the good guys.” Too often it sounds to me like Ms. Kagan shares 
the view of President Obama and Justice Marshall that the Su- 
preme Court exists to advance the agenda of certain classes of liti- 
gants. 

In another case, Ms. Kagan wrote that there is no good reason 
to place an exclusionary rule before this Court which will doubt- 
lessly only do something horrible with it. And in another memo 
laced with political considerations, Ms. Kagan wrote, “I see no rea- 
son to let this Court get a crack at this question.” She was even 
more explicit in a handwritten note, after reviewing the Govern- 
ment’s response in another case, saying, “I continue to believe that 
the facts did not support the arrest, but I cannot see anything good 
coming out of review of this case by this Court.” 

Ms. Kagan explains these recommendations as primarily chan- 
neling Justice Marshall, but the question is whether she really has 
any major differences with him and whether she sees anything 
wrong with taking the same approach. I see no evidence that that 
is the case. 

In addition my general concern about whether Ms. Kagan could 
decide cases impartially and without bias for or against certain 
parties, a surprising number of things in her relatively thin body 
of work do raise substantive concerns about various issues such as 
federalism, free speech, national security, and others. 

To take a last example, I am deeply troubled by her decision as 
Solicitor General to urge the Supreme Court to review and strike 
down an Arizona law designed to prevent employers from hiring il- 
legal aliens. The Ninth Circuit unanimously upheld the law and 
the lower court decision because Federal immigration law explicitly 
allows States to sanction employers through their business licens- 
ing regimes. I think there are legitimate questions about whether 
the brief authorized by Ms. Kagan, which flies in the face of the 
plain language of the law and urges the Supreme Court to strike 
these enforcement provisions down, was motivated by political in- 
fluence at the White House and within the Department of Justice. 
And I am convinced that without the urging of her office, the Court 
would not have granted cert in the case today. 
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Mr. Chairman, in conclusion, there is ample reason for members 
of this Committee to carefully scrutinize this nominee, scrutiny 
which she invited in her now famous Chicago Law Review article 
in 1995. Because she has no judicial record on which we can deter- 
mine whether she is a results-oriented nominee or would approach 
each case as a neutral arbiter, I believe the burden is on the nomi- 
nee to show that her record demonstrates that she can be a fair 
and impartial Justice rather than one who would have an outcome- 
based approach. 

I look forward to her testimony. 

Chairman Leahy. Senator Specter. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator Specter. Thank you, Mr. Chairman. 

Solicitor General Kagan, I join my colleagues in welcoming you 
here this morning. With the passing of Senator Byrd earlier today, 
I was reminded of our hearings for Judge Bork and Senator Byrd’s 
participation in those hearings and a candid shot of him taken one 
Saturday when we had an hour Saturday morning session with 
Judge Bork, and his picture appeared on the front page of the Sun- 
day New York Times, and he will be with us in these hearings and 
much of our thinking on the interpretation of the Constitution. 

This hearing presents a unique opportunity perhaps to have 
questions answered which have not been answered in the past. The 
article which you authored for the Chicago Law Review back in 
1995 is openly and specifically critical of Justice Ginsburg and Jus- 
tice Breyer who, as you characterize it, “stonewalled.” You criti- 
cized the Judiciary Committee, and I think properly so, as “lacking 
seriousness and substance” in our approach to the hearings. And 
you used the phrase that the confirmation process “takes on an air 
of vacuity and farce.” You quote Senator Biden, then-Chairman, 
and myself expressing concerns that 1 day the Committee would 
“rear up on its hind legs and reject a nominee who refused to an- 
swer questions for that reason alone.” So this is a unique hearing 
in that respect. 

The Court, regrettably, I think, has become an ideological battle- 
ground, and the activism is on both sides. As a prosecutor in the 
1960s, I watched the Constitution change virtually daily: search 
and seizure map, 1961; right to counsel, Gideon v. Wainwright, 
1963; Miranda 1966. Activism. 

We have the Supreme Court now having adopted a test of deter- 
mining constitutionality since 1996 on congruence and proportion- 
ality, an impossible standard except as Justice Scalia described it 
as a “flabby test which enables judicial legislation.” We have had 
nominees who sat where you sit not too long ago who said they 
would not “jolt the system,” “modesty,” and then a grave jolt to the 
system; assure this panel that the legislative finding of facts is not 
a judicial function, and then turn that on its head in Citizens 
United on a record that is a hundred thousand pages long and find- 
ing that there is no basis for a 100-year-old precedent, which was 
overturned. Certainly a jolt to the system. 

When Senator Biden was considering the nomination of Chief 
Justice Roberts, he said that he was qualified, but would vote 
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against him because of, as then-Senator Obama said, “overarching 
political philosophy.” 

Well, the Presidents make their selections based on ideology. I 
think that is a blunt fact of life, and the deference that I had con- 
sidered in my earlier days in the Senate, I have come to the conclu- 
sion that Senators have the same standing to make a determina- 
tion on ideology. 

It has become accepted that there should not be transgression 
into the area of judicial independence on how a case would be de- 
cided. There is an interesting case captioned Minnesota v. White, 
a Justice Scalia opinion in 2002, which struck down a requirement 
of the Minnesota Bar Association which prohibited judges from say- 
ing how they would decide cases. The Supreme Court said that was 
an infringement on First Amendment rights of freedom of speech. 

Now, that does not say that a judge should answer the question, 
but it does say that a bar association rule prohibiting answering 
the question is invalid, which leaves the judge, at least so far as 
that standard is concerned, with the latitude to answer the ques- 
tion. So that even on the ultimate question of how a case will be 
decided, that in your law review article you come very close to that 
when you talk about answering substantive legal issues, really 
right on the line of how you would decide a case. 

But if we are precluded from asking how decisions would be — 
what decision would be made on grounds of judicial independence 
and the precedent on that, I do think it is fair for us to ask wheth- 
er the Supreme Court would take a case. The Congress has the au- 
thority to direct the Supreme Court on cases which must be 
heard — flag burning case, McCain-Feingold, and many, many oth- 
ers — so that the Court’s discretion is limited there if there is a Con- 
gressional direction. 

I think it is fair from that proposition to ask nominees whether 
they would take cases. I have spoken at length on the floor about 
what I consider the inappropriate decline in the number of cases 
considered. A hundred years ago, a little more, in 1886, the Su- 
preme Court decided 146 cases, 146 opinions. A little more than 20 
years ago, 1987, 146 opinions. Last year, last term, 78 arguments, 
75 opinions. A lot of circuit splits, important cases, are not taken 
up by the Supreme Court. The Supreme Court declined to hear the 
conflict which, arguably, is the most serious clash between 
Congress’s Article I powers under the Foreign Intelligence Surveil- 
lance Act, which sets the exclusive means for getting a warrant, lis- 
tening to a wiretap, probable cause, and the President’s 
warrantless wiretap program justified under Article II. A Detroit 
Federal judge said it was unconstitutional. The Sixth Circuit 
ducked it, with a standing decision 2-1, with admittedly the dis- 
senting opinion much stronger, application for cert denied. And this 
is something I discussed with you in our meeting, for which I 
thank you. I sent you a series of letters on issues which I intend 
to ask you about, and that was one of them. 

I was concerned about your decisions as Solicitor General on the 
case involved the Holocaust victims suing an Italian insurance 
company, and the Second Circuit bows to the executive position, 
saying, well, that ought to be decided between Italy and the United 
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States on how that is to he handled. I think that is wrong, hut at 
least the Supreme Court ought to decide it. 

I am not going to ask you how you would decide the case, but 
would you consider it. A case involving the survivors of victims of 
9/11 has not been heard. A petition for cert from the Second Cir- 
cuit, the Second Circuit said, well, the sovereign immunities case 
does not apply because Saudi Arabia has not been declared a ter- 
rorist state. That has really got nothing to do with the Act, con- 
gressional intent. Torts are not covered by sovereign immunity. 
You disagreed with the Second Circuit but said the acts occurred 
outside of the country, a distinction that I do not understand if the 
consequence is that the Towers and 3,000 Americans are killed. 
Certainly the Sovereign Immunities Act ought to make Saudi Ara- 
bia subject to suit. But I would not ask you how you would decide 
the case, but if you would take it up. 

Another issue which will not be resolved today, and perhaps 
never, is how to see to it that the nominees who make statements 
here on congressional power and on stare decisis follow up on it. 
And maybe the closest approach is the idea of televising. In our 
meeting you said you would favor televising the Court. Not exactly 
the same, but Brandeis talked about sunlight and publicity being 
the best disinfectant. Well, it is not a disinfectant we are looking 
for here, but to hold nominees who answer questions here to follow 
through when they are on the Court. 

Thank you. 

Chairman Leahy. Thank you very much. 

Senator Graham. 

STATEMENT OF HON. LINDSEY GRAHAM, A U.S. SENATOR 
FROM THE STATE OF SOUTH CAROLINA 

Senator Graham. Thank you, Mr. Chairman. 

Congratulations. I think it will be a good couple of days. I hope 
you somewhat enjoy it, and I think you will. 

Like everyone else, I would like to acknowledge the passing of 
Senator Byrd. He was a worthy ally and a very good opponent 
when it came to the Senate. My association with Senator Byrd, 
during the Gang of 14, I learned a lot about the Constitution from 
him, and as all of our colleagues will remember, just a few years 
ago we had a real conflict in the Senate about filibustering judicial 
nominees. And it was Senator Byrd and a few other Senators who 
came up with the extraordinary circumstances test that would say 
that filibusters should only be used in extraordinary circumstances 
because elections have consequences. And Senator Byrd was one of 
the chief authors of the language defining what an extraordinary 
circumstance was. So I just want to acknowledge his passing. It is 
going to be a loss to the Senate. 

And the thing that we all need to remember about Senator Byrd 
is that all of us are choosing to judge him by his complete career, 
and history will judge him by his complete career, not one moment 
in time, and that is probably a good example for all of us to follow 
when it comes to each other and to nominees. 

Now, you are the best example I can think of why hearings 
should be probative and meaningful. You come with no judicial 
record, but you are not the first person to come before the Com- 
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mittee without having been a judge. But it does, I think, require 
us and you to provide us a little insight as to what kind of judge 
you would be. You have had very little private practice, 1 year as 
Solicitor General, and a lot of my colleagues on this side have 
talked about some of the positions you have taken that I think are 
a bit disturbing, but I would like to acknowledge some of the things 
you have done as Solicitor General that were, I thought, very good. 

You opposed applying habeas rights to Bagram detainees. You 
supported the idea that a terrorist suspect could be charged with 
material support of terrorism under the statute, and that was con- 
sistent with the law of wars history. So there are things you have 
done as Solicitor General that I think merit praise, and I will cer- 
tainly, from my point of view, give you a chance to discuss those. 

As Dean of Harvard Law School, you did two things: you hired 
some conservatives, which is a good thing; and you opposed mili- 
tary recruitment, which I thought was inappropriate, but we will 
have a discussion about what all that really does mean. It is a good 
example of what you bring to this hearing, a little of this and a lit- 
tle of that. 

Now, what do we know? We know you are very smart. You have 
a strong academic background. You have bipartisan support. The 
letter from Miguel Estrada is a humbling letter, and I am sure it 
will be mentioned throughout the hearings, but it says a lot about 
him. And it says a lot about you that he would write that letter. 
Ken Starr and Ted Olson have suggested to the Committee that 
you are a qualified nominee. 

There is no doubt in my mind that you are a liberal person. That 
applies to most of the people on the other side, and I respect them 
and I respect you. I am a conservative person, and you would ex- 
pect a conservative President to nominate a conservative person 
who did not work in the Clinton administration. 

So the fact that you have embraced liberal causes and you have 
grown up in a liberal household is something we need to talk 
about, but that is just America. It is OK to be liberal. It is OK to 
be conservative. But when it comes time to be a judge, you have 
got to make sure you understand the limits that that position 
places on any agenda, liberal or conservative. 

Your judicial hero is an interesting guy. You are going to have 
a lot of explaining to do to me about why you picked Judge Barak 
as your hero, because when I read his writings, it is a bit dis- 
turbing about his view of what a judge is supposed to do for society 
as a whole. But I am sure you will have good answers, and I look 
forward to that discussion. 

On the war on terror, you could, in my view, if confirmed, pro- 
vide the Court will some real-world experience about what this 
country is facing, about how the law needs to be drafted and craft- 
ed in such a way as to recognize the difference between fighting 
crime and fighting a war. So you, in my view, have a potential 
teaching opportunity, even though you have never been a judge, be- 
cause you have represented this country as Solicitor General at a 
time of war. 

The one thing I can say without certainty is I do not expect your 
nomination to change the balance of power. After this hearing is 
over, I hope the American people will understand that elections do 
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matter. What did I expect from President Obama? Just about what 
I am getting. And there are a lot of people who are surprised. Well, 
you should not have been if you were listening. 

So I look forward to trying to better understand how you will be 
able to take political activism, association with liberal causes, and 
park it when it comes time to be a judge. That to me is your chal- 
lenge. I think most people would consider you qualified because you 
have done a lot in your life worthy of praise. But it will be incum- 
bent upon you to convince me and others, particularly your fellow 
citizens, that whatever activities you have engaged in politically 
and whatever advice you have given to President Clinton or Justice 
Marshall, that you understand that you will be your own person, 
that you will be standing in different shoes where it will be your 
decision to make, not trying to channel what they thought. And if 
at the end of the day you think more like Justice Marshall than 
Justice Rehnquist, so be it. The question is: Can you make sure 
that you are not channeling your political agenda, your political 
leanings when it comes time to render decisions? 

At the end of the day, I think the qualification test will be met. 
Whether or not activism can be parked is up to you. And I look at 
this confirmation process as a way to recognize that elections have 
consequences and the Senate has an independent obligation on be- 
half of the people of this country to put you under scrutiny, firm 
and fair, respectful and sometimes contentious. 

Good luck. Be as candid as possible, and it is OK to disagree 
with us up here. 

Thank you. 

Chairman Leahy. Thank you. Senator. 

Next, Senator Schumer. 

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR 
FROM THE STATE OF NEW YORK 

Senator Schumer. Thank you, Mr. Chairman. And I, too, want 
to note the passing of our friend and leader Senator Byrd. Senator 
Byrd’s fierce devotion to the Constitution hovers over this hearing, 
and nothing could be more appropriate on the sad day of his death 
than holding this hearing where the first branch of Government 
gives advice and consent to the second branch of Government as we 
fill a position on the third. 

Welcome, Madam Solicitor General. There is only so much we 
can do to elaborate on your qualifications. Solicitor General 
Kagan’s achievements as well as her record are by now well known 
to this Committee, and by the end of the week, they will be well 
known to the American people. Frankly, there are not many blanks 
left to fill in. Given how forthcoming General Kagan has already 
been, I would think that we could finish this hearing in one round 
of questioning. 

Now, I am and I have always been a strong advocate for asking 
nominees searching questions, and I expect nominees to answer. I 
also believe that my colleagues on the other side of the dais have 
a right and a duty to ask tough, probative questions. But I also be- 
lieve that the quality of answers matters more than the quantity, 
and we can expect very high quality from you. General Kagan. 
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Over the last several weeks, we on the Judiciary Committee have 
had the opportunity to get to know General Kagan, and she has 
been very forthcoming in every way. I am confident that the Amer- 
ican people will learn, as we have, that you represent the best this 
country has to offer. 

As we begin these hearings, I have three points I would like to 
make. 

First, a California hearing, no matter who is sitting in the chair 
over there, has the potential to be like eating spaghetti with a 
spoon. It is a lot of work, and it is hard to feel satisfied at the end. 

I believe that this will not be our experience this week with this 
nominee. General Kagan has set herself a high bar for providing 
material to this Committee already. During her previous confirma- 
tion hearing, for example, she explained clearly and plainly her 
views about national security and terrorism, her views about the 
Second Amendment, as well as her views about these very con- 
firmation hearings, which, in the past, she herself has criticized for 
being exercises. 

In her questionnaire for this committee, she explained in unprec- 
edented detail her work in the Solicitor General’s office, at Harvard 
Law School, and in the Clinton Administration. 

She has also provided unprecedented supporting documentation. 
She gave us, from her time as Solicitor General, nearly 150 briefs 
by her office; from her time at Harvard, all of her previous aca- 
demic work, and all of the letters, e-mails, and press releases that 
went out during her tenure as dean; from her work in the Clinton 
Administration, over 170,000 pages of documents, including 80,000 
pages of e-mails, which is more than twice the material received in 
connection with the nominations of Chief Justice Roberts and Jus- 
tice Alito. 

In fact, we even have this nominee’s senior thesis, her graduate 
thesis, nearly 70 articles she authored for the Daily Princetonian 
as a college student, almost 200 speeches, and another 200 inter- 
views. 

The only thing, as far as I can tell, that we do not have is her 
kindergarten report card. But I respectfully submit to my col- 
leagues that if they cannot thoroughly evaluate General Kagan on 
the record we have, there is no record nor nominee who could sat- 
isfy them. 

So we already have a clear idea of her record and what this hear- 
ing will be like, which brings me to my second point, which is why 
this hearing is so crucially important. 

We need a Justice who can create moderate majorities on this 
immoderate Supreme Court. I am going to be blunt about this. We 
have a highly fractured Court, with an often rarified way of ap- 
proaching the law. The rightward shift of the Court under Chief 
Justice Roberts is palpable. 

In decision after decision, special interests are winning out over 
ordinary citizens. In decision after decision, this Court bends the 
law to suit an ideology. Judicial activism now has a new guise — 
judicial activism to pull the country to the right. 

These rulings have real world consequences, make no mistake 
about it. They affect the remedies of women, who, for years, earned 
less money than men in the same job. They undermine the rules 
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that Congress and agencies can put in place to keep the water that 
we drink and the air that we breathe safe for our children, and 
they rent the very fabric of our democratic system. 

I am concerned that we will soon find ourselves back in the 
Lochner era of activist judging. In 1905, squarely in the age of the 
robber barons, a very right-wing majority of Justices held, in the 
Lochner case, that the people of New York State could not pass 
laws that limited the work week to 60 hours. The Court held this 
because business had the freedom under the Constitution to con- 
tract however they saw fit, even if the public safety was at stake. 

I fear that the recent decision in Citizens United is a step back- 
wards toward Lochner, backwards to the era of conservative Su- 
preme Court activism that most egregiously undermined even the 
most basic regulation of safety and of welfare. In allowing corpora- 
tions to spend unlimited sums to influence elections. Citizens 
United showed just how much the current conservative bloc on the 
Court, in its zeal to bend the Constitution to an ideology, has lost 
sight of the practical consequences of some of its decisions. 

As Justice Stevens wrote in his dissent, “The Court’s opinion is 
a rejection of the common sense of the American people.” 

It does not end with Citizens United. There is case after case 
after case which we could demonstrate and in these cases, it is the 
American people who continue to bear the brunt of these types of 
rulings. 

But there is hope, which brings me to my third point. Solicitor 
General Kagan brings both moderation and pragmatism to a Court 
that is sorely in need of both. Her down-to-earth views and her ex- 
ceptional leadership skills mean this: Elena Kagan has great po- 
tential to moderate a Court that is veering out of the mainstream 
and bringing it back to the 21st century. 

She is the right person at the right time. We have seen several 
examples of Elena Kagan’s moderation and pragmatism already. 
The one that I like best is a practical one, of course. 

While serving as the first dean of Harvard Law School, a difficult 
enough task by itself, she was able to repair a deeply and ideologi- 
cally divided faculty. Because of Dean Kagan’s acumen and great 
good sense, she broke a hiring logjam, often between the right and 
the left, and Harvard was able to hire 43 new professors during her 
tenure, including notable conservatives like Jack Goldsmith and 
John Manning. 

She diversified the faculty, advanced academic scholarship, im- 
proved the quality of the school, and improved the tone of the 
school, as well. 

Dean Kagan routinely received warm receptions and large ova- 
tions from the Federalist Society, the conservative legal association 
that gave rise to many of the judicial nominees of President Bush. 
They knew her views. They knew that her views were largely dif- 
ferent from theirs, as Senator Graham has mentioned. But they re- 
spected her pragmatism and her moderation. 

Time after time after time, pragmatism and moderation have 
worked together to hold Elena’s views of the law and the world. 
She managed to find a middle ground in the military recruiting 
controversy, a situation that has already been discussed. 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00037 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



28 


But let us note that during Dean Kagan’s tenure, military re- 
cruiting at the law school remained steady or improved, while she, 
at the same time, voiced her disagreement with an opinion. Her ac- 
tions are not the actions of an ideologue. 

So let me say one final word about General Kagan’s voluminous 
record as she worked as a lawyer for President Clinton and then 
as a policy adviser. All of a sudden, these are being held as strikes 
against her. Nothing about her previous jobs should be viewed as 
undermining her moderate credentials or calling her ability to un- 
derstand the role of Supreme Court justice. 

It is a fact that a Presidential nominee with a political job on a 
resume is far from unprecedented. Chief Justice Rehnquist served 
in President Nixon’s Office of Legal Counsel. Justice Thomas 
served in a Republican Department of Education and the EEOC be- 
fore his appointment. And like General Kagan, 38 justices never 
served as judges before serving on the High Court, fully a third of 
all justices who have served. 

What General Kagan does bring to the table is unprecedented 
practical experience. At Harvard, she ran the equivalent of a large 
business, a budget of $160 million, 500 employees. She had a mas- 
ter interrelations with thousands of students and hundreds of fac- 
ulty, all of whom came from diverse backgrounds and viewpoints. 

General Kagan is simply a terrific antidote to the lack of prac- 
tical, real word understanding of the Court. She is brilliant, she is 
thoughtful, and I think she is straight out of central casting for 
this job. 

I look forward to hearing more from you. Solicitor, this week. 

Chairman Leahy. Thank you very much. 

Senator Cornyn. 

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM 
THE STATE OF TEXAS 

Senator Cornyn. Thank you, Mr. Chairman. 

Solicitor General Kagan, welcome to these hearings and con- 
gratulations to you and your family and friends. 

An e-mail with a quote came across my in-box this morning that 
I thought of as I heard the statements being made on both sides 
here: “Liberty is not a cruise ship full of pampered passengers. Lib- 
erty is a man of war and we’re all the crew.” 

I do not know why I thought of that, given the nature of these 
hearing so far, but, of course, we will be talking about the different 
roles we each play on that crew. 

In the last 5 years, this committee has met four times to consider 
the nomination of a new Supreme Court Justice. Given our recent 
hearings, I think it is vital to recall the core principles that should 
guide the committee in carrying out our responsibilities. 

There are two visions of the role of judges in America, I believe, 
including the Supreme Court. I will call them the traditional vision 
and the activist vision. We have heard those terms thrown around 
a lot. I will tell you what I mean by them and we will see if you 
and I can agree. 

In the traditional vision, the courts enforce a written Constitu- 
tion. They enforce the constitutional guarantees that the Eramers 
wrote into the text of the Constitution. 
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Under this traditional view, a court, including the Supreme 
Court, has a limited, some have called it a modest role, albeit very 
important. No court of law under this view has the authority to in- 
vent new rights just because the judge happens to think that it is 
a good idea. 

That is important, because the powers to make new laws are re- 
served to the people, not to judges, not even the Justices of the Su- 
preme Court of the United States. 

When the Supreme Court creates new rights, the Justices, in ef- 
fect, take away the power of the people to govern themselves 
through their elected representatives. That, in my view, is not how 
our democracy is supposed to work. 

Of course, that does not mean that the meaning of the Constitu- 
tion remains fixed. Indeed, the Framers thought of this in Article 
5. The Constitution tells us there are two different ways to change 
the Constitution. First, Congress can propose amendments that all 
the states can approve or a requisite number can approve; second, 
the Congress can call for a constitutional convention to propose 
amendments; either way, preserving the ultimate power of the peo- 
ple to control their Constitution, not the courts. 

That, as I said, is what I would call the traditional view. 

We can contrast that traditional vision with the activist vision. 
Under the activist vision, the Supreme Court is free to change the 
Constitution when they see a problem they wish to solve. 

According to this view, the Constitution is sometimes called a liv- 
ing document. It is a living document because the judges change 
it when they want to, without requiring the consent of the people. 

This activist vision takes the power of the people to make the 
law and change the law and gives that power to a judiciary that 
is unelected and that imposes its will on the rest of us. 

This stands in stark contrast to the Founders’ vision, perhaps 
best expressed in Federalist No. 78, that the judiciary would be 
the, quote, “least dangerous branch,” closed quote, to the political 
rights in the Constitution, because, in Hamilton’s memorable 
words, “The judiciary has no influence over either the sword or the 
purse, no direction either of the strength or of the wealth of the so- 
ciety, and can take no active resolution whatever. It may truly be 
said to have neither force nor will, but merely judgment.” 

Unfortunately, some members of the Supreme Court today seem 
to embrace the activist role. We saw it just last month in the case 
of Graham v. Florida, a 5-4 decision overturning the judgment of 
the Florida legislature that allowed the possibility of a life sentence 
for robberies. 

Three justices. Justices Stevens, Ginsberg, and Sotomayor, ex- 
plained that their interpretation of the Constitution could change 
year-to-year and, quote, “will never stop,” closed quote, changing. 

Sometimes, judicial activists create new rights and sometimes 
they actively undermine the Constitution in the process. 

For example, we can see the different approaches to constitu- 
tional interpretation just today in the Court’s decision in McDonald 
V. City of Chicago. The five justices who voted to apply the Second 
Amendment to the Chicago gun ordinance relied on history and 
precedent. On the other hand, the four justices who voted not to 
apply the Second Amendment instead relied heavily on public pol- 
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icy arguments, the kind that you would find debated in the halls 
of Congress. 

The question raised by every Supreme Court nomination, I be- 
lieve, is whether the nominee believes in the traditional role or the 
activist vision. Does a nominee believe that the Court should make 
policy like Congress, even though they are not accountable to the 
people for their actions via elections? 

Will the nominee enforce the written Constitution and not invent 
new rights, or will the nominee see it as his or her job to change 
the Constitution to align it with their policy preferences? 

Solicitor General Kagan, as you have heard and as you know, be- 
cause you have never been a judge, what we know about you be- 
gins and largely ends with your impressive resume, although one 
that does not have judicial experience. 

We know that you were a law clerk for two Federal judges, a sig- 
nificant professional accomplishment in and of itself, and we know 
you served in the Clinton Administration as an adviser on many 
hot-button political issues, including abortion, gun rights, and af- 
firmative action. 

We also know, as has already been discussed to some extent, that 
you have talked about your judicial heroes. One, of course, is Jus- 
tice Thurgood Marshall, for whom you served as a law clerk. 
Thurgood Marshall was, of course, a famous lawyer for, among 
other things, having won the landmark civil rights case. Brown v. 
Board of Education. 

But it is his judicial philosophy that concerns me, and this has 
already been mentioned. It is clear that he considered himself a ju- 
dicial activist and was unapologetic about it. As we have already 
heard, he described his judicial philosophy as, quote, “Do what you 
think is right and let the law catch up,” closed quote. 

Solicitor General Kagan, we know the President has the right to 
nominate anyone he chooses. It is noteworthy, however, that 
among his nominees, many of whom I have supported. President 
Obama has chosen several nominees that I cannot support because 
they are clearly outside the judicial mainstream. 

One pending nominee bent the rules to keep a confessed serial 
killer from the death penalty. Another pending nominee has argued 
that there is a constitutional right to welfare payments. A third 
nominee has argued that Federal judges should internationalize 
our law, matching it to views abroad. 

These are not mainstream positions and, in my view, they are 
disqualifying positions. 

One challenge of this hearing is that even nominees that have 
expressly rejected the activist view before this committee, let us 
call it a confirmation conversion, have changed their tune after 
confirmation. Last year. Justice Sotomayor came before the Com- 
mittee and pledged allegiance to the traditional view. 

She testified that judges cannot rely on what is in their heart. 
They do not determine the law. The job of a judge is to apply the 
law. 

But in her first term on the Court, just finished today. Justice 
Sotomayor has voted with the liberal bloc of the Court, which un- 
abashedly embraces the activist vision, about 90 percent of the 
time. 
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You, as you recall, wrote in your 1995 law review article that the 
critical inquiry of judicial confirmation hearings must he the per- 
spective the nominee would add and the direction in which she 
would move the institution. 

I agree with that. It is important in these hearings to find out 
whether you would move the Court in a traditional or an activist 
direction. The Constitution’s protections, such as federalism, the 
Takings Clause, and the Second Amendment right to keep and 
bear arms, are just a few areas of obvious inquiry. 

Solicitor General, I must say that the burden is on you. I hope 
you can persuade us of the path you would take if you are con- 
firmed to the Supreme Court. 

Again, I welcome you to the Senate and look forward to your tes- 
timony. 

Thank you. 

Chairman Leahy. Thank you very much. 

Senator Durbin. 

STATEMENT OF HON. RICHARD DURBIN, A U.S. SENATOR 
FROM THE STATE OF ILLINOIS 

Senator Durbin. Thank you a lot, Mr. Chairman. 

General Kagan, welcome to you, your family, friends, and con- 
gratulations on your nomination. 

This is not your first hearing on a Supreme Court justice nomi- 
nee. If my notes are correct, some 17 years ago, you were sitting 
at the Senate Judiciary Committee hearing on Ruth Bader Gins- 
burg’s nomination to serve on the Supreme Court. Your capacity 
was as a staff attorney for the chairman of the committee, Joe 
Biden. So you have seen this exercise as a staffer and now in this 
revered position as the nominee of the President of the United 
States. 

At that hearing on Justice Ginsburg, my former colleague and 
friend, Paul Simon, set forth a standard for assessing Supreme 
Court nominations, which I have mentioned from time to time. He 
said to Justice Ginsburg, ‘You face a much harsher judge . . . than 
this committee and that is the judgment of history. And that judg- 
ment is likely to revolve around the question: Did she restrict free- 
dom or did she expand it? ” 

It is a simple calculus, it was for Senator Simon and it is for me, 
as well. I used the standard and asked the same question of Jus- 
tices Alito, Roberts and Sotomayor. 

I think it is an important question. The nine men and women on 
the Supreme Court serve for a lifetime and they have a significant 
impact on the lives of every American. 

In our most celebrated Supreme Court decisions, we have seen 
an expansion of freedom. Brown v. Board of Education, Loving v. 
Virginia, Griswold v. Connecticut', and, in the most infamous deci- 
sions, restrictions on our freedom, Dred Scott, Plessy v. Ferguson, 
and Korematsu. 

Now, of course, we are in a new generation and a new time, and 
many questions are going to be raised. I think we have heard re- 
peatedly from the other side of the aisle their loyalty to the concept 
of traditionalism, their opposition to judicial activism. 
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I have two words for them: Citizens United. Earlier this year, in 
the Citizens United case, a 5-4 majority of the Court demanded to 
hear arguments on an issue that was not posed by the parties in 
the case, reversed its own precedents, ignored the will of Congress, 
and ruled that corporations and special interests can spend unlim- 
ited amounts of money to affect elections. 

This decision has the power to drown out the voices of average 
Americans. Justice John Paul Stevens wrote, in the Citizens United 
dissent, and I quote, “Essentially, five Justices were unhappy with 
the limited nature of the case before us, so they changed the case 
to give themselves an opportunity to change the law.” 

If that is not judicial activism, what is? And it was espoused and 
sponsored by men who had stood before us under oath and swore 
they would never engage in judicial activism. That is the reality. 

There is something that has occurred today which has come as 
somewhat of a surprise to me. On at least three or four occasions, 
I have been disappointed by my Republican colleagues warning us 
that you just might follow in the tradition of Justice Thurgood 
Marshall. Well, Ms. Kagan, you deserve to be judged on your own 
merits, not on the basis of the strength and weakness or philosophy 
of any judge for whom you clerked. 

But before I leave this subject, let me say, for the record, Amer- 
ica is a better nation because of the tenacity, integrity, and values 
of Thurgood Marshall. Some may dismiss Justice Marshall’s pio- 
neering work on civil rights as an example of empathy; that some- 
how, as a black man who had been a victim of discrimination, his 
feelings became part of his passionate life’s work; and I say, thank 
God. 

The results which Justice Marshall dedicated his life to broke 
down barriers of racial discrimination that had haunted America 
for generations. For those who would disparage his life work on the 
Court and as a solicitor general and arguing before the Court, the 
record is pretty clear. Thurgood Marshall argued 32 cases before 
the Supreme Court of the United States and won 29 of them, earn- 
ing more victories in the Supreme Court than almost any other in- 
dividual. 

And I might also add, his most famous case. Brown v. Board of 
Education, if that is an activist mind at work, we should be grate- 
ful as a nation that he argued before this Supreme Court, based 
on discrimination in this society, and changed America for the bet- 
ter. 

And I know that my good friend. Judge Abner Mikva’s name has 
been mentioned, as well, and I will just say, briefly, his political 
views are not veiled. They are well known, when he served in Con- 
gress and since. 

But my colleagues will find universal acclaim for Abner Mikva’s 
record as a thoughtful, fair judge of the highest level of integrity 
and intelligence, and we share a high regard for this extraordinary 
American and the kind words you have had to say about him. 

There will be questions raised, as well, about modesty and hu- 
mility in your role, if you are confirmed, and I believe you will be, 
to serve on the Supreme Court. I think a study of judicial ideolo^ 
conducted recently by the seventh circuit Judge Richard Posner in 
my home State of Illinois is worth noting. 
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Judge Posner, who is no liberal himself, ranked the 43 justices 
who have served on the Supreme Court since 1937 from the most 
liberal to the most conservative. He concluded that four of the five 
most conservative justices since 1937 are on the Court at this mo- 
ment: Clarence Thomas, Anthony Scalia, John Roberts, and Sam 
Alito. 

Our Supreme Court is badly in need of a person with your skill 
and your knowledge and your background, who can reach across 
the ideological aisle in pursuit of expanding our freedom. 

The Court needs a person who has an ability to build consensus 
and find common ground. Elena Kagan, you are such a person. As 
the Solicitor General of the United States, you have defended bi- 
partisan laws like McCain-Feingold campaign finance, and you 
have definitely balanced competing interests within the Federal 
Government. 

As dean of the Harvard Law School, your efforts to reach out to 
conservative faculty and students are well documented. Professor 
Charles Fried, who served as President Reagan’s Solicitor General 
and who now teaches at Harvard, praised you for “recruiting excel- 
lent teachers from across the ideological spectrum” and for your ef- 
fort to “make students with every point of view feel as if they were 
part of an intellectual and professional enterprise.” 

Professor Fried told the story about your speech to the Federalist 
Society, in which you opened by saying, “I love the Federalist Soci- 
ety, but you are not my people.” 

Well, they took your statement out of context and made tee 
shirts that they wore around the campus, saying, “I love the Fed- 
eralist Society,” with your name, Elena Kagan, below that. But it 
is an indication of a friendship and an effort to reach out even to 
those whose opinion you might not share. 

Earlier in your career, you worked as a counselor to President 
Clinton, working with Republicans to find bipartisan solutions on 
tough issues, like tobacco regulation, religious liberty, and commu- 
nity policing. 

In the 170,000 pages of documents from your White House serv- 
ice that were turned over to this committee, there is ample evi- 
dence of your efforts to bridge the gaps, the political gaps that 
haunt us in America. 

In closing, I would like to recognize the justice whom you would 
replace. Justice John Paul Stevens, a native of Chicago, a town I 
am honored to represent, has been one of the wisest and most ac- 
complished jurists of our time. The third longest serving justice in 
the history of the United States, Justice Stevens’ judicial philos- 
ophy may be hard to label, but his integrity is rock solid. 

A lifetime in the law and the courage to speak his mind made 
him a national treasure on our highest court. 

General Kagan, I believe that you can follow in that tradition. I 
look forward to your testimony. 

Thank you. 

Chairman Leahy. Senator Durbin, thank you very much. 

Senator Coburn, you are next. 
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STATEMENT OF HON. TOM COBURN, A U.S. SENATOR FROM 
THE STATE OF OKLAHOMA 

Senator Coburn. Thank you, Mr. Chairman. 

Welcome, and welcome to your family; look forward to our time 
together this week. 

The purpose of these hearings, for me, is not to examine or 
evaluate your professional qualifications. I think those are obvious. 
But for me, it is to determine whether or not you have an appro- 
priate judicial philosophy. 

You and I discussed the fact that I gave a speech about a week 
ago on the floor that kind of lined up with what you said in 1995, 
the very fact that we have a relatively new phenomenon. For the 
vast majority of this country’s history, we did not have these hear- 
ings. 

As a matter of fact, we looked at the record. We had individual 
meetings with nominees and they were voted on, and we did not 
have this dance back and forth, and, much as you described, the 
board hearings were what you thought were fantastic. And I think 
that the quote was, “The Bork hearings were great. The Bork hear- 
ings were educational. The Bork hearings were the best thing that 
ever happened to constitutional democracy.” 

I am not sure I would go that far. But you and I are kindred 
spirits when it comes to whether or not the American people ought 
to know you and know what you think and know what you believe. 
And to do less than that, as far a this Committee is concerned, we 
have done a disservice. 

All the back-and-forth you have heard about activist, not activist, 
everything else, the fact is we know elections have consequences. 
There is a group in America, though, that believes in strict 
constructionism. 

We actually believe the founders had preeminent wisdom, that 
they were very rarely wrong, and that the modern idea that we can 
mold the Constitution to what we want it to be rather than what 
that vision was is something that is antithetical to a ton of people 
throughout this country. 

So I really am going to want to know a lot about specific issues 
and as we talk about it, the question I would ask you to ponder 
is, should the American people really know what you believe before 
we install you for lifetime tenure on the Supreme Court. 

What obligation do we have to make sure they know what your 
thinking is? Whether liberal or conservative, the fact is they ought 
to know Elena Kagan by the time of these hearings. And the only 
way they will know that — and you asked me for advice when we 
finished and my advice to you is to be absolutely, completely honest 
with this committee. 

And it is really not for the committee, because as our country is 
divided today, we are polarized. We are polarized regionally. We 
are polarized politically. What we have to have in whoever comes 
to the Court is a confidence in their heart that they are going to 
do what is best in the long term for this country based on what 
that document says. 

So my hope is that with your stellar academics and your stellar 
intellect, that your patriotism will be just as stellar; that, in fact, 
you will set a new course, to set a new precedent for this Com- 
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mittee so that, once again, the American people can find out what 
a justice is all about. 

It is obvious. This is my fourth Supreme Court hearing. It is ob- 
vious that what we have heard in the previous hearings are not 
predictive of the decisions of the nominees that came before the 
hearing, and that is schizophrenic. 

Why should we have this dance if we are not going to find out 
real answers about real issues, about what you really believe? 

So my hope is that you will really do something great for the 
Senate and great for the country and set a new standard, and 
where you really answer questions. We are not asking you to vio- 
late judicial canons, but really give us answers so the American 
people can rest assured that when you go on the Court, if you do, 
that they know Justice Kagan and they know what — and they be- 
lieve what she said, because the real measure is not what you say 
here. 

The real measure of the Supreme Court justices that we put on 
there is whether or not they have gained or lost the confidence of 
the vast majority of Americans in this country. 

My hope is, if you are a justice, that the vast majority, not a 
small majority, but the vast majority will learn to trust your judg- 
ment as you embrace the Constitution. 

Mr. Chairman, I have a full statement I would like for the 
record, and I yield back. 

[The prepared statement of Senator Coburn appears as a submis- 
sion for the record.] 

Chairman Leahy. Thank you. It will be placed in the record. 

I have just talked with Senator Sessions about this. What I will 
do is I want to yield to Senator Cardin. When Senator Cardin fin- 
ishes his opening statement — no pressure on you here. Senator 
Cardin. When you finish your opening statement, we will take a 
10-minute break. 

Senator Cardin. 

STATEMENT OF HON. BEN CARDIN, A U.S. SENATOR FROM THE 
STATE OF MARYLAND 

Senator Cardin. Thank you. Chairman Leahy. 

Solicitor General Kagan, welcome back to the Judiciary Com- 
mittee. Last year, I had the privilege of chairing your confirmation 
hearing for the position of Solicitor General. And while we had a 
spirited debate, I think we can agree we did not have quite as 
much media attention at last year’s hearing. 

Why is that? As I prepared for this week’s hearing, I have been 
thinking about the role of the Supreme Court and the Constitution 
in our lives. Many people may say, to paraphrase our Vice Presi- 
dent, “Why is this such a big deal? Why should I care? Does the 
Supreme Court really impact my life or my family? ” 

If you have children, if you work for a living, if you are a woman, 
if you vote, if you care about the air we breathe or the water we 
drink, you need to pay close attention to the confirmation hearing 
and the work of the Supreme Court. 

The Constitution has a very tangible impact on all our lives. It 
is the foundation of the rule of law that is supposed to protect us 
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from the abuses of power, abuses of government, abuses of big busi- 
ness. 

We, the people of the United States, we, the people, in order to 
form a more perfect union, establish justice, ensure domestic tran- 
quility, provide for the common defense, promote the general wel- 
fare, and secure the blessings of liberty to ourselves and our pos- 
terity, do ordain and establish this Constitution of the United 
States of America. 

The authors of the Constitution understood the timeless idea of 
justice was paramount. As we gather this week to consider your 
nomination to be the 112th person and only fourth woman to serve 
on the highest court, my goal is to ensure that you have a clear 
understanding of how profound an impact your future decisions 
may have on the lives of everyday Americans. 

Based on our conversations, I trust you will put the interests of 
the American people and justice for the American people first 
above popular opinion or politics. 

I also will do all I can to ensure that the American people, 
whether you are watching the hearing at home, at work or at 
school, gain a better understanding of how the Supreme Court, 
which has a duty to uphold the Constitution, really does affect your 
lives. 

Principles outlined in the Constitution are not some abstract his- 
torical theory. At its heart, our Constitution and the rule of law is 
about people — we, the people. 

Let us start with families and children. I, along with millions of 
American school children, were denied a full educational oppor- 
tunity in our schools, because I was forced to attend segregated 
public schools. 

The Supreme Court, in Brown v. Board of Education, rejected 
the notion of separate but equal, and helped move our Nation for- 
ward toward a more perfect union. 

It was a young attorney from Baltimore, Thurgood Marshall, who 
argued that case before the Supreme Court. He later became the 
first African-American associate justice and throughout his distin- 
guished career, he was aided by energized law clerks, including our 
nominee, Elena Kagan. 

If you believe that you have a right to fall in love and get mar- 
ried to whomever you wish, you are mostly correct, but only be- 
cause the Supreme Court intervened on the side of the America 
people, when it ruled in Loving v. Virginia that interracial couples 
could marry. 

Indeed, prior to that decision, parents of the current President of 
the United States, some members of the U.S. Senate, and some 
Members of the Supreme Court, could not have married in some 
states. 

If you believe that what you do in your home, in your bedroom, 
is your business and no one else’s, especially not government’s, you 
are correct, but only because of the Supreme Court decisions like 
Griswold v. Connecticut and Lawrence v. Texas, which reinforced 
our individual rights to privacy, keeping government out of the pri- 
vate consensual activities of adults. 

The Supreme Court was on the side of the American people when 
it ruled in Roe v. Wade that the constitutional right to privacy ex- 
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ists. The Court ruling was not taking sides in the debate on abor- 
tion. It was stating that there are certain matters in which govern- 
ment should not interfere into the privacy of families. 

These landmark decisions and others continue the forward pro- 
gression of protections for the American people, against the abuses 
of power, particularly by an overreaching government. 

Such was the case when the Supreme Court ruled in Gideon v. 
Wainwright that the constitutional right to counsel in a criminal 
proceeding was guaranteed, regardless of the wealth of the defend- 
ant. 

The Supreme Court gave the words “equal justice under law” 
real meaning. Perhaps this decision was to be expected, since the 
oath of office declared by every Federal judge makes it clear that 
he or she will administer justice without respect to persons and do 
equal right to the poor and to the rich. 

I believe that our next associate justice and the whole Supreme 
Court should be guided by legal precedent and the best traditions 
of the Supreme Court in advancing constitutional rights for individ- 
uals against abuses of power, whether by government or business, 
even as our world continues to change and evolve. 

Justice Thurgood Marshall said, in a 1987 speech, “I do not be- 
lieve the meaning of the Constitution was forever fixed at the 
Philadelphia Convention. To the contrary, the government they de- 
vised was defective from the start, requiring several amendments, 
a civil war, a momentous social transformation to attain the system 
of constitutional government and its respect for the individual free- 
doms and human rights we hold as fundamental today.” 

Some changes have not been for the better. I have been troubled 
by the increasing number of 5-4 decisions over the last 5 years in 
which a divided Supreme Court reversed decades of progress and 
precedent with rulings that side with powerful corporate interests 
rather than protecting individual rights. 

This trend was clearly shown in Citizens United, where the Su- 
preme Court reversed precedent and overruled Congressional in- 
tent, giving corporate special interests even more power and influ- 
ence in elections. 

In the Ledbetter case, the majority of the Supreme Court pro- 
tected employers over workers in gender discrimination, again re- 
versing the clear intent of Congress. 

In another 5-4 split decision. Gross v. FBL Financial, the Court 
made it easier for corporate America to discriminate against aging 
baby-boomer workers. If you work for a living, if you are a woman, 
if you are worried that corporations may buy a louder voice in elec- 
tions than hardworking everyday Americans, you need to keep an 
eye on the judicial legislating being practiced by this Supreme 
Court. 

Are you a consumer? Do you buy products for your family? If so, 
the Supreme Court, in Leegin, yet another 5-4 split case, should 
be of concern to you. Here, the Court ignored longstanding prece- 
dent to protect big business to perpetuate price fixing. It was a rul- 
ing that put consumers at risk. 

Rapanos, another 5-4 decision, was a step backwards, this time 
for the environment, by reducing protection from wetlands under 
the Clean Water Act. 
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If you are like the rest of us that wonder if BP will be held fully 
accountable for the economic and environmental devastation 
brought on by the ongoing oil spill in the Gulf of Mexico, you will 
be equally alarmed by the Supreme Court decision in Exxon v. 
Baker, which imposed limits on damages that can be recovered in 
environmental disasters. 

Time and time again, by the narrowest of margins, this activist 
Court has sided with big business over Main Street America, wip- 
ing away protections set in place by years of legal precedent and 
Congressional actions. 

As Justice Stevens stated in Citizens United, I know Senator 
Durbin quoted this, I want to get the line that comes afterwards, 
this is Justice Stevens, “Essentially, five justices were unhappy 
with the limited nature of the case before us. So they changed the 
case to give themselves an opportunity to change the law. There 
were principled, narrow paths that a Court that was serious about 
judicial restraint could have taken.” 

I join him in wondering just how and why those who profess to 
oppose judicial activism have voiced their support for these Su- 
preme Court decisions in which justices have overturned long- 
standing precedent and substituted their own legislative voices for 
Congress, blurring the line between the legislative and judicial 
branches of government. 

Justice Stevens followed in the best tradition of the Supreme 
Court in advancing individual constitutional rights. Like Justice 
Stevens, Elena Kagan is a known consensus-builder. She also is an 
unquestioned legal scholar, a proven leader, and a dedicated public 
servant. 

As someone who has worked my whole career to expand access 
to justice for all, I am particularly impressed by her record at Har- 
vard of greatly expanding the number of law school clinics which 
provide essential pro bono work for individuals who otherwise 
could not afford legal representation. 

I welcome the American public to these hearings, as we open a 
window to the Supreme Court and shine a light on the critical role 
the Constitution and the rule of law plays in our lives. 

I come to these hearings not solely as a U.S. Senator, a legislator 
and a lawyer, but as a husband, father, and grandfather. Every 
ruling made by the Supreme Court that continues to uphold con- 
stitutional protections that keep my granddaughters safe and se- 
cure is a victory. 

Every Supreme Court ruling that opens the door to abuses of 
power of the government or big business by overturning long- 
standing precedent or reversing Congressional intent puts all of 
our children and grandchildren at greater risk. 

I will do all I can within my power to protect my family and 
every American family from such risks. 

Solicitor General Kagan, I welcome you to these confirmation 
hearings and I look forward to your testimony and responses to our 
questions. 

Chairman Leahy. Thank you very much. Senator. 

Solicitor General, you have been very patient sitting there, as 
has everybody else. Trust me, tomorrow, you will be given a chance 
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to speak a great deal and you will later this afternoon with your 
opening statement. 

We will stand in recess for 10 minutes. 

[Recess 2:40 p.m. to 2:55 p.m.] 

Chairman Leahy. I welcome you all back. I should note that I 
do want to thank Senators. One, they have been very clear in stat- 
ing their positions, whether I agree or disagree with the particular 
position. But everybody has worked hard to keep within the time 
agreement, and we are actually slightly ahead of schedule. 

Solicitor General Kagan, I must tell you, that is a rare moment 
in the U.S. Senate that we are ahead of schedule on anything. So 
I compliment you for doing that. 

I am going to yield to Senator Whitehouse. 

Senator Whitehouse. Mr. Chairman, does this mean that the re- 
maining Senators get extra time? 

Chairman Leahy. No. He is trying, though. Nice try. 

STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S. SENATOR 
FROM THE STATE OF RHODE ISLAND 

Senator Whitehouse. Mr. Chairman, I join my colleagues in con- 
dolence on this day of sorrow for the Senate and the Supreme 
Court alike, and, also, in their appreciation for the long and distin- 
guished service of Mr. Justice Stevens. 

I welcome you. Solicitor General Kagan. You come before the 
Committee today with a remarkable record of achievement in the 
law. You have been a great student and scholar of the law, a 
skilled practitioner, and a dedicated public servant. 

I enjoyed meeting with you in my office and look forward to our 
discussions as the week proceeds. 

I think it is fair to say that some of my Republican colleagues 
are not so favorably disposed to your nomination. We have already 
heard a lot about their concerns. 

But let us not lose the big picture here. You are the Solicitor 
General of the United States, the lawyer for the United States be- 
fore the Supreme Court, and the former dean of Harvard Law 
School, a school to which I suspect everyone of us on this Com- 
mittee would be proud to have our children attend. 

Your nomination to the Supreme Court has to be among the least 
surprising ever made. And I do not want to take any suspense out 
of these proceedings, but things are looking good for your confirma- 
tion. 

So given this, I would like to talk for a few minutes about the 
institution to which you have been nominated, our Supreme Court. 

Alexander Hamilton explained, “The judiciary has no influence 
over either the sword or the purse, no direction either of the 
strength or of the wealth of the society, and can take no active res- 
olution whatever. It may be truly said to have neither force nor 
will, but merely judgment.” 

In other words, to fulfill its role in our constitutional system, the 
Supreme Court must act in a manner that demonstrates its adher- 
ence to the demands of the law, not merely amenability to political 
preferences. 

Important institutional traditions help the Court fulfill that duty. 
The Court can facilitate democratic processes, but to do so, it must 
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respect the other institutions of government. It can bolster the rule 
of law, but only by exercising proper judicial restraint and respect- 
ing precedent. 

It can uphold our Constitution, but it must not decide constitu- 
tional questions unnecessarily. The Court can exercise discretion 
wisely, but to do so, it must balance competing constitutional val- 
ues, not just apply a favored ideology. And the Court can bring true 
justice, but only if it approaches each case without predisposition 
or bias. 

Unfortunately, the conservative wing of the current Supreme 
Court has departed from those great institutional traditions. Prece- 
dents, whether of old or recent vintage, have been discarded at a 
startling rate. Statutes passed by Congress have been tossed aside 
with little hesitation, and constitutional questions of enormous im- 
port have been taken up hastily and needlessly. 

From the five-man conservative wing, we have witnessed the dis- 
covery of an individual right to bear arms in the Heller decision, 
a right that previously had gone unnoticed by the Court for 220 
years, and, today, its extension to all our States and municipalities. 

We have seen the first prohibition on a woman’s right to choose 
upheld, with no exception to protect the health of the mother. This 
Court even has chosen to inject itself into the day-to-day business 
of the lower courts, issuing an extraordinary ruling prohibiting the 
online streaming of the gay marriage trial in San Francisco. Each 
decision, 5-4. 

Even more striking is the record of corporate interests before this 
Supreme Court. The Ledbetter case allowed an employer to get 
away with wage discrimination, as long as it hid it successfully 
from the employee. The Gross case made it far harder for a victim 
of age discrimination to prove his or her case. The Iqbal case erect- 
ed new pleading hurdles protecting defendants, likely corporations, 
from injured plaintiffs. Only last week, the Rent-A-Center decision 
concluded that an employee who challenges as unconscionable an 
arbitration demand must have that challenge decided by the arbi- 
trator. 

And the Citizens United decision, yet another 5-4 decision, cre- 
ated a constitutional right for corporations to spend unlimited 
money in American elections, opening our democratic system to a 
massive new threat of corruption and corporate control. 

There is an unmistakable pattern. For all the talk of umpires 
and balls and strikes, at the Supreme Court, the strike zone for 
corporations gets better every day. 

This tide of decisions running against the accountability of big 
corporations degrades the core constitutional principle. The found- 
ing fathers provided, as an essential element of our balanced Amer- 
ican system of government, the institution of the jury. The found- 
ers put the jury three times into the Constitution and the Bill of 
Rights. It is there for a reason, as the founding fathers knew. They 
were tough, smart politicians. 

When the forces of society are arrayed against you, when lobby- 
ists have the legislature tied in knots, when the Governor’s man- 
sion is in the pockets of special interests, when the owners of the 
local paper have marshaled popular opinion against you, one last 
sanctuary still remains — the jury. 
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Against that tide of corporate influence and wealth stands the 
jury box, its hard, square corners resolute. That was why de 
Tocqueville called the jury an institution of government and not 
“and a mode of the sovereignty of the people.” “Not for Nothing” 
was the chapter in which he discusses the jury, entitled “On What 
Tempers the Tyranny of the Majority.” 

Now, powerful corporations do not like the jury. They do not like 
the fact that they, too, must stand before a group of ordinary citi- 
zens without the advantage of all the influence that money can 
buy. 

They would love a world in which their every contact with gov- 
ernment was lubricated by corporate money. But to tamper with a 
jury is a crime. So they have long been on a campaign to smear 
the jury, the runaway jury, as their PR folks have coached them 
to call it. 

Sadly, the Supreme Court seems to be buying what corporations 
are selling. The Exxon v. Baker decision, which arose from the ter- 
rible Exxon Valdez spill, rejected a jury’s award of $5 billion in pu- 
nitive damages, just 1 year’s profits for Exxon, and reduced the 
award by 90 percent. Anything more than the compensatory dam- 
age award, the Court reasoned, would make punitive damages too 
unpredictable for corporations. 

The judgment of the jury and the wisdom of the founding fathers 
were, for the Court, lesser values than providing corporations pre- 
dictability. 

Well, what of the unpredictability for Alaska of Exxon’s drunken 
captain running his ship aground? And one cannot help but wonder 
now what additional precautions BP might have taken in the Gulf 
if that corporation did not know that the Supreme Court had its 
back on predictability. 

I mention these concerns to you. Solicitor General Kagan, be- 
cause if confirmed, you will make decisions that affect every aspect 
of Americans’ lives. If confirmed, I hope and trust that you will ad- 
here to the best institutional traditions of the Supreme Court and 
act with a clear understanding of the proper role of all the institu- 
tions of government provided for us by our founding fathers. 

It is a ^eat Constitution we have inherited, and you will be a 
great justice if you interpret our Constitution in the light of its 
founding purpose rather than according to the preferences of to- 
day’s most powerful interests. 

I wish you well. I look forward to our week together. Thank you 
very much. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Whitehouse. 

Senator Klobuchar. 

STATEMENT OF HON. AMY KLOBUCHAR, A U.S. SENATOR 
FROM THE STATE OF MINNESOTA 

Senator Klobuchar. Thank you, Mr. Chairman. 

Like my colleagues, I want to acknowledge the tremendous loss 
of Senator Byrd. Many in here, since we are in the Judiciary Com- 
mittee, did know his love and respect for the Constitution. 

I did want to acknowledge his coal miner roots and that he never 
forgot where he came from. I was reminded of this at his 90th 
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birthday party, when Senator Kennedy stood and told the story of 
when he was campaigning for his brother for President in West 
Virginia. His bus stalled out on a highway and Senator Kennedy 
himself called the West Virginia Highway Patrol and he said, 
“Ma’am, our bus is broke down on the highway.” She said, “Where 
are you, sir?” He said, “We are on the Robert C. Byrd Highway.” 
And she said, “Which one?” 

We all know where he came from. 

Welcome, Solicitor General Kagan. We have heard a lot today 
about your work experience, as we should. But when I think about 
your broad range of legal work and the practical real world experi- 
ence you have had, I am reminded of the famous speech that Presi- 
dent Teddy Roosevelt gave 100 years ago this year. 

To paraphrase President Roosevelt, “It’s not the critic who 
counts. The credit belongs to the one who is actually in the arena, 
who strives to do the deeds, who spends himself in a worthy cause, 
who, at the best, knows, in the end, the triumph of high achieve- 
ment, and his place shall never be with those cold and timid souls 
who neither know victory nor defeat.” 

Solicitor General Kagan, there are always a lot of critics on the 
sidelines, but you have actually been in the arena as a manager, 
as a teacher, as a an adviser, as a consensus-builder, and as a law- 
yer. 

In every job you have had, you have worked very hard and you 
have done very well. That is why you are before us today being 
considered, in the words of Teddy Roosevelt, “for this high achieve- 
ment.” 

Your work on the front lines tells me that you have practical ex- 
perience thinking about the impact of laws and policies on the lives 
of ordinary Americans. When you are involved in considering the 
nitty-gritty details of different policies, when you are actually in 
the game as a decisionmaker, you have to figure out when to com- 
promise and when to hold firm. 

You have to know exactly what the consequences of your rec- 
ommendations will be. You have to think about the lives that will 
be impacted. 

You were the first woman dean of Harvard Law School. There, 
you were widely credited with bringing together a faculty that was 
rife with division. Whether you were helping recruit talented pro- 
fessors to Harvard from across the political spectrum, as noted by 
Senator Graham, or later when you were working with Senators 
from both parties on anti-tobacco legislation, you forged coalitions 
and found resolution between seemingly intractable parties. 

It strikes me that it takes a pretty extraordinary person, who, 
after working in the Clinton Administration, can still get a stand- 
ing ovation from the conservative Federalist Society, who inspires 
a group of 600 law students to show up for a rally wearing “I Love 
Elena” tee shirts; who is widely credited with calming the fac- 
tionalism that had previously roiled your law school. 

In several different jobs now, you have successfully managed 
lawyers and, worse yet, law professors, a group that can certainly 
be described as fearless in the face of supervision. 
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In sum, you have had a lot of practical experience reaching out 
to people who hold very different beliefs, and that is increasingly 
important on a very divided Supreme Court. 

That must be, by the way, why you have all the previous solicitor 
generals from the past 25 years, under both Democratic and Re- 
publican administrations, supporting you for this job. 

You also spent years teaching students as a law professor. You 
understand how law school allows students to dig deep into the de- 
tails of a case and see the shades of gray. I think those of us in 
Congress could do well to recall the spirit of law school more fre- 
quently, to remember a time when it was our job to think through 
both sides of an argument and to give credence to the legitimate 
points of the other side. 

I believe that in government today, people need to engage rather 
than retreat to the opposite sides of the boxing ring. 

This brings me to a story about my fellow Minnesotan, Justice 
Harry Blackmun. His oldest daughter gave him a copy of Scott 
Turow’s classic book, “One L,” for his 70th birthday. As you know, 
it is a book about the first year of law school. 

After reading the book. Justice Blackmun wrote a note to Scott 
Turow. He wrote, “Surely, there is a way to teach law, strict and 
demanding though it may be, with some glimpse of its humaneness 
and basic good. You so properly point out that there is room for 
flexibility in different answers and that not all is black or white. 
If I ever learned anything on the bench,” Justice Blackmun said, 
“it is that.” 

It seems to me. General Kagan, that in all the jobs you have had, 
you have carried the spirit of law school with you, the spirit of con- 
stant engagement and good faith efforts to reconcile different 
views. We would welcome such traits on our Supreme Court. 

I also see in you someone like your former boss, Thurgood Mar- 
shall, someone who thinks that the law is more than just an aca- 
demic exercise. I, for one, would like to see someone who thinks 
very deeply about the consequences that legal choices and legal de- 
cisions have on real people. 

For me, I would welcome a justice who, in the Lilly Ledbetter em- 
ployment discrimination case, would raise, like Justice Ginsburg 
did, some real world points, like what was Lilly supposed to do to 
file her complaint on time; run around and ask male employees 
what their salaries were, sneak into their desks to see their pay- 
checks. 

I would also welcome a justice who, in the Exxon Valdez case, as 
pointed out by my colleague. Senator Whitehouse, would have 
thought, as Justice Stevens did, about the real word impacts of 
slashing the damages that the jury had awarded to the 32,000 fish- 
ermen whose livelihoods were tragically impacted by the Exxon 
Valdez oil spill in 1989. 

While I do not know what you would have done in these cases, 
your practical experience leads me to believe you may have at least 
considered such things. 

Now, even with the variety of legal experiences that you have 
had, questions have been raised as to whether it is appropriate to 
nominate someone to the Supreme Court who has never been a 
judge before. 
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As you know, more than one-third of all Supreme Court justices 
throughout history did not have prior judicial experience, including 
Justices Rehnquist and Frankfurter and Brandeis. 

In an acknowledgment of the importance of your real world expe- 
rience, Justice Scalia said recently that he was, quote, “happy to 
see this latest nominee is not a Federal judge and not a judge at 
all.” 

I think your practical experience will be helpful should you be 
confirmed to the Supreme Court, and I look forward to asking you 
more about that. 

As a former prosecutor, I am particularly interested in your ap- 
proach to criminal law cases. When I was the Hennepin County At- 
torney, I saw firsthand how the law can impact the lives of real 
people. Of course, criminal justice cases that reach the Supreme 
Court involve complicated tradeoffs between competing values — 
safety, privacy and liberty. And I would like to know more about 
how you expect to evaluate these issues. 

I often get concerned that pragmatic experiences are missing in 
judicial decisionmaking, such as when I looked at last year’s Su- 
preme Court decision in the Melendez-Diaz case, where a majority 
broadly interpreted the confrontation clause to include crime lab 
workers, creating potentially unwieldy and unnecessary require- 
ments for prosecutors. I want to ask you about that. 

As I consider your nomination, I also want to reflect on how far 
we have come. Senator Feingold mentioned the obstacles that San- 
dra Day O’Connor and that Justice Ginsburg faced when they were 
coming up through the legal ranks. And I know you are well aware 
of the strides that women have made. 

In a 2005 speech, quoting Justice Ginsburg, you described a 19- 
11 student resolution at the University of Pennsylvania Law 
School. This resolution would have introduced a $0.25 per week 
penalty on all students without mustaches. 

The women who came before you to be considered by this Com- 
mittee helped blaze a trail and although your record stands on its 
own, you are also, to borrow a line from Isaac Newton, “standing 
on the shoulders of giants.” 

In the course of more than two centuries. 111 justices have 
served on the Supreme Court. Only three have been women. If you 
are confirmed, you would be the fourth and, for the first time in 
its history, three women would take their places on the bench 
when arguments are heard in the fall. 

Last year, at the confirmation hearings for Justice Sotomayor, I 
said I was looking for three things in a Supreme Court justice — 
good judgment, humility, and the ability to apply the law without 
fear or favor. 

I would like to add one additional consideration to the three 
standards I mentioned last year. I would like to see a Supreme 
Court justice who is able to go into the back room where the jus- 
tices meet and where no ordinary citizens are present and bring 
some real world perspective to the room. 

I would like to see someone who would not expect the victim in 
an employment discrimination case to go rifling through her male 
coworkers’ desks to see what their pay stubs say. I would like to 
see someone who would not expect prosecutors to bring a crime lab 
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analyst to every trial, even when the crime lab’s findings are not 
disputed. 

This will be my focus at the hearing. I am hopeful that your 
background and experiences, to use the words of Teddy Roosevelt, 
“the experiences of someone who has actually been in the arena” 
will help you be that person. 

I am hopeful that you will use your great skills and abilities to 
bring that common sense perspective to the Court, and remember 
that the cases that you hear involve real people with real problems 
looking for real remedies. 

Thank you very much. 

Chairman Leahy. Thank you very much. Senator Klobuchar. 

Senator Kaufman. 

STATEMENT OF HON. EDWARD KAUFMAN, A U.S. SENATOR 
FROM THE STATE OF DELAWARE 

Senator Kaufman. Thank you, Mr. Chairman. 

Welcome, Solicitor General Kagan, and welcome, also, to your 
family and friends, and I want to congratulate you on your nomina- 
tion. 

We are now beginning the end of an extraordinarily important 
process. Short of voting to go to war, a Senator’s constitutional obli- 
gation to advise and consent on Supreme Court nominees is prob- 
ably his or her most important responsibility. 

Supreme justices serve for life. Once the Senate confirms a nomi- 
nee, she is likely to affect the law and the lives of Americans much 
longer than the Senators who confirmed her. 

As Senators, I believe we have an obligation not to base our deci- 
sion on empty political slogans or on charges of guilt by association 
or on any litmus test. Instead, we should focus on your record and 
your answers to our questions, which will allow us to determine 
whether you have the qualities necessary to serve all Americans 
and the rule of law on our Nation’s highest court. 

Over the years, as chief of staff to then Senator Biden, teaching 
at the Duke Law School, and as a Senator myself, I have thought 
a lot about the qualities I believe a Supreme Court nominee should 
have; a first-rate intellect, significant experience, unquestioned in- 
tegrity, absolute commitment to the rule of law, unwavering dedi- 
cation to being fair and open-minded, and the ability to appreciate 
the impact of court decisions on the lives of ordinary people. 

Last year, when Justice Souter announced his retirement and, 
again, when Justice Stevens announced his retirement this April, 
I suggested that the Court would benefit from a broader range of 
experience among its members. 

My concern was not just the relative lack of women or racial or 
ethnic minorities on Federal courts, although that deficit remains 
glaring. I was noting the fact that the current justices all share 
very similar professional backgrounds. 

Every one of them served as a Federal circuit court judge before 
being appointed to the Supreme Court. Not one of them has ever 
run for political office, like Sandra Day O’Connor, Earl Warren, 
Hugo Black. 

General Kagan, I am genuinely heartened by what you would 
bring to the Court based on your experience working in all three 
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branches of government and the skills you developed running a 
complex institution like the Harvard Law School, and, yes, the 
prospect that you are being the fourth woman to serve on our Na- 
tion’s highest court. 

Some pundits and some Senators have suggested that your lack 
of judicial experience is somehow a liability. I could not disagree 
more. While prior judicial experience can be valuable, the Court 
should have a broader range of perspectives than just gleaned from 
the appellate branch. 

General Kagan, you bring valuable nonjudicial experience and a 
freshness of perspective that is lacking on the current Court. As 
has been said over and over again, but I think it is worth repeat- 
ing, in the history of the Supreme Court, more than one-third of 
the justices have had no prior judicial experience before being nom- 
inated and a nominee’s lack of judicial experience has certainly 
been no barrier to success. 

Woodrow Wilson nominated Louis Brandeis in 1916. Many ob- 
jected on the ground that he had never served on the bench. Over 
his 23-year career, however. Justice Brandeis proved to be one of 
the Court’s greatest members. His opinions exemplified judicial re- 
straint. His approach still resonates in our judicial thinking more 
than 70 years after his retirement. 

Felix Frankfurter, William Douglas, Robert Jackson, Byron 
White, Lewis Powell, Harlan Fiske Stone, Earl Warren, and Wil- 
liam Rehnquist all became justices without ever previously being 
judges, and they certainly led distinguished careers on the Su- 
preme Court. 

As Justice Frankfurter, someone who would know, wrote in Judi- 
cial Experience in 1957, and I quote, “One is entitled to say, with- 
out qualification, that the correlation between prior judicial experi- 
ence and fitness for the function of the Supreme Court is zero,” un- 
quote. 

We have all now had the opportunity to review your extensive 
record as a lawyer, a policy adviser, and an administrator. 
Throughout your career, you have consistently demonstrated the 
all too rare combination of first-rate intellect and intensely prag- 
matic approach to identifying and solving problems. 

Last summer, during then Judge Sotomayor’s confirmation hear- 
ings, I focused on the current Court’s handling of business cases, 
as a number of folks have talked about today. I am convinced, by 
education, experience and inclination, that the integrity of our cap- 
ital markets, U.S. capital markets, along with our democratic tradi- 
tions, is what makes America great. 

Too often, however, today’s Supreme Court seems to disregard 
settled law and Congressional policy choices in order to promote 
business interests at the expense of the people’s interest. With its 
preempting state consumer protection in Medtronic, striking down 
punitive damage awards in Exxon, restricting the access to the 
courts in Twombly, or overturning 96 years of pro-consumer anti- 
trust law in Leegin, this Court gives me the impression that in 
business cases, the working majority is business oriented to a fault. 

The Exxon case demonstrates how this pro-business orientation 
can effect the lives of ordinary people. In that case, four of the 
eight justices who participated voted to bar all punitive damages 
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in maritime cases against employers, like Exxon, for their employ- 
ees’ reckless behavior. 

Justice Alito did not participate in the case. So the Court split 
4-4 on this point. But had he participated and voted with the con- 
servatives on the Court, then today, individuals harmed by oil 
spills like Exxon Valdez would be subject to a flat ban on punitive 
damages in maritime accidents. 

As we consider the current disaster in the Gulf, the prospect is 
worth contemplating. 

As has been said several times, but, again, worth repeating, the 
Court’s decision last fall in the Citizens United case, which several 
of my colleagues have mentioned, is the latest example of the 
Court’s pro-corporate bent. The majority opinion in that case 
should put the nail in the coffin of the claims that judicial activism 
is a sin committed by judges of only one political ideology. 

What makes the Citizens United decision particularly troubling 
is that it is at odds with what some of the Court’s most recently 
confirmed members said during their confirmation hearings. 

We heard a great deal, a great deal, about their deep respect for 
existing precedent. Now, however, the respect seems to vanish 
whenever it interferes with the desired pro-business outcome. 

As I have said before, charges of judicial activism are often 
unhelpful, empty epithets divorced from a real assessment of judi- 
cial temperament. But that does not mean the term “judicial activ- 
ism” is necessarily meaningless. 

If we want to take the term seriously, it might mean a failure 
to defer to the elected branches of government; it might mean dis- 
regard of longstanding precedent; it might mean deciding cases 
based on personal policy preferences rather than the law; or, it 
might mean manipulating a case to get at issues not squarely pre- 
sented by the parties. 

Now, by any of these definitions, the decision in Citizens United 
was a highly activist decision. First, the Court summarily over- 
turned years of settled precedent and statutory law that had lim- 
ited the influence of corporate electioneering. 

Second, the Court took it upon itself to order that the case be re- 
argued on broad constitutional grounds, which neither party in the 
case had asked it to do. In effect, the justices wrote their own ques- 
tion of the case in order to obtain the desired result. 

I share the fear expressed by Justice Stevens in his dissent that 
the Court’s focus on results — on results — rather than the law in 
this and other cases will do damage to the Court as an institution. 

General Kagan, I plan to spend the bulk of my time asking you 
about the Court’s business cases based on my concern about its ap- 
parent bias. One of the aspirations of the American judicial system 
is that it render justice equally to ordinary citizens and to the most 
powerful. 

We need justices on the Supreme Court who not only understand 
that aspiration, but are also committed to making it a reality. For 
Americans to have faith in the rule of law, we need one justice sys- 
tem in this country, not two. 

Very soon, those of us up here will be done talking, thank good- 
ness, and you will have a chance to testify and then to answer our 
questions. I look forward to your testimony. 
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Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. And just before we go to Senator 
Franken, just so you understand what the schedule is, Solicitor 
General and others, once Senator Franken finishes, we are going 
to just stay here in the room. It is going to take about a minute 
to rearrange the tables, as the two Senators who are going to intro- 
duce you will. And then you get a chance to speak. 

Senator Franken. 

STATEMENT OF HON. AL FRANKEN, A U.S. SENATOR FROM 
THE STATE OF MINNESOTA 

Senator Franken. Thank you, Mr. Chairman. 

As the Chairman just pointed out. General Kagan, I am last, and 
that is because I am most junior. But Senator Byrd was always 
kind to me, even though he was a giant of this institution. And I 
was moved that he always came in when we needed him, even dur- 
ing the deep snows of late December. 

I would have to serve until I am 118 years old to serve as long 
as Senator Byrd. I very much doubt that will happen or that I will 
have a legacy as permanent as his. I would also like to extend my 
condolences to Justice Ginsburg and her family and she is in our 
thoughts and prayers. 

Every Senator who has spoken before me has sworn to support 
and defend the Constitution of the United States, and so have I. 
There are few things that we do that are more important to ful- 
filling that oath than making sure that the justices of the Supreme 
Court are brilliant, humane, and just individuals. 

But these hearings are also a learning experience for the people 
of Minnesota and for every American. Before I joined the U.S. Sen- 
ate, I watched every televised confirmation hearing — not the whole 
thing, of course, but at least part. And I think part of my job is 
to continue that learning experience for the American people. 

Now, last year, I used my time during these hearings to high- 
light what I think is one of the most serious threats to our Con- 
stitution and to the rights and guarantees of the American people: 
the activism of the Roberts Court. 

I noted that for years, conservatives running for the Senate have 
made it almost an article of faith that they will not vote for activist 
judges who make law from the bench. And when asked to name a 
model justice, they would often cite Justice Thomas, who I noted 
has voted to overturn more Federal laws than Justice Stevens and 
Justice Breyer combined. 

In recent campaign cycles, you would also hear the name of Jus- 
tice Roberts. Well, I think we have established very convincingly, 
we did during the Sotomayor hearing, that there is such a thing 
as judicial activism; there is such a thing as legislating from the 
bench; and, it is practiced repeatedly by the Rohnerts Court and it 
has cut in only one direction — in favor of powerful corporate inter- 
ests and against the rights of individual Americans. 

In the next few days, I want to continue this conversation, be- 
cause I think things have only gotten worse. So I want to say one 
thing to the people of Minnesota who are watching on TV or listen- 
ing. With few exceptions, whether — and I’m echoing Senator 
Cardin here — whether you’re a worker, a pensioner, a small busi- 
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ness owner, a woman, a voter, or a person who drinks water, your 
rights are harder to defend today than they were 5 years ago. 

My State has been victim to the third-largest Ponzi scheme in 
history, and yet in 2008, in a case called Stoneridge, the Roberts 
Court made it harder for investors to get their money back from 
people who defrauded them. 

The Twin Cities have more older workers per capita than almost 
any other city in the Nation, and yet in 2009, in a case called 
Gross, the Roberts Court made it easier for corporations to fire 
older Americans and get away with it. 

Minnesota has more wetlands than all but three states, yet in a 
case called Rapanos, the Court cut countless streams and wetlands 
out of the Clean Water Act, even though they had been covered for 
up to 30 years. 

Minnesota banned all corporate spending in state and local elec- 
tions in 1988, and yet in January, in Citizens United, the Roberts 
Court nullified our state laws and turned back a century of federal 
law by allowing corporations to spend as much money as they 
want, whenever they want, in our elections — and not just federal 
elections, Duluth elections, Bemidji elections, Minnesota elections. 
There is a pattern here. Each of these decisions was won with five 
votes and in each of these decisions that bare majority used its 
power to help big business. 

There is another pattern here. In each of those decisions, in 
every one. Justice John Paul Stevens led the dissent. Now, Justice 
Stevens is no firebrand liberal. He was appointed to the Seventh 
Circuit by Richard Nixon. He was elevated to the Supreme Court 
by Gerald Ford. By all accounts, he was considered a moderate. 
And yet he didn’t hesitate to tell corporations that they aren’t a 
part of “we the people” by whom and for whom our Constitution 
was established, and he didn’t flinch when he told the President 
that the executive is bound to comply with the rule of law. General 
Kagan, you’ve got big, big shoes to fill. 

But before I turn it over to you, I want to talk a bit more about 
one of the decisions I mentioned. I want to talk more about Citizens 
United. Now, you’ve heard a lot about this decision already today, 
but I want to come at it from a slightly different angle. There is 
no doubt that the Roberts Court’s disregard for a century of federal 
law, the decades of Supreme Court’s own rulings, is wrong and 
shocking. It has torn a gaping hole in our election laws. 

So of course I’m worried about how Citizens United is going to 
change our elections, but I am more worried about how this deci- 
sion is going to affect our communities and our ability to run those 
communities without a permission slip from big business. 

Let me give you two examples of what I’m talking about. In the 
early 1960s, car companies knew that they could avoid a large 
number of fatalities by installing seatbelts in every vehicle, but 
they didn’t want to. They said safety doesn’t sell. But Congress 
didn’t listen to the car companies. So in 1966, Congress passed a 
law requiring that all passenger cars have seatbelts. Since then, 
the fatality rate from car accidents has dropped by 71 percent. 

Here is another story. Around the same time that we passed the 
seatbelt law, people started to realize that leaded gasoline that cars 
ran on was poisoning our air. But oil companies didn’t want to take 
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the lead out of gasoline because altering their refineries was going 
to be, in the words of the Wall Street Journal, “a multi-billion dol- 
lar headache.” But in 1970, Congress passed the Clean Air Act any- 
way, and thanks in part to that law, by 1995 the percentage of chil- 
dren with elevated levels of lead in their blood had dropped by 84 
percent. 

Along with the Clean Water Act of 1972, the Clean Air Act of 
1970 and the Motor Vehicle Act, are the three pillars of the modern 
consumer safety and environmental laws. Here is something else 
they have in common: they were all passed around 60 days before 
an election. 

Do you think those laws would have stood a chance if Standard 
Oil and GM could have spent millions of dollars advertising against 
vulnerable Congressmen, by name, in the last months before their 
elections? I don’t. So here’s my point. General Kagan. Citizens 
United isn’t just about election law, it isn’t just about campaign fi- 
nance law. It’s about seatbelts, it’s about clean air and clean water, 
it’s about energy policy and the rights of workers and investors, it’s 
about health care. It’s about our ability to pass laws that protect 
the American people, even if it hurts the corporate bottom line. 

As Justice Stevens said, it’s about our need to prevent corpora- 
tions from undermining self-government. But I think you know 
that. General Kagan, you’ve shown remarkable skill as a lawyer for 
our government, remarkable candor as one of its critics — say, for 
example, about Supreme Court confirmation hearings. I like that 
and I want to see that legal skill in action. I want to see if you 
might continue the work of Justice Stevens. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Franken. I ap- 
preciate your statement. 

I would ask the staff if we could set up the table because I no- 
ticed Chairman Kerry and Senator Brown are here. Everybody just 
stay where you are. I appreciate both Senators being here. I know 
everybody’s had to rearrange their own schedule. We’ve been locked 
in this room, but I’m told that there’s been a number of thunder- 
storms in the area. Senator Brown, I think you were flying back 
from Massachusetts. That could not have been very much fun. 

The first witness is Senator John Kerry. He’s a senior U.S. Sen- 
ator from Massachusetts. He’s Chairman of the Senate Foreign Re- 
lations Committee. I’ve had the privilege of serving with him ever 
since he came to the Senate. He’s a decorated Vietnam veteran. 
From his groundbreaking work on the Iran Contra scandal to his 
leadership in global efforts to combat AIDS, Senator Kerry has dis- 
tinguished himself as one of our Nation’s most respected voices on 
national security and international affairs, and chairs the prestige 
Foreign Relations Committee. 

So Senator Kerry — Chairman Kerry — we’re pleased to have you 
before our Committee today. Please go ahead, sir. 
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PRESENTATION OF ELENA KAGAN, NOMINEE TO BE AN ASSO- 
CIATE JUSTICE OF THE SUPREME COURT OF THE UNITED 

STATES BY HON. JOHN KERRY, A U.S. SENATOR FROM THE 

STATE OF MASSACHUSETTS 

Senator Kerry. Thank you very much, Chairman Leahy, for 
those kind words of introduction. Ranking Member Sessions, and 
to all my colleagues on the important Judiciary Committee at this 
important moment. 

Members of the Committee, Mr. Chairman, 16 years ago I had 
the privilege to introduce Steven Briar to this Committee. With the 
loss today of Senator Byrd, I am particularly reminded of Senator 
Kennedy sitting beside me that day. As you all know better than 
anybody. Senator Kennedy served on this Committee for 46 years 
and I know the pride he would feel seeing Elena Kagan nominated 
for the Supreme Court of the United States. 

When Ted introduced then-Judge Briar, he quoted Oliver Wen- 
dell Holmes, that “every calling is great when greatly pursued.” 
Those words applied to Steven Briar, and I can share with you my 
complete and total confidence that they apply equally to Solicitor 
General Elena Kagan. 

Massachusetts is proud, Mr. Chairman, of Elena Kagan’s accom- 
plishments. We believe that through these hearings, as each of you 
get to know her as we do, she will earn broad bipartisan support, 
just as she did when she was nominated as Solicitor General. 

By now, every one of us has heard many times repeated, and you 
know well, the high points of her record: a trail-blazing pace culmi- 
nating in her selection as the first woman to serve as the dean of 
Harvard Law School, and the first woman to serve as Solicitor Gen- 
eral. 

If confirmed, she will make history once again. In an America 
where women comprise more than half the population, she will join 
Justices Ginsburg and Sotomayer, and, for the first time in our his- 
tory, a full third of the U.S. Supreme Court will be women. 

But there is much more than distinguishes Elena. Her life has 
really been characterized by her passion for public service and her 
awareness of what it means to be a good public citizen. A close 
friend from her days clerking for Justice Marshall remembers 
Elena interviewing at a big law firm in New York, meeting with 
a young partner who, with no family to support, was pulling in 
close to a million dollars a year. 

So Elena asked him, “What do you do with all that money?” He 
replied, “I buy art.” Elena just shook her head, in the conviction 
that there really were better ways to expend her life’s work, and 
she continued to pursue efforts to more directly impact the lives of 
those around her. 

Her skills and intellect very quickly came to the attention of the 
Clinton White House, which is when I first got to know her. I had 
been asked by the Chairman of the Commerce Committee, Senator 
Hollings, our old friend, to help break through a stalemate on a bi- 
partisan tobacco bill. It was a difficult issue for both caucuses. 
Elena became the administration’s point person. 

When we started out, no one gave us any hope of being close to, 
or getting close to passage. But Elena camped out in the vice presi- 
dent’s office off the Senate floor, shuttling back and forth to the 
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White House. She worked day and night equally with both sides of 
the aisle, working every angle, thinking through every single ap- 
proach. On the eve of the Commerce Committee’s mark-up, things 
appeared to be falling apart, something we’re all too familiar with 
here. 

But Elena simply wasn’t going to let that happen. That was an 
unacceptable outcome. She got together with the Republican Sen- 
ators and staff and she listened carefully. She helped all of us to 
meet the last-minute objections. It was classic Elena. She saw a 
path forward when most people saw nothing but deadlock, and it 
led to a 19:1 vote to pass the bill out of committee, a mark of bipar- 
tisanship and consensus building that few believed was possible. 

That is what I believe Elena Kagan will bring to the court. She 
was tough and tenacious in argument when necessary, but she also 
knew when it was necessary to strike a compromise. She had a 
knack for knowing how to win people over, an ability to make peo- 
ple see the wisdom of an argument. 

I remember lots of late nights in a very quiet Capitol Building, 
walking off the Senate floor to meet with my staff and Elena. In- 
variably, Elena would be the one to have a new idea, a fresh ap- 
proach. It was a tutorial in consensus building from someone for 
whom it was pure instinct and it won Elena the respect of Repub- 
licans and Democrats alike. 

No doubt, her hands-on experience working the governance proc- 
ess is actually, in this day and age and in this moment of the court, 
probably an enormous asset. Frankly, I think it’s a critical compo- 
nent of what makes her a terrific choice, someone who really un- 
derstands how laws are created and the real-world effects of their 
implementation. It’s a reminder of why some of the greatest jus- 
tices in our history were not judges before they sat on the court. 
Among those are names like Frankfurter and Brandeis. 

I might add that she brought the same pragmatic knack for con- 
sensus building to her stewardship at Harvard Law School. There, 
she found what was affectionately acknowledged — I emphasize “af- 
fectionately acknowledged” — as a dysfunctional and divided campus 
and she transformed it again to a cohesive institution, winning 
praise from students and faculty across the ideological spectrum. 

Elizabeth Warren, Elena’s colleague at Harvard and chair of the 
Congressional panel currently overseeing our economic relief effort, 
says, simply, “she changed morale around here”. 

Charles Fried, the former Solicitor General under President 
Reagan and renowned conservative and constitutional expert says 
of her prospects as a justice on the Supreme Court: “I think Elena 
would be terrific because, frankly, the court is stuck. The great 
thing about Elena is, there’s a freshness about her that promises 
some possibility of getting away from the formulas that are 
wheeled out today on both sides. I have no reservations about her 
whatsoever.” 

John Manning, the first hire under Kagan’s deanship, a conserv- 
ative and an expert on textualism and separation of powers, says, 
“I think one of the things you see in Kagan as dean was that she 
tried to hire folks with different approaches to law and different 
ideological perspectives. She was equally as strong in her praise for 
Scalia as she was in her praise for Breyer. She celebrated both. It’s 
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a good predictor of how she’ll be as a judge. She would be fair and 
impartial, the sort of judge who would carefully consider briefing 
an argument in every case, the sort of judge I would want if I 
didn’t know which side of the case I was arguing.” 

And so in closing, my colleagues. I’m glad that in these next days 
you’re going to get a chance to know Elena, as so many of us have 
in Massachusetts, the way she thinks, her approach to the law, an 
extremely capable public servant, well grounded in the Constitu- 
tion, and I assure you, deeply committed to the values that we all 
share as Americans. 

I will always remember what Justice Potter Stewart said about 
what makes a first-rate judge. He said, “The mark of a good judge 
is a judge whose opinion you can read and have no idea if the judge 
was a man or a woman, a Republican or Democrat, Christian or 
Jew, you just know he or she was a good judge.” I believe that 
Elena Kagan will meet that standard and I have every confidence 
that she’ll be an outstanding justice of the Supreme Court in every 
sense of the word. 

So, thank you, Mr. Chairman, for the privilege of introducing 
this superb nominee. 

Chairman Leahy. Thank you very much. 

Also, we have Senator Scott Brown. Senator Brown was elected 
this January to fill the seat of one of this body’s most beloved mem- 
bers, Senator Ted Kennedy, who was actually the longest-serving 
of either party on the Senate Judiciary Committee in the history 
of the Senate. 

Senator Brown serves on the Senate Committee on Armed Serv- 
ices, the Committee on Veterans Affairs, and the Homeland Secu- 
rity and Governmental Affairs Committee. Prior to his election to 
the U.S. Senate, Senator Brown served in the Massachusetts State 
Senate, where he advocated for children’s and victims’ rights and 
worked to promote environmental and good government initiatives. 

He is a 30-year member of the Massachusetts Army National 
Guard. Do I have that correct, 30-year? He was awarded the Army 
Commendation Medal for meritorious service in homeland security 
following the terrorist attacks of September 11th, 2001. I know, 
from my conversation I had with you at the end of last week, that 
you had to move a number of things around to get here this after- 
noon. I want you to know the Committee appreciates that. 

Please go ahead. Senator Brown. 

PRESENTATION OF ELENA KAGAN, NOMINEE TO BE AN ASSO- 
CIATE JUSTICE OF THE SUPREME COURT OF THE UNITED 

STATES BY HON. SCOTT BROWN, A U.S. SENATOR FROM THE 

STATE OF MASSACHUSETTS 

Senator Brown. Well, thank you, Mr. Chairman. The thanks is 
to you for accommodating Senator Kerry and me in adjusting your 
schedules. It means a lot to sit next to Senator Kerry and make 
the presentation to you and to Ranking Member Sessions and the 
members of the Committee, and I am pleased to join you in uphold- 
ing a longstanding tradition of introducing Elena Kagan of Massa- 
chusetts to the Committee. 

Eirst, though, I would like to express my heartfelt condolences to 
Senator Byrd’s family for the loss that they’ve suffered during this 
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difficult time. Although I only served briefly with Senator Byrd, I 
was well aware of his deep and longstanding commitment to the 
Senate and what it stood for. He represented the people of West 
Virginia with great class and dignity. I also am saddened to hear 
of the passing of Martin Ginsburg, the husband of Justice Ruth 
Bader Ginsburg, and I offer my condolences to Justice Ginsburg 
and her family. 

I wish to congratulate Ms. Kagan on her nomination. It’s an 
honor to introduce her today. I had the pleasure of meeting her last 
month and found her to be an impressive and pleasant individual. 
I indicated then, and I look forward to attending this Committee’s 
hearings to learn more about her record, her philosophy, and her 
qualifications. 

As an attorney myself, I recognize an impressive legal resume 
when I see one, and there’s no doubt that Ms. Kagan has gone far 
since graduating from Harvard Law School magna cum laude in 
1986. Following her law school days in Cambridge, Ms. Kagan 
clerked for appellate court judge and U.S. Supreme Court Justice 
Thurgood Marshall. 

Then she entered private legal practice at a prestigious Wash- 
ington, DC law firm before joining the faculty of the University of 
Chicago School, where she earned tenure in 1995. From 1995 to 
1999, she served with the Clinton administration first as an asso- 
ciate White House counsel, and then in positions with the Domestic 
Policy Council. 

In 1999, she returned to Massachusetts to join the faculty of 
Harvard Law School — you heard Senator Kerry mention some of 
her accolades there — where she would become, later, dean and 
Charles Hamilton Houston Professor of Law. 

While at Harvard, her article, “Presidential Administration”, was 
named the year’s top scholarly article by the American Bar Asso- 
ciation’s Section on Administrative Law and Regulatory Practice. 

President Obama nominated Ms. Kagan to be Solicitor General 
on January 5, 2009, and I’m very proud that our Nation’s first fe- 
male Solicitor General has such deep roots in Massachusetts. If 
confirmed, she would be the third woman on the Supreme Court 
and only the first in the history of our court. 

As Solicitor General, she frequently represents the United States 
before the Supreme Court and she’s argued several high-profile 
cases before the court, and was recently victorious in the Holder v. 
Humanitarian Law Project case which held that Congress’s prohibi- 
tion of material support and resources to foreign terrorist organiza- 
tions is constitutional. 

She’s undoubtedly a brilliant woman who has served her country 
in a variety of capacities and has made significant contributions to 
Massachusetts, and I certainly thank her for that. This Committee, 
as you know, Mr. Chairman and members of the Committee, is 
about to embark on one of the most serious duties that the Senate 
is constitutionally tasked with, something that I am honored to 
play a small part in: vetting the qualifications, temperament, and 
philosophy of a lifetime appointment, something that is very, very 
serious and very important. 

I look forward to Ms. Kagan’s responses to the Committee’s ques- 
tions. I know that I have some of my own, and I’m quite sure my 
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colleagues here today do as well. Our constitutional duty of advice 
and consent is imperative and should not he taken lightly, and I 
plan not to take it lightly as well. 

In closing, I look forward to a thorough and fair examination of 
Ms. Kagan’s record. I want to thank you, Mr. Chairman and Rank- 
ing Member Sessions and members of the Committee, for adjusting 
your schedules to allow Senator Kerry and me to come before you. 

Thank you. 

Chairman Leahy. Thank you very much. As I said, you’re the 
ones that adjusted yours. I thank you both for being here and I ap- 
preciate that. 

The staff will reset the table and we can invite Ms. Kagan back 
to the table. 

I would note that we actually come now to really the beginning 
of what is for all Senators one of the most important and most 
cherished part of our duties, the advice and consent. I stated at the 
beginning of this hearing, there’s only one person who can nomi- 
nate somebody to the Supreme Court and that person is going to 
affect 300 million Americans, but only 100 of us get to vote. That 
process will begin now. 

Solicitor General, please stand and raise your right hand. 

[Whereupon, the witness was duly sworn.] 

Chairman Leahy. Thank you. Please be seated. 

Solicitor General Kagan, I know you have an opening statement. 
I will — now the floor is yours. 

STATEMENT OF ELENA KAGAN, SOLICITOR GENERAL OF THE 

UNITED STATES 

Solicitor General Kagan. Thank you very much, Mr. Chairman, 
Senator Sessions, and members of the Committee. I’d like to thank 
Senators Kerry and Brown for those generous introductions. I also 
want to thank the President again for nominating me to this posi- 
tion. I’m honored and humbled by his confidence. 

Let me also thank all the members of the Committee, as well as 
many other Senators, for meeting with me in these last several 
weeks. I’ve discovered that they call these courtesy visits for a rea- 
son: each of you has been unfailingly gracious and considerate. 

I know that we gather here on a day of sorrow for all of you, for 
this body, and for our Nation with the passing of Senator Byrd. I 
did not know him personally as all of you did, but I certainly knew 
of his great love for this institution, his faithful service to the peo- 
ple of his State, and his abiding reverence for our Constitution, a 
copy of which he carried with him every day, a moving reminder 
to each of us who serves in government of the ideals we must seek 
to fulfill. All of you and all of Senator Byrd’s family and friends are 
in my thoughts and prayers at this time. 

I would like to begin by thanking my family, friends and stu- 
dents who are here with me today. I thank them for all the sup- 
ports they’ve given me during this process and throughout my life; 
it’s really wonderful to have so many of them behind me. 

I said, when the President nominated me, that the two people 
missing were my parents, and I feel that deeply again today. My 
father was as generous and public-spirited a person as I’ve ever 
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known, and my mother set the standard for determination, cour- 
age, and commitment to learning. 

My parents lived the American dream. They grew up in immi- 
grant communities. My mother didn’t speak a word of English until 
she went to school, but she became a legendary teacher, and my 
father a valued lawyer. They taught me and my two brothers, both 
high school teachers, that this is the greatest of all countries be- 
cause of the freedoms and opportunities it offers its people. I know 
that they would have felt that today and I pray that they would 
have been proud of what they did in raising me and my brothers. 

To be nominated to the Supreme Court is the honor of a lifetime. 
I’m only sorry that, if confirmed, I won’t have the privilege of serv- 
ing there with Justice John Paul Stevens. His integrity, humility, 
and independence, his deep devotion to the court and his profound 
commitment to the rule of law, all these qualities are models for 
everyone who wears, or hopes to wear, a judge’s robe. 

If given this honor, I hope I will approach each case with his 
trademark care and consideration. That means listening to each 
party with a mind as open as his to learning and persuasion, and 
striving as conscientiously as he has to render impartial justice. 

I owe a debt of gratitude to two other living justices. Sandra Day 
O’Connor and Ruth Bader Ginsburg paved the way for me and so 
many other women in my generation. Their pioneering lives have 
created boundless possibilities for women in the law. I thank them 
for their inspiration, and also for the personal kindnesses they 
have shown me. 

My heart goes out to Justice Ginsburg and her family today. Ev- 
eryone who ever met Marty Ginsburg was enriched by his incred- 
ible warmth and humor and generosity, and I’m deeply saddened 
by his passing. 

Mr. Chairman, the law school I had the good fortune to lead has 
a kind of motto spoken each year at graduation. We tell the new 
graduates that they are “ready to enter a profession devoted to 
those wise restraints that make us free.” That phrase has always 
captured, for me, the way law and the rule of law matters. What 
the rule of law does is nothing less than to secure for each of us 
what our Constitution calls the “blessings of liberty,” those rights 
and freedoms, that promise of equality that have defined this Na- 
tion since its founding. What the Supreme Court does is to safe- 
guard the rule of law through a commitment to even-handedness, 
principle, and restraint. 

My first real exposure to the court came almost a quarter cen- 
tury ago when I began my clerkship with Justice Thurgood Mar- 
shall. Justice Marshall revered the court, and for simple reason: in 
his life, in his great struggle for racial justice, the Supreme Court 
stood as the part of government that was most open to every Amer- 
ican and that most often fulfilled our Constitution’s promise of 
treating all persons with equal respect, equal care, and equal at- 
tention. 

The idea is engraved on the very face of the Supreme Court 
building: “Equal Justice Under Law.” It means that everyone who 
comes before the court, regardless of wealth, or power, or station, 
receives the same process and the same protections. What this 
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commands of judges is evenhandedness and impartiality. What it 
promises is nothing less than a fair shake for every American. 

I’ve seen that promise up close during my tenure as Solicitor 
General. In that job, I serve as our government’s chief lawyer be- 
fore the Supreme Court, arguing cases on issues ranging from cam- 
paign finance, to criminal law, to national security. And I do mean 
argue. In no other place I know is the strength of a person’s posi- 
tion so tested, and the quality of a person’s analysis so deeply 
probed. No matter who the lawyer or who the client, the court re- 
lentlessly hones in on the merits of every claim and its support in 
law and precedent. 

And because this is so, I always come away from my arguments 
at the court with a renewed appreciation of the commitment of 
each justice to reason and principle, a commitment that defines 
what it means to live in a Nation under law. 

For these reasons, the Supreme Court is a wondrous institution. 
But the time I spent in the other branches of government remind 
me that it must also be a modest one, properly deferential to the 
decisions of the American people and their elected representatives. 
What I most took away from those experiences was simple admira- 
tion for the democratic process. That process is often messy and 
frustrating, but the people of this country have great wisdom and 
their representatives work hard to protect their interests. 

The Supreme Court, of course, has the responsibility of ensuring 
that our government never oversteps its proper bounds or violates 
the rights of individuals, but the court must also recognize the lim- 
its on itself and respect the choices made by the American people. 

I am grateful beyond measure for the time I spent in public serv- 
ice, but the joy of my life has been to teach thousands of students 
about the law and to have had the sense to realize that they had 
much to teach me. I’ve led a school whose faculty and students ex- 
amine and discuss and debate every aspect of our law and legal 
system, and what I’ve learned most is that no one has a monopoly 
on truth or wisdom. 

I’ve learned that we make progress by listening to each other 
across every apparent political or ideological divide. I’ve learned 
that we come closest to getting things right when we approach 
every person and every issue with an open mind. I’ve learned the 
value of a habit Justice Stevens wrote about more than 50 years 
ago, of understanding before disagreeing. 

I will make no pledges this week other than this one: that if con- 
firmed, I will remember and abide by all these lessons. I will listen 
hard to every party before the court and to each of my colleagues. 
I will work hard and I will do my best to consider every case im- 
partially, modestly, with commitment to principle and in accord- 
ance with law. That is what I owe to the legacy I share with so 
many Americans. 

My grandparents came to this country in search of a freer and 
better life for themselves and their families. They wanted to escape 
bigotry and oppression, to worship as they pleased, and work as 
hard as they were able. They found in this country, and they 
passed on to their children and their children’s children, the bless- 
ings of liberty. 
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Those blessings are rooted in this country’s Constitution and its 
historic commitment to the rule of law. I know that to sit on our 
Nation’s highest court is to be a trustee of that inheritance, and if 
I have the honor to be confirmed, I will do all I can to help pre- 
serve it for future generations. 

Thank you, Mr. Chairman. Thank you, members of the Com- 
mittee. 

Chairman Leahy. Well, thank you. Solicitor General Kagan. I 
thank all the members of both sides of the aisle who have stayed 
and have been so attentive. 

We will come back here at 9 a.m. tomorrow. We stand in recess. 

[Whereupon, at 4:05 p.m. the Committee was recessed.] 
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THE NOMINATION OF ELENA KAGAN TO BE 
AN ASSOCIATE JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES 


TUESDAY, JUNE 29, 2010 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 9 a.m., in room SH- 
216, Hart Senate Office Building, Hon. Patrick J. Leahy, Chairman 
of the Committee, presiding. 

Present: Senators Leahy, Kohl, Feinstein, Feingold, Specter, 
Schumer, Durbin, Cardin, Whitehouse, Klobuchar, Kaufman, 
Franken, Sessions, Hatch, Grassley, Kyi, Graham, Cornyn, and 
Coburn. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 

SENATOR FROM THE STATE OF VERMONT 

Chairman Leahy. Good morning everyone. Today Justice John 
Paul Stevens’ resignation from the Supreme Court takes effect. I 
appreciated your recognition of his service to the country in your 
opening statement Solicitor General Kagan. 

He was the first person, the first Supreme Court nomination I 
was able to vote on as a very young and very junior member of the 
U.S. Senate. But you spoke eloquently about the rule of law, secur- 
ing the blessings of liberty, about the Constitution, and about your 
respect for all three branches of our democratic Government. And 
I appreciate your pledge to consider every case impartially, mod- 
estly, with commitment to principle, and in accordance with law. 

So this morning we begin our questioning. Senator Sessions and 
I talked about this. Each Senator, Republicans and Democrats, will 
have a 30-minute round, and we will alternate back and forth. So 
I will begin the first round. 

Solicitor General Kagan — and you can start the clock. Solicitor 
General Kagan, you spoke yesterday about your parents, children 
of immigrants, the first in their families to attend college. I was 
struck when you said that your mother did not learn English until 
she was ready to go to school, and I can — that was the same with 
my mother and my wife. 

Before we get to questions about the important role that the Su- 
preme Court plays in American lives, do you want to share with 
us some additional thoughts about the values your parents taught 
you that put you on the path to teaching and law and public serv- 
ice? Because that may give us a better idea of who you are. 

( 59 ) 
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Ms. Kagan. Gosh, Chairman Leahy, thank you for giving me 
that opportunity. That is a wonderful opportunity. 

My parents, of course, were — they were loving, wonderful par- 
ents, hut they were also people who worked hard for their commu- 
nities, and I think that is what I most took away from them, is the 
value of serving the communities that you live in and serving other 
people. And I guess I got a little bit from each side. My father, I 
said, was a lawyer. He was a lawyer for ordinary people. He was 
the kind of lawyer who, if you needed a will drawn up, he would 
draw up your will, and if you had problems on your taxes, he would 
help you with that. And then one of the things that he did quite 
a lot of was he helped tenants in New York City. The neighborhood 
we lived in was in the process of some change as I was growing 
up, and many people were sort of being forced out of their homes. 
And he made it really part of his legal work to ensure that either 
they could stay in their homes, or at least if they did need to move 
to another neighborhood, they could take something with them to 
establish a good life there. 

And he was also a person who spent an enormous amount of 
time thinking about that neighborhood. He was involved in lots of 
community boards and citizen groups of various kinds, thinking 
about environmental projects and land use projects. He really 
treated that neighborhood of New York City as just — ^you know, he 
just so much cared about the welfare of it and poured his heart and 
soul into trying to improve it. 

And I think what I learned from him was just the value of public 
service, was just the value of doing what you can in your neighbor- 
hood or in your Nation or wherever you can find that opportunity 
to help other people and to serve the Nation. So that is what I most 
took away from my father. 

My mother was — I said yesterday she was a kind of legendary 
teacher. She died only a couple of years ago, and my brothers and 
I, we expected a small funeral. We expected not very many people 
to attend. I do not have a large family. And instead, just tons and 
tons of people showed up, and we could not figure out who they all 
were. And it turned out that these people, who were then middle- 
aged, you know, 30-year-olds, 40-year-olds, whatever, they had had 
my mother as a sixth grade teacher decades ago, and they were 
people who just wanted to come and pay their respects because — 
they kept on coming up to me and my brothers and saying, “At the 
age of 12 , your mother taught me that I could do anything.” And 
she was really demanding. She was a really tough teacher. You 
know, it was not — you did not slide by in Mrs. Kagan’s class. But 
she got the most out of people, and she changed people’s lives be- 
cause of that. 

And if I look at my own career in this kind of strange way, not 
planned but in the sort of strange way, I think, you know, part of 
my life is my father and part of my life is my mother, that part 
of my life has been in public service. I have been really blessed 
with the opportunities I have had to work in Government and to 
serve this Nation. And then part of my life is teaching, which I 
take enormous pleasure and joy from. I am looking over your right 
shoulder — your left shoulder, right on my side, and there is a stu- 
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dent of mine right there. And mayhe there are some other students 
that are around the room. And it is a kind of great thing. 

Chairman Leahy. We are doing our hest to make Jeremy blush. 

[Laughter.] 

Chairman Leahy. But, you know, these things that I — I mean, 
each one of us, I think, can speak about what our parents, what 
they brought to us, and it seems to me they gave you some pretty 
strong values. So that speaks about who you are as a person, and 
now we go to some of your legal abilities, and some have criticized 
your background or your legal arguments. They have even gone to 
what did you write on college papers. 

The Chairman of the Republican National Committee criticized 
you last month for agreeing with Justice Thurgood Marshall’s ob- 
servation that our Constitution, as originally drafted, was imper- 
fect. The criticism surprised me because everything you read about 
the Founders, they knew that they would lay down something that 
would not cover every foreseeable thing. I mean, how could they 
possibly foresee what the country is today? They wrote in broad 
terms. They could not foresee every challenge. 

So what is your response to this criticism of you that was made 
because you agreed with Justice Marshall? How would you describe 
the way the Constitution has been amended since it was originally 
drafted? 

Ms. Kagan. Well, Chairman Leahy, the Framers were incredibly 
wise men, and if we always remember that, we will do pretty well, 
because part of their wisdom was that they wrote a Constitution 
for the ages. And this was very much in their mind. This was part 
of their consciousness. You know, even that phrase that I quoted 
yesterday from the Preamble of the Constitution, I said the Con- 
stitution was “to secure blessings of liberty.” I did not quote the 
next part of that phrase. It said “blessings of liberty for themselves 
and their posterity.” So they were looking toward the future. They 
were looking generations and generations and generations ahead 
and knowing that they were writing a Constitution for all that pe- 
riod of time, and that circumstances and that the world would 
change, just as it had changed in their own lives very dramatically. 
So they knew all about change. 

And they wrote a Constitution, I think, that has all kinds of pro- 
visions in it, so there are some that are very specific provisions. It 
just says what you are supposed to do and how things are supposed 
to work. So it says to be a Senator, you have to be 30 years old, 
and that just means you have to be 30 years old. And it does not 
matter if people mature earlier, and it does not matter if people’s 
life spans change. You just have to be 30 years old because that 
is what they wrote and that is what they meant and that is what 
we should do. 

But there are a range of other kinds of provisions in the Con- 
stitution of a much more general kind, and those provisions were 
meant to be interpreted over time, to be applied to new situations 
and new factual contexts. So the Fourth Amendment is a great ex- 
ample of this. It says, “There shall be no unreasonable searches 
and seizures.” Well, what is unreasonable? That is a question. 

The Framers could have given like a whole primer on police prac- 
tices, you know, which searches were reasonable and which 
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searches were not reasonable and lots of different rules for saying 
that. But they did not do that. And I think that they did not do 
that because of this incredible wisdom that they had that they 
knew that the world was going to change and that — you know, they 
did not live with bomb-sniffing dogs and with heat-detecting de- 
vices. 

Chairman Leahy. And computers and 

Ms. Kagan. And companies and all these questions that judges, 
courts, everybody is struggling with — police — in the Fourth Amend- 
ment context. 

And I think that they laid down — sometimes they laid down very 
specific rules. Sometimes they laid down broad principles. Either 
way we apply what they say, what they meant to do. So in that 
sense, we are all originalists. 

Chairman Leahy. And we also have made changes, and the Bill 
of Rights, my own State of Vermont did not join the Union until 
they saw that the Bill of Rights was going to be ratified. We did 
the 19th Amendment, the expansion of votes for women; the 26th 
Amendment allowing 18-year-olds to vote. We have seen some 
major changes over the years. 

Yesterday I talked about how the Supreme Court interprets 
Plessy V. Ferguson. It was overruled by Brown v. Board of Edu- 
cation, the same Constitution. But people realized how changes are 
in society. I cannot imagine anybody saying we should go back to 
Plessy V. Ferguson because that was decided first. 

I do recall you being a special counsel with Senator Biden on this 
Committee during a Supreme Court confirmation hearing. I was 
here. I was a little bit further down the row at the time. But you 
wrote a law review article and book review after in which you ar- 
gued that these proceedings should be occasions to engage in a 
meaningful discussion of legal issues. 

Now, you set the standard. You probably reread those words 

Ms. Kagan. Many times. 

[Laughter.] 

Chairman Leahy. I will bet. I will bet. As have it, and I guar- 
antee you, as have every single member of this Committee. 

Ms. Kagan. And you know what? They have been read to me 
many times, too. 

[Laughter.] 

Chairman Leahy. And probably will again. 

How are you going to live up to that standard? 

Ms. Kagan. Senator Leahy, before I answer that question, may 
I say a little bit more about what you started with about constitu- 
tional changes? 

Chairman Leahy. Sure. 

Ms. Kagan. Just to show my commitment to being open. All 
right? 

Chairman Leahy. Go ahead. 

Ms. Kagan. But you said something which just sort of triggered 
a thought in me, and I just wanted to — as you said, there are all 
these many changes that have happened to the Constitution, and 
I think it is important to realize that those changes do come in sort 
of two varieties. One is the formal amendment process, and I think 
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it was Senator Cornyn yesterday who talked about the formal 
amendment process, and that is tremendously important. 

So, you know, when Thurgood Marshall said that this was a de- 
fective Constitution, you know, he was talking about the fact that 
this was a Constitution that counted slaves as three-fifths of a 
human being, that did not do anything about that original sin of 
our country. And the 14th amendment changed that. The 14th 
Amendment was an enormous break after the Civil War, and it cre- 
ated a different Constitution for America. So partly the changes 
come in that way. 

But partly they come outside the formal amendment process as 
well, and what you said about Plessy and Brown is absolutely right, 
that if you look at the specific intent of the drafters of the 14th 
Amendment, they thought that the 14th Amendment was perfectly 
consistent with segregated schools. I mean, you just have to — you 
cannot really argue otherwise as a historical matter. But in Brown, 
the Court said otherwise, and, you know, step by step by step, deci- 
sion by decision, in large part because of what Justice Marshall 
did, you know, we got to a place where the Court said it is incon- 
sistent with the principle of equal protection of the laws that the 
drafters of the 14th Amendment laid down. It is inconsistent with 
that principle to have segregated schools. So that is a way in which 
change can happen as well. 

Now, to go to your real question — and I apologize for that digres- 
sion. I have looked at that book review many times and been point- 
ed to it, and here is what I think: I still think that the basic points 
of that book review were right, and the basic points were that the 
Senate has a very significant role to play in picking Supreme Court 
Justices, that is important who serves on the Supreme Court, that 
everybody should treat it as important, and that the Senate 
should — has a constitutional responsibility and should take that 
constitutional responsibility seriously, and also that it should have 
the information it needs to take that responsibility seriously, and 
part of that is getting some sense, some feel of how a nominee ap- 
proaches legal issues, the way they think about the law, and I 
guess that is my excuse for giving you a little bit more even than 
you wanted about constitutional change. But I would say that there 
are limits on that. 

Now, some of the limits I talked about in that article itself. I 
mean, that article makes very clear that it would be inappropriate 
for a nominee to talk about how she will rule on pending cases or 
on cases beyond that that might come before the Court in the fu- 
ture. So the article was very clear about that line. 

Now, when I came before this Committee in my SG hearing. Sen- 
ator Hatch and I had some conversation because Senator Hatch 
said to me — and I am sorry he is not here. He said to me he 
thought that I had the balance a little bit off. He said, you know, 
in addition — he basically said it is not just that people can ask you 
about cases that come before the Court; they can ask you a range 
of questions that are a little bit more veiled than that, but they are 
really getting at the same thing. And if it is not right to say how 
you would rule on a case that is going to come before the Court, 
or that might, then it is also not right to ask those kinds of ques- 
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tions, which essentially ask you the same thing without doing so 
in so many words. 

And I went back and forth a little bit with Senator Hatch, both 
in these hearings and on paper, and I basically said to Senator 
Hatch that he was right, that I thought that I did have the balance 
a little bit off and that I skewed it too much toward saying that 
answering is appropriate even when it would, you know, provide 
some kind of hints. And I think that that was wrong. I think that 
in particular it would not be appropriate for me to talk about what 
I think about past cases, you know, to grade cases, because those 
cases themselves might again come before the Court. 

Chairman Leahy. Well, actually that would go into another area. 
You have been Solicitor General. You have argued a number of 
cases before the Supreme Court. The last person nominated di- 
rectly to the Supreme Court not from a judgeship but from the ad- 
ministration was when Justice Rehnquist was working for the 
Nixon administration and went directly to the Supreme Court. And 
then, I was not in the Senate at that time, but I was there when 
he was being nominated for Chief Justice, and I asked him about 
his refusal to recuse himself from a case called Laird v. Tatum. 
The Laird case involved the Nixon administration’s surveillance of 
Americans. 

As the Justice Department’s legal expert when he was working 
with the Justice Department for the Nixon administration, he testi- 
fied before Congress about that case, but then after his confirma- 
tion, he was part of a five-Justice majority in the very case in 
which he had testified, and he voted to dismiss the complaint alleg- 
ing unlawful surveillance of lawful citizens’ political activity. 

Now, I realize Supreme Court Justices have to make up their 
own mind. I went back and forth with Justice Scalia about some 
things about his relationship with a former Vice President and 
then ruling on cases involving him. I regularly ask questions of 
nominees, not just to the Supreme Court but for other courts, about 
potential recusals. Now, Senator Sessions and I sent you a ques- 
tionnaire, and in that we had the question of recusal, and you an- 
swered it. It appears to me you take this very seriously. 

Tell me about what principles are you going to use to make 
recusal decisions, if you can do it just briefly, but then tell us some 
of the cases where you anticipate you are going to have to recuse. 

Ms. Kagan. Senator Leahy, I think certainly as I said in that 
questionnaire answer that I would recuse myself from any case in 
which I have been counsel of record at any stage of the pro- 
ceedings, in which I have signed any kind of brief. And I think that 
there are probably about ten cases — I have not counted them up 
particularly, but I think that there are probably about ten cases 
that are on the docket next year in which that is true, in which 
I have been counsel of record on a petition for certiorari or some 
other kind of pleading. So that is a fiat rule. 

In addition to that, I said to you on the questionnaire that I 
would recuse myself in any case in which I have played any kind 
of substantial role in the process. I think that that would include — 
I am going to be a little bit hesitant about this because one of the 
things I would want to do is talk to my colleagues up there and 
make sure that this is what they think is appropriate, too. But I 
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think that that would include any case in which I have officially 
formally approved something. So one of the things that the Solic- 
itor General does is approve appeals or approve amicus briefs to be 
filed in lower courts or approve interventions. 

Chairman Leahy. I wish you would look seriously at that. I was 
really shocked by former Chief Justice Rehnquist’s position on the 
Laird case. I thought that was almost an open-and-shut question 
for recusal. The reason I mention it, the Supreme Court also has 
to have the respect of the American people, and certainly people 
can expect the Supreme Court to rule on some cases where they 
may or may not agree with them. But so long as you have respect 
for the Court, then they will understand that. If they see Justices 
involved in cases in which they had a financial interest, which 
seems pretty clear-cut, or other direct interests and then they rule 
on them, you can imagine this erodes the credibility of the Court. 
And I am very concerned about that no matter whether it is a Re- 
publican President’s nominee or a Democratic President’s nominee. 

Two years ago, in District of Columbia v. Heller, the Supreme 
Court held the Second Amendment guarantees to Americans the 
individual right to keep and bear arms. I am a gun owner, as are 
many people in Vermont, and I agreed with the Heller decision. 
And just yesterday in McDonald v. the City of Chicago, the Court 
decided the Second Amendment right established in Heller is a fun- 
damental right that applies to the States as well as the Federal 
Government. 

Now, that is not going to have any effect one way or the other 
in Vermont because we do not have gun laws in Vermont except 
during hunting season. We try to give the deer a fighting chance. 
But, otherwise, there are no rules. 

Is there any doubt after the Court’s decision in Heller and 
McDonald that the Second Amendment to the Constitution secures 
a fundamental right for an individual to own a firearm, use it for 
self-defense in their home? 

Ms. Kagan. There is no doubt. Senator Leahy. That is binding 
precedent entitled to all the respect of binding precedent in any 
case. So that is settled law. 

Chairman Leahy. As Solicitor General, did you have a role in the 
President’s domestic or foreign policy agenda? 

Ms. Kagan. The Solicitor General does not typically take part in 
policy issues, and certainly — the only policy issues I think that I 
might have taken part in — and these are policy issues that would 
only overlap with litigation issues or some national security issues. 
But, otherwise, you know, the Solicitor General really is a legal of- 
ficer. 

Chairman Leahy. And if you were, though, involved in the do- 
mestic or foreign policy agenda, would that not be something that 
you would want to consider and issue a recusal? I mean, you men- 
tioned national security issues, for example. 

Ms. Kagan. Right. I think that anything that I substantially par- 
ticipated in as a Government official that is coming before the 
Court, I should take very seriously, as you say, the appropriateness 
of recusal. 

Chairman Leahy. Now, I know that when Chief Justice Roberts 
and Justice Alito were before this Committee for their nomination 
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hearings — they had worked for Republican Presidents — they as- 
sured Senators that as lawyers for a Presidential administration 
they were representing the views of the President. All my friends 
on this side of the aisle thought that was fine, and the reason I 
mention that is I was concerned that some were saying almost a 
different standard, because back a number of years ago you worked 
for the Clinton administration. 

Would you agree with Chief Justice Roberts and Justice Alito 
that as a lawyer working for a Presidential administration the poli- 
cies you worked to advance were the views and policies of the 
President for whom you worked? 

Ms. Kagan. Absolutely, Senator Leahy. I worked for President 
Bill Clinton, and we tried to implement Ms policy views and objec- 
tives. 

Chairman Leahy. Now, let me ask you this: We have heard talk 
about Harvard Law School and military recruiting when you were 
dean, and by enforcing the longstanding non-discrimination policy, 
you had provided military recruiters with access to students coordi- 
nated by the Harvard Law Veterans Association had been success- 
fully used for years under your predecessor. Dean Clark, with the 
approval of military recruiters and the Department of Defense. 

Did you ever bar recruiters for the U.S. military from access to 
students at Harvard Law School while you were dean? 

Ms. Kagan. Senator Leahy, military recruiters had access to 
Harvard students every single day I was dean. 

Chairman Leahy. Well, let me ask you this: When you were 
there, did the number of students recruited go down at all while 
you were dean? 

Ms. Kagan. I do not believe it did. Senator Leahy, so I am con- 
fident that the military had access to our students and our stu- 
dents had access to the military throughout my entire deanship, 
and that is incredibly important because the military should have 
the best and brightest people it can possibly have in its forces. And 
I think, you know, I said on many, many occasions that this was 
a great thing for our students to think about doing in their lives, 
that this is the most important and honorable way any person can 
serve his or her country. 

Chairman Leahy. It has always been my experience also that if 
somebody wants to join the military, they usually are pretty moti- 
vated to join the military. My youngest son joined the Marine 
Corps out of high school. There were not recruiters on the high 
school campus, but he was able to find where the recruiter was in 
downtown Burlington and walked over there and signed up. My 
wife and I were very proud of him for doing that. But here there 
has been this implication given — that is why I want you to clear 
this up — that somehow military recruiters could not recruit Har- 
vard students. That was not the case. Is that correct? 

Ms. Kagan. That was not the case. Senator Leahy. The only 
question that ever came up, as you stated earlier, this was a bal- 
ance for the law school because, on the one hand, we wanted to 
make absolutely sure that our students had access to the military 
at all times, but we did have a very longstanding — going back to 
the 1970s — anti-discrimination policy which said that no employer 
could use the Office of Career Services if that employer would not 
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sign a non-discrimination pledge that applied to many categories — 
race and gender and sexual orientation and actually veteran status 
as well. And the military could not sign that pledge. 

Chairman Leahy. Because of “Don’t ask, don’t tell” ? 

Ms. Kagan. Because of the “Don’t ask, don’t tell” policy. 

Chairman Leahy. Which the Chairman of the Joint Chiefs of 
Staff now says should he repealed. 

I read a speech you gave to graduates of West Point 3 years ago. 
You said that military service is the noblest of all professions, and 
those cadets serve their country in this most important of all ways. 
That does not sound very anti-military to me. Tell me why you said 
that, what you did at West Point. 

Ms. Kagan. Well, I said it because I believe it. I was so honored 
to be invited to West Point. They have a mandatory part of their 
curriculum that all students take a constitutional law course, and 
they invite a person each year to talk to the students about any 
legal subject. And it was really the greatest honor I think I have 
ever gotten to be asked to be that person. And I went up and I 
talked to the West Point students and faculty about something that 
I talked about yesterday, really, which was about the rule of law 
and about how it applied in the military context. And I was — I love 
that institution, the faculty and the students there. It was an in- 
credible experience for me. 

But, you know, in addition, I mean, I tried in every way I could 
to make clear to the veterans of the military at Harvard Law 
School and people who were going to go into the military how much 
I respected their service, how much I thought that they were doing 
the greatest thing that anybody could do for their country. 

Chairman Leahy. Well, I tend to agree. I know we felt that way, 
my wife and I felt that way about our son. We worried about him 
in the Marine Corps, but we were so proud of what he was doing. 

In fact, speaking of Marines, I read a May 21 Washington Post 
op-ed from Robert Merrill. He is a captain in the U.S. Marine 
Corps. He is a 2008 Harvard Law graduate. He is serving as a 
legal adviser to a Marine infantry battalion in southern Afghani- 
stan, and I have been to that part of Afghanistan with our troops. 
It is not an easy place to be. He writes, “If Elena Kagan is anti- 
military, she certainly didn’t show it. She treated the veterans at 
Harvard like VIPs. She was a fervent advocate of our veterans as- 
sociation.” 

He also writes, “I received perhaps the most thoughtful thanks 
of all just before graduating from Harvard Law School. The sup- 
posedly anti-military Elena Kagan sent me a handwritten note 
thanking me for my military service and wishing me luck in my 
new life as a Judge Advocate.” 

I want to thank you for doing that, too, and I will put in the 
record Captain Merrill’s op-ed. 

[The op-ed appears as a submission for the record.] 

Ms. Kagan. Senator Leahy, this has been a sort of long process, 
this process, and sometimes an arduous one. I have only cried once 
during this process, and I cried when I woke up one morning and 
I read that op-end from Captain Merrill, that it meant just an 
enormous amount to me. He is a magnificent man doing great 
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things for our country, and his praise meant more to me than any- 
body’s. 

Chairman Leahy. Well, I have not met him, but I was very 
touched by it. 

Senator Sessions. 

Senator Sessions. Thank you, Mr. Chairman, and I value our re- 
lationship, and we have disagreed over documents and a few 
things. But I believe you tried to handle this Committee in a fair 
way, and nobody has had more experience at it, and fundamentally 
I hope that we have. Dean Kagan, a good hearing. I hope that you 
can feel free to tell us precisely how you think so we can evaluate 
what you might be like on the bench. We can have brilliant and 
wonderful people, but if their approach to judging is such that I 
think allows them not to be faithful to the law, to not be able to 
honor that oath, which is to serve under the Constitution and laws 
of the United States, then we have got a problem. And I do not 
think that is judging. I think that becomes politics or law or some- 
thing else. And so I would say that to you. I look forward to all 
of our members asking a number of questions to probe how you will 
approach your judgeship. 

Let me ask you this 

Chairman Leahy. Incidentally, thank you for those kind words. 

Senator Sessions. Thank you, Mr. Chairman, and I meant that. 

One thing before I get started, I would like to ask about your dis- 
cussion of constitutional change earlier. You indicated that there is 
an amendment process in the Constitution. There are two ways to 
do so in the Constitution. Is there any other way than those two 
ways that the Constitution approved to change the Constitution? 

Ms. Kagan. Well, Senator Sessions, the Constitution is an endur- 
ing document. The Constitution is the Constitution. And the Con- 
stitution does not change except by the amendment process. But as 
I suggested to Chairman Leahy, the Constitution does over time, 
where courts are asked to think about how it applies to new sets 
of circumstances, to new problems, the things that the Framers 
never dreamed of And in applying the Constitution case by case 
by case to new circumstances, to changes in the world, the constitu- 
tional law that we live under does develop over time. 

Senator Sessions. Well, developing is one thing, and many of the 
provisions, as you noted, they are not specific, but they are pretty 
clear, I think, but not always specific. But you are not empowered 
to alter that document and change its meaning. You are empow- 
ered to apply its meaning faithfully in new circumstances. Wouldn’t 
you agree? 

Ms. Kagan. I do agree with that. Senator Sessions. That is the 
point I was trying to make, however inartfully, that you take the 
Fourth Amendment and you say there is unreasonable searches 
and seizures, and that provision stays the same unless it is amend- 
ed. That is the provision. And then the question is: What counts 
as an unreasonable search and seizure? And new cases come before 
the Court, and the Court tries to think about, to the extent that 
one can glean any meaning from the text itself, from the original 
intent, from the precedents, from the history, from the principles 
embedded in the precedent, and the Court sort of step by step by 
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step, one case at a time, figures out what the Fourth — how the 
Fourth Amendment applies. 

Senator Sessions. Well, I do helieve that there are some out 
there who think the Court really has an opportunity to update the 
Constitution and make it say what they would like it to say. I 
know we have seen a bit of a revival in the idea of the progressive 
legal movement that people in the early 20th century advocated 
views for changing America. They felt the Constitution often 
blocked them from doing that, and they were very aggressive in 
seeking ways to subvert or get around that Constitution. 

Your former colleague at the University of Chicago, Richard Ep- 
stein, said, “Any constitutional doctrine that stood in the way of 
the comprehensive social or economic reforms” — he is referring to 
the progressives — ’’had to be rejected or circumvented.” And he 
noted that, “The progressive influence continues to exert itself’ — 
he is talking about today — ’’long past the New Deal in modern Su- 
preme Court decisions that address questions of federalism, eco- 
nomic liberties, and takings for public use.” 

I believe that is a dangerous philosophy. I believe that is a phi- 
losophy not justified by any judge on the Court. And I am worried 
about the trends. I think the American people are. 

Greg Craig, the former Chief Counsel to President Obama, who 
has known you for some time, I understand, said of you, “She is 
largely a progressive in the mold of Obama himself.” 

Do you agree with that? 

Ms. Kagan. Well, Senator Sessions, I am not quite sure how I 
would characterize my politics. But one thing I do know is that my 
politics would be, must be, have to be completely separate from my 
judging. And I agree with you to the extent that you are saying, 
look, judging is about considering a case that comes before you, the 
parties that come before you, listening to the arguments they 
make, reading the briefs they file, and then considering how the 
law applies to their case — how the law applies to their case, not 
how your own personal views, not how your own political views 
might suggest, you know, anything about the case, but what the 
law says, whether it is the Constitution or whether it is a statute. 

Now, sometimes that is a hard question, what the law says, and 
sometimes judges can disagree about that question. But the ques- 
tion is always what the law says. And if it is a constitutional ques- 
tion, it is what the text of the Constitution says, it is what the his- 
tory says, the structure, precedent, but what the law says, not 
what a judge’s personal views 

Senator Sessions. Well, I agree, but the point I was just wanting 
to raise with you is that this idea, this concept of legal progres- 
sivism is afoot. I notice E.J. Dionne in yesterday’s Washington Post 
had an article, started off the second paragraph saying, “Demo- 
cratic Senators are planning to put the right of citizens to chal- 
lenge corporate power at the center of their critique of an activist 
conservative judging, offering a case that has not been fully aired 
since the great Progressive Era Justice Louis Brandeis.” And I 
think we do have this national discussion going on about a revival 
of progressivism. 

Let me ask you about this: Vice President Biden’s Chief of Staff 
Ron Klain, who served as Chief Counsel of this Committee, a 
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skilled lawyer, was Chief of Staff to Vice President Gore, also, I be- 
lieve, who has known you for a number of years, said this about 
you: “Elena Kagan is clearly a legal progressive. I think Elena is 
someone who comes from the progressive side of the spectrum. She 
clerked for Judge Mikva, clerked for Justice Marshall, worked in 
the Clinton administration, in the Obama administration. I do not 
think there is any mystery to the fact that she is. As I said, more 
progressive role than not.” 

Do you agree with that? 

Ms. Kagan. Senator Sessions, it is absolutely the case that I 
have served in two democratic administrations, and I think 

Senator Sessions. No, but I am asking, do you agree with the 
characterization that you are a legal progressive? 

Ms. Kagan. Senator Sessions, I honestly do not know what that 
label means. I have worked in two Democratic administrations. 
Senator Graham suggested yesterday — and I think he is right — 
that you can tell something about me and my political views from 
that. But as I suggested to you, my political views are one thing, 
and the way 

Senator Sessions. Well, I agree with you, exactly, that you 
should not be condemned for being a political believer and taking 
part in the process and having views. But I am asking about his 
firm statement that you are a legal progressive, which means 
something. I think he knew what he was talking about. He is a 
skilled lawyer. He has been in the midst of the great debates of 
this country about law and politics, just as you have. And so I ask 
you again, do you think that is a fair characterization of your 
views? Certainly you do not think he was attempting to embarrass 
you or hurt you in that process, do you? 

Ms. Kagan. I love my good friend Ron Klain, but I guess I think 
that people should be allowed to label themselves, and that is — you 
know, I do not know what that label means, and so I guess I am 
not going to characterize it one way or the other. 

Senator Sessions. I would just say, having looked at your overall 
record, having considered those two people who know you very 
well, I would have to classify you as someone in the theme of the 
legal progressive. 

Now, one of the things that we want to test, I guess, is your will- 
ingness to follow the law even if you might not agree with it. And 
Senator Leahy has asked you about Harvard and the military. Isn’t 
it true, isn’t it a fact that Harvard had full and equal access to the 
recruiting office, the Office of Career Services, when you became 
dean? 

Ms. Kagan. Senator Sessions, the military had full access to our 
students at all times, both before I became dean and during 
my 

Senator Sessions. That is not the question. I know that 

Chairman Leahy. Let her answer the question. 

Senator Sessions. All right. But, you know, it — go ahead. 

Ms. Kagan. So the history of this is Harvard did have this anti- 
discrimination principle, and for many, many years, my prede- 
cessor, who was Bob Clark, had set up a system to ensure military 
access, but also to allow Harvard to comply with its anti-discrimi- 
nation policy, which prohibited the Office of Career Services from 
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providing assistance to employers that could not sign the anti-dis- 
crimination pledge. And the accommodation that Bob worked out 
was that the veterans organization would instead sponsor the mili- 
tary recruiters. So the only thing that was at issue was essentially 
the sponsoring organization, whether it was the Office of Career 
Services or instead the student veterans organization. 

Senator Sessions. Please let me follow up on that. But on Au- 
gust 26th of 2002, Dean Clark, your immediate predecessor, acqui- 
esced when Harvard’s financing had been threatened by the Fed- 
eral Government for failure to comply with the law, which requires 
not just access but equal access to the offices on campus. He re- 
plied in this fashion to the Government: “This year and in future 
years, the law school will welcome the military to recruit through 
the Office of Career Services.” So that was the rule when you took 
office, was it not? 

Ms. Kagan. It was the rule when I took office, and it remained 
the rule after I took office. For many years, DOD, the Department 
of Defense, had been very 

Senator Sessions. Well, not for many years — how many — well, 
go ahead. 

Ms. Kagan. For a number of years, for a great number of years, 
the Department of Defense had been very accepting, had approved 
the accommodation that we had worked out. 

You are quite right that in 2002 DOD came to the law school and 
said, “Although this accommodation has been acceptable to us so 
far, it is not acceptable any longer, and instead we want the official 
Office of Career Services assistance.” 

Senator Sessions. But before — and Harvard acquiesced and 
agreed to do so. 

Ms. Kagan. And Dean Clark agreed to do so, and that contin- 
ued — 

Senator Sessions. On a direct threat of cutting off of funds, and 
otherwise he indicated in his statement he would not have done so. 

Now, when you became dean, you personally opposed the “Don’t 
ask, don’t tell” policy and felt strongly about it, did you not? 

Ms. Kagan. I do oppose the “Don’t ask, don’t tell” policy. 

Senator Sessions. And you did then. 

Ms. Kagan. And I did then. 

Senator Sessions. And in 2003, not long after you became Presi- 
dent, you said, “I abhor the military’s discrimination recruitment 
policy. I consider it a profound wrong, a moral injustice of the first 
order.” And you said that within 6 months or so of becoming dean, 
and that was an e-mail you sent to the entire law school. 

Ms. Kagan. Senator Sessions, I have repeatedly said that I be- 
lieve that the “Don’t ask, don’t tell” policy is unwise and unjust. I 
believed it then and I believe it now. And we were trying to do two 
things. We were trying to make sure that military recruiters had 
full and complete access to our students, but we were also trying 
to protect our own anti-discrimination policy and to protect the stu- 
dents whom it is — whom the policy is supposed to protect, which 
in this case were our gay and lesbian students. And we tried to do 
both of those things. 

Senator Sessions. Well, you could not do both, as it became clear 
as time went on. In fact, there was a protest on campus the next 
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year, and you participated in that protest and spoke out saying, “I 
am very opposed to two Government policies that directly violate 
our policy of non-discrimination and directly impact our students. 
The first is ‘Don’t ask, don’t tell’: the second one is the Solomon 
amendment, which effectively forces educational institutions to 
make exceptions to their non-discrimination policy.” 

So you sent that out to the — you said that at that meeting. And 
in addition to that, a lawsuit was filed in a distant circuit, the 
Third Circuit, and you participated in a filing of a brief attacking 
the “Don’t ask, don’t tell” policy. Is that correct? 

Ms. Kagan. Senator Sessions, that is not quite correct. The law- 
suit itself brought a constitutional challenge to the “Don’t ask” — 
to the Solomon amendment. We did not participate in that chal- 
lenge. What the brief that I filed did do was to argue, try to argue 
that Harvard’s accommodation, which allowed — which, you know, 
welcomed the military on campus, but through our veterans organi- 
zation, we tried to argue that that accommodation was consistent 
with the Solomon amendment, and that is what we argued to the 
Third Circuit. 

Senator Sessions. Well, and they eventually — the Supreme 
Court did not agree with that. But after the Third Circuit ruled 2- 
1 questioning the constitutionality of the statute, you immediately, 
the very next day, changed the policy at Harvard and barred the 
military from the Office of Career Services, the equal access the 
Solomon amendment had required. Is that correct? 

Ms. Kagan. Senator Sessions, after the Third Circuit ruled the 
Solomon amendment unconstitutional — and the Third Circuit was 
the only appellate court to have issued a decision on that question 
and did rule the Solomon Amendment unconstitutional — I thought 
it appropriate at that point to go back to what had been the 
school’s longstanding policy, which had been to welcome the mili- 
tary onto the campus but through the auspices of the veterans or- 
ganization rather than through the auspices of our Office of Career 
Services. 

Senator Sessions. Well, the veterans were not interested in tak- 
ing on that burden, and that was not the equal access that the Sol- 
omon amendment, which I worked on to pass, required. Congress 
frankly was very frustrated at the law schools. We passed four or 
five versions of the Solomon amendment to get around every ma- 
neuver that occurred on the campuses. 

Now, isn’t it a fact that the mandate or the injunction, never 
issued by the Third Circuit, that the Third Circuit holding did not 
apply to Harvard at the time you stopped complying with the Sol- 
omon amendment? And isn’t it a fact that you were acting in viola- 
tion of Harvard’s agreement and the law when you reversed policy? 

Ms. Kagan. Senator Sessions, we were never out of compliance 
with the law. Nobody ever suggested that Harvard should be sanc- 
tioned in any way. The only question was whether Harvard should 
continue — had continued to remain eligible for Federal funding. 
And after DOD came to us and after DOD told us that it wanted 
law schools to essentially ignore the Third Circuit decision, that it 
wanted — that it was going to take that decision to the Supreme 
Court and that it wanted law schools to continue to do what they 
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had been doing, we did change back. We did precisely what DOD 
asked us to do, and DOD never withheld 

Senator Sessions. Well, you did not, Ms. Kagan. You did not do 
what the DOD asked you to do. Just answer this — put your legal 
hat on for a second. The Third Circuit opinion never stayed the en- 
forcement of the Solomon amendment at Harvard, did it? Did that 
law remain in effect? 

Ms. Kagan. Senator Sessions, the question was 

Senator Sessions. No, that is my question to you. Did the law 
remain in effect at all times at Harvard? 

Ms. Kagan. The Solomon amendment remained in effect, but we 
had always thought that we were acting in compliance with the 
Solomon amendment, and for many, many years, DOD agreed with 
us. 

After the Third Circuit, I thought it was appropriate to go back 
to our old policy, which previously DOD had thought complied with 
the Solomon Amendment. When DOD came to us and said, no, the 
Third Circuit really has not changed matters because we are going 
to take this to the Supreme Court and we want law schools really 
to ignore what the Third Circuit said, DOD and we had some dis- 
cussions, and we went back to doing it exactly the way DOD want- 
ed to. In the interim 

Senator Sessions. Well, let us get more basic about it. The mili- 
tary — you stopped complying, and that season was lost before the 
military realized — frankly, you never conveyed that to them in a 
straight-up way like I think you should have. You just started giv- 
ing them a run-around. The documents we have gotten from the 
Department of Defense say that the Air Force and the Army says 
they were blocked, they were stonewalled, they were getting the 
run-around from Harvard. By the time they realized that you had 
actually changed the policy, that recruiting season was over, and 
the law was never not in force. 

I feel like you mishandled that. I am absolutely confident you 
did. But you continued to persist with this view that somehow 
there was a loophole in the statute that Harvard did not have to 
comply with after Congress had written a statute that would be 
very hard to get around. What did the Supreme Court do with your 
brief? How did they vote on your brief attacking the effectiveness 
of the Solomon amendment to assure equal access at Harvard? 

Ms. Kagan. Senator Sessions, if I might, you had suggested that 
the military lost a recruiting season, but, in fact, the veterans orga- 
nization did a fabulous job of letting all our students know that the 
military recruiters were going to be at Harvard during that recruit- 
ing season, and military recruiting went up that year, not down. 

Now, you are exactly right that the Supreme Court did reject our 
amicus brief. Again, we filed an amicus brief not attacking the con- 
stitutionality of the Solomon amendment, but instead saying that 
essentially the Harvard policy complied with the Solomon amend- 
ment. The Supreme Court rejected it 9-0, unanimously. 

Senator Sessions. But even before that, the military said the law 
was still in effect. Harvard had no right to get around it, and they 
should comply even before the Supreme Court issued a ruling, and 
they had to contact the university’s counsel and the president, Mr. 
Larry Summers, and Mr. Summers agreed that the military should 
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have full and equal access before even the Supreme Court ruled, 
but after you had denied equal access. Isn’t that right? 

Ms. Kagan. Senator Sessions, we had gone back and done ex- 
actly what the Department of Defense had asked us to do prior to 
the time that the Supreme Court ruled. We had done it 

Senator Sessions. Wait a minute. You asked them — what they 
asked you to do after the Third Circuit ruled, you denied them ac- 
cess. They had to insist and demand that they have equal access 
because the law was still in effect. You did not agree to that. You 
had reversed that policy, and the president of the university over- 
ruled your decision. According to internal DOD documents, they 
say that President Summers agreed to reverse the policy, the dean 
remains opposed. 

Ms. Kagan. Senator Sessions, Larry Summers and I always 
worked cooperatively on this policy. I did not ever do anything that 
he did not know about, and he never did anything that I did not 
approve of With respect to the decision that you are talking about, 
this was a joint decision that Larry and I made that because DOD 
thought that what we were doing was inappropriate, we should, in 
fact, reverse what we had done. You know, that period lasted for 
a period of a few months in my 6-year deanship, and long before 
the Supreme Court issued its ruling in the FAIR v. Rumsfeld case, 
we were doing exactly what DOD asked us to do. 

Senator Sessions. So it is your testimony that the decision you 
made immediately after the Third Circuit opinion, you concluded 
was inappropriate, you and President Summers, and you reversed 
that policy later? 

Ms. Kagan. Senator Sessions, what I did after the Third Circuit 
decision was to say, look, the only appellate court to have consid- 
ered this question has struck down the statute. We have always 
thought that our policy was in compliance with the statute. The ap- 
propriate thing for me to do, really the obligation that I owed to 
my school and its longstanding policy, was to go back to our old ac- 
commodation policy which allowed the military full access, but 
through the veterans organization. When DOD came to us and said 
that it thought that that was insufficient, that it wanted to essen- 
tially ignore the Third Circuit decision, because it was taking it up 
to the Supreme Court, when they came back to us, we went 
through a discussion of a couple of months and made a decision to 
do exactly what DOD wanted. 

Senator Sessions. Well, you did what DOD wanted when they 
told the president and the counsel for the university they were 
going to lose some $300 million if Dean Kagan’s policy was not re- 
versed. Isn’t that a fact? 

Ms. Kagan. Senator Sessions, we did what DOD asked for be- 
cause we have always, you know, tried to be in compliance with the 
Solomon amendment, thought that we were. When DOD — DOD 
had long held that we were. When DOD came back to us and said, 
“No, notwithstanding the Third Circuit decision, we maintain our 
insistence that you are out of compliance with the Solomon amend- 
ment,” we said OK. 

Senator Sessions. Well, in fact, you were punishing the military. 
The protest that you had, that you spoke to on campus, was at the 
very time in the next building or one or two buildings nearby, the 
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military were meeting there. Some of the military veterans, when 
they met with you the first time, expressed concern about an in- 
creasingly hostile atmosphere on the campus against the military. 
Didn’t they express that to you? 

Ms. Kagan. Senator Sessions, I think, as I said to Senator 
Leahy, that I tried in every way I could throughout this process to 
make clear to all our students, not just to the veterans but to all 
our students, how much I valued their service and what an incred- 
ible contribution I thought that they made to the school. I 

Senator Sessions. I do not deny that you value the military. I 
really do not. But I do believe that the actions you took helped cre- 
ate a climate that was not healthy toward the military on campus. 

But let me ask you this: You keep referring in your e-mails and 
all to the military policy. Isn’t it a fact that the policy was not the 
military policy but a law passed by the Congress of the United 
States, those soldiers may have come back from Iraq or Afghani- 
stan, they were appearing to recruit on your campus, were simply 
following the policy of the U.S. Congress effectuated by law, not 
their idea, and that you were taking steps to treat them in a sec- 
ond-class way, not give them the same equal access because you 
deeply opposed that policy. Why wouldn’t you complain to Congress 
and not to the dutiful men and women who put their lives on the 
line for America every day? 

Ms. Kagan. Senator Sessions, you are, of course, right that the 
Solomon amendment is law passed by Congress, and we never sug- 
gested that any members of the military, you know, should be criti- 
cized in any way for this. Quite to the contrary, you know, I tried 
to make clear in everything I did how much I honored everybody 
who was associated with the military on the Harvard Law School 
campus. All that I was trying to do was to ensure that Harvard 
Law School could also comply with its anti-discrimination policy, a 
policy that was meant to protect all the students of our campus, 
including the gay and lesbian students who might very much want 
to serve in the military, who might very much want to do that most 
honorable kind of service that a person can do for her country. 

Senator Sessions. Well, I would think that that is a legitimate 
concern, and people can disa^ee about that, and I respect your 
view on that. What I am having difficulty with is why you would 
take the steps of treating the military in a second-class way, to 
speak to rallies, to send out e-mails, to immediately without legal 
basis — because the Solomon Amendment was never at any time not 
in force as a matter of law — why you would do all those things sim- 
ply to deny what Congress required, that they have equal access 
as anyone else? 

Ms. Kagan. Senator, the military at all times during my dean- 
ship had full and good access. Military recruiting did not go down. 
Indeed, in a couple of years, including the year that you are par- 
ticularly referring to, it went up, and it went up because we en- 
sured that students would know that the military recruiters were 
coming to our campus, because I talked about how important mili- 
tary service was, because our veterans organization and the vet- 
erans on campus did an absolutely terrific job, a terrific service to 
their fellow students in talking to them about the honor of military 
service. 
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Senator Sessions. Well, I would just say, while my time is run- 
ning down, I am just a little taken aback by the tone of your re- 
marks because it is unconnected to reality. I know what happened 
at Harvard. I know you were an outspoken leader against the mili- 
tary policy. I know you acted without legal authority to reverse 
Harvard’s policy and deny the military equal access to campus 
until you were threatened by the U.S. Government of loss of Fed- 
eral funds. This is what happened. It 

Chairman Leahy. The Senator’s time has expired, but 

Senator Sessions. — is surprising to me 

Chairman Leahy. — you can respond to that if you want. 

Senator Sessions. — that it did not happen in that way, and I 
think if you had any complaint, it should have been made to the 
U.S. Congress, not to those men and women who we send in harm’s 
way to serve our Nation. 

Chairman Leahy. Especially because of the number of people, in- 
cluding the dean of West Point, who has praised you and said that 
you are absolutely not anti-military, I will let you respond, take 
time to respond to what Senator Sessions just said. 

Ms. Kagan. Well, thank you. Senator Leahy. You know, I respect 
and, indeed, I revere the military. My father was a veteran. One 
of the great privileges of my time at Harvard Law School was deal- 
ing with all these wonderful students that we had who had served 
in the military and students who wanted to go to the military. And 
I always tried to make sure that I conveyed my honor for the mili- 
tary, and I always tried to make sure that the military had excel- 
lent access to our students. And in the short period of time. Sen- 
ator Sessions, that the military had that access through the vet- 
erans organization, military recruiting actually went up. 

But I also felt a need to protect our — to defend our school’s very 
longstanding anti-discrimination policy and to protect the men and 
women, the students who were meant to be protected by that pol- 
icy: the gay and lesbian students who wanted to serve in the mili- 
tary and do that most honorable kind of service. And those are the 
two things that I tried to do, and I think, again, the military al- 
ways had good access at Harvard Law School. 

Chairman Leahy. Senator Kohl 

Senator Sessions. Mr. Chairman, I would just 

Chairman Leahy. Senator Kohl. 

Senator Kohl. Thank you so much. Senator Leahy. 

Ms. Kagan, you will testify this week for many hours regarding 
your philosophy, your approach to judging, as well as many specific 
legal issues. And yet one question that I suspect most of the Amer- 
ican people are most curious about is the simplest but perhaps the 
most important one. Why do you want to be a Supreme Court Jus- 
tice? Anyone in your position would be flattered and highly honored 
to be nominated to the Supreme Court because it is the pinnacle 
of the legal profession. But whatever this appointment means to 
you, what is most important to us is what it will mean for the 
American people. 

So please tell us: Why do you want to serve on the Supreme 
Court? What issues motivate you the most? And what excites you 
about the job? 
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Ms. Kagan. Senator Kohl, it is an opportunity to serve this coun- 
try in a way that, you know, fits with whatever talents I might 
have. I believe deeply in the rule of law. The Supreme Court is the 
guardian of the rule of law. And to be on the Supreme Court and 
to have that significant and indeed awesome responsibility to safe- 
guard the rule of law for our country is an honor that comes to 
very few people and is just an opportunity to serve. And, you know, 
that is 

Senator Kohl. Well, I appreciate that very much, but as we said, 
it is a tremendous honor clearly to serve and to safeguard the rule 
of law, and I am sure you feel you are capable of doing that. But 
what are the issues that bring you here today? What are the things 
you feel most passionate about? How are you going to make a dif- 
ference as a Supreme Court Justice from any of the others who 
might be sitting here instead of you today? 

Ms. Kagan. Well, Senator Kohl, I do think that what motivates 
me primarily is the opportunity to safeguard the rules of law, 
whatever the issues that might come before the Court. And I think 
that that is the critical thing. If you do not have a rule of law, if 
you do not have an independent judiciary that enforces rights, that 
enforces the law, then no rights are going to be safe or protected. 
And I think that has to be first and foremost in every judge’s mind, 
not in the way a legislator might care about some particular 
issue — I care about the environment or I care about the economy, 
or something like that. A judge cannot think that way. A judge is 
taking each case that comes b^efore her and is thinking about how 
to do justice in that case and is thinking about how to protect the 
rule of law in that case, how to enforce the law, whether it is the 
Constitution or a statute. 

Senator Kohl. I am sure that those things are true, but 
Thurgood Marshall cared passionately about civil rights; Justice 
Ginsburg had a passion for women’s rights; your father had a pas- 
sion for tenants’ rights. I am sure you are a woman of passion. 
Where are your passions? 

Ms. Kagan. Senator Kohl, I think I will take this one case at a 
time if I am a judge, and I think I will try to evaluate every case 
fairly and impartially, try to do justice in that case. I think it 
would, you know, not be right for a judge to come in and say, oh, 
I have a passion for this and that, and so I am going to, you know, 
rule in a certain way with regard to that passion. 

I am much more a person who I look at an issue before me, a 
case that might come before me, try to figure out what is right with 
respect to that issue, with respect to that case, and if you are a 
judge, of course, that means trying to figure out what is right on 
the law. 

Senator Kohl. Many Americans following the Supreme Court 
and our hearings may feel like the Supreme Court is remote and 
has no impact on their day-to-day lives. So tell us how you are 
going to help the American people should you be confirmed? How 
are you going to make a difference in their lives? 

Ms. I^GAN. Senator Kohl, I think a judge’s job is just to decide 
each case, and it is hard to say exactly how a judge would make 
a difference in their lives because you just do not know which cases 
are going to come before you. It is not like a legislature where you 
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get to kind of craft an agenda and say this year we are going to 
do the following three things: we are going to work on energy legis- 
lation, or we are going to work on civil rights legislation. 

You know, for a judge it is case by case by case, that is, I think, 
the right way for a judge to do a job, is one case at a time, thinking 
about the case fairly and objectively and impartially. And in the 
course of doing that, of course, people’s lives change because law 
has an effect on people, and you hope very much that law improves 
people’s lives and has a beneficial effect on our society. That is the 
entire purpose of law. 

But this is not a job, I think, where somebody should come in 
with a particular substantive agenda and try to shape what they 
do to meet that agenda. It is a job where the principal responsi- 
bility is deciding each case, listening to the parties in that case 
fairly and objectively, and trying to make a good decision on the 
law. 

Senator Kohl. Well, that is true, but it is also true, as you know, 
that the Supreme Court decides which cases to take up. There are 
thousands of cases that come before you — ’’you” collectively as Jus- 
tices — to decide on which ones you will hear. So you are not just 
processing cases as they are placed before you. You and the other 
Justices decide which cases you are going to judge. 

So let me ask you this question: Which ones will motivate you? 

Ms. Kagan. Senator Kohl, you are exactly right that the Su- 
preme Court does decide which cases to hear. It is a highly discre- 
tionary docket. There are about 8,000 certiorari petitions every 
year, and only about 80 of them are now taken by the Supreme 
Court, so maybe one in a hundred. 

But there are some pretty settled standards for deciding which 
cases to take. The first thing always is if there is a circuit split, 
because what the Supreme Court does, one of the principal roles 
of the Supreme Court is to apply uniformity across our country so 
that if one court says X and another court says Y and another says 
Z with respect to the same issue, the Supreme Court is the one 
that says we have to take this case so we can just set a clear rule, 
state what the law is so that everybody then can follow it across 
the country. So that is on reason why the Court typically grants 
cert on a case. 

Another set of cases where the Court very typically, often, almost 
always grants certiorari is when a legislature — excuse me, when 
another court has invalidated an act of Congress, when a court has 
said that an act of Congress is unconstitutional. And there the 
Court almost always says, well, acts of Congress, that is a serious 
thing to invalidate an act of Congress. You know, for the most part 
we want to defer to the legislative branch, to the decisions of our 
elected branches. So that is such a serious thing that the Court is 
going to take that case. 

And then I suppose that there is a third category of cases, which 
is just extremely important legal issues, you know, cases where 
there is not a conflict among the courts of appeals and there is no 
invalidation of an act of Congress, but the case presents some just 
strikingly significant legal issue that it is appropriate for the Su- 
preme Court to consider and to issue a decision on. And I think, 
you know, in each year there is some number of those cases. 
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Senator Kohl. General Kagan, as many of us said yesterday, we 
appreciate the perspective that you would bring to the Court as 
someone who has not been a judge. As Senator Feinstein said, that 
is a refreshing quality. And we appreciate the many thousands of 
documents that you have made available to us from your work 
throughout your career. Yet they shed little light on your judicial 
philosophy or how you would analyze and evaluate problems as a 
judge. That is why these hearings are so important so that the 
American people can get a sense of what your judicial philosophy 
is. 

At his confirmation hearings. Justice Alito said, “If you want to 
know what sort of a Justice I will be, look at what sort of a judge 
that I have been.” And other nominees have said similarly. 

Since we do not have a judicial record for you, how should we 
evaluate you so that we do have an idea as to what kind of a Jus- 
tice you will be? What decisions or actions can you point to in your 
past and your career that demonstrate to us what kind of a Justice 
you will be? 

Ms. Kagan. Senator Kohl, I think you can look to my whole life 
for indications of what kind of a judge or Justice I would be. I 
think you can certainly look to my tenure as Solicitor General and 
the way I have tried to approach and handle that responsibility. I 
think you can look to my tenure at Harvard Law School and think 
about the various things I did there and the approach that I took. 
I think you can look to my scholarship, to my speeches, to my talks 
of various kinds. So I think it may not be quite so easy as with 
a person where you can just say, well, read this body of decisions. 
But I think I have had very much a life in the law, a very public 
life in the law. Senator Schumer referred yesterday to all my schol- 
arship, to all my talks. And I think, you know, you can look to all 
those things. 

I hope what they will show — and this is for the Committee to de- 
termine, but I hope what they will show is a person who listens 
to all sides, who is fair, who is temperate, who has made good and 
balanced decisions, whether it is as Solicitor General or whether it 
is as dean of Harvard Law School or in any other capacity. 

Senator Kohl. Well, I think this is a good time to refer to your 
1995 law review article in which you criticized Supreme Court 

Ms. Kagan. It has been half an hour since I heard about that 
article. 

[Laughter.] 

Senator Kohl. Here we are. You said back then, “When the Sen- 
ate ceases to engage nominees in meaningful discussion of legal 
issues, the confirmation process takes on an air of vacuity and 
farce, and the Senate becomes incapable of either properly evalu- 
ating nominees or appropriately educating the public.” 

However, more recently, in the meeting that we had, you indi- 
cated that you had reconsidered these views, and I think we are 
getting some indication of that here at the moment. 

How do you feel about that reconsideration versus what you said 
back in 1995? 

Ms. Kagan. Well, Senator Kohl, I do think that much of what I 
wrote in 1995 was right, but that I in some measure got a bit of 
the balance off. So what I wrote in 1995 was that the Senate had 
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an important role to play, that the Senate should take that role 
very seriously, that the Senate should endeavor to think about 
what a nominee was — what kind of Justice a nominee would make, 
and that that was all appropriate. And I also said that I thought 
it was appropriate for nominees to be as forthcoming as they pos- 
sibly could be. And I continue to believe that, and I am endeavor- 
ing and will endeavor to do so. 

I did think, as I suggested earlier, that I got the balance a little 
bit off. I said then, even then in that 1995 actual, that it was inap- 
propriate for a nominee to ever give any indication of how she 
would rule in a case that would come before the Court. And I 
think, too, it would be inappropriate to do so in a somewhat veiled 
manner by essentially grading past cases. But I do think it is very 
appropriate for you to question me about my judicial philosophy, on 
the kinds of sources I would look to in interpreting the Constitution 
or interpreting a statute, about my general approach to judicial de- 
cisionmaking, about the degree to which I would defer or not defer 
to acts of Congress and the States. I mean, all of those things I 
think ought to be a subject of debate. 

Senator Kohl. Well, back in that 1995 article, you wrote that 
one of the most important inquiries for any nominee, as you are 
here today, is to “inquire as to the direction in which he or she 
would move the institution.” In what direction would you move the 
Court? 

Ms. Kagan. Senator Kohl, I do think that that is the kind of 
thing that — all I can say. Senator Kohl, is that I will try to decide 
each case that comes before me as fairly and objectively as I can. 
I cannot tell you I will move the Court in a particular way on a 
particular issue because I just do not know what cases 

Senator Kohl. You said in 1995, “It is a fair question to ask a 
nominee in what direction” — this is your quote — “would you move 
the Court.” 

Ms. Kagan. Well, it might be a fair question. 

Senator Kohl. I am not going to get necessarily 

[Laughter.] 

Senator Kohl. All right. Let us move on. Comparison to other 
judges. General Kagan, the basic purpose of this hearing is to learn 
what kind of a person you are and what kind of a justice you will 
be when you are confirmed. One way that we gain insight into your 
judicial philosophy is to learn which Justices you most identify 
with. Yesterday you spoke highly of Justice Stevens and said his 
qualities are those of a model judge. In addition to Justice Stevens, 
can you tell us the names of a few current Justices or Justices of 
the recent past with whom you most identify in terms of your judi- 
cial philosophy and theirs? 

Ms. Kagan. Well, I do very much admire Justice Stevens, and I 
wanted to say so as he left the Court because I think he has done 
this country long and honorable service, that he has been simply 
a marvelous Justice in his commitment to the rule of law and his 
commitment to principle. 

That is not say that Justice Kagan — if I am so lucky as to ever 
be called that, “Justice Kagan” — would be Justice Stevens. It is just 
to say that I have great admiration for the contribution that Jus- 
tice Stevens has made over many period of years, obviously, but 
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Justice Stevens’ contribution to the Court is not calculable in years. 
It is this extraordinary commitment to the rule of law that was 
there in his first year and is there in his last. 

I think it would be just a bad idea for me to talk about current 
Justices. I have expressed, you know, admiration for many of them. 

Senator Kohl. My, oh my, oh my. All right. Let us move on. 

[Laughter.] 

Senator Kohl. General Kagan, to help us understand what kind 
of a Justice you would be if you are confirmed, I would like to brief- 
ly describe the philosophies of two Justices and ask you which 
comes closest to your view. 

Justice Scalia considers himself to be an originalist who inter- 
prets the Constitution by looking solely at the text. He rejects the 
notion of a living Constitution and only gives the text of the Con- 
stitution “the meaning that it bore when it was adopted by the peo- 
ple in 1787.” 

In contrast. Justice Souter has criticized this purely textual ap- 
proach as having “only a tenuous connection to reality.” He believes 
that the plain text of the Constitution as written in 1787 does not 
resolve the conflict in many of today’s tough cases; rather. Justice 
Souter believes judges must look at the words and seek “to under- 
stand their meaning for living people.” 

Which view of the constitutional interpretation comes closer to 
your view, and why? 

Ms. Kagan. Senator Kohl, I do not really think that this is an 
either/or choice. I think that there are some circumstances in which 
looking to the original intent is the determinative thing in a case, 
and other circumstances in which it is likely not to be. And I think 
in general judges should look to a variety of sources when they in- 
terpret the Constitution, and which take precedence in a particular 
case is really a kind of case-by-case thing. 

The judges always should look to the text. There is no question 
that if the text simply commands a result — Senators, you can only 
be a Senator if you are 30 years old — then the inquiry has to stop. 
But there are many, many provisions of the Constitution, of course, 
in which that is not the case. When that is not the case, when the 
text is subject to one or more interpretations, then often you look 
to the original intent and you consider that original intent care- 
fully. 

An example of that is in the Heller case, the gun case, where ac- 
tually all nine Justices in that ruling looked to the original intent. 
They had different views of what the original intent was, but all 
nine of them thought it was important and appropriate to actually 
think about what the Framers had intended when they wrote that 
language, which of those two meanings the individual right or the 
collective right they had in mind. 

But in other cases, the original intent is unlikely to solve the 
question, and that might be because the original intent is unknow- 
able or it might be because we live in a world that is very different 
from the world in which the Framers lived. 

In many circumstances, precedent is the most important thing. 
One good example of this is an interpretation of the First Amend- 
ment where the Court very rarely, actually, says, you know, what 
did the Framers think about this? The Framers actually had a 
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much more constricted view of free speech principles than anybody 
does in the current time. And when you read free speech decisions 
of the Court, they are packed with reference to prior cases rather 
than reference to some original history. 

So I think it is a little bit case by case by case, provision by pro- 
vision by provision, and I would look at this very practically and 
very pragmatically, that sometimes some approach — one approach 
is the relevant one and will give you the best answer on the law, 
and sometimes another. 

Senator Kohl. I would like to talk about antitrust a little bit. 
General Kagan. As you know, it has now been 120 years since the 
passage of the Sherman Act, our Nation’s landmark antitrust law. 
For more than a century, this measure has protected the principles 
that we hold most dear: competition, consumer choice, and giving 
all businesses a fair opportunity to succeed or fail in the free mar- 
ket. So those of us who are strong believers in our free market, 
capitalistic economic system should also support antitrust law, I 
believe. 

In the words of the Supreme Court in 1972, antitrust law is a 
“comprehensive charter of economic liberty.” Recently, however, we 
have seen many industries become increasingly concentrated and 
consumers having fewer choices. 

In the last few years, we have seen a series of antitrust cases at 
the Supreme Court in which the Supreme Court majority has sided 
with the defendant and as a result made it more difficult for con- 
sumers and competitors to bring their antitrust cases. Many are 
concerned that the cumulative effect of these cases has harmed 
consumers because they are the ones who will suffer by paying the 
high prices that result from unchallenged anticompetitive practices. 
These cases include the Leegin, Twombly, and Trinko cases, among 
others. 

Do you share this concern? Should we be worried that as a result 
of these cases we have reached a tipping point where the antitrust 
laws may not be protecting consumers as much as they were in- 
tended to do? 

Ms. Kagan. Senator Kohl, I know that several of those cases you 
mentioned are ones in which there is considerable debate. The 
Leegin case is a good example. The Leegin case is one in which the 
Court overturned a very long-term precedent, many, many decades 
precedent, maybe 100 years after the Dr. Miles precedent. And the 
Court did so really on the basis of new economic theory, new eco- 
nomic understandings, but there is some question, to be sure, as 
to how new economic understandings ought to be incorporated into 
antitrust law. There, the question was how one should look at 
vertical agreements rather than horizontal agreements, agreements 
between a manufacturer and a distributor, and the question of 
whether those agreements are per se uncompetitive or whether 
they should be subject to more of a rule-of-reason analysis. And I 
believe the Court had held that they were per se uncompetitive, 
non-competitive, and per se violative of the antitrust laws and 
changed that to a rule-of-reason analysis. 

But I think on the one hand it is clear that antitrust law needs 
to take account of economic theory and economic understandings, 
but it needs to do so in a careful way and to make sure that it does 
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so in a way that is consistent with the purposes of the antitrust 
laws, which is to ensure competition, which is, as you say, to be 
a real charter of economic liberty. 

Senator Kohl. Well, let us talk about the Leegin case. It was a 
5-4 decision in which the Supreme Court in 2007 overturned what 
you correctly referred to as a 96-year-old precedent and held that 
a manufacturer setting retail prices no longer automatically vio- 
lated antitrust law. This means as a practical matter a manufac- 
turer is now free to set minimum retail prices for its products and 
prohibit discounting. 

What do you think of this decision? Do you think it was appro- 
priate for the Supreme Court by judicial fiat to overturn a nearly 
century-old decision on the meaning of the Sherman Act that busi- 
nesses and consumers had come to rely on and which had never 
been altered by Congress? 

Ms. Kagan. Senator Kohl, I think that that decision does present 
the question that we just talked about, which is, you know, how 
sort of new economic theory ought to be incorporated into antitrust 
law, and especially to the extent that the Court has already ruled 
on a case, to the extent that the Court already has settled prece- 
dent in the area, it does raise the question of what it takes to re- 
verse a precedent, a question on which there is a large body of law. 

I am not going to grade the Leegin decision, but I do recognize 
very much the concern that some have said about it, which is this 
question of when you have precedent in the area, when the anti- 
trust laws have been interpreted in one way over time, and new 
economic understandings, new economic theory might suggest a dif- 
ferent approach, how one balances those two things. And I think 
that is a very important question for the Court going forward. 

Senator Kohl. General Kagan, how do you feel about permitting 
cameras in the Supreme Court for oral arguments? 

Ms. Kagan. Well, Senator Kohl, this is actually something that 
I spoke about when I was nominated as solicitor general before I 
was ever nominated to this Court. So I have expressed a view on 
this question and I recognize that some members of the Court have 
a different view. And certainly when and if I get to the Court I will 
talk with them about that question. But I have said that I think 
it would be a terrific thing to have cameras in the courtroom. 

And the reason I think is as when you see what happens there, 
it’s an inspiring site. I guess I talked about this a little bit in my 
opening statement yesterday. I basically attend every Supreme 
Court argument. You know, once a month I argue before the Court 
and when I’m not arguing I’m sitting in the front row watching 
some member of my office or somebody else argue. And it’s an in- 
credible site because all of these — all nine Justices, they’re so pre- 
pared, they’re so smart, they’re so thorough, they’re so engaged, 
their questioning is rapid-fire. You’re really seeing an institution of 
government at work, I think, in a really admirable way. And, of 
course, the issues are important ones. I mean, some of them will 
put you to sleep, you know, but 

[Laughter.] 

Ms. Kagan — [continuing]. But a lot of them, the American people 
should be really concerned about and should be interested in. And 
so I think it would be a great thing for the institution and more 
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important I think it would be a great thing for the American peo- 
ple. 

Having said that, I mean, I have to say, I understand that some 
of the current justices have different views, have concerns about it, 
maybe that they think it would actually change the way the Su- 
preme Court arguments do work. And I would, you know, very 
much want to talk with them about those views. And, on almost 
every issue I’m open to being persuaded that I’m wrong. But on 
this one, I have expressed a real view and it’s the one I hold is that 
it would be a great thing for the Court and it would be a great 
thing for the American people. 

Senator Kohl. All right. General Kagan, we all understand that 
you may be reluctant to comment on cases that will or are likely 
to come before you. I would like to ask you a question about a case 
that the Supreme Court will certainly never see again, the 2000 
Presidential election contest between President Bush and Vice 
President Gore. Many commentators see the Bush v. Gore decision 
as an example of judicial improperly injecting itself into a political 
dispute. What is your view of that, of the Bush v. Gore decision and 
was the Supreme Court right to have gotten involved in the first 
place. General Kagan? 

Ms. Kagan. Senator Kohl, I think I might disagree that it’s the 
kind of decision that will never come before the Court again. Of 
course, you’re right that “it” will never come before the Court 
again. But the question of when the Court should get involved in 
election contests in disputed elections is, I think, one of some mag- 
nitude that might well come before the Court again. And if it did, 
you know, I would try to consider it in an appropriate way. And, 
you know, reading the briefs and listening to the arguments and 
talking with my colleagues. I think it is an important — an impor- 
tant question and a difficult question about how an election contest 
that at least arguably the political branches can’t find a way to re- 
solve themselves; what should happen and whether and when the 
Court should get involved. It’s hard to think of a more important 
question in a Democratic system and it may be a tougher one. 

Senator Kohl. Do you believe when these hearings are over this 
week, the American people should have a pretty good idea of what 
your judicial philosophy is? 

Ms. Kagan. I hope that they will. Senator Kohl. And as we go 
around the room and people talk to me about the way in which I 
would decide cases, the approach I would use, just the way you 
asked me about, you know, would I just look to the original intent, 
or would I look to a broad variety of sources and when and where, 
I hope that the American people will get a sense of how I would 
approach cases. 

Senator Kohl. Thank you. 

Senator Leahy. Senator, as I mentioned to some of the Senators 
up here. I’m going to yield to Senator Hatch for his round and Sen- 
ator Feinstein for her round. We will then take a 10-minute break. 
We are trying to — if this works right, to break for lunch around 
one. We have a vote and I’m double-checking to make sure whether 
it is set for 2:15. If that’s the case, we would vote at — several of 
us would vote at the desk and come back immediately so that we 
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could start about 2:20 after lunch. But after these two Senators ask 
their questions, we’ll break for 10 minutes. 

Senator Hatch. Well, thank you, Mr. Chairman. You are doing 
well. Relax as much as you can. 

I am going to ask her a series of questions, some of which just 
ask for yes or no, to the extent that you can do that I would appre- 
ciate it. But, you can do whatever you want to do; how’s that. 

General Kagan, I want to begin by discussing freedom of speech 
in general and campaign finance reform in particular. As you 
know, the first word in the First Amendment is “Congress.” Now, 
I know that the Supreme Court has said that the First Amendment 
also limits state government. But do you agree that America’s 
founders were first concerned about setting explicit limits on the 
Federal Government in areas such as freedom of speech? 

Ms. Kagan. There’s no question that the First Amendment limits 
what Congress and what other state actors, executive officials can 
do. 

Senator Hatch. OK. The Supreme Court has said that the First 
Amendment protects some types of speech more strongly than oth- 
ers and even that it does not protect some types of speech at all. 
Do you agree that the Supreme Court has held repeatedly that po- 
litical speech, especially during a campaign for a political office is 
at the core of the First Amendment and has the First Amendment’s 
strongest protection? 

Ms. Kagan. Political speech is at the core of the First Amend- 
ment. I think that that has been said many times by the Court. 

Senator Hatch. Yeah, I think one of the great examples. Univer- 
sity San Francisco County Democratic Central Committee back in 
1989 really came out very strongly on that. 

When you worked in the Clinton Whitehouse, you wrote a memo 
in October 1996 in which you wrote this: “It is unfortunately true 
that almost any meanin^ul campaign finance reform proposal 
raises constitutional issues. This is a result of the Supreme Court’s 
view which I believe to be mistaken in many cases that money is 
speech and that attempts to limit the influence of money in our po- 
litical system therefore raise First Amendment problems.” 

Now, as I understand it. President Harry Truman argued as far 
back as 1947 that a ban on independent expenditures would be a 
“dangerous intrusion on free speech.” 

The notion that spending and speech are necessarily related is 
hardly new and hardly confined to the Supreme Court or even one 
political party. Do you recognize — excuse me, do you reject the idea 
that spending is speech? 

Ms. Kagan. Senator Hatch, the quote that you read I believe was 
not written by me in my voice. It was a set of talking points that 
I prepared for — I’m not sure if it was for the President — for Presi- 
dent Clinton or if it was for the press office, but it was meant to 
reflect the administration’s position at the time. The administra- 
tion was trying very hard to Enact the McCain/Feingold Bill and 
those talking points were in service of that objective and so they 
weren’t, you know, my personal constitutional or legal views or 
anything like that, but was just a set of talking points that I pre- 
pared for, I think it was the press office. It might have been for 
the president himself. 
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Senator Hatch. Well, you were listed as the creator. 

Ms. Kagan. I created a lot of talking points in my time. 

[Laughter.] 

Senator Hatch. OK. OK. I accept that. 

I want to turn to the Supreme Court’s decision in Citizens United 
V. FEC for a little hit. I’ve seen media reports that in a meeting 
with at least one of your colleagues on this Committee you said 
that you believed the Citizens United case was wrongly decided; is 
that true? 

Ms. Kagan. Senator Hatch, I argued the case. Of course, I 
walked up to the podium and I argued strenuously that the bill 
was constitutional. 

Senator Hatch. But I’m asking about your belief. 

Ms. Kagan. And over the course — at least for me, when I prepare 
a case for argument, the first person I convince is myself. Some- 
times I’m the last person I convince. But the first person I convince 
is myself and so, you know, I did believe, that we had a strong case 
to make. I tried to make it to the best of my ability. 

Senator Hatch. OK. The statute being challenged in this case 
prohibited different types of for-profit corporations, non-profit cor- 
porations and labor unions from using their regular budget to fund 
speeches by candidates who are election issues within 30 to 60 days 
of a primary or a general election. They could form separate organi- 
zations called “PAC”s, political action committees, to do so, but 
they did not have the freedom to use their own money directly to 
speak about candidates or issues as they saw fit. 

Now, I know there’s a lot of loose rhetoric about the decision in 
this case allowing unlimited “spending on elections.” I assume that 
is to conjure up images of campaign contributions or collusion. But 
just to clarify the facts, the statute in the Citizens United case in- 
volved what are called “independent expenditures” or money spent 
by corporations, non-profit groups, or unions completely on their 
own to express their political opinions. Now, this case had nothing 
to do with contributions to campaigns or spending that is coordi- 
nated or connected in any way with candidates or campaigns; isn’t 
that true? 

Ms. Kagan. You’re right. Senator Hatch, that this was an inde- 
pendent expenditure case rather than a contributions case. 

Senator Hatch. Right. When President Obama announced your 
nomination he said that you believed that “in a democracy powerful 
interests must not be allowed to drown out the voices of ordinary 
citizens.” Virtually all of the rhetoric surrounding this case is fo- 
cused on large, for-profit corporations. But the law in question and, 
of course, this case affected much more than that. But you know 
in that case a non-profit organization sued to defend its freedom of 
speech rights. Do you agree that many people join or contribute to 
non-profit advocacy organizations because they support the posi- 
tions and message of those groups and because those groups mag- 
nify the voice of their members and their contributors? 

Ms. Kagan. I do agree that civic organizations are very impor- 
tant in our society. Senator. 

Senator Hatch. These aren’t just civic organizations. I’m talking 
about unions and businesses and non-profits and profits and part- 
nerships and S-corporations and a lot of others. 
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Ms. Kagan. Yes. You’re right that the statute that the govern- 
ment defended in the Citizens United case was a statute that ap- 
plied to many different kinds of corporations. 

Senator Hatch. That’s right. 

Ms. Kagan. And one of the things that the government suggested 
to the Court in the course of its arguments was that one possibly 
appropriate way to think about the case might be to treat those dif- 
ferent situations differently. But the statute itself applied to many 
different kinds of organizations. 

Senator Hatch. OK. Now, President Obama called the Citizens 
United decision, “a victory for powerful interests that marshal their 
power every day in Washington to drown out the voices of everyday 
Americans.” 

Now, as I said the statute applied to for-profit corporations, non- 
profit corporations, and labor unions. Do you believe that — let’s just 
take unions, do you believe that they are “powerful interests that 
drown out the voices of everyday Americans” ? 

Ms. Kagan. Senator Hatch, what the government tried to argue 
in that case was that Congress had compiled a very extensive 
record about the effects of these independent expenditures by cor- 
porations generally and by unions generally on the political proc- 
ess. And that what the Congress had found was that these corpora- 
tions and unions had a kind of access to Congressmen, had a kind 
of influence over Congressmen that changed outcomes, that was a 
corrupting influence on Congress. And that was what the many, 
many, many thousand-page record that was created before Con- 
gress enacted the McCain-Feingold Bill revealed and that’s what 
we tried to argue to the Court. 

Senator Hatch. I understand the argument. But the statute ban- 
ning political speech that was challenged in Citizens United also 
applied to small S-chapter corporations that might have only one 
shareholder. There are more than four and a half million S-cor- 
porations or S-chapter corporations in America. We have 56,000 in 
my home state of Utah alone. These are small companies that want 
the legal protections that incorporating provides. These are family 
farmers, ranchers, mom and pop stores, and other small busi- 
nesses. Before the Citizens United decision these small family busi- 
nesses could be barred from using their regular budget for say a 
radio program or even a pamphlet opposing their Congressman for 
his vote on a bill if it was that close to an election. 

Now, do you believe the Constitution gives the Federal Govern- 
ment this much power? 

Ms. Kagan. Senator Hatch, Congress determined that corpora- 
tions and trade unions generally had this kind of corrupting impact 
on 

Senator Hatch. I’m talking about all of these four and a half 
million S — small corporations as well. 

Ms. Kagan. Senator Hatch, of course, in the Solicitor General’s 
Office we defend statutes and Congress determined 

Senator Hatch. No, no, I understand that. 

[Simultaneous conversation.] 

Senator Hatch. Let me ask my questions the way I want to. 

Senator Leahy. Then ask the question. 
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Senator Hatch. I will. I’m going to be fair. I intend to be. And 
you know that after 34 years. 

[Laughter.] 

Senator Hatch. Go ahead, keep going, did you have something 
else you wanted to add? 

Ms. Kagan. No, go ahead. 

Senator Hatch. OK. We have to have a little back and forth 
every once in a while or this place would be boring as hell. I’ll tell 
you. 

[Laughter.] 

Ms. Kagan. And it gets the spotlight off me, you know, so I’m 
all for it. Go right ahead. 

Senator Hatch. I can see that. And by the way. I’ve been in- 
formed that hell is not boring. So? 

[Laughter.] 

Senator Hatch. — I can imagine what I mean by that. 

Ms. Kagan. Just hot. 

Senator Hatch. OK. I have the current volume, the current vol- 
ume of the Code of Federal Regulations. Now, this is governing 
Federal campaign finance. It’s 568 pages long, this code. This does 
not include another 1,278 pages of explanations and justifications 
for these regulations. Nor does it include another 1,771 Federal 
Election Commission advisory opinions, even more enforcement rul- 
ings and still more Federal statutes. 

Now, let me ask you this, do you believe that the Constitution 
allows the Federal Government to require groups such as non-prof- 
it corporations and small S-chapter corporations to comb through 
all of this? This is just part of it. I have thousands of other pages 
of regulations — likely hire an election law attorney and jump 
through all the hoops of forming a political action Committee with 
all of its costs and limitations simply to express an opinion in a 
pamphlet or in a radio or a movie or just to criticize their elected 
officials? Do you really believe the constitution allows that type of 
requirement? 

Ms. Kagan. Well, Senator Hatch, I want to say. Senator Hatch 
you should be talking to Senator Feingold, but I won’t do that. 

Senator Hatch, Congress made a determination here. And the de- 
termination was that corporations and unions generally had this 
kind of corrupting influence on Congress when they engaged in? 

[Simultaneous conversation.] 

Senator Hatch. But you acknowledge that it covered all these 
other smaller groups and all these other groups that have — should 
have a right to speak as well? 

Ms. Kagan. The Solicitor General’s Office, of course, defends 
statutes as they’re written. And Congress made the determination 
broadly that corporations and trade unions had this corrupting in- 
fluence on Congress. And in the Solicitor General’s office we in the 
Solicitor General’s office, as other Solicitor Generals offices have 
done, vigorously defended that statute as it was written. 

Senator Hatch. I understand. 

Ms. Kagan. On the basis of the record that was made in Con- 
gress, this, I think it was in a 100,000-page record about the cor- 
rupting influence of independent expenditures made by corpora- 
tions and unions. Now, the Court rejected that position. The Court 
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rejected that position in part because of what you started with. You 
said, “Political speech is of paramount First Amendment value” it’s 
no doubt the case. And the Court applied a compelling interest 
standard and the Court rejected the position. But the position that 
we took was to defend the statute to apply broadly. 

Senator Hatch. No, no, I have no problem with that because 
that was your job. But I’m getting into some of the comments by 
some of our colleagues, by the President and others about how 
wrong this case was. But I don’t think it was wrong at all. 

Your 1996 Law Review article about private speech and public 
purpose emphasized the need to examine the motive behind speech 
restrictions. Since you’ve already written about this, I would like 
to know whether you personally agree with the Supreme Court in 
the Citizens United decision that “speech restrictions based on the 
identity of one speaker are all too often simply a means to control 
content;” do you agree with that? 

Ms. Kagan. Senator Hatch, speaker-based restrictions do usually 
get strict scrutiny from the Supreme Court and for the reason that 
you suggest which is a concern about why it is that Congress is 
saying one speaker can speak and not another. 

I had a very interesting colloquy with Justice Scalia at the Court 
on this question. 

Senator Hatch. I understand. 

Ms. Kagan. Justice Scalia said to me, and it’s a powerful argu- 
ment, he said, “Well, you know, if you let Congress think about 
these things Congress is going to protect incumbents.” That that 
might be a reason for Congress to say that certain groups can 
make independent expenditures and others not. 

Senator Hatch. Well, one part of Congress would protect incum- 
bents. The others would be trying to throw them out. I mean, that’s 
what this system is. 

[Laughter.] 

Ms. Kagan. But I said to Justice Scalia and I think it’s true with 
respect to the McCain-Feingold Bill that all the empirical evidence 
actually suggests — I think my line was, “this is the most self-deny- 
ing thing that Congress has ever done.” Because all the empirical 
evidence suggests that these corporate and union expenditures ac- 
tually do protect incumbents and notwithstanding that in the 
McCain-Feingold Bill Congress determined that it was necessary in 
order to prevent corruption to prevent those expenditures. But, you 
know, the Court said no. 

Senator Hatch. Well, tell that to Blanch Lincoln how incumbents 
are protected. 

In this case the speech in which Citizens United — I think about 
Blanch Lincoln, one of the nicer people around here, who had $10 
million spent against her by the unions just because they disagreed 
with her on one or two votes. I mean, you know, let me keep going 
now. 

In this — and I’m enjoying our colloquy together. 

Ms. Kagan. Me too. 

Senator Hatch. In this — I hope so. In this case, the speech in 
which Citizens United wanted to engage was in the form of a movie 
about a Presidential candidate, Hillary Clinton, at the time, the 
Deputy Solicitor General first argued the case. The Deputy Solic- 
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itor General from your office. He told several Justices that if a cor- 
poration of any size, a union, or even a non-profit group did not 
have a separate PAG, the Constitution allows to Congress to ban 
publishing, advertising, or selling, not only a traditional print book 
that criticized a political candidate, but an electronic book available 
on devices such as the Kindle. Even a 500-page book that had only 
a single mention of a candidate, not only print or electronic books, 
but also a newsletter, even a sign held up in Lafayette Park. 

Now, isn’t that what under that argument at that time your of- 
fice admitted that at first oral argument that at the end of the day 
the Constitution allows Congress to ban them from engaging in any 
political speech in any of those forums? 

Ms. Kagan. Senator Hatch 

Senator Hatch. I’m not blaming you for the prior argument nor 
am I really blaming the person who was trying to defend this stat- 
ute. I’m just saying that’s what happened. 

Ms. Kagan. Senator Hatch, the statute which applies only to cor- 
porations and unions when they make independent expenditures, 
not to their PACs. The corporations and unions when they make 
independent expenditures within a certain period of an election the 
statute does not distinguish between movies and anything else. 

Senator Hatch. Well, as you can see. I’m finding a certain 
amount of fault with that. And that’s why the Citizens United case, 
I think, is a correct decision. The Court has been criticized, includ- 
ing just yesterday, in this hearing for not deciding the Citizens 
United case on narrower statutory grounds. But according to some 
media accounts such as the National Journal, it was your office’s 
admission that the statute had much broader Constitutional impli- 
cations that prompted the Court to ask for a second argument in 
this case. 

Now, that’s where you come in. You reargued the case last Sep- 
tember, and I believe that it was Justice Ginsberg who asked 
whether you still believed that the Federal Government may ban 
publication of certain books at certain times? You said that the 
statute in question covered books, but that there might be some 
legal arguments against actually applying it to books. I certainly 
agree with you on that. 

But didn’t you argue that the Constitution allows the Federal 
Government to ban corporations, union, and non-profit groups from 
using their regular budget funds to publish pamphlets that say cer- 
tain things about candidates close to an election. You did say that? 

Ms. Kagan. Senator Hatch, we were of course — I was defending 
the statute? 

Senator Hatch. No, I understand. 

Ms. Kagan. — as it was written and the statute as it was written 
applies to pamphlets as well as to the movie in the case and we 
made a vigorous argument that the application of that statute to 
any kinds of classic electioneering materials, not books, because 
they aren’t typically used to election year. But that the application 
of the statute to any kinds of classic electioneering materials was 
in fact constitutional and the Court should defer to Congress’s view 
of the need 
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Senator Hatch. I accept that. I accept that you made that argu- 
ment and that you were arguing for statutory enactment by the 
Congress. 

But as I mentioned, you said that the Federal Government could 
ban certain pamphlets at certain times because pamphlets are, as 
you put it, “pretty classic electioneering.” 

You said that pamphleteering is classic political activity with 
deep historical roots in America. Certainly some of the most influ- 
ential pieces of political speech in our Nation’s history have been 
pamphlets such as Thomas Payne’s Common Sense. 

Since in the Citizens United case you were defending amplifi- 
cation of that statute to a film, would you also consider films as 
classic electioneering? 

Ms. Kagan. Senator Hatch, I’m trying to remember what our 
brief said, but, yes, I think the way we argued the case? 

Senator Hatch. You took that position. 

Ms. Kagan. — it applies to films as well. 

Senator Hatch. OK. 

Ms. Kagan. Of course. 

Senator Hatch. All right. A pamphlet is often defined at least in 
the dictionary as an unbound, printed work, usually with a paper 
cover or a short essay or treatise. In another First Amendment con- 
text involving the establishment clause. Justice Kennedy criticized 
the idea that application of the First Amendment depended on such 
things as the presence of a plastic reindeer or the relative place- 
ment of poinsettia. I believe he called that a “juris prudence of mi- 
nutia”. I thought it was an interesting comment myself. 

Do you believe that the protection of the First Amendment 
should depend on such things as the stiffness of a cover, the pres- 
ence of a binder, or the number of words on a page? Now, you can 
give an opinion on that since that case is decided. 

Ms. Kagan. Senator Hatch, what we did in the Citizens United 
case was to defend the statute as it was written which applied to 
all electioneering materials with the single exception of books 
which we told the Court were not the kind of classic electioneering 
materials that posed the concerns that Congress has found to be 
posed by all electioneering materials of a kind of classic kind. 
Books are different. Books, you know, nobody uses books in order 
to campaign. 

Senator Hatch. That’s not true. That’s not true. And you did say 
that books are probably covered, but you didn’t think they 
would 

Ms. Kagan. I thought that I said the argument was that they 
were covered by the language of the statute, but that a good con- 
stitutional challenge, as applied constitutional challenge could be 
made to it because the purposes that Congress had in enacting the 
statute, which were purposes of preventing corruption, would not 
easily have applied to books. But would have applied to all the ma- 
terials that people typically use 

Senator Hatch. I understand. 

Ms. Kagan. — in campaigns. 

Senator Hatch. I understand. In 1998 when you served in the 
Clinton Administration the Federal Election Commission sued 
Steve Forbes and his company that publishes Forbes Magazine. I 
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have a copy of the Forbes Magazine right here and I think most 
people are familiar with it. 

Steve Forbes had taken a leave from his position with the com- 
pany to run for president but continued writing columns on various 
issues. The FEC used the same statute that you defended in the 
Citizens United case to say that these columns were illegal cor- 
porate contributions to Forbes’ Presidential campaign. And I know 
that the FEC later decided to terminate the lawsuit. And I know 
that this Forbes lawsuit involved alleged campaign contributions 
rather than independent expenditures. But the same statute was 
involved and I use this as an example to show what can happen 
on the slippery slope of the Federal Government regulating who 
may say what and when about the government. 

Now, the Forbes case involved a magazine. The case you argued 
involved a movie. Your office admitted that the statute could apply 
to books and newsletters. You admitted that it could apply to pam- 
phlets. 

Now, all of this involves the politic speech that is the very heart 
of the First Amendment, whether engaged in by for-profit corpora- 
tions, nonprofit corporations, tiny S chapter corporations, or labor 
unions. 

Do you really believe — now, this is your personal belief. Do you 
really believe — and I understand you represented the government. 
But do you really believe that the Constitution allows the Federal 
Government this much power to pick and choose who may say 
what, how and when about the government? 

Ms. Kagan. Senator, putting the Citizens United case to the side, 
I think that there are extremely important constitutional principles 
that prevents the government from picking and choosing among 
speakers, except in highly unusual circumstances, with hugely 
compelling interests. 

Senator Hatch. Well, what is highly unusual about a book or a 
pamphlet or a movie? 

Ms. Kagan. Senator, as I said, putting Citizens United to the 
side, I argued that case. I argued it on behalf of the government, 
because Congress had passed a statute. We are 

Senator Hatch. But you do believe it was wrongly decided, too, 
do you not? 

Ms. Kagan. I’m sorry? 

Senator Hatch. You did take the position it was wrongly de- 
cided. 

Ms. Kagan. I absolutely said. Senator Hatch, that when I 
stepped up to the podium as an advocate, I thought that the U.S. 
Government should prevail in that case and that the statute should 
be upheld. 

I wanted to make a clear distinction between my views as an ad- 
vocate and any views that I might have as a judge. I do think Citi- 
zens United is settled law going forward. There is no question that 
it’s precedent, that it’s entitled to all the weight that precedent 
usually gets. 

I also want to make clear that in any of my cases as an advocate, 
and this is Citizens United or any of the other cases in which I 
have argued. I’m approaching the things — the cases as an advocate 
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from a perspective of, first, the U.S. Government interests and, 
also, it’s a different kind of preparation process. 

You don’t look at both sides in the way you do as a judge. 

Senator Hatch. I got that. I got that. I do not have any problem 
with that. All I am saying is that we have had arguments right 
here in this Committee that this is a terrible case that upset 70 
years of precedent. And I have heard all these arguments and they 
are just inaccurate, and that is what we are establishing here. 

When President Obama criticized the Citizens United decision in 
the State of the Union Address, with the Supreme Court justices 
sitting there, he said that it would allow foreign corporations to 
fund American elections. And others have said the same thing. 

Do you agree that this case involved an American nonprofit orga- 
nization, not a foreign corporation; that this case involved inde- 
pendent political speech, not campaign contributions; and, that the 
separate laws regarding political spending by foreign corporations 
and campaign contributions by anyone are still enforced today? 

Ms. Kagan. Senator Hatch, this case did, as you say — these par- 
ties were domestic, nonprofit — was a domestic, nonprofit corpora- 
tion. 

Senator Hatch. All right. Well, there was no foreign corporation 
involved. That is one of the points I am trying to establish. And 
it was a misstatement of the law. I am not here to beat up on 
President Obama. I just want to make this point. And yet, col- 
leagues have just accepted that like that is true. It is not true. 

In First National Bank of Boston v. Bellotti, the Supreme Court 
held, in 1978, more than 30 years ago, that, quote, “The identity 
of the speaker is not decisive in determining whether speech is pro- 
tected. Corporations and other associations, like individuals, con- 
tribute to the discussion, debate, and the dissemination of informa- 
tion and ideas that the First Amendment seeks to foster,” unquote. 

Bellotti was decided just 2 years after the landmark case of 
Buckley v. Valeo. In Bellotti, the Court recognized that corporations 
have a First Amendment right to engage in political speech. 

In that decision. Chief Justice Berger wrote an interesting con- 
currence in order to, as he put it, quote, “raise some questions like- 
ly to arise in the future,” unquote. 

These questions included that large corporations would have an 
unfair advantage in the political process. He had some amazing in- 
sight there, I think, because people are making just such argu- 
ments today. 

That case also involved the First Amendment protection of the 
press that Berger noted how the government historically has tried 
to limit what may be said about it. He concluded, quote, “In short, 
the First Amendment does not belong to any definable category or 
persons or entities. It belongs to all who exercise its freedoms,” un- 
quote. 

Do you agree with that? 

Ms. Kagan. I’m sorry. Senator Hatch. 

Senator Hatch. Do you agree with Justice Berger’s comment 
there? 

Ms. Kagan. Would you read that again? I’m worry. 
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Senator Hatch. Sure. I would be glad to. He said that, “In short, 
the First Amendment does not belong to any definable category or 
persons or entities. It belongs to all who exercise its freedoms.” 

Ms. Kagan. Senator Hatch, the First Amendment protects all of 
us and grants all of us rights. 

Senator Hatch. Right. And they are important rights. In Citi- 
zens United — see, I get a little tired of people on the left saying it 
was a terrible case, when, frankly — let me make this point. 

In Citizens United, the Court listed at least 25 precedents dating 
back almost 75 years. Here is a list of them right here. Quoting 
generally, that the First Amendment protects corporate speech and, 
specifically, that it protects corporate political speech. 

Now, I would like to put these cases in the record at this point. 

Chairman Leahy. Without objection. 

[The information referred to appears as a submission for the 
record.] 

Senator Hatch. On the other side of the precedential scale was 
a single 1990 decision in Austin v. Michigan Chamber of Com- 
merce. As the Court said in Citizens United, no other case had held 
that Congress may prohibit independent expenditures for political 
speech based on the identity of the speaker. 

In other words, Austin was the aberration, the exception, the 
break in the Court’s consistent pattern of precedence. And many 
folks have — Mr. Chairman, I only need about 30 seconds more just 
to finish here. 

Chairman Leahy. Thirty seconds more. 

Senator Hatch. Many folks have attacked the decision, saying it 
is a prime example of, quote, “conservative judicial activism,” un- 
quote, because it ignored precedent by overruling Austin. 

But by overruling that one precedent, was not the Court really 
reaffirming a much larger group of previous decisions, including 
Bellotti, that, as we discussed, affirmed that corporations have a 
First Amendment right to engage in political speech, and that in- 
cludes all these small corporations? That sounds like the Court is 
committed to precedent, not rejecting it. 

I thank my Chairman for allowing me to make that last com- 
ment. But I get a little tired of people misstating what Citizens 
United is all about. 

Ms. Kagan. Senator Hatch, I think that the 

Senator Hatch. And I have appreciated your comments here 
today. 

Ms. Kagan. Senator Hatch, I think that there was a significant 
issue in the case about whether Austin was an anomaly, as you 
quoted, or whether it was consistent with prior precedent and con- 
sistent with subsequent precedent, as well. And, certainly, the gov- 
ernment argued strenuously that Austin was not an anomaly, al- 
though the Court disagreed and held that it was. 

Chairman Leahy. Senator Feinstein is recognized. And then 
after that round of questioning, we will take a short break. 

Senator Feinstein. 

Senator Feinstein. Thank you very much, Mr. Chairman. 

I just want to clear up one thing before I go on. It is my under- 
standing that you specifically told the Supreme Court that books 
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have never been banned under Federal campaign finance laws and 
likely could not be. 

Here is a quote. “Nobody in Congress, nobody in the administra- 
tive apparatus has ever suggested that books pose any kind of cor- 
ruption problem.” Is that not correct? 

Ms. Kagan. Yes, that’s exactly right. Senator Feinstein. 

Senator Feinstein. So it is clear to me that the campaign finance 
laws invalidated by the Supreme Court in Citizens United were in- 
tended to prevent corporations from spending limitless dollars to 
elected candidates to do their bidding, not to prevent authors from 
publishing their books. 

Ms. Kagan. We said that the act ought not to be applied. It had 
never been applied to books. We thought it never would be applied 
to books. And to the extent that anybody ever tried to apply it to 
books, what I argued in the Court is that there would be a good 
constitutional challenge to that, because the corrupting potential of 
books is different from the corrupting potential of the more typical 
kinds of independent expenditures. 

Senator Feinstein. Thank you very much. Now, I want to just 
have a little heart-to-heart talk with you, if I might. I come at the 
subject 

Ms. Kagan. Just you and me. 

Senator Feinstein. Just you and me and nobody else. 

[Laughter.] 

Chairman Leahy. Don’t anybody in the room listen. 

Senator Feinstein. I come at the subject of guns probably dif- 
ferently than most of my colleagues. I think I’ve seen too much. 

I wrote the assault weapons legislation. I found the body of Har- 
vey Milk. I became mayor as a product of an assassination. 

I have watched as innocent after innocent has been killed, the 
latest of which, in my State, is 2 weeks ago, a 6-year-old, in a 
Spiderman costume, eating an ice cream bar in the kitchen, was 
killed by a bullet coming through the room. 

I can show you in Los Angeles where a woman ironing, was 
killed the same way. A youngster playing the piano, killed the 
same way, bullet right through the walls. He is a paraplegic today. 

Now, you answered Senator Leahy’s question that you believe 
that both Heller and McDonald are binding precedent and entitled 
to all respect to binding precedent in any case. “That is settled 
law,” you said. 

These were 5-4 closely decided decisions in both cases. California 
is not Vermont. California is a big state, with roiling cities. It is 
the gang capital of America. The State has tried to legislate in the 
arena. 

As I understand McDonald, it is going to subject virtually every 
law that a State passes in this regard to a legal test. And that 
causes me concern, because States are different. Rural States have 
different problems than large metropolitan States do. 

We probably have as many as 30 million people living in cities, 
where the issue of gangs is a huge question. So here is my question 
to you. 

Why is a 5-4 decision in two quick cases, why does it throw out 
literally decades of precedent in the Heller case, in your mind? Why 
do these two cases become settled law? 
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Ms. Kagan. Senator Feinstein, because the Court decided them 
as they did and once the Court has decided a case, it is binding 
precedent. 

Now, there are various reasons for why you might overturn a 
precedent; if the precedent proves unworkable over time or if the 
doctrinal foundations of the precedent are eroded or if the factual 
circumstances that were critical to why the precedent — to the origi- 
nal decision, if those change. 

But unless one can sort of point to one of those reasons for re- 
versing a precedent, the operating presumption of our legal system 
is that a judge respects precedent and I think that that’s an enor- 
mously important principle of the legal system. 

It defers to prior justices or prior judges who have decided some- 
thing and that it’s not enough, even if you think something is 
wrong, to say, “Oh, well, that decision was wrong, they got it 
wrong.” The whole idea of precedent is that’s not enough to say a 
precedent is wrong. 

You assume that it’s right and that it’s valid going forward. 

Senator Feinstein. Let us go to the 1973 case of Roe v. Wade, 
the 1992 case of Planned Parenthood v. Casey, the 2000 case of 
Stenberg v. Carhart. In those cases, the Supreme Court clearly 
stated, and I quote, “Subject to viability, the State, in promoting 
its interest in the potentiality of human life, may, if it chooses, reg- 
ulate and even prescribe abortion, except where it is necessary in 
appropriate medical judgment for the preservation of the life or 
health of the mother.” 

That is 30 years of case law. But in the 2007 case of Carhart v. 
Gonzalez, the Court issued a 5-4 decision upholding a statute that 
did not contain an exception to protect the health of the mother for 
the first time since Roe was passed in 1973. 

So let me ask you, clearly. In a memo that you wrote in 1997, 
you advised President Clinton to support two amendments to a late 
stage abortion bill to ensure that the health of the mother would 
be protected. 

Here is the question. Do you believe the Constitution requires 
that the health of the mother be protected in any statute restrict- 
ing access to abortion? 

Ms. Kagan. Senator Feinstein, I do think that the continuing 
holding of Roe and Doe v. Bolton is that women’s lives and women’s 
health have to be protected in abortion regulation. 

Now, the Gonzalez case said that with respect to a particular 
procedure, that the statute Congress passed, which passed a stat- 
ute without a health exception and with only a life exception, was 
appropriate because of the large degree of medical uncertainty in- 
volved — 

Senator Feinstein. Because of the procedure. 

Ms. Kagan. Because of the procedure. But with respect to abor- 
tion generally, putting that procedure aside, I think that the con- 
tinuing holdings of the Court are that the woman’s life and that 
the woman’s health must be protected in any abortion regulation. 

Senator Feinstein. Thank you very much. Let me move on to ex- 
ecutive power, if I might. Some on the left have criticized your 
views on executive power, finding fault with your testimony during 
your 2009 confirmation hearing to be solicitor general, in which you 
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agreed with Senator Lindsey Graham that the law of armed con- 
flict provides sufficient legal authority for the President to detain 
individuals suspected of terrorist ties without trial. 

You also agreed that the courts have a role in determining 
whether a particular detention is lawful, and that substantive due 
process is required before an individual may be detained. 

You agreed during the aforementioned hearing that an individual 
suspected of financing A1 Qaeda in the Philippine was, quote, “part 
of the battlefield,” end quote, for the purpose of capture and deten- 
tion. 

Could you elaborate on the scope of the President’s authority to 
detain individuals under the law of armed conflict? 

Ms. Kagan. Senator Feinstein, the conversation that Senator 
Graham and I had, and I believe, in that same hearing, you asked 
a similar question, starts with the Hamdi case, where the Supreme 
Court said that the AUMF, the authorization for the use of military 
force, which is the statute that applies to our conflict with Iraq and 
Afghanistan, that the AUMF includes detention authority. 

And Hamdi said that the law of war typically grants such au- 
thority in a wartime situation and interpreted the AUMF con- 
sistent with the law of war understanding. 

Now, the question of exactly what the scope of that detention au- 
thority is has been and continues to be the subject of a number of 
cases. And in the role of Solicitor General, I’ve participated in some 
of those issues. 

The Obama Administration has a definition of enemy belliger- 
ents that it believes are subject to detention under the AUMF and 
as approved by Hamdi, and the Solicitor General’s office has used 
that definition of an enemy belligerent, which is a person who is 
part of or substantially supports the A1 Qaeda and Taliban forces. 

That’s the definition that the Solicitor General’s office has advo- 
cated, as has the rest of the Justice Department. 

Now, there are a number of uncertain questions in this area that 
almost surely will come before the Supreme Court, questions about 
whether the scope of the definition that the Obama Administration 
has been using is appropriate, whether it is too broad, whether it 
is too narrow; where the battlefield is; what counts as — do you 
have to be a member of a fighting force or is it sufficient that you 
support the fighting force, and, if so, what kind of support might 
give rise to detention. 

So all of those questions are, I think, questions that might come 
before the Court in the future. The Obama Administration has 
taken views as to some of them, not all of them, in cases that have 
been litigated over the past couple of years. 

But there are certainly quite a number of questions that will 
come before the Court about the exact scope of detention authority. 

Senator Feinstein. So if I understand you correctly, you would 
say that the executive’s power in this area is really limited by the 
specifics of the actual situation, if I understand what you are say- 
ing. 

Ms. Kagan. Well, Senator Feinstein 

Senator Feinstein. And that the President does not have an 
overriding authority here. 
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Ms. Kagan. Senator Feinstein, the way that the Solicitor Gen- 
eral’s office has argued these cases, and the entire Department of 
Justice has, is on the basis of statutory authority, is on the basis 
of the AUMF, the authority for the use of military force. 

And we have actually never argued that Article 2 alone would 
provide such authority. And the question you raise really — the 
usual framework that people use when they think about this ques- 
tion is something called Youngstown, of course. Justice Jackson’s 
opinion in Youngstown, and he sets forth three different zones. 

He says, well, in one zone, the President can act in accordance 
with Congressional authority, and that is the easiest for a court to 
validate; to say, “Look, Congress and the President are acting to- 
gether, the President is acting in specific accordance with what 
Congress has told the President to do. The courts should give real 
deference to that.” 

Senator Feinstein. Let me stop you here, because it is the three- 
pronged test, and we have discussed this in almost every Supreme 
Court confirmation hearing now. 

The concern is where there is not legislation or when, the third 
prong, when legislation may say the opposite. Can the President 
exceed that legislation and how strong is his authority? You say it 
is not the commander in chief authority, it is the AUMF authority 
that prevails. 

Do I understand that correctly? 

Ms. Kagan. Yes. Essentially, what the Solicitor General’s office 
and the Department of Justice have been arguing in these last 2 
years is that we’re in zone one, which is where the executive is act- 
ing with Congress’ authorization, rather than in zone two, where 
the executive is acting and Congress hasn’t said anything, or zone 
three, where the executive is acting as against Congress’ statement 
to the contrary. 

So those would present very different issues. Whether the Presi- 
dent has authority to detain where Congress has not said anything 
or, still yet, whether the President has the authority to detain 
where Congress has specifically deprived him of that authority, 
that would be a very different question, indeed. 

Senator Feinstein. Let us talk about that for a moment, because 
that is something I had something to do with, and, that is, expand- 
ing the exclusivity portion of the Foreign Intelligence Surveillance 
Act to say that the executive authority may not exceed in statute 
the confines of this act. 

Would you find that as binding? 

Ms. Kagan. Well, Senator Feinstein, I would have to take a look 
at the statute. But I would say that the circumstances in which the 
President can act as against specific Congressional legislation, 
where the President can act despite Congress, are few and far be- 
tween, and I think that that’s what Justice Jackson said in Youngs- 
town and I think that that’s what mostly the Court has agreed 
with, few and far between. 

Now, are they nonexistent? Well, suppose Congress said some- 
thing like “We’re going to take away the President’s pardon power,” 
a power that’s specifically committed to the President by Article 2, 
I think that that would be a hard case. 
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I think a court might say, “Well, notwithstanding that Congress 
tried to do that. Congress can’t do that. The President has that 
power and it doesn’t matter what Congress says about the matter.” 

But those are very few and far between. For the most part, the 
presumption is that the President, if told by Congress that he can’t 
do something, can’t do something. 

Senator Feinstein. Let me ask this. Does the President, in your 
view, have the authority to detain American citizens without crimi- 
nal trial if they are suspected of conspiring to aid terrorists of par- 
ticipating in acts of terrorism? 

Now, does your answer then depend on whether the individual 
was arrested in the United States or abroad? 

Ms. Kagan. Well, Senator Feinstein, this will, I think, very much 
be a case that may come before the Court, is the question of how 
detention authority, whether detention authority exists with re- 
spect to people who are apprehended in the United States. 

The Court has not addressed that question so far. The Court has 
addressed, in Hamdi, only a person who was actually captured on 
the battlefield. The Court has left open the question of whether de- 
tention authority might exist for a person captured outside of the 
battlefield, but outside of the United States, and, also, has left open 
the question of whether detention authority, under the AUMF now 
I’m talking about, would exist as to a person captured in the 
United States. 

There is a fourth circuit decision on that subject. It’s the Al- 
Marri case, where the court was very closely divided, where a slim 
majority of the court stated that the court — that there was deten- 
tion authority under the AUMF to detain a person in military cus- 
tody captured in the United States. 

That case was on its way to the Supreme Court, but never got 
there. It was mooted out because the person was transferred into 
civilian custody — excuse me — into the regular criminal justice sys- 
tem. So that case did not come before the Court in Al-Marri. But 
it’s very much a live possibility. 

Senator Feinstein. Right. And we have just had a case by a dis- 
trict court judge in California, as of March 31st of this year, the 
al-Haramain case, and Senator Specter and I have discussed this. 

It is my understanding that what the judge did there was find 
the terrorist surveillance program illegal and essentially say that 
the plaintiff was entitled to damages from the government. 

So I guess the question might be whether that case goes up to 
the Supreme Court or not. But clearly, the judge here dealt with 
something that was outside of the scope of law, which was the ter- 
rorist surveillance program, and made a finding that it was, in fact, 
illegal. 

Ms. Kagan. I believe that that is what the judge said in that 
case, and that case is still pending, of course, and might come be- 
fore the Court. 

I think that the appropriate analysis to use with respect to that 
case or many others in this area would be the Youngstown anal- 
ysis, which makes very important what Congress has done. Where 
Congress authorizes the President, it’s one thing; where Congress 
has said nothing, still another; where Congress has specifically 
barred the activity in question, you’re talking about a much, much 
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higher bar for the President to jump over in order for the action 
to be found constitutional. 

Senator Feinstein. Thank you very much. If I might, let me go 
on to an environmental issue in the commerce clause. And as we 
all know, the commerce clause is used to legislate many different 
matters. 

I think the Lopez decision struck all of us very hard. That was 
a decision where the Court held that it was a violation of the com- 
merce clause to restrict guns within so many feet of a school. 

In 1972, the Congress passed the Clean Water Act “to restore 
and maintain the chemical, physical and biological integrity of the 
nation’s waters.” That’s a quote. 

The act prohibited the discharge of any pollutant into navigable 
waters without a permit issued by the Army Corps of Engineers or 
the EPA. And for over 30 years, the courts and Congress gave 
these entities broad discretion to regulate water supply. 

In a 5-4 ruling in 2006, the Court reversed course and said that 
the Army Corps had exceeded statutory authority in limiting pol- 
lutants in certain wetlands. 

In California, these decisions have left seasonal streams unpro- 
tected by the Clean Water Act, opening them up to development, 
prone to flooding that were formerly protected areas. 

Further, the ambiguity left by the Court’s decision has left EPA 
and the Army Corps with little clarity on the bounds of their juris- 
diction under the act, leading to agency expenditures on estab- 
lishing and defending their jurisdiction rather than on enforce- 
ment. 

Here is the question. When do you believe it is appropriate for 
a court to overturn the reasoned decision of a Eederal agency that 
action is needed pursuant to a statute? 

Ms. Kagan. Senator Feinstein, I don’t know the case that you 
mention at all. I think the typical approach of a court, obviously, 
when it interprets a statute, and this is very important, is to figure 
out what Congress meant when it enacted that statute. 

The court acts outside its proper boundary in trying to impose its 
own meaning on a statute or to improve on the meaning that Con- 
gress gave to the statute. Instead, the legislative power is Con- 
gress’ and what the court is supposed to do is to figure out what 
Congress meant. 

Now, sometimes that’s not so easy, because sometimes language 
is imprecise, new circumstances develop, it’s unclear how Congress 
intended for a statute to apply, or sometimes Congress has even — 
just they make a mistake, they’re careless, whatever. Sometimes 
you do that, right? 

So sometimes there’s some lack of clarity, some ambiguity in a 
statute, and, there, the appropriate course, the course that the 
court has chosen, and I’ve written about this in my scholarly work, 
is to give deference to the agency. 

And the idea of the law in this area, it’s called the Chevron Doc- 
trine, the idea of the law is that Congress, in enacting a statute 
and in giving authority to the agency to implement that statute, 
has impliedly delegated power to the agency to clarify any ambigu- 
ities that might arise in that statute; and, that it’s more appro- 
priate for an agency to clarify those ambiguities than it is for a 
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court to do so, and that’s why Chevron says the courts are to give 
deference to the agency. 

I have written about this a good deal. My field is administrative 
law and I’ve written about the Chevron Doctrine. It’s an important 
doctrine, for the reason I just said, that when there are ambiguities 
in a statute, when it’s unclear how a statute should apply to a par- 
ticular kind of administrative action, one possibility is that the 
court gets to decide that. The other possibility is that the adminis- 
trative agency gets to decide that. 

The court says, in Chevron, it’s better for the agency to do so, 
because the agency has more competence in the area, it has more 
expertise in the area, because the agency has some political ac- 
countability which courts do not have, and, also, because we think 
that Congress would have made that choice; that Congress would 
have wanted the entity with political accountability and with ex- 
pertise to make the decision rather than the courts. 

In that sense. Chevron is actually a great example of courts say- 
ing that the court’s own role should be limited. It should be limited 
there. It’s with respect to an administrative agency that really has 
expertise and that has political accountability. 

Senator Feinstein. Thank you. That is very helpful. Let me ask 
a quick question in my remaining time on standing. With many en- 
vironmental statutes, such as the Clean Water Act, the Endan- 
gered Species Act, the Clean Air Act, Congress has included provi- 
sions permitting citizens or citizen groups to bring lawsuits to re- 
dress violations of the law. 

When regulatory agencies fail to do their jobs, for any reason, be 
it incompetence, corruption, political interference, or lack of re- 
sources, citizen suits provide a means for private citizens to step 
forward and ensure that our Nation’s environmental protections 
are not ignored. 

In a series of cases, it has been argued, however, that citizens 
do not have constitutional standing to bring these cases, because 
they cannot prove that they have been personally and concretely 
harmed by global warming, the pollution of waterways, or the de- 
pletion of species. 

So here is the question. Do you believe it is possible for citizens 
to demonstrate that environmental harms have injured them for 
constitutional purposes? 

Ms. Kagan. Senator Feinstein, the answer is yes, depending on — 
much depending on what Congress does. So let me step back for 
a minute. 

Article 3 has what’s called a case or controversy requirement, 
and this is a very important aspect of the judicial system. It’s real- 
ly one of the things that keep judges judging and not doing any- 
thing else, which is that they can only decide concrete cases or con- 
troversies. 

They can’t make pronouncements on issues, legal or otherwise. 
They can’t issue advisory opinions. They can only decide cases or 
controversies. And one important aspect of what it means to be a 
case or controversy is that a person has standing to bring that 
case. 

And there are usually considered to be three requirements for 
that standing. First, a person has to have suffered an injury; sec- 
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ond, the person has to show that that injury was caused by the ac- 
tion that she is complaining about; and, third, the person has to 
show that the relief that the person is seeking from the court will 
actually redress the injury. 

And all of those are important. They are all actually constitu- 
tional requirements. Now, that injury can be of many different 
kinds. It can be economic injury, but it can also be a kind of injury 
that you get when the environment is degraded and you can’t use 
the parks in the way you would have wanted to use the parks. 

Senator Feinstein. Like asthma in Los Angeles from ozone. 

Ms. Kagan. The injury can be of a kind like that, certainly. Now, 
the Court has said that people have to be able to show that that 
person specifically has been injured, and there’s some sort of speci- 
ficity and concreteness requirement that the Court has used in the 
standing question. 

But the Court has also made clear that Congress can define, 
within broad limits, a set of people who Congress believes is in- 
jured by a particular practice, such that they can bring suit. 

So the standing question is one that I think is not entirely, but 
to a great extent, within Congress’ control; that Congress can say, 
“Look, there are some set of people” and it gets to define those peo- 
ple as it wants who are injured by some kind of action and who 
should have an entitlement to go to court to redress that action. 

Senator Feinstein. In legislation, in other words. 

Ms. Kagan. That’s right. That Congress does that in legislation 
and if Congress does do that in legislation, within broad limits, as 
I say, but if Congress does, the Court should respect that and 
should hold that such a suit complies with Article 3. 

Senator Feinstein. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Feinstein. 

We will take a short break, about 10 minutes, and then come 
back. Again, I appreciate Senators on both sides staying within 
their allotted time. 

We will have one change. Normally, we would go to Senator 
Grassley, but because of a conflict in scheduling, you are going to 
switch and we will go to Senator Kyi when we come back in. That 
is with the concurrence of both the Senators. 

We stand in recess. 

[Recess 11:40 a.m. to 11:56 a.m.] 

Chairman Leahy. Senator Kyi, and then we will go to Senator 
Feingold. Then we will break for lunch and come back. Emerging 
Senators will be next in line after they have to vote at the desk 
in that 2:15 vote and come back here. That is what I intend to do, 
and I will then recognize whoever is next in line. 

Senator Kyi. 

Senator Kyl. Thank you. 

Solicitor General Kagan, you can see how important my col- 
leagues think my questions are here. 

Ms. Kagan. Or how important my answers. 

Senator Kyl. When we met, I tried to give you an idea of the 
questions that I would ask, and I think I can pretty much follow 
what I laid out to you. So let me do that. I also think most of my 
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questions can be answered pretty succinctly, and I would appre- 
ciate if you could do that. 

So let me start by asking you the standard for judges in ap- 
proaching cases that we talked about, starting with the President’s 
idea. I will remind you. He has used a couple of different analogies. 
One was to a 26-mile marathon and said that in hard cases, adher- 
ence to precedent and rules of construction and interpretation will 
only get you through the first 25 miles. 

And he has said that while the law is sufficient to decide 95 per- 
cent of cases, in the last 5 percent, legal process alone will not lead 
you to the rule of decision. He says the critical ingredient in those 
cases is supplied by what is in the judge’s heart or the depth and 
breadth of the judge’s empathy. 

My first question is, do you agree with him that the law only 
takes you the first 25 miles of the marathon and that the last mile 
has to be decided by what is in the judge’s heart? 

Ms. Kagan. Senator Kyi, I think it’s law all the way down. When 
a case come before the court, parties come before the court, the 
question is not do you like this party or do you like that party, do 
you favor this cause or do you favor that cause. 

The question is, and this is true of constitutional law and it’s 
true of statutory law, the question is what the law requires. 

Now, there are cases in which it is difficult to determine what 
the law requires. Judging is not a robotic or automatic enterprise, 
especially on the cases that get to the Supreme Court. A lot of 
them are very difficult and people can disagree about how the con- 
stitutional text or precedent — how they apply to a case. 

But it’s law all the way down, regardless. 

Senator Kyl. In the time of sentencing, a trial court might be 
able to invoke some empathy, but I cannot think of any other situa- 
tion where, at least off the top of my head, it would be appropriate. 
Can you? 

Ms. Kagan. Senator Kyl, I don’t know what was in the — I don’t 
want to speak for the President. I don’t know what the President 
was speaking about specifically. 

I do think that in approaching any case, the judge is required 
really, not only permitted, but required to think very hard about 
what each party is saying, to try to see that case from each party’s 
eyes; in some sense, to think about the case in the best light for 
each party, and then to weigh those against each other. 

So I think that the judge is required to give consideration to each 
party, to try to figure out what the case looks like from that party’s 
point of view, and that’s an important thing for a judge to do. 

But at the end of the day, what the judge does is to apply the 
law. And as I said, it might be hard sometimes to figure out what 
the law requires in any given case, but it’s all the way down. 

Senator Kyl. Statutory, Constitution, the law precedent. 

Ms. Kagan. That’s correct. 

Senator Kyl. Now, when the President announced the retirement 
of Justice Stevens, he said judges — this is a slightly different for- 
mulation. So the next question has to do with the second way that 
he formulated it. 

He said, “Judges should have a keen understanding of how the 
law affects the daily lives of the American people and know that 
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in a democracy, powerful interests must not be allowed to drown 
out the voices of ordinary citizens,” was the way he put it. 

Now, the media outlets have summarized this and called it the 
“fight for the little guy sensibility.” I am not sure that is exactly 
the way the President would put it. But you heard some of my col- 
leagues here yesterday lament the alleged activism of the current 
Court in supposedly always ruling for the corporate interests or the 
interests of big business. 

Do you agree with the President and my colleagues that judges 
should take into account whether a particular party is a big guy 
or a little guy when approaching a question of law or that one side 
is powerful or that one side is a corporation? 

Ms. Kagan. Here is what I think. I think that courts have to be 
level playing fields and that everybody has to have an opportunity 
to go before the court, to state his case, and to get equal justice. 
And one of the glorious things about courts is that they do provide 
that level playing field in all circumstances, in all cases. 

And even when that level playing field is not provided by other 
branches of government, even when there is some imbalance with 
respect to how parties come to Congress or the President or the 
State Houses, the obligation of courts is to provide that level play- 
ing field; to make sure that every single person gets the oppor- 
tunity to come before the court, gets the opportunity to make his 
best case, and gets a fair shake. 

Senator Kyl. Now, may I just — when you say level, to ensure a 
level playing field, you are not saying that if the parties come to 
court with positions that are unequal — that is to say, one party’s 
position is better than the other party’s position — that the court’s 
obligation is to try to somehow make those two positions the same. 

Ms. Kagan. No, no, no. I mean, it’s just a matter of everybody 
is entitled to have his claim heard. Everybody is entitled to fair 
consideration. It doesn’t matter whether you’re an individual or 
you’re a corporation or you’re the government. 

I mean, one of the really remarkable things about watching, ac- 
tually, a Supreme Court argument is sometimes I go up there and 
I’m arguing for the government, very sort of — I mean, you would 
think it’s kind of a favored position to be arguing for the govern- 
ment, and it turns out it’s not. 

It turns out that the justices give you, as the government’s rep- 
resentative, just as hard a time, maybe a harder time, than they 
give everybody else, and that’s the way it should be. Whether 
you’re the government, whether you’re a corporation, whether 
you’re a person, no matter what kind of person you are, no matter 
what your wealth, no matter what your power, that you get equal 
treatment from the Court. 

And what I meant by equal treatment is just that the Court 
takes your claim seriously, takes your case seriously, listens to you 
as hard as it listens to anybody else, and then makes the right de- 
cision on the law. 

Senator Kyl. During his confirmation hearing. Chief Justice Rob- 
erts said, “If the Constitution says” — this was in response to a 
question, by the way. And he said, “If the Constitution says that 
the little guy should win, the little guy is going to win in court be- 
fore me. But if the Constitution says that the big guy should win. 
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well, then, the big guy is going to win, because my obligation is to 
the Constitution. That’s the oath.” 

Do you agree with Chief Justice Roberts? 

Ms. Kagan. I do. Senator Kyi. 

Senator Kyl. Now, one of the things that I brought up in my 
opening statement was, obviously, your clerkship for Justice Mar- 
shall and my belief that Justice Marshall’s views are more along 
the line of viewpoint that President Obama expressed. And you 
wrote about this in more than one way. 

Let me just cite one thing you wrote about Justice Marshall’s 
view, and I am quoting now. You said, “In Justice Marshall’s view, 
constitutional interpretation demanded above all else that the 
courts show a special solicitude for the despised and disadvan- 
taged. It was the role of the courts in interpreting the Constitution 
to protect the people who went unprotected by every other organ 
of government, to safeguard the interests of people who had no 
other champion. The court existed primarily to fulfill this mission,” 
you wrote about Justice Marshall. 

In fact, you also wrote that, “If he had his way, cases involving 
the disadvantaged would have been the only cases the Supreme 
Court heard.” 

What is unclear to me is whether you agree with Justice Mar- 
shall’s view of the role of the court in constitutional interpretation. 

Ms. Kagan. Senator Kyl, the last statement you read, the state- 
ment about it would be the only case, I think that that was a kind 
of jokey statement. So I would put that aside. 

I think what I was saying in that piece is consistent with what 
I’ve said to you. I think Justice Marshall’s whole life — and this is 
why I said he revered the Supreme Court. Justice Marshall’s whole 
life was seeing the courts take seriously claims that were not taken 
seriously anyplace else. 

So in his struggle for racial justice, he could go to the State 
Houses or he could go to Congress or the President and those 
claims generally were ignored. 

Senator Kyl. Let me just interrupt for a second. You wrote here 
that, “In constitutional interpretation” — so this is not just a factual 
matter between two parties. We are talking about interpreting the 
Constitution. 

He says the courts should show a special solicitude. 

Ms. Kagan. I think that was my words. 

Senator Kyl. Yes, correct. 

Ms. Kagan. And I meant special as compared with the other 
branches of government. In other words, that it was the court’s role 
to make sure that even when people have no place else to go, that 
they can come to the courts and the courts will hear their claims 
fairly, and that was what I was saying was a wonderful thing 
about courts, a miraculous thing about courts; that you can be ig- 
nored in every other part of the government and you can come to 
a court and a court will say, “It’s our job to treat you with respect, 
with consideration, with the same kind of attention we give to ev- 
erybody else.” 

Senator Kyl. Well, let me just ask you, do you believe, then — 
and it is hard, I realize, though you certainly know — you knew Jus- 
tice Marshall very well. You knew his reasoning — that he would 
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have agreed with Justice Roberts that if the big guy has the law 
on his side, the big guy wins; if the little guy does, then the little 
guy wins, and that is consistent with what Justice Marshall be- 
lieved, or would he have expressed it more along the lines that 
some of my colleagues have here, that there is too much agreement 
with the corporate interests and big business, as one of my col- 
leagues put it. 

Ms. Kagan. Senator Kyi, I guess two points. The first is I guess 
I don’t want to spend a whole lot of time trying to figure out ex- 
actly what Justice Marshall would have said with respect to any 
question, because the most important thing — I love Justice Mar- 
shall. He did an enormous amount for me. 

But if you confirm me to this position, you’ll get Justice Kagan. 
You won’t get Justice Marshall, and that’s an important thing. 

Senator Kyl. Yes, and I totally agree with you. It is not what 
Justice Marshall believed that is important here. It is what you be- 
lieve. Since you have written so glowingly about him, you called it, 
in fact, his vision of the Court, a thing of glory, I believe. 

I am having a hard time figuring out whether, to the extent that 
you do and you have written glowingly about him, whether you 
would tend to judge in cases more actively or more with interest 
in protecting the rights of those who are disadvantaged, for exam- 
ple, or, as you have already expressed here, you would simply base 
it on the facts and the law and the Constitution. 

Ms. Kagan. The thing of glory. Senator Kyl, is that the courts 
are open to all people and will listen respectfully and with atten- 
tion to all claims. And at that point, the decision is what the law 
requires. 

There may be differences as to what the law does require, but 
it’s what the law requires, and that’s what matters. 

I guess I would like to go back to — I’ll just give you one case, just 
to make sure that 

Senator Kyl. Well, can I just keep moving on? I know that the 
time — well, we do not have a lot of time, if I could, please. 

Do you agree with the characterization by some of my colleagues 
that the current Court is too activist in supporting the position of 
corporations and big business? 

Ms. Kagan. Senator Kyl, I would not want to characterize the 
current Court in any way. I hope one day to join it. 

Senator Kyl. And they said you are not political. I appreciate it. 
Let me explore your judicial philosophy just a little bit more here, 
whether you agree with a comment that Justice Marshall said. He 
said, “You do what you think is right and then the let the law 
catch up.” 

Do you agree that that is the right way to approach judging? 

Ms. Kagan. The way I would judge is the way I told you, that 
you make sure that you give very respectful consideration to every 
person and then determine what you think the Constitution or 
statute, if the case is a statutory case, requires. 

Senator Kyl. So you would not have phrased your philosophy as 
Justice Marshall phrased his. 

Ms. Kagan. I actually never heard Justice Marshall say that. I 
know another co-clerk, another clerk in a different year, wrote that 
she did. I will say. Justice Marshall was a man who spent many 
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decades of his life fighting for the eradication of Jim Crow segrega- 
tion, and you can kind of see why he thought that you should work 
as hard as you can 

Senator Kyl. He worked outside the hox. 

Ms. Kagan — [continuing]. And eventually the law will catch up. 
And eventually the law did catch up in Brown v. Board of Edu- 
cation. 

Senator Kyl. That is why it did not seem to me to he out of char- 
acter for him to have said that. 

Is there anything that you have written — obviously, you have not 
rendered decisions — which would enable us to verify that this is 
your approach to judging? Can you think of anything you have 
written or if you would like to just supply this for the record, if it 
does not come to you immediately, that would verify what you have 
said for us here, that would help us to confirm that what you have 
expressed to us today is, in fact, a view that you have expressed 
about judging? 

Ms. Kagan. Well, I don’t think I’ve written anything about judg- 
ing in that way, but I think that you can look to my life, that you 
can look to the way I interact with people. 

I mean, my deanship was a good example, but the way I acted 
as Solicitor General, as well, the kind of consideration that I’ve 
given to different arguments, the kind of fairness that I’ve shown 
in making decisions. I think that those would all be appropriate 
things to look to to try to get some understanding of this aspect of 
me. 

Senator Kyl. All right. Let me ask you about some of the bench 
memos. I talked to you a little bit about that when you were in my 
office, as well, and, obviously, we only have time to mention a few. 

But what I was suggesting is that your advice to your boss 
seemed to be not just pragmatic, but almost political in advising 
him either to vote to take a case or not to take a case on cert. 

For example, in Lanzaro v. Monmouth County, you wrote, and I 
quote, “Quite honestly, I think that although all of the lower court’s 
decisions is well intended, parts of it are ludicrous.” But you dis- 
couraged Justice Marshall from voting to review the decision, be- 
cause you were afraid that the Court, and I am quoting now, 
“might create some very bad law on abortion and/or prisoners’ 
rights.” 

Now, when deciding whether or not to take a case, should the 
focus not be on whether the appellant or the appellee has the facts 
and the law on their side rather than worrying about whether jus- 
tices might, in your view, make bad law? 

Ms. IL^gan. Senator Kyl, let me step back just a little bit and 
talk about what clerks did for Justice Marshall. We wrote — Justice 
Marshall was not in what’s called the cert pool. We wrote probably 
thousands of memos over the course of the year about what cases 
the Court should take and what cases the Court should not take. 

And when I was clerking for Justice Marshall, I was 27 years old 
and Justice Marshall was an 80-year-old icon, a lion of the law. He 
had firm views, he had strong views. He knew what he thought 
about a great many legal questions. He had been a judge for some 
fair amount of time. 
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And the role of the clerks was pretty much to channel Justice 
Marshall, to try to figure out whether Justice Marshall would want 
to take a case, whether Justice Marshall would think that the case 
was an appropriate one for the Court to take and set aside. And 
that’s what I did and I think that that’s what my co-clerks did, as 
well. 

Senator Kyl. Well, do you think you would approach certain de- 
cisions that way if you were on the Court? 

Ms. Kagan. I think that the most important factors in the cert 
petition process, which is, I think, one that I talked to Senator 
Kohl about maybe, are the ones I gave. 

First, most importantly are the questions of circuit conflicts, that 
the court — it’s a very important responsibility of the courts to make 
sure that our law is uniform and to resolve any conflicts that ap- 
pear among the circuit courts. 

Second is the Court should be available almost all the time 
where a judicial decision invalidates a Congressional statute; that 
Congress is entitled to that kind of respect, to have the Supreme 
Court hear the case before a Concessional statute is invalidated. 

Third, for some set of extremely important national interests, ex- 
tremely important for any number of reasons, it’s a small category 
of cases, but it’s an important one, and I think that those would 
be the considerations that I would primarily use and those would — 
that is the way I would make decisions. 

Senator Kyl. All right. Some of these bench memos suggest other 
basis for making decisions. For example, in Cooper v. Kotarski, in 
assessing whether the Court should take the case, you wrote, 
quote, “It’s even possible that the good guys might win on this 
issue.” 

Now, that would not be a very good basis on which to suggest 
taking a case, would it? And who were the good guys? 

Ms. Kagan. As I took a look at that memo. Senator Kyl, that was 
just a reference to the people whom I thought Justice Marshall 
would favor on the law, and that’s all the reference was meant to 
suggest; just the people whom I thought Justice Marshall would 
think had the better of the legal arguments. 

Senator Kyl. The reason I cited that one is there is a note — 
while you were at the White House, you were asked whether cer- 
tain — or you asked a colleague, rather, whether certain organiza- 
tions were on a list of organizations eligible for certain tax deduc- 
tions, and you referred to two of them. One was the NRA, the other 
was the KKK, and you referred to them as, quote, “bad guy orgs,” 
I presume an abbreviation for organizations. 

So if you presented a case involving, for example, the NRA, 
would you consider the NRA to be a “bad guy org” deserving of de- 
feat in the case? 

Ms. Kagan. Senator Kyl, I’m sure that that was not my ref- 
erence. The notes that you’re referring to are notes on a telephone 
call, basically me jotting down things that were said to me. And I 
don’t remember that conversation at all, but just the way I write 
telephone notes is not to quote myself 

Senator Kyl. So your belief is that you were quoting someone 
else when you wrote “bad guy orgs.” 

Ms. Kagan. Or paraphrasing somebody else, but it was not 
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Senator Kyl — [continuing]. Those were not your 

Ms. Kagan. — [continuing]. It was just telephone notes. 

Senator Kyl. And it was not your terminology, it was somebody 
else’s. 

Ms. Kagan. As I said, or a paraphrase, but it was — the way I 
write telephone notes is just to write down what I’m hearing. 

Senator Kyl. You would not, in any event, put the NRA in the 
same category as the KKK, I gather. 

Ms. Kagan. It would be a ludicrous comparison. 

Senator Kyl. Thank you. In another case, in recommending 
the — this is United States v. Kozminski, in recommending the grant 
of cert, you noted that the Solicitor General was, quote, “for once 
on the side of the angels.” 

Now, obviously, it is not whose side you are on that makes the 
difference. 

Ms. Kagan. I hope that is not my good friend, Charles Fried I’m 
referring to. 

Senator Kyl. Indeed, it is. It is and was. How do you define who 
is on the side of the angels? 

Ms. Kagan. I have not seen that memo. Senator Kyl, but I’m 
sure it was saying essentially the same thing, which was the Solic- 
itor General had the better of the legal arguments, as Justice Mar- 
shall would understand the legal arguments. 

Senator Kyl. For once, you said. 

Ms. Kagan. I’m sorry, Charles. 

Senator Kyl. Well, in your time as SG, have you made any litiga- 
tion decisions based on an assessment of which position was the 
side of the angels? 

Ms. Kagan. I have tried very hard. Senator Kyl, to take the 
cases and to make the decisions that are in the interests of my cli- 
ent, which is the U.S. Government. 

Senator Kyl. And it would not be appropriate, as a member of 
the Supreme Court, to decide cases based on that either. 

Ms. Kagan. Senator Kyl, a Supreme Court justice needs to de- 
cide cases on his or her best understanding of the law. 

Senator Kyl. Let me ask you, in the minutes that remain here, 
about one of the decisions that you made in connection with a re- 
quest by the Court for the SG’s opinion. The case is Chamber of 
Commerce v. Candelaria. This is an Arizona decision, you will re- 
call, that involved a 2006 law that then Governor of Arizona Janet 
Napolitano had signed and which requires all employers doing 
business in Arizona to participate in the Federal Government’s 
eVerify system that verifies Social Security status, and also pro- 
vides that employers who knowingly employ illegal aliens can be 
stripped of their business licenses. 

Several groups challenged the Arizona law, saying it was pre- 
empted by Federal immigration law, but the Federal district court 
in Arizona and a unanimous ninth circuit panel upheld the law. 

The opponents of the law asked the Supreme Court to take the 
case and strike down the Arizona law. And last November, the Su- 
preme Court asked you, as Solicitor General, for the government’s 
views. 
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Ultimately, you decided to ask the Supreme Court to take the 
case and strike down the employer sanctions that are critical to 
making the Arizona law work. 

You and I talked about this case and you are familiar with it, 
to discuss it. 

Ms. Kagan. Yes. 

Senator Kyl. You did not argue that the Court should take it be- 
cause there was a split in the circuits. 

Ms. Kagan. That’s correct. Senator. 

Senator Kyl. Or that there had been an unconstitutional applica- 
tion of the law in any way. 

Ms. Kagan. Senator Kyl, I think what we argued in the petition 
was that the Arizona statute or at last this part of it was pre- 
empted by Congress and, therefore, the decision below was wrong, 
and that the reason for the Court to take the case was not only 
that it was wrong, because the Arizona statute was statutorily pre- 
empted, but also because this was an important question. 

It’s one of the category of cases where 

Senator Kyl. Right. It is that third category you said 

Ms. Kagan. The third category. 

Senator Kyl — [continuing]. There were not very many, but where 
they are, they are important. 

Ms. Kagan. That’s right. Lots of States are passing these kinds 
of laws and the guidance from the Supreme Court would be appro- 
priate as to what kinds of legislation. 

Senator Kyl. Well, the Supreme Court is not in the business of 
giving guidance, though, is it? 

Ms. Kagan. Well, I think for the Supreme Court to set down its 
view of what the Federal statute preempts would be very helpful 
to the State legislatures. 

Senator Kyl. Sure. But the Court turns down hundreds of cases 
and I am sure its ruling in each case would be helpful. 

As I recorded your comment earlier this morning, in that third 
category, you said that it would have to be a strikingly significant 
issue for the Court to take the case in that third category of an im- 
portant Federal question. 

Ms. Kagan. Senator Kyl, what we argued to the Court in the 

Senator Kyl. No. You said it should be a strikingly significant 
issue, did you not? 

Ms. Kagan. I’m honestly not sure exactly the words I used. 

Senator Kyl. I got the quote accurately. 

Ms. Kagan. But if I might. Senator Kyl. 

Senator Kyl. Go ahead. 

Ms. Kagan. What we argued to the Court in Candelaria was that 
it was a Federal statute in this case — I know that — well, there was 
a Federal statute in this case. Our best read of that Federal statute 
was that it preempted the licensing provision of the Arizona law. 
That was our best understanding of what the Federal statutes did. 

And that because there’s so much legislative activity in this area 
happening across this country right now, that for the Supreme 
Court to decide that question and to determine whether the Fed- 
eral statute preempted the State law was one of those moments 
where the issue is of real significance across the country. 
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Senator Kyl. So you think that that made it strikingly signifi- 
cant. 

Ms. Kagan. I think that this is a significant issue and people, 
I think, on both sides agree that it is a significant issue as to 
whether the Federal statute prevents States from doing this. And 
this is, again, not a decision or a view as to whether these State 
statutes are good or bad. They might be very good. 

The only question is whether Congress has, by legislation, and 
here the legislation was in the immigration 

Senator Kyl. But here is what the Federal law — I mean, it says 
this is an area for the Federal Government. But under the Federal 
law. States are explicitly permitted to legislate in this area, and I 
am quoting the statute now, “through licensing and similar laws.” 

And you argued in your brief that the State’s revoking of a li- 
cense did not qualify for that explicit exception to Federal preemp- 
tion under the Federal statute. Right? 

Ms. Kagan. Senator Kyl, what we argued in the brief was that 
the Arizona law did not qualify under that exception, because what 
that exception was meant to talk about were sort of traditional li- 
censing laws of the kind when you license a lawyer or you license 
a doctor or you license a chiropractor, but not a law that essentially 
imposes sanctions on any employer for hiring illegal aliens. 

Senator Kyl. But this was a statute that dealt with — the Federal 
statute deals with hiring people who are not qualified to be hired 
in the country, who are called illegal aliens. And it said that the 
Federal Government has the preemption in this area, except where 
States pass laws through — or attempt to deal with the issue 
through licensing and similar laws. 

So was it not inferred there that the Court meant for States to 
be able to do exactly the kind of things that the State of Arizona 
did? It was not limited to licensing a professional. It was the denial 
of a license to someone who was violating the law. 

Ms. Kagan. Yes. We definitely took a different position. Senator 
Kyl, and the reason we did is this statute clearly would prevent a 
State from saying anybody who hires an undocumented or illegal 
alien would be fined $25. 

The statute clearly prevents a State from saying that, from im- 
posing a penalty on an employer who hires an illegal alien. And if 
the statute clearly prevents a State from imposing a penalty like 
that, then surely the statute also prevents a State from imposing 
a penalty, which is the withdrawal of any of the 

Senator Kyl. Well, that is the argument that you made. The Fed- 
eral Government could impose a fine, but the Federal Government 
does not get into the licensing of businesses. That is a State activ- 
ity. 

So I could argue just as easily, and I am sure the Court will con- 
sider the argument, that, of course, that is the kind of thing that 
States can do. And so just as a State could grant a license, it could 
also take a license away if a business violated the law. 

We will talk a little bit more about this, I guess, in the second 
round. But the reason that I raise this is that my guess is, and I 
would ask you whether you agree, that without the SG having 
taken the position that you did, that it is much less likely that the 
Court would have taken the case. Would you agree with that? 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00121 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



112 


Ms. Kagan. I don’t know that, Senator Kyi. Sometimes they lis- 
ten to us and sometimes they don’t. Sometimes we tell them in no 
uncertain terms this is a terrible case to take, and they take it any- 
way. 

Senator Kyl. Well, the stats are 80 percent. So that is a pretty 
good percentage, when you ask them to take a case and they do. 

Chairman Leahy. Was this a case where the Supreme Court 
asked the Solicitor General to file a brief? 

Senator Kyl. Yes. 

Ms. Kagan. This is a case where — and those of — the 80 percent 
statistic, I think, is the statistic when the government files its own 
cert petition. I think that we do much less well with the Court 
when we just — when we answer the Court’s requests for our advice 
on whether to take 

Senator Kyl. When we have the next round, I will have the exact 
statistic on that. 

Ms. Kagan. I hope we do well. 

Senator Kyl. I think you do very well. 

Chairman Leahy. Senator Feingold. And then when Senator 
Feingold finishes, we will break. And I would reiterate to Sen- 
ators — and. Senator Kyl, you are in the leadership, you probably 
know this, but apparently the vote is at 2:15. I will vote at the desk 
and come back and I will recognize the next person in line, which 
would be on the Republican side. 

Senator Feingold. 

Senator Feingold. Thank you, Mr. Chairman. 

I guess I would like to start by picking up on your discussion 
with Senator Hatch about the Citizens United decision. Senator 
Hatch talked about a book with a single mention of a candidate 
and pamphlets designed by small S chapter corporations. 

But, of course, as you indicated already, what Congress ad- 
dressed in the McCain-Feingold bill was TV and radio election ad- 
vertising right before the election, paid for out of the treasury 
funds of unions and corporations, both profit and nonprofit. 

So it was the Supreme Court that instead reached out and asked 
for re-argument and called into question a 100-year-old statute 
that prohibited corporations, more generally, from spending money 
on elections. 

I just want to clarify this. So let me ask you. Was it not highly 
unusual, if not unprecedented, for the Court to do this? 

Ms. Kagan. Senator Feingold, the U.S. Government in the case 
did urge the Court not to decide the case on the grounds that it 
did. It’s obviously unusual whenever the Court reverses a prece- 
dent in this way. 

The Court thought it had grounds to do so, but it is an unusual 
action, yes. 

Senator Feingold. And was it not unusual how they got to the 
point where they could make that decision based on the facts? 

Ms. Kagan. Senator Feingold 

Senator Feingold. It was unusual, was it not? 

Ms. Kagan. Senator Feingold, certainly, the case, as it came to 
the Court, did not precisely address — did not address the question 
that the Court ended up deciding. 
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Senator Feingold. Thank you. And the reason that many people, 
including the President and many members of the community were 
outraged by the decision was not simply because the Court re- 
versed its 2003 decision upholding the issue and provisions of the 
McCain-Feingold bill, but it also reached out to decide an issue 
that was not raised by the case at hand and overturn law dating 
back more than a century. Did it surprise you that the Court’s deci- 
sion caused such an uproar? 

Ms. Kagan. Oh, I don’t know. Senator Feingold. I’m not, you 
know, an expert in public reaction to things and I don’t think that 
the Court should appropriately consider the public reaction in 
that — in that sense. 

Senator Feingold. Do you take note of public reaction to Su- 
preme Court decisions? 

Ms. Kagan. Senator Feingold, I read the same newspapers that 
everybody else does. 

Senator Feingold. But you’re not willing to comment on whether 
this was a greater reaction or this was a greater reaction that in 
other 

Ms. Kagan. I don’t know. Senator. 

Senator Feingold. All right. Let me go to national security 
issues that you already discussed a bit with Senator Feinstein. I 
think it’s safe to say that you agree that the Youngstown concur- 
rence was the appropriate starting point for these types of ques- 
tions having to do with whether statute is something that can be 
overridden. 

Go back to your understanding of how to apply Justice Jackson’s 
test. Specifically, do you read it to allow for any circumstances 
where the President could authorize in violation of the criminal 
laws that Congress has passed? 

Ms. Kagan. Where the President could authorize the violation of 
criminal laws that Congress has passed? 

Senator Feingold. Congress has passed. 

Ms. Kagan. Senator Feingold, I couldn’t think of any cir- 
cumstance offhand. I don’t want to say categorically that there 
might never be one if something was very much at the core of pres- 
idential power under Article 2. But it’s — it would be a highly, high- 
ly unusual circumstance. 

Senator Feingold. And you used the phrase “few and far be- 
tween” but when pressed about a circumstance where it could 
occur, the example you gave was not something out of Article 2 or 
out of the Commander-in-Chief Powers. What you suggested was 
that, of course there could be a situation where Congress passes a 
law that would violate, let’s say, the explicit pardon power which, 
of course, I can see. But do you know of any examples of where this 
could occur simply within the context of the Commander-in-Chief 
Powers under Article 2? 

Ms. Kagan. It’s interesting. Senator Feingold, because I think I 
read someplace where you stated a hypothetical which was, sup- 
pose Congress made somebody else Commander-in-Chief and the 
President said. I’m going to ignore that and I’m going to continue 
to be Commander-in-Chief. I don’t know where I read that, that 
you had said that. It struck me as a good example of something 
where, you know, that’s core Commander-in-Chief power. 
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Senator Feingold. But, you know, of no actual example in any 
court case where the Supreme Court has upheld a presidential as- 
sertion of this power in a way that would override a criminal stat- 
ute; is that correct? 

Ms. Kagan. I do not know of any court case like that, that’s cor- 
rect. 

Senator Feingold. Let me ask you a question; I asked Justice 
Scalia about this. What is the proper role here of the Judiciary in 
resolving a dispute over the president’s power to disobey an express 
statutory prohibition? 

Ms. I^GAN. I think the Court has an important role. I mean, the 
Court generally, I think, has a very important role in policing con- 
stitutional boundaries. And that might be policing the boundaries 
when Congress or some other governmental actor violates some- 
body’s individual rights in a way that’s not permitted by the Con- 
stitution, or it might be a case in which one branch impermissibly 
interferes with another branch or impermissibly infringes on the 
appropriate authority of another branch. So there is some category 
of cases, of course, as between the political branches, that the 
Courts sort of have left to the political branches to work out them- 
selves. And to the extent that the political branches can work their 
problems out by themselves, I think that that’s generally consid- 
ered and it’s generally right to be considered a good thing. But 
there are some times when the Court really does have to step in 
and police those boundaries and make sure that the president 
doesn’t usurp the authority of Congress or vice versa. 

Senator Feingold. In 2007 you gave a speech to Harvard Law 
School graduates about the rule of law. And you talked about an 
infamous incident where Attorney General John Ashcroft was 
asked to authorize an illegal government program while hospital- 
ized for an emergency operation and he refused. And you told the 
graduates that they too would, “face choices between disregarding 
or upholding the values imbedded in the idea of the rule of law.” 
What prompted you to do discuss this theme and in this incident 
in that speech? Do you think that this incident holds lessons for 
Supreme Court Justices as well? 

Ms. Kagan. Senator Feingold, it was a speech I gave to the grad- 
uating class. When I speak to students and particularly when I 
speak to them at important moments in their life like graduation 
when they are really thinking about what careers they want to 
have in the law, you know, I try to tell them some things that will 
stick with them and be meaningful to them and some things that 
I think that it’s important for them to keep in mind as they start 
their careers. And the rule of law and adherence to the rule of law 
there’s no more important thing for any law school graduate to 
keep in the forefront of his or her minds than that. 

And that was a speech where I thought that there were some 
current-day incidents as well as I used some historical incidents to 
just talk about the rule of law. About how no person how ever 
grand, how ever powerful is above the law; to talk about the impor- 
tance of adhering to the law no matter the temptations, no matter 
the pressures that one might be subject to in the course of one’s 
career. And I think that there’s nothing more important than that, 
and that’s what I tried to express in that speech. 
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Senator Feingold. What was it about the Ashcroft incident that 
fit that category? 

Ms. Kagan. Well, that was — that was one of the examples I used 
as Senator Ash — then Attorney General Ashcroft had really taken 
a very principled stand. And I thought that that was notable and 
pointed that out along with a number of others where people have 
taken very principled stands notwithstanding some considerable 
amount of pressure to do otherwise. 

Senator Feingold. Thank you. Let’s turn to the Second Amend- 
ment. I’ve long believed that the Second Amendment grants citi- 
zens a right to own firearms. I was pleased when 2 years ago in 
the Heller decision the Supreme Court agreed with this view. And, 
as you know, the Second Amendment on its face applies only to the 
Federal Government, not to the states, but, of course the Court just 
ruled in the McDonald case that the Second Amendment rights 
apply to the states via the Fourteenth Amendment’s guarantee of 
due process of law. 

Now, there will undoubtedly be more cases in the future that test 
the limits of the government’s ability to regulate the ownership of 
firearms. Accordingly Heller specifically indicated that prohibitions 
on the possession of guns by felons and the mentally ill, laws for- 
bidding guns in sensitive places such as schools and government 
buildings and concealed carry restrictions could pass muster. And 
the Court indicated that the examples it gave of permissible re- 
striction was not an exclusive list. 

You worked on gun issues when you were in the Clinton White 
House or you were familiar with the kinds of restrictions that Con- 
gress has considered and you obviously are familiar with the Su- 
preme Court cases. Can you give us a sense of how you would ap- 
proach a challenge to the constitutionality of a law or regulation 
that restricts gun ownership short of the outright ban and the trig- 
ger-lock requirement that were overturned in Heller? 

In other words, how in your view should a Supreme Court Jus- 
tice go about deciding whether a law infringes on Second Amend- 
ment rights? 

Ms. !^gan. Well, Senator Feingold, I think that the Court — I 
have not — first, I should say, I have not read all the way through 
the McDonald decision because it came out yesterday. But, I think 
that it does not suggest anything to the contrary of what I’m going 
to say. 

I suspect that going forward the Supreme Court will need to de- 
cide what level of constitutional scrutiny to apply to gun regula- 
tions. Some people need Heller to apply strict scrutiny. Other peo- 
ple think that Heller suggests a kind of intermediate scrutiny. I’ve 
seen sort of both views of that decision. It’s clearly a decision that 
will come before the Court. 

I think as you said, the Heller decision clearly does say that 
nothing in it is meant to suggest the unconstitutionality of certain 
very long-standing kinds of regulations, and the felon in possession 
example is the first on that list. But the Court also says that the 
list is not exhaustive. And so I think that there will be some real 
work for the courts to do in this area. 

I should say that the work that I did in the Clinton White House 
was all work, of course, before Heller was decided. And so we really 
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didn’t, you know, apply this kind of scrutiny, this kind of examina- 
tion to those — to those decisions. What President Clinton was try- 
ing to do back in the 1990s and what I as his policy aide was trying 
to help him do was to propose a set of regulations that had very 
strong support in the law enforcement community, that had actu- 
ally bipartisan support here in Congress to keep guns out of the 
hands of criminals, to keep guns out of the hands of insane people. 
It was very much an anti-crime set of proposals that I worked on 
back then in the 1990s. And, you know, I think that we did not 
consider those regulations through the Heller prism just because 
Heller didn’t exist at that time. But I do think that these cases may 
be coming before the Court and the Court will consider sort of reg- 
ulation by regulation which meets that standard. 

Senator Feingold. Going back to campaign finance issues. 
Again, because of your work in the Clinton White House and your 
advocacy for the government’s position in the Citizens United case, 
you’re very familiar with this area. I obviously care a lot about this 
issue and so I’m pleased that obviously your learning curve isn’t 
very steep on this topic. But I’m sure that you heard that Senator 
McConnell has attacked you because of your previous work as a 
policy aide in the area. He thinks you approach election law as a 
political advocate and that you were committed to a political agen- 
da. And he says that’s, “the very opposite of what the American 
people expect in a judge.” 

I think it’s important to point out that when you’re in White 
House counsel’s office, you have the job of evaluating the constitu- 
tionality of various policy proposals. In there you weren’t shy about 
expressing doubts about whether certain ideas could survive a con- 
stitutional challenge. For example, in a note to Jack Quinn that 
was in the documents provided the committee, you said, “I think 
it’s pretty clear that a ban on non-citizen contributions be unconsti- 
tutional Hhough abandoned foreign contributions would not be).” 

In another memo to Quinn you expressed doubt that any con- 
stitutionally valid proposal to limit independent expenditures ex- 
ists. So you said you were, “weary of touting this notion to the 
President.” 

It seems to me that you were quite aware of the need to think 
critically and legally as well as politically as you carried out your 
responsibilities. Can you say a little bit about the process of re- 
viewing draft legislation in the counsel’s office and the importance 
of developing legislation that is consistent with Supreme Court 
precedent as it exists at the time? 

Ms. Kagan. Senator Feingold, I tried my hardest when I was in 
the — when I worked in the Clinton Administration, including as a 
lawyer, to provide good legal advice to the President. Now, it’s a 
context in which one is dealing with law and policy and politics at 
the same time. That’s the kind of institution it is. But it’s very im- 
portant for political figures and for the policy people to understand 
what the law requires and what the law permits and for lawyers 
to give good advice on those topics and that’s what I tried to do. 

I should say that none of what I did in the Clinton White House 
whether as a lawyer for the Administration or as a policy person 
for the Administration really has much to do with what I would do 
as a judge. 
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I know that when Chief Justice Roberts was here and he talked 
about a position that he had had in the Justice Department, I 
think he separated out those two quite clearly. And I think he was 
right to do so. But one is simply in a different position and at the 
same time as one is trying to provide good and independent legal 
advice to the President, one is also part of the President’s team and 
doing so in that context. A very, very different kind of context from 
the context that I would be approaching cases as a judge. 

But I will say that I think that my experience in the White 
House during the 1990s is valuable in one sense, which is that it 
taught me to very much respect the other branches of government. 
You know. I’m not a person whose experience is only and all about 
courts. I don’t think courts are all there is in this government. I 
think that the political branches. Congress and the President are 
incredibly important actors and should be making most of the deci- 
sions in this country. Courts do police the constitutional boundaries 
and do ensure that Congress and the President don’t overstep their 
role, don’t violate people’s individual rights. But when it comes to 
policy, it ought to be courts that — excuse me, it ought to be Con- 
gress and the President that do the policymaking. And the courts 
ought to respect that and ought to defer to that. 

And I think that my experience in the executive branch and deal- 
ing a lot with Congress has made me very respectful of the Presi- 
dent’s role and Congress’s role in our government. 

Senator Feingold. I think that’s an excellent answer. I thank 
you for it. 

I’m going to turn to something that requires a little more back- 
ground now. A question that seem especially pertinent in the wake 
of the Deep Water Horizon disaster. In 1989 the largest oil spill in 
American history decimated Prince William Sound when we 
watched with horror as oil from the Exxon Valdez seeped into one 
of our most fragile ecosystems and caused tremendous damage. At 
the time it was hard to imagine that we would ever again see an 
oil spill of this magnitude or this kind of environmental damage. 
Tragically, we now know better. 

Now, as was discussed by a number of Senators yesterday, after 
extensive litigation a jury in Anchorage awarded $5 billion in puni- 
tive damages to the plaintiff in the Exxon Valdez case which at the 
time was less than Exxon profits in 1988 and is now less than the 
total profits Exxon took home in the first quarter of 2010. Nineteen 
years after the jury awarded that amount, Alaskan landowners and 
commercial fishermen had still not received a single penny of that 
$5 billion award and we were hoping that the Supreme Court 
would finally vindicate their claims. 

But instead of considering the need to punish Exxon and deter 
this sort of conduct in the future, the Court manufactured a new 
rule and concluded that the award was excessive. In reaching that 
decision the Court stated that Exxon and other corporations need 
to have predictability so they can look ahead and know what the 
stakes are when they choose one action or another. 

Now, it’s not hard to read this decision, especially in light of 
what’s happened in the Gulf, as the Supreme Court giving a free 
pass to reckless corporations even when our health and environ- 
ment are at stake. This is also one of many decisions over the last 
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decade where the Court has bent over backwards to find a way to 
protect corporate interests. 

One of the judiciary most important roles is to prevent powerful 
groups and corporations from running rough shot over the rights 
of individuals. What did you think of the Exxon decision and do 
you agree that courts have an important role to play in protecting 
people who are injured by corporate misconduct? 

Ms. Kagan. Senator Feingold, courts have an important role to 
play in protecting people under the law who are injured by cor- 
porate misconduct or by any other. This is an active area of the 
law, this question of what limits should be placed, if any, on puni- 
tive damage awards. 

What the Supreme Court did in the Exxon case was really to de- 
cide it under its common law maritime powers. This was actually 
not a due process case as which some prior punitive damages cases 
have been. Instead what the Court decided, a majority of that 
Court, was that there was an appropriate ratio of one to one, I be- 
lieve it was, for punitive damages as compared with compensatory 
damages as a matter of Federal common law. And the relevance of 
that fact is that common law typically can be overturned by stat- 
ute. And so that gives Congress an important role to play in this 
area. That would, of course, not be the case to the extent that any 
limits on punitive damages were a matter of the Constitution. But 
as I understand the Exxon decision, the Exxon decision was based 
on common law power rather than a constitutional ruling. 

Senator Feingold. Let me do something completely different. 
Last year I asked Justice Sotomayor how a Yankees’ fan could un- 
derstand the everyday challenges of rural and small-town Ameri- 
cans in Wisconsin who root for the Brewers or Packers. I under- 
stand you’re a Mets fan, which at least is more the underdog over 
the 

[Laughter.] 

Senator Feingold. 

Ms. Kagan. I don’t know if it’s more the underdog 

Senator Feingold. Well, traditionally, certainly. 

[Laughter.] 

Senator Feingold. So, first of all, if you’re confirmed it should 
make for an interesting dynamic on the Court between the two of 
you, but I want to ask you the same question. 

You grew up in Manhattan. You were a dean at Harvard Law 
School and you’ve lived in big cities most of your life. And there 
may be a perception on some people’s part that you may not com- 
pletely understand what many Americans are struggling with right 
now. In fact, at a recent town hall meeting I held in Stephens 
Point, Wisconsin one of my constituents asked why nominees to the 
Supreme Court always seem to be from the east coast when we 
have plenty of fine candidates in the Midwest. 

How will you strive to understand the effects of the Supreme 
Court’s decisions in the lives of millions of Americans who don’t 
live on the east coast or in our biggest cities? 

Ms. Kagan. Senator Feingold, does it count that I lived in Chi- 
cago for some period of my life? 

Senator Feingold. Well, you’re getting closer. 

[Laughter.] 
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Ms. Kagan. Senator Feingold, I hope I’ve always been a person 
who’s able to see beyond my own background and to listen hard to 
people. Not only we’ve talked about listening hard to people of dif- 
ferent political persuasions and views, but to try to learn from peo- 
ple who have different geographic backgrounds, different religious 
backgrounds, different racial backgrounds. I mean, I think that 
this is something not only that makes a good judge, but that makes 
a good human being is to try to learn from people other than your- 
self And I hope I’ve used the opportunities that life has provided 
me in my life to do that. 

Senator Feingold. I mentioned in my remarks on Monday that 
public confidence in the Court is extremely important just as it is 
crucial that the public has confidence in the integrity of its elected 
representatives. Last week there were news reports that the judge 
who overturned the Obama Administration’s moratorium on deep- 
water drilling may own stock in energy companies. It’s very dam- 
aging to the judiciary when a judge’s neutrality can be questioned 
which is why I think, obviously, the ethical choices of a judge must 
be beyond reproach. 

What do you think are the most important ethical questions fac- 
ing the judiciary, particularly the Supreme Court, and will you be 
an advocate within the Court and the judiciary for addressing 
these issues forthrightly and strongly? 

Ms. Kagan. Well, certainly. Senator Feingold, what Chairman 
Leahy opened up with which is the whole question of making sure 
a judge is appropriate — is recused from cases that a judge should 
be recused from. And there are obviously some hard calls there and 
some judgment calls. But taking those recusal rules very seriously 
is something that any judge should do. And I’m not speaking par- 
ticularly about this case, the case that you mentioned which I know 
nothing about, but in general I think judges should approach their 
recusal obligations with a great deal of seriousness and care. 

Senator Feingold. And when we spoke in my office, you indi- 
cated that you had just recently learned that the Supreme Court 
was basically exempt from the code of judicial conduct and the 
rules that the judicial conference puts in place to apply it and so 
you didn’t really have an opinion about it. But now that you’ve had 
a chance to think about it, do you think, for example, that Supreme 
Court Justices ought to be able to have contacts with parties to the 
case that other judges can’t? 

Ms. Kagan. Senator Feingold, I really haven’t thought about that 
issue since we talked about it. And I would want to speak with the 
people whom I hope would be my colleagues about it before I an- 
swer that question. I think it’s an important question and one wor- 
thy of real consideration. 

Senator Feingold. All right. I want to talk with you now about 
the issue of forced arbitration which I’ve been working on for about 
a decade. More and more powerful economic interests are forcing 
consumers and employees to bring their disputes not to the courts 
but to a parallel legal system where the rule of law barely applies 
and where the outcome I think is stacked against them. 

A centu^ ago Congress passed the Federal Arbitration Act to 
allow parties who wanted to take their disputes to arbitration to 
enforce the results of the arbitration in court. In the last several 
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decades, however, the Supreme Court has twisted this law to allow 
banks and mortgage companies, health care providers, big Agri- 
businesses and others to enforce so-called “take-it-or-leave-it con- 
tracts” that force people to use arbitration even if they don’t want 
to. I think that’s wrong and Congress needs to change it. 

And just this past week in the Rent-A-Center case the Court held 
that in most cases where a claim is made that enforcement of an 
arbitration clause would be unconscionable it would be the arbi- 
trator — the arbitrator who gets to rule on that issue. Do you under- 
stand why the Supreme Court’s decisions in favor of powerful inter- 
ests who want to force consumers and employees into arbitration 
against their will are so troubling to those who believe that our 
courts must continue to be available to enforce consumer protec- 
tion, employment discrimination and other laws written to protect 
the powerless from misconduct by the powerful? 

Ms. Kagan. Senator Feingold, I have not had an opportunity to 
read that case. It was not one that the Solicitor General’s office 
participated in and I don’t have a view of it or much knowledge 
about it. I think that in this — in this — in that case the Supreme 
Court was interpreting a Congressional statute and this is another 
of the areas where Congress does indeed get to state the rules. So 
to the extent Congress thinks the Court got it wrong in that case 
or in any other regarding arbitration, I think it’s appropriate and 
the Court would and should respect what Congress does. 

Senator Feingold. With regard to financial regulation. I’ve 
heard a lot of anger from my constituents about financial institu- 
tions that have acted irresponsibly and then looked to the public 
for a safety net when things went wrong. That’s in part why I pose 
the Wall Street bailout, to take perhaps the most egregious exam- 
ple. Since the fall of 2008 the Federal Government provided ap- 
proximately $170 billion in bailout funding to the insurance giant 
AIG. But in contrast to the many workers in Wisconsin, and others 
who faced a cut in their benefits and pensions because of the reces- 
sion, AIG insisted incredibly that it was contractually obligated to 
pay roughly $165 million in bonuses to its executive employees 
even as it was staying afloat with taxpayer money. I found it hard 
to believe that the bonuses were legally required. So I was in- 
trigued by a recent piece written by Noah Feldman, who I believe 
you hired when you were at Harvard. Feldman called for a new 
constitutional vision that would, “focus on government’s duty to 
protect the public not the bankers who needed to be bailed out in 
the first place.” 

In light of the recent financial crisis, how should the courts 
evaluate the constitutionality of government regulation of big cor- 
porations and financial markets and other efforts to protect citizens 
and consumers from economic disaster? 

Ms. Kagan. Senator Feingold, it’s a very broad question and I 
guess I couldn’t answer it except, you know, with respect to a par- 
ticular case, a particular set of circumstances, a particular constitu- 
tional provision. I’ve not read Noah Feldman’s article on this so I 
can’t talk about that. But I think, you know, the duty of the Court 
is obviously to apply the constitution to apply the statutes in any 
case that comes before it. And to the extent that the Constitution 
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or some particular statute made illegal some of the conduct that 
you’re talking about, the duty of the Court is to enforce that. 

Senator Feingold. One last question. As you know the appoint- 
ment of so-called “Czars” by the White House got a lot of attention 
last year. Although there was certainly a political component to 
some of the criticism, I did think there was some legitimate matter 
that needed to be explored, particularly since there seems to be a 
trend over the last several administrations and I held a hearing on 
the topic. 

You’ve written a len^hy and impressive Law Review article 
about the President’s ability to direct and control action by admin- 
istrative agencies so I’m interested in your perspective. Do you 
think there are any constitutional problems with presidents relying 
on non-Senate confirmed Czars to direct administrative policy rath- 
er than the heads of administrative agencies? And how do you 
think Congress can exercise meaningful oversight over the Czars 
operating within the White House when the White House counsel 
often takes the position that they should not testify before Con- 
gress about their activities? 

Ms. Kagan. Senator Feingold, I think that there are important 
considerations on both sides of this question. On the one hand the 
President wants to have advisors in appropriate positions, advice 
he can trust, advice he can count upon. On the other hand Con- 
gress has an important interest in accountability and making sure 
that the President and the President’s actions can be held to ac- 
count in this institution. 

I think that the balance between those two, when it comes to the 
President appointing certain people as Czars or whatever you want 
to call them, probably is most appropriately determined by the po- 
litical branches themselves, by the give and take, the back and 
forth between Congress and the President. Congress, of course, has 
many ways to express to Presidents that it doesn’t like some set 
of actions that he’s taken including some appointments that he’s 
made. 

I suspect that a judicial case on that subject might be a last re- 
sort rather than what seems to me to be the more common, and 
I think the more appropriate way of dealing with a conflict and a 
disagreement as to this matter which is Congress and the Presi- 
dent kind of battling it out as to the way he should appoint people. 

Senator Leahy. That will be it for this morning. We’ll come back 
within a few minutes after the vote which begins at 2:15. I will 
then recognize the next Republican Senator in line and go to the 
next Democratic Senator. 

I hope you get some lunch. 

Ms. Kagan. Thank you, Mr. Chairman. 

Senator Leahy. General, you’re the one who has had to do all the 
work here this morning. I appreciate your testimony. We stand in 
recess. 

[Recess 1 p.m. to 2:27 p.m.] 

Chairman Leahy. I’d welcome everybody back. I understand that 
the next person to question is Senator Grassley. Could you swap 
places with somebody else? 

Solicitor General Kagan, glad to have you back. I hope you at 
least had a chance to have some lunch. 
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Solicitor General Kagan. I did, Mr. Chairman. Thank you very 
much. 

Chairman Leahy. Good. 

Senator Grassley. 

Senator Grassley. Glad to be with you, Ms. Kagan. In an inter- 
view published May, 2004, in the Metropolitan Corporate Counsel, 
you stated, “Our courts are called upon to decide important mat- 
ters, matters that often have great public impact. The attitude and 
views that a person brings to the bench make a difference in how 
they reach those decisions. So the Senate is right to take an inter- 
est in who these people are and what they believe.” 

Could you explain what kind of attitudes and views you were 
talking about in the quote? What attitude and views would you 
bring to the Supreme Court? 

So I will stop here: third, and most importantly, how will they 
“make a difference” in how you, reach decisions? And “make a dif- 
ference” are words out of your quote. 

Solicitor General Kagan. Thank you. Senator Grassley. This real- 
ly goes back to the questions I started with Senator Leahy about. 
Senator Leahy asked me, did I think that the Senate had an impor- 
tant role to play in this process. And I said, yes, it did, that the 
matter of confirming a Supreme Court justice is a highly signifi- 
cant one for the country, and that the Senate has an important role 
to play. 

Different justices approach constitutional interpretation dif- 
ferently, approach statutory interpretation differently. The Senate 
has both an opportunity, but I think also a responsibility, to try to 
delve into those matters and to try to figure out what stances, what 
approaches a person is likely to bring to the court. 

I tried to suggest to Senator Leahy earlier the kind of approaches 
I’d use. With respect to constitutional interpretation, that I thought 
that a variety — justices should appropriately look to a variety of 
sources; that I didn’t have a grand theory with respect to constitu- 
tional interpretation; that I’m more pragmatic in my approach to 
constitutional interpretation; that I believe justices, depending on 
the particular provision, depending on the particular case, depend- 
ing on the particular issue, should look to text, to history, to tradi- 
tions, to precedent, certainly, and to the principles embodied in 
that precedent. 

Senator Grassley. The attitudes and views that you have, how 
will they make a difference in how you will reach a decision? 

Solicitor General Kagan. Well, I think that approach to interpre- 
tation, to constitutional interpretation, is the one that I would 
bring to the court and is the one that I would use on the court. 
That’s an approach that might be different than some other people, 
same — some people have that approach, some people have a dif- 
ferent approach, and I think that those differences do matter. 

Senator Grassley. OK. I’d like to go to the Second Amendment. 
In Sandidge v. United States, the DC Circuit Court of Appeals held 
that the Second Amendment only protects a collective right, not an 
individual right, upholding DC’s handgun ban and registration re- 
quirements. A version of this law was later overturned in Heller. 

As a clerk to Justice Thurgood Marshall, you recommended 
against Supreme Court review. Your entire legal analysis was this: 
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“Petitioner’s sole contention is that the District of Columbia’s fire- 
arms statutes violate his constitutional right to keep and bear 
arms. I’m not sympathetic.” 

Why were you “not sympathetic”? Were you not sympathetic to 
that challenge because it was your belief that the Second Amend- 
ment protects a collective, not an individual, right to keep and bear 
arms? 

Solicitor General Kagan. Senator — Senator Grassley, I rec- 
ommended that the court — that Justice Marshall vote to deny cer- 
tiorari in that case. This was 20 years before Heller. The state of 
the law was very different. No court, not the Supreme Court and 
no appellate court, had held that the Second Amendment protected 
an individual right. Indeed, none of the justices on the court at that 
time voted to take certiorari in that case. 

When the Supreme Court took cert in Heller, a Circuit Court had 
held that the Second Amendment protected an individual right. 
There was a conflict in the circuits. It was ripe for Supreme Court 
review. But at this time, no court had held that. It had long been 
thought, starting from the Miller case, that the Second Amendment 
did not protect such a right. And as I say, no justice voted to accept 
certiorari in that case. 

Now, the Heller decision has marked a very fundamental move- 
ment in the court’s jurisprudence with respect to the Second 
Amendment. And as I suggested to Senator Feinstein, there is no 
question that, going forward, Heller is the law, that it is entitled 
to all the precedent that any decision is entitled to, and that’s true 
of McDonald as well with respect to McDonalds, holding that the 
Second Amendment applies to the States, and that’s what I would 
apply. 

Senator Grassley. So then if there had been — the Heller case ex- 
isted, you would have been sympathetic to the challenge, and so 
the words “I am not sympathetic” were related to what you thought 
the law was at that time? 

Solicitor General Kagan. It certainly was. Senator Grassley. It 
would have been an entirely different case had Heller existed prior 
to that certiorari petition. 

Senator Grassley. I’d like to continue on the Second Amend- 
ment. The Supreme Court held, as you know, in Heller, that the 
Second Amendment includes an individual right to possess fire- 
arms, not collective right conditioned by participation in a militia. 
Yesterday, the Supreme Court ruled in McDonald that the indi- 
vidual right recognized in Heller is applied to the States through 
the Doctrine of Incorporation via the Fourteenth Amendment. 

This is not a comment on the case, but do you personally believe 
that the Second Amendment includes an individual right to possess 
a firearm? 

Solicitor General Kagan. Well, I do think that Heller is the law 
going forward. I have not had, myself, the occasion to delve into the 
history that the court dealt with in Heller, but I have absolutely 
no reason to think that the court’s analysis was incorrect in any 
way. I accept the court’s analysis and will apply it going forward. 

Senator Grassley. So whether you personally believe that Heller 
or the right to bear arms is a collective or an individual right will 
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have no bearing in the future, but you don’t want to tell us what 
your own personal belief is? That’s kind of what I’m asking. 

Solicitor General Kagan. Well, my approach in these hearings 
has been not to grade cases, even if I thought I had the where- 
withal to grade them, which I’m not sure I do in Heller, just be- 
cause the case is based so much on history, which I’ve never had 
an occasion to look at. 

I know that the scholarship in this area has suggested that there 
is a very strong view that there is an individual right under the 
Second Amendment, and certainly Justice Scalia’s opinion, which is 
a very thorough opinion for the court, is entitled to all the weight 
that any precedent has going forward. 

Senator Grassley. The court said in Heller, “It’s always been” — 
and I guess I would put emphasis upon the word “always” — “It’s al- 
ways b^een widely understood that the Second Amendment, like the 
First and Fourth Amendments, codified a preexisting right.” 

Do you believe that the Second Amendment codified a preexisting 
right or was it a right created by the Constitution? 

Solicitor General Kagan. Senator Grassley, I’ve — I’ve never really 
considered that question, as to whether the Second Amendment 
right 

Senator Grassley. Well, it’s basic to our Declaration of Inde- 
pendence that says we are endowed by our Creator with certain in- 
dividual rights, among them. You know what it says. And we aren’t 
endowed by our government, so the question here is, are we en- 
dowed by our Constitution with this right or did it exist before the 
Constitution existed? 

Solicitor General Kagan. Well, Senator Grassley, I do think that 
my responsibility would be to apply the Constitution as understood 
and previously applied by the court, and that means as understood 
and interpreted by the court in Heller, and that’s what I would do. 
So I think that the fundamental legal question would be whether — 
that a case would present would be 

Senator Grassley. Yes. 

Solicitor General Kagan. — whether the Constitution guarantees 
an individual right to bear arms, and Heller held that it did, and 
that’s good precedent going forward. 

Senator Grassley. I know the Declaration of Independence is 
not the law of the land, but it does express the philosophy of why 
we went to war and why our country exists. You understand, I 
hope, that if we’re endowed by our government with certain rights 
the government can take them away from us, whereas if we pos- 
sess them ourselves and give them up from time to time to the gov- 
ernment to exercise in our stead, then the government can’t take 
away something that’s inherently ours. 

Do you believe that the Second Amendment right to bear arms 
is a fundamental right? 

Solicitor General Kagan. Senator Grassley, I think that that’s 
what the court held in McDonald. 

Senator Grassley. OK. And you agree with it? 

Solicitor General Kagan. Good precedent going forward. 

Senator Grassley. In response to questions from Senator Leahy 
and Feinstein, you stated that Heller and McDonald are now set- 
tled law. Do you agree with the decisions in Heller and McDonald 
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as an individual? Not as a Supreme Court justice, but do you be- 
lieve in them as settled law personally? 

Solicitor General Kagan. I do think that those decisions are set- 
tled law and are entitled to all the weight that any precedent of 
the Supreme Court has. 

Senator Grassley. OK. Will you follow stare decisis and uphold 
Heller and McDonald? 

Solicitor General Kagan. I will follow stare decisis with respect 
to Heller and McDonald, as I would with any case. 

Senator Grassley. When you became dean of Harvard Law 
School, you spearheaded a sweeping overhaul of the academic cur- 
riculum. One change required students to take an international or 
comparative law course during their first year. You said, “We’re in 
a new world and internationalization is an example. There’s a rec- 
ognition that a traditional curriculum does not provide some of 
what lawyers today need to know.” I don’t disagree with that state- 
ment. You also said that the first year of law school is the “founda- 
tion of legal education” — those four words are your words — because 
what students learn in that year “shapes their sense of what the 
law is, its scopes, its limits, and its possibilities.” 

I agree that the first year of law school is critical in framing a 
future lawyer. I also believe that taking an international law 
course is worthwhile. However, I’m troubled by your failure to rec- 
ognize the obvious importance of requiring a class in constitutional 
law. 

I am troubled by your decision to shape a student’s under- 
standing of U.S. constitutional law, if any, through the eyes of for- 
eign legal systems, some of which have little respect for the value 
and principles that we hold so dear in this country. 

Surprisingly, constitutional law is not a first-year requirement at 
Harvard. In fact, it isn’t even a requirement to graduate from the 
law school. Yet, almost all the top law schools across the United 
States require their students to take a constitutional law course to 
graduate, and it’s usually a first-year requirement. 

When you said that “the traditional curriculum does not provide 
some of what lawyers today need to know”, are you saying that 
they don’t need to know constitutional law? And why, then, is it 
more important for a law student to take an international law 
course than a course in U.S. constitutional law? In other words, 
which is more important, our Constitution or other nations’ con- 
stitutions and laws? 

Solicitor General Kagan. Our constitutional law is absolutely 
basic. When we were doing the curricula review of the law school 
some years ago, we did think about what should be in the first 
year. One of the questions we considered was whether to put some 
constitutional law in the first year. 

Harvard has long taught constitutional law in the second and 
third year since as far back as I can remember; I know that when 
I was a student it was taught in the second and third year. And 
we had a very serious discussion among our faculty as to whether 
to put constitutional law in the first year, as some schools do. Al- 
though the two schools I’ve taught at, both Harvard and the Uni- 
versity of Chicago, teach constitutional law in the second and third 
year. 
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The reason for that is really a sense that students are better 
equipped to understand and to appreciate and to really delve into 
thoroughly all the subtleties and complexities of constitutional law 
issues in the second and third year, and that when you put it in 
the first year it actually short-changes constitutional law because 
you can only give students a very small amount of what they really 
should know. 

So both at Harvard at in the University of Chicago, it’s taught 
in the second and third year where it can be stretched out over a 
longer stretch of time, where students can delve more deeply into 
it, and also study it more broadly. 

Now, we did decide, when we were doing this curricula review — 
we did decide to put some more constitutional law in our first year, 
and the way we did that was through a course that focused on the 
governmental process: legislation, regulation. That course is, in 
part, an introduction to constitutional law because it focuses quite 
a lot on separation of powers issues. 

So, in fact, during that curricula review, although we decided, 
and the constitutional law faculty felt extremely strongly about 
this, the constitutional law primarily be kept in the upper years 
where students can deal with it in a much more sophisticated and 
in-depth way. We did put some constitutional law into the first 
year curriculum, specifically separation of powers issues, in a 
course that we devoted to the governmental process. 

Senator Grassley. But in the process of your explanation, you’re 
justifying that constitutional law is less of a foundation course than 
international law, are you not? 

Solicitor General Kagan. No. Senator Grassley, constitutional law 
is absolutely basic. The Harvard faculty has decided that it’s actu- 
ally best taught and most thoroughly taught and most broadly 
taught when it is done in the second and third years. Almost all 
students take a very wide set of constitutional law issues, more 
than they could do in the first year, at Harvard. So I think it’s ab- 
solutely basic to our understanding of who we are as a people, and 
certainly to the knowledge of lawyers. 

Now, I do think that international law is something that all law 
students today should be familiar with. I know that the students 
who graduate from Harvard, they go out, they do international liti- 
gation, they do international arbitrations, they do international 
business transactions, they do 

Senator Grassley. I said I didn’t disagree with you on the im- 
portance of international law. Let me go on, please. 

Should judges ever look to foreign law for “good ideas” ? Should 
they get inspiration for their decisions from foreign law? 

Solicitor General Kagan. Well, Senator Grassley, I guess I’m in 
favor of good ideas coming from wherever you can get them, so in 
that sense I think for a judge to read a Law Review article or to 
read a book about legal issues or to read the decision of a State 
court, even though there’s no binding effect of that State court, or 
to read the decision of a foreign court, to the extent that you learn 
about how different people might approach and have thought about 
approaching legal issues. But I don’t think that foreign law should 
have independent precedential weight in any but a very, very nar- 
row set of circumstances. 
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So I would draw a distinction between looking wherever you can 
find them for good ideas, for just to expand your knowledge of the 
way in which judges approach legal issues, but — but making that 
very separate from using foreign law as precedent or as inde- 
pendent weight. Fundamentally, we have an American Constitu- 
tion. Our Constitution is our own. 

It’s the text that we have been handed down from generation to 
generation, it’s the precedents that have developed over the course 
of the years. And except with respect to a very limited number of 
issues, that Constitution ought to — the fundamental sources of 
legal support and legal argument for that Constitution ought to be 
American. 

Senator Grassley. Which foreign countries would you suggest 
we look to for good ideas? 

Solicitor General Kagan. Senator Grassley, I guess I would say 
again what I started with, which is, you can look to good ideas 
wherever they come from. You know, there’s a brief that we filed 
recently in the Supreme Court, the Solicitor General’s Office filed 
it. It regarded a Foreign Sovereign Immunities Act case. And in the 
course of that brief, we noted a number of different foreign prece- 
dents regarding what other Nations do with respect to the immu- 
nity of foreign officials. So, you know, that’s the kind of way in 
which I think having an awareness of what other Nations are 
doing, you know, might be — might be useful. 

Senator Grassley. Some judges, and maybe justices, have said 
that our “influence in the world” should be a factor that a judge 
consider in constitutional interpretation. So do you believe that our 
“influence in the world” should be a factor that judges consider in 
constitutional interpretation? 

Solicitor General Kagan. Senator Grassley, I think judges should 
let the President and the Congress worry about our influence on 
the world. I think that that’s not something that judges should pay 
much attention to, should pay any attention to. 

Senator Grassley. If confirmed, would you rely on or cite inter- 
national foreign law when you decide cases? 

Solicitor General Kagan. Well, Senator Grassley, I guess I think 
it depends. There are some cases in which the citation of foreign 
law or international law might be appropriate. We spoke earlier — 
I forgot with which of the Senators — about the Hamdi opinion. The 
Hamdi opinion is one in which the question was how to interpret 
the authorization for the use of military force. Justice O’Connor, in 
that case — one of the ways that she interpreted that statute was 
by asking about the law of war and what the law of war usually 
provides, what authorities the law of war provides. 

That’s a circumstance in which, in order to interpret a statute 
giving the President various wartime powers, the court thought it 
appropriate to look to what the law of war generally provided. So 
there are a number of circumstances, I think. I mean, another ex- 
ample would be, suppose the President has the power to recognize 
Ambassadors under Article 2. 

There might be a question, well, who counts as an ambassador? 
One way to understand that question is to look at what inter- 
national law says about who counts as an ambassador, and that 
might or might not be determinative, but it would be, you know. 
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possibly something to think about and — and — and something to 
cite. 

Senator Grassley. You wrote in your Oxford thesis, “Judges will 
have goals. And because this is so, judges will often try to mold and 
steer the law in order to promote certain ethical values and achieve 
certain social ends. Such activity is not necessarily wrong or in- 
valid.” Then in addition, you wrote, “And yet, no court should make 
or justify its decisions solely by reference to the demands of social 
justice. Decisions should be based upon legal principle and reason; 
they should appeal no less to our intellectual than to our ethical 
sense. If a court cannot justify a ruling in terms of legal principle, 
then the court should stay its hand: no judge should hand down a 
decision that cannot plausibly be grounded in principles referable 
to an accepted source of law. If, on the other hand, a court can jus- 
tify a ruling in terms of legal principle, then that court must make 
every effort to do so. Judicial decisions must be based, above all 
else, on law and reason.” 

Is it ever appropriate for judges to “mold and steer” the law? 

Solicitor General Kagan. Senator Grassley, all I can say about 
that paper is that it’s — it’s dangerous to write papers about the law 
before you’ve spent a day in law school. So, I wrote that paper 
when — before I spent a day in law school. I was trying to think 
about whether to go to law school and I decided to write a paper 
about law in order to figure out whether I was interested in the 
subject, and I discovered that I was interested in the subject and 
I went to law school, where I found out that I might have been in- 
terested in the subject but I didn’t know much about the subject 
at the time. So, I would — I would — I would — I would just ask you 
to — to recognize that I didn’t know a whole lot of law then, and 
there are — I didn’t know a whole lot of law then. 

[Laughter.] 

Senator Grassley. You know, if I accept your answer it’s going 
to spoil a whole 5 minutes I had here. 

[Laughter.] 

Chairman Leahy. Chuck, go ahead and accept it. 

[Laughter.] 

Senator Grassley. Let me enjoy it anyway, will you? 

[Laughter.] 

Senator Grassley. When you said that, “No court should make 
or justify its decisions solely by reference to the demands of social 
justice”, are you saying that it’s acceptable for a court to make and/ 
or justify its decision based upon “the demands of social justice” ? 
And if so, whose “demands of justice” are you referring to? 

Solicitor General Kagan. Well, the first thing I’m going to do is 
just to ask that what I just said about that paper just be repeated 
for the record. And now I’ll say, no, I don’t think it’s — it’s — it’s ap- 
propriate to decide cases based on demands of social justice that 
are external to the law that — that ought to be applied to the case, 
whether that’s constitutional law or statutory law. 

Senator Grassley. OK. Well, let me leave that then and say that 
you learned a lot by going to law school. I’m not sure I say that 
to very many people. 

[Laughter.] 

Senator Grassley. I’m not a lawyer, you know. 
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[Laughter.] 

Senator Grassley. Let me go to one of your judicial heroes, 
Judge Barak. Because you don’t have any judicial experience, we 
have no concrete examples of how you decide cases. So we have to 
look elsewhere for clues as to what your judicial philosophy might 
he, including your judicial role models, because we have to assume 
that you agree with their judicial method. 

I am troubled by the fact that you hold up Judge Barak to be 
a judicial role model. You’ve called him your “judicial hero.” Judge 
Barak’s judicial philosophy is undeniably activist and seen by 
many as a brazen abuse of power. He’s been described as having 
“created a degree of judicial power undreamt of by most aggressive 
United State Supreme Court justices.” For example. Judge Barak 
believes that “a judge has a role in the legislative project.” Will you 
look to Judge Barak’s judicial method as a model for deciding 
cases? 

Solicitor General Kagan. I will not. Senator Grassley. I do ad- 
mire Justice Barak, who is, of course — was for many years the 
chief justice of the State of Israel. He is very often called the “John 
Marshall of the State of Israel” because he was central in creating 
an independent judiciary for Israel and in ensuring that Israel, a 
young nation, a nation threatened from its very beginning in exis- 
tential ways, and a nation without a written constitution — he was 
central in ensuring that Israel, with all those kinds of liabilities, 
would become a very strong rule of law nation, and that’s why I 
admire Justice Barak, not for his particular judicial philosophy, not 
for any of his particular decisions. 

As you know — I don’t think it’s a secret — I am Jewish. The State 
of Israel has meant a lot to me and my family, and I admire Jus- 
tice Barak for what he has done for the State of Israel in ensuring 
an independent judiciary. 

Senator Grassley. So then I suppose I can assume that you 
would disagree with his statement that “a judge has a role in the 
legislative project” ? 

Solicitor General Kagan. I do disagree with that. 

Senator Grassley. OK. 

Solicitor General Kagan. I think that the legislative role and the 
judicial role are fundamentally different and that judges owe a 
great deal of deference to legislatures and should not — the legisla- 
tive way of thinking is entirely different from the judicial way of 
thinking, and judges should think of themselves, as I indicated be- 
fore, only as policing the constitutional boundaries, only as ensur- 
ing that the legislature does not overstep its constitutional role by 
interfering with the States or by violating individual rights, but 
certainly the judges should not be doing what the legislature ought 
to be doing, which is making the fundamental policy decisions for 
this Nation. 

Senator Grassley. One last statement he made, and I assume 
you would disagree with this as well. At Harvard Law, he spoke, 
“There are cases ... in which the judge carries out his role prop- 
erly by ignoring the prevalent social consensus and becoming a flag 
bearer of a new social consensus.” Would there be some time you 
might find that appropriate for the Supreme Court to take a leap 
like that? 
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Ms. Kagan. Well, I’m not exactly sure what he meant by that, 
but if he meant that the court should sort of make decisions that 
the American people — that more appropriately should make, the 
sort of fundamental policy decisions of our society, I don’t agree 
with that. As I said, I was talking about Justice Barak, and my ad- 
miration for Justice Barak comes from his important role at the 
State of Israel in ensuring an independent judiciary, and most fun- 
damentally in ensuring that Israel is this strong rule of law nation. 

Senator Grassley. Last question. Do you believe that Judge 
Barak endorses a philosophy of judicial restraint or judicial activ- 
ism? 

Ms. Kagan. I think that Justice Barak’s philosophy is — is so dif- 
ferent from anything that we would use or would want to use in 
the United States. I mean, for one thing, Israel is a country with- 
out any written constitution, a very fundamental difference from 
the United States. So nothing about what I said about Justice 
Barak suggests in any way that I think that his ideas about the 
judge’s role in constitutional interpretation should be transplanted 
to the United States. 

Senator Grassley. Thank you. 

Chairman Leahy. And I would just put in the record. Justice 
Antonin Scalia said about, as he said his good friend Judge Barak 
when he gave him the American Association of Jewish Lawyer’s 
Pursuit of Justice Board and Justice Scalia expressed his profound 
respect for the man and with Judge Richard Posner, conservative 
luminary, described him by saying if there were a Nobel Prize for 
law. Judge Barak would probably be an early recipient. 

But I would also note on the question of looking at foreign law, 
I was thinking the record, another nominee sent to us and I think 
there is a question, there are other legal issues that come up in 
which I think it is legitimate to look to foreign law and gave some 
examples. It is something useful to look to. That was Justice Alito 
and I just note that parenthetically the Republican voted for him. 

Senator Grassley. Mr. Chairman, I can only assume that with 
your quick comeback that you have a copy of my notebook. 

Chairman Leahy. You probably wonder why there was a door to 
your shed that was open this morning. 

Senator Sessions. I respect the Chairman’s prerogative, but I 
don’t think we should be in the situation where the Chairman re- 
buts the questioning of each and every witness on this side. I think 
it kind of alters the dynamics. 

I would just say with regard to Justice Scalia’s comments about 
Mr. Barak at that same comment on lightening Kagan, he ex- 
pressed a clear difference on philosophy about the activist vision 
that Justice Barak has for the role of a judge. 

Judge Posner said his, that Judge Barak’s activism exceeds any- 
thing dreamed of by the most activist American judge. I think you 
misquoted and failed to quote completely the nature of those two 
people’s comments. There is a raging debate in this country and no 
one denies it over the extent to which foreign law can be cited to 
define a constitution and laws of this country. 

I would assume that this nominee from her statements would be 
on the side of Justice Cinsburg who favors that and 
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Chairman Leahy. I will reclaim. We will have plenty of time to 
debate this. As you know, I gave Senator Grassley extra time and 
then I responded with an equal amount of time. We will put it into 
the record. Of course I would yield to anybody who wants to put 
it into the record just exactly what Justice Alito said and Judge 
Posner said and Judge Scalia said. 

Ms. Kagan. Senator Leahy, if I might just make one last point. 
I made these remarks about Justice Barak when he came to Har- 
vard Law School to give a speech. 

One of the things that I did as Dean of Law School was I gave 
introductions. I gave introductions to many, many people. If any of 
you had come to Harvard Law School, I would have given you a 
great introduction, too. 

Chairman Leahy. Thank you. And with that, I yield to, you see. 
Senator Grassley, you’ve got something to look forward to yet. Sen- 
ator Specter, go ahead. 

Senator Specter. Mr. Chairman, thank you to you and Senator 
Sessions on your second or third round. Some of us having had a 
first round. 

Senator Sessions. Your effective role as ranking member. 

Senator Specter. May we start at 30 minutes on my clock with- 
out Senator Sessions’ interjection? 

Madam Solicitor General, I begin with concern for separation of 
powers which is a foundation of the constitution and the concerns 
I have with what the Supreme Court has done really in having a 
consolidation of power. A lot of it going to the court, a lot of it going 
to the executive branch, and it is all coming from the traditional 
power of Congress. 

Before I move into that area, I want to take up a couple of 
points. Senator Sessions has raised the issue about your being a 
progressive, a legal progressive. When he was doing that this 
morning, I was thinking about the Supreme Court’s decision yes- 
terday, incorporating the Second Amendment into the due process 
clause of the Fourteenth Amendment and remember how many ob- 
jections were raised to the activist liberal Warren Corr for doing 
that. 

I was a prosecutor at the time and the law changed, constitu- 
tional law changed. Map in Ohio in ’61 and Gideon in ’63 and Rand 
in ’66 and now we have the five conservatives being progressives 
or activists. 

I was intrigued by Senator Hatch’s questioning you on the citi- 
zens in the United case, really an extraordinary case characterized 
by what Justice Stevens had to say. You have Congress con- 
structing a detailed record, 100,000 pages, and Congress has struc- 
tured McCain Feingold based upon the standard set forth by the 
Supreme Court in Austin versus Michigan Chamber of Commerce. 

Then as Justice Stevens noted, the court pulled the rug out from 
Congress, affirming the constitutionality where it had been in ef- 
fect for 100 years and as Justice Stevens concluded showing “great 
disrespect for a equal branch.” I will try to make my questions as 
pointed as I can. To the extent that you can answer them briefly, 
I’d appreciate it. We don’t have a whole lot of time. 

What is your thinking on disrespect for the Congress when we 
take a Supreme Court decision and we structure a law based on 
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those standards with a customary deference due Congress on fact 
finding? Isn’t that really what Justice Stevens calls disrespect? 

Ms. Kagan. Well, Senator Specter, as you know, I argued that 
case as you know. I filed briefs on behalf of the United States in 
that case. In those briefs, the government made a similar kind of 
argument that great deference was due to Congress in the creation 
of a quite voluminous 

Senator Specter. Ms. Kagan, I know what you said. You have 
talked about that a great deal. My question is very pointed. Wasn’t 
that disrespectful? 

Ms. Kagan. Senator Specter, as I suggested before, when I 
walked up to that podium at Citizens United, I thought we had ex- 
tremely strong arguments. I was acting as an advocate of course, 
but I thought we had various 

Senator Specter. I’m going to move on. I know all of that. The 
point that I’m trying to find out from you is what deference you 
would show to Congressional fact finding. Let me move on. 

Ms. Kagan. May I try again? Because I think that the answer 
to that is great deference to Congressional fact finding. 

Senator Specter. Well, was it disrespectful or not? 

Ms. Kagan. Well, again, I don’t want to characterize what the 
Supreme Court did. 

Senator Specter. Well, I want to move on. If you don’t want to 
characterize, I want to ask my next question. 

In the U.S. versus Morrison involving the issue of violence 
against women, we had a mountain of evidence assembled as Jus- 
tice Souter pointed out in dissent, and the court rejected Congres- 
sional findings because of our “method of reasoning.” 

You haven’t crossed the street to the Supreme Court yet, but do 
you think that there is some unique endowment when nominees 
leave this room and walk across the street to have a method of rea- 
soning which is superior to Congressional method of reasoning so 
that a court can disregard voluminous records because of our meth- 
od of reasoning? 

Ms. Kagan. Well, to the contrary. Senator Specter. I think it’s 
extremely important for judges to realize that there is a kind of 
reasoning and a kind of development of factual material more par- 
ticularly that goes on in Congress. 

Senator Specter. Then you disagree with Chief Justice 
Rehnquist? 

Ms. Kagan. I think that it is very important for the courts to 
defer to Congressional fact finding, understanding that the courts 
have no ability to do fact finding, are not, would not legitimately, 
could not legitimately do fact finding. 

Senator Specter. Well, I know all of that, but what do you think 
of our method of reasoning? 

Ms. Kagan. As I said earlier. Senator Specter, I have enormous 
respect for the legislative process. Part of that respect comes from 
working in the White House and working with Congress on a great 
many pieces of legislation. 

Senator Specter. I’m going to move onto my next question. Jus- 
tice Scalia and Lane attacked the standard of congruence in pro- 
portionality saying that this court is acting as Congress’s task mas- 
ter. 
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The court is checking on Congressional homework to make sure 
that it has identified sufficient constitutional violations to make its 
remedy constitutional and proportional. 

Now, I picked out three instances, Citizens United where Justice 
Stevens has great disrespect and the attack by Rehnquist on our 
method of reasoning and Scalia talking about proportionality and 
congruence. That brings me to the question for you where you have 
been very explicit in the now famous University of Chicago Law 
Review article about dealing with substantive issues. 

We had the standard for determining constitutionality under the 
Commerce Clause from Maryland versus Wirtz, 1968. Justice Har- 
lan who established that standard, “where we find that the legisla- 
tors have a rational basis for finding a chosen regulatory scheme 
necessary to the protection of commerce, our investigation is at an 
end.” 

In the city of Burnie case, 1997, the court pulled out of thin air 
a new test. The test is whether the legislation is proportionate and 
congruent. That is the test which Justice Scalia so roundly criti- 
cized saying it was flabby, that it was an excuse for a judicial legis- 
lation. 

Now, would you take Harlan’s test as opposed to the congruence 
and proportionality test? 

Ms. Kagan. Senator Specter, Justice Scalia is not the only person 
who has been critical of the test. A number of people have noted 
that the test which is of course a test relating to Congress’ power 
to legislate under Section 5 of the Fourteenth Amendment that the 
test has led to some apparently inconsistent results in different 
cases. 

So you have a case like Garrett on the one hand and a case like 
Tennessee versus Lane on the other. 

Senator Specter. I know those cases very well. Five to four, 
O’Connor went the other way, but they both used proportionate 
and congruent. 

What I want to know from you is whether you think that is an 
appropriate standard to replace the rational basis test of Wirtz. 

Ms. Kagan. Well, it is the standard of the court right now. It is 
precedent and it is entitled to weight as precedent. 

Now, as you very well know. Senator Specter, there are times 
when the court decides that precedent is unworkable. It just, it pro- 
duces a set of chaotic results. 

Senator Specter. What was unworkable about the Wirtz test for 
a reasonable basis contrasted with congruent and proportional 
which nobody understands? 

Ms. Kagan. No, I wasn’t suggesting that the Wirtz test was un- 
workable. I think that the question going forward, and it is a ques- 
tion. I’m not stating any conclusion on it, but I think that some- 
thing that Justice Scalia and others are thinking about is whether 
the congruent and proportionality test is workable or whether it 
produces such chaotic results and gives you 

Senator Specter. So you think it is workable? 

Ms. Kagan. Senator Specter, I’ve not really delved into the ques- 
tion the way I would want to as a judge, reading all the briefs, lis- 
tening to the arguments, thinking through the issues from both 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00143 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



134 


sides. But I do know that the court needs, excuse me, that Con- 
gress needs very clear guidance in this area. 

It is not fair to Congress to keep on moving the goal posts. It is 
not fair to say oh well, you know, if you do this this time it will 
he OK but if you do that the next time, it won’t. 

Senator Specter. This is an issue we discussed weeks ago. This 
is an issue I raised in a series of letters which I’ll put into the 
record. This is a standard which has been around for a long time. 
You know a lot of law. Senator Grassley established that. 

Is it a satisfactory test? Let me move onto another question. I 
don’t think I’m making too much progress. 

One of the grave concerns which has risen out of the, out of re- 
cent confirmation proceedings with Chief Justice Roberts and Jus- 
tice Alito, and I have spoken about this subject extensively on the 
floor citing how emphatic Chief Justice Roberts and Justice Alito 
were on deferring to Congress. 

It is a legislative function. It is not a judicial function they said. 
If you engage in fact finding, if the court does that, the court is 
transgressing into the Congressional area. Then you have a case 
like Citizens United and others and you have the declarations by 
the Chief Justice of Modesty, you have adopted that standard. His 
more emphatic standard was not to jolt the system. 

Is there any way you could look at Citizens United other than it 
being a tremendous jolt to the system? 

Ms. Kagan. Senator Specter, again, this is one that as an advo- 
cate, I have taken a strong view on which is that it was a jolt to 
the system. There was a great deal of alliance interests involved 
and many states had passed pieces of legislation in reliance upon 
Austin that Congress had passed legislation after accumulating a 
voluminous record. 

Senator Specter. Ms. Kagan, you have said that many times 
today about your advocacy in the case. But what I want to know 
is as a perspective Justice, do you consider it a jolt to the system? 

Ms. Kagan. Senator Specter, it is a little bit difficult to take off 
the advocate’s hat and put on the judge’s hat. One of the things 
that I think is important is that I appreciate the difference be- 
tween the two and I have been an advocate with respect to Citizens 
United and that’s the way I came to the case, it is the way I ap- 
proached the case, I hope that I did a good and effective job in it. 
I believed what I was saying. But it’s a different rule and it’s a dif- 
ferent thought process than the role and the thought process that 
one would use as a judge. 

Senator Specter. Well, what I’m interested in is what you use 
as a judge. But let me move on again. 

There is a lot of concern in the Senate about the value of these 
hearings when we have the kinds of declarations at that table, your 
predecessor and nominees on deference to Congress and then there 
is none given. Not to jolt the system and be modest, there is a 180 
degree U-turn. 

We wonder what we can do about that. Judicial independence is 
the ball work of this republic. Judicial independence gives us the 
rule of law and it is our most highly prized value. 

While the Congress and the executive branch fumbled on seg- 
regation for decades, really centuries, the court came along and 
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acted on the subject in a progressive way, a very progressive way 
and a very activistic way. 

Nobody challenges it on either side of the aisle today. So we may 
have the highest respect for judicial independence, but what do we 
do when we confirm nominees and they don’t follow through on 
very flat commitments? 

This is not just my view. The view of Richard Posner is very 
tough in his book. How Judges Think. This is what he has to say 
about the subject I’m addressing. “Less than 2 years after his con- 
firmation, referring to Chief Justice Roberts, he demonstrated by 
his judicial votes and opinions that he aspires to make changes in 
significant areas of constitutional law. The tension between what 
he said at his confirmation hearing and what he is doing as a Jus- 
tice is a blow to Roberts’ reputation for candor and further dis- 
placement of the already debased currency of the testimony of 
nominees at judicial confirmation hearings.” 

Now, we are trying to raise the level of that currency. I don’t be- 
lieve you want to make a comment about that, but if you do, you 
are welcome to. 

Ms. Kagan. Senator Specter, I assume the good faith of every- 
body who sits in this chair. There is no reason in my mind to think 
otherwise. 

Senator Specter. Madam Solicitor General, I agree with you as 
to good faith. In raising these issues on a series of speeches on the 
floor, I have explicitly said that I’m not challenging the good faith 
of Chief Justice Roberts or Justice Alito. I understand the dif- 
ference between sitting at that witness plot and deciding a case in 
controversy that comes before the court. 

But that still leaves us with a problem. The best answer that a 
group of senators, and we talk about this with some frequency, can 
come up with is to put some sunlight on the court. 

As I said in my opening statement, the disinfectant that Bran- 
deis talked about, sunlight, the best disinfectant. Well, it’s not 
quite a disinfectant. But I think if the public understood what was 
happening, there would be a strong temptation to stand by what 
had been said in these confirmation hearings. 

I was really glad to hear you say in response to Senator Kohl’s 
questions that you favor television the Supreme Court. I think we 
may be getting closer. I have been at it for more than a decade 
with a whole series of bills. 

Recently the judiciary Committee voted out a bill to televise the 
Supreme Court 13 to 6. We did it a couple of years ago 12 to 6. 
I know it is going to be something the court is going to have to 
come to, perhaps on its own. But the public views are increasing. 

A poll which was released by CSPAN just yesterday shows that 
63 percent of the American people favor televising the court. 
Among the 37 percent who opposed, when they were told that peo- 
ple can only be in the Supreme Court chamber for about 3 minutes, 
only a couple hundred people, 60 percent of those, 37 percent 
thought the court should be televised which brings the total to 
about 85 percent. 

I know we don’t run the court by public opinion polls, but isn’t 
that fairly weighty as to what the America people would like to 
know? 
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We talked about a living constitution and about the constitution 
expressing the changing values of our society, as Cardozo said so 
eloquently in Palco. If the people of this country knew that the 
court was deciding all of the cutting edge questions, a woman’s 
right to choose, who lands death penalty cases for juveniles, who 
dies, affirmative action, who gets into college, freedom of speech 
and religion, the American people responded on a poll to Citizens 
United and 85 percent thought it was a terrible decision. Ninety 5 
percent thought that corporations paid contributions to influence 
legislators. 

One of the great problems of the skepticism of the American peo- 
ple about Congress, is it heavy out there. It so open season on Con- 
gress because of so much of what people think about. 

Well, coming back to the court, wouldn’t it be, you have already 
said you’re in favor of televising the court. Wouldn’t televising the 
court and information as to what the court does have an impact on 
the values which are reflected in the American people? 

Ms. Kagan. I do think. Senator Specter, it would be a good thing 
from many perspectives and I would hope to if I am fortunate 
enough to be confirmed to engage with the other Supreme Court 
Justices about that question. 

I think it is always a good thing when people understand more 
about government rather than less and certainly the Supreme 
Court is an important institution and one that the American citi- 
zenry has every right to know about and understand. 

I also think that it would be a good thing for the court itself that 
that greater understanding of the court I think would go down to 
its own advantage. So I think from all perspectives, televising 
would be a good idea. 

Now, I recognize that some people, some justices may have views 
to the contrary and I would want to hear those views and to think 
about those views. But that is sort of my going in thought. 

Senator Specter. I will put into the record what the justices 
have had to say. I have questioned almost everybody about this 
subject and I’ve had the opportunity to question all of the people 
on the court now, but there are a lot of those who have been favor- 
ably disposed to, or at least have acknowledged its inevitability. 

I reminded them that they all appeared on television this year 
on CPSAN and most of them, many of them have appeared over 
the years selling books and being in a variety of situations. 

Ms. Kagan. It means I’d have to get my hair done more often. 
Senator Specter. 

Senator Specter. Let me commend you on that last comment. I 
say that seriously. You have shown a really admirable sense of 
humor. I think that is really important. 

As Senator Schumer said yesterday, we are looking for somebody 
who can moderate the court and a little humor would do a lot of 
good. 

In the case of Richmond Newspapers versus Virginia, the Su- 
preme Court said that a public trial belongs not only to the ac- 
cused, but to the public and press as well. 

People now acquire information on court procedures truthfully 
through the print and electronic media. That’s a 1980 decision 
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which upheld a newspaper’s rights to he in court and observe a 
trial. 

Isn’t that some pretty solid precedent to say, that is a matter of 
law the court ought to have television to have public access because 
that’s the way most people get their information these days? 

Ms. Kagan. That’s very interesting, Senator Specter. I had never 
considered the relevance of that case to the televising question. But 
I think certainly the principles in that case, the values in that case 
are about the public’s ability to know how our governmental insti- 
tutions work, which is what is critical to this issue as well. 

Senator Specter. Let me move onto another subject which I con- 
sider to be of great importance. That is the agenda of the court, the 
number of cases the court hears. 

In 1886, the court decided 451 cases. In 1987, a little more than 
20 years ago, 146 cases. In 2006, 67. In 2007, 76. In 2008, or 2006, 
68, in 2007, 67, 2008 was 75, 2009, finishing yesterday of 73. The 
court leaves a lot of circuits split, unresolved. 

The court does not hear a great many critical cases. I discussed 
this with you in our meeting several weeks ago and wrote you 
about it as well. That is the case involving the Terror Surveillance 
Program on the Foreign Intelligence Surveillance Act which argu- 
ably poses the sharpest conflict between the Congress legislating 
FISA and the President asserting Article 2 powers. 

A Federal court in Detroit found the Terror Surveillance Pro- 
gram unconstitutional. The 6th Circuit ducked it 2:1 with a very 
strong descent on standing grounds which is traditionally a way of 
avoiding a case and the Supreme Court denied cert. 

Congress has the authority to tell the court what cases to take. 
We have legislated giving you discretionary authority. But in many 
cases illustratively the flag burning case and the McCain/Feingold 
and Federal Labor Standards Act, we directed the court to hear the 
case. So I think it is fair to ask what you would have done, not how 
you will decide that case, but whether you would take the case. 

Had you been on the Supreme Court, would you have voted to 
grant cert in the Terror Surveillance Program case? 

Ms. Kagan. Senator Specter, if I might, just to your first point 
which was the point about the court’s declining docket. I do gen- 
erally agree with that. I clerked on the court in 1987 which was 
pretty much at the high point of what the court was doing, about 
140 cases a year. 

It is a bit of a mystery why it has declined so precipitously. I do 
agree with you that there do seem to be many circuit conflicts and 
other matters of vital national significance. 

Senator Specter. The other issue I raised was much more impor- 
tant. 

Ms. Kagan. OK. 

Senator Specter. And there are only 2 minutes left for me now. 

Ms. Kagan. Senator Specter, the issue about the TSP and the 
constitutionality of the TSP is I think one of the kinds of issues I 
previously set out three categories where the court might grant 
cert. One which is circuit conflicts, one which is the invalidation of 
an act of Congress and the third is just an issue of some vital na- 
tional importance. 
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In a case where the executive branch is determined or is alleged, 
excuse me, is alleged to he violating some Congressional command, 
it is I think one of the kinds of cases that the court typically should 
take. 

Now, there is in this case the complexity that there is a potential 
jurisdictional har. Of course the court typically decided 

Senator Specter. What jurisdictional bar? 

Ms. Kagan. Well, the question whether somebody has standed. 
So often the court will decline to take a case when there is a sig- 
nificant jurisdictional issue because the court will think well, if we 
take this case, we might hold that we don’t have jurisdiction. 

Senator Specter. They can take the case and say they don’t have 
jurisdiction. 

Ms. Kagan. Yes. You’re exactly right. I’m just suggesting that 
that is often the reason why a court doesn’t take a case. If it 
doesn’t know 

Senator Specter. I don’t care what is often a reason. Here we 
have a specific case, you had a lot of notice, it’s in concrete. Would 
you have voted to grant cert? 

Ms. Kagan. Senator Specter, I can just tell you, there was this 
jurisdictional issue. Now, the jurisdictional issue itself was an im- 
portant one. It was an important one because how is a person going 
to know whether 

Senator Specter. The 6th Circuit decided there was no standing 
after they heard the case. Well, my time is almost up, 10 seconds. 

I was 13 seconds over last time. 

There are a couple of other cases, the holocaust survivors, the 9/ 

II survivors victims which I’ll come back to when I have a green 
light. 

Chairman Leahy. Thank you very much. Senator Specter. Sen- 
ator Graham? 

Senator Graham. Thank you, Mr. Chairman. 

Chairman Leahy. Then we will just for planning purposes, and 
Senator Graham, we will go to you. Then we will go to Senator 
Schumer and then we’ll take a short break. Does that work? OK. 
Senator Graham, it is all yours. 

Senator Graham. Thank you. So far have the hearings been 
what you thought they would be? 

Ms. Kagan. I’m not sure I had. I’m not sure I exactly pictured 
it. 

Senator Graham. Let’s try to go back in time and say you are 
watching these hearings and you are critical of the way the Senate 
conducted these hearings. Are we improving or going backwards? 
And are you doing your part? 

Ms. Kagan. I think that you have been exercising your constitu- 
tional responsibilities extremely well. 

Senator Graham. So it’s all those other guys that suck, not us, 
right? It was all those other witnesses that were too cagey, right? 
All right. Fair enough. 

Now, do you know Greg Craig? 

Ms. Kagan. I will say one thing. Senator Graham, which is it 
just feels a lot different from here than it felt from back there. 
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Senator Graham. I bet it does. It feels a lot different when you’re 
the nominee too, doesn’t it? If it didn’t, I’d really be worried about 
you. You know Greg Craig? 

Ms. Kagan. I do. 

Senator Graham. He was previously the counsel to the Presi- 
dent. 

Senator Graham. Do you know him well? Pretty well? 

Ms. Kagan. You know, OK. 

Senator Graham. I’m not trying to trick you. I don’t have any- 
thing on Greg. He said on May 16th that you are a largely progres- 
sive in the mold of Obama himself. Do you agree with that? 

Ms. Kagan. Senator Graham, you know, in terms of my political 
views, I have been a Democrat all my life. I have worked for two 
Democratic Presidents and that is what my political views are. 

Senator Graham. And would you consider your political views 
progressive? 

Ms. Kagan. My political views are generally progressive, gen- 
erally — 

Senator Graham. Compared to mine, for sure, right? OK, that’s 
fine. There is no harm in that and that makes the hearings a little 
more interesting. I would be shocked if President Obama did not 
pick someone that shared his general view of the law and life and 
so elections have consequences. Do you agree with that? Elections 
do have consequences. 

Ms. Kagan. It would be hard to disagree that elections have con- 
sequences. 

Senator Graham. Right. And one of the consequences is a Presi- 
dent gets to fill a nomination for the Supreme Court. That’s a 
power that the President has, right? 

Ms. Kagan. Yes, sir. 

Senator Graham. So it would be OK from your point of view if 
a conservative president picks someone in the mold of a conserv- 
ative person? 

Ms. Kagan. I would expect that. 

Senator Graham. There we go. Good. We’ll remember that. OK. 
We may have a chance to bring those words back. Do you know 
Miguel Estrada? 

Ms. Kagan. I do. 

Senator Graham. How do you know him? 

Ms. Kagan. Miguel and I were classmates at Harvard Law 
School, but we were more than classmates at Harvard Law School. 
Harvard Law School has a way of, has required seating in the first 
year. Miguel and I were 

Senator Graham. Trust me, I don’t know because I could have 
never gotten there, but I trust you. 

Ms. Kagan. Miguel and I were required to sit next to each other 
in every single class in the first year. I can tell you Miguel takes 
extraordinary notes. So it’s great. Every time you missed some- 
thing in class, you could just kind of look over and, but that’s how 
I know Miguel. We have been good friends ever since. 

Senator Graham. What is your general opinion of his legal abili- 
ties and his character? 

Ms. Kagan. I think he is a great lawyer and a great human 
being. 
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Senator Graham. He wrote a letter on your behalf. Have you had 
a chance to read it? 

Ms. Kagan. I did. 

Senator Graham. Can I read part of it? I write in support of 
Elena Kagan’s confirmation as Associate Justice of the Supreme 
Court of the United States. I have known Elena for 27 years. We 
met as first year law students at Harvard where we were assigned 
seats next to each other. So you’re consistent, for all our classes. 

We were later colleagues as editors of the law review and as law 
clerks to different Supreme Court Justices and we have been 
friends since. 

Elena possesses a formidable intellect, an exemplary tempera- 
ment and a rare ability to disagree with others without being dis- 
agreeable. She is calm under fire and mature and deliberate in her 
judgments. 

Elena would also bring to the court a wealth of experience at the 
highest levels of our government and of academics, including teach- 
ing at the University of Chicago serving as a Dean of the Harvard 
Law School and experience at the White House as current Solicitor 
General of the United States. 

If such a person who has demonstrated great intellect, high ac- 
complishments and an upright life is not easily confirmable, I fear 
we will have reached a point where no capable person will readily 
accept a nomination for judicial service. 

What do you think about those comments? 

Ms. Kagan. Senator Graham, I think those comments reflect 
what an extraordinary human being Miguel Estrada is. I was deep- 
ly touched when I read that letter, deeply grateful to him of course 
and all the nice things that he said about me I would say back 
about him double. 

Senator Graham. Well, I am going to give you that chance be- 
cause Miguel Estrada, as most people know, maybe not everyone, 
was nominated by President Bush to the court and he never made 
it. 

I think it is one of the great tragedies for the country that he 
was never able to sit on an appellate court, but that’s the past. I 
do think it reflects well of him that he would say such things about 
you. Quite frankly, I think it reflects well of you that you would 
say such things about him. 

In your opinion, Ms. Kagan, is he qualified to sit as an appellate 
judge? 

Ms. Kagan. He is qualified to sit an as appellate judge, he is 
qualified to sit as a Supreme Court Justice. 

Senator Graham. Your stock really went up with me. So what I 
would like you to do since you might 1 day be on the court yourself 
is to, if you don’t mind at my request, write a letter to me, short 
or as long as you’d like it about Miguel Estrada. Would you be will- 
ing to do that in the next couple of days? 

Ms. Kagan. I would be pleased to do that. Senator Graham. 

Senator Graham. Thank you. Now, let’s talk about the war. As 
Solicitor General of the United States, you represent the United 
States government before the Supreme Court, right? 

Ms. Kagan. I do. 
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Senator Graham. OK. Let’s shift gears here. And you had to get 
confirmed before this body for that job. Do you remember that con- 
firmation process? 

Ms. Kagan. I do. 

Senator Graham. Do you remember me? 

Ms. Kagan. I do remember you. 

Senator Graham. OK. Good. Do you remember when I asked you, 
are we at war, and you said? 

Ms. Kagan. Yes. 

Senator Graham. OK. Now, that is a bold statement to make but 
an accurate statement. Who are we at war with and what does that 
mean in terms of this Nation’s legal policy? 

Ms. Kagan. Well, we are at war with A1 Qaeda and the Taliban 
and under the AUMF, the President has a wide range of authori- 
ties with respect to those groups. 

Senator Graham. Now, under domestic criminal law as we know 
it today, is there any provisions in our domestic criminal law that 
would allow you to hold someone indefinitely without trial? 

Ms. Kagan. Not that I know of. Senator Graham. 

Senator Graham. And quite frankly there shouldn’t be, should 
there? 

Ms. Kagan. No, sir. 

Senator Graham. And under the law 

Ms. Kagan. I feel as though we are doing this again. 

Senator Graham. We are. 

Ms. Kagan. We are sort of doing an instant replay. 

Senator Graham. Yes, we are going to do this again and I hope 
we get the same answers. That will help you a lot if we do. If we 
don’t, we’ll have a problem. 

Under the law of armed conflict, is it permissible to hold an 
enemy combatant as long as the holding force deems them to be 
dangerous? 

Ms. Kagan. Under the traditional law of war, it is permissible 
to hold an enemy combatant until the end of hostilities. The idea 
behind that is that the enemy combatant not be enabled to return 
to the battlefield. 

Senator Graham. That’s a good summary. The problem with this 
war is there will never be a definable end to hostilities, will there? 

Ms. Kagan. That is exactly the problem. Senator Graham. 
Hamdi very briefly discussed this problem, the court in Hamdi sug- 
gesting that perhaps if this war was so different from the tradi- 
tional law of war that there might need to be alternative proce- 
dures to put in place. 

For example, one could imagine a system in which because of the 
duration of this war, it was necessary to ensure that enemy com- 
batants continue in dangerousness. That is a question that I think 
has not been answered by the court. 

Senator Graham. Do you believe it would serve this country well 
if the Congress tried to work with the executive branch to provide 
answers to that question and others? 

Ms. Kagan. Senator Graham, let me take the question and make 
it into a legal question because I think it is directly relevant under 
the Youngstown analysis whether Congress and the Presidents do 
work together. 
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Senator Graham. When the two are together, the courts find 
more power. 

Ms. Kagan. That’s correct. 

Senator Graham. Now, you are still Solicitor General of the 
United States. From that point of view, would you urge this Con- 
gress to work with the executive branch to create statutes to help 
the courts better answer these questions? 

Ms. Kagan. Senator Graham, I think I don’t want to talk as So- 
licitor General as to legal policy here. 

Senator Graham. OK. 

Ms. Kagan. But I will say as to the legal matter that it makes 
a difference. Whether Congress and the President work together, 
that courts should take note of that, that courts should, when that 
occurs, the action is at, ought to be given the most deference and 
that there is a reason for that. It is because the courts are basically 
saying Congress and the President have come together. Congress 
and the President have agreed upon a policy jointly and there 
should be deference in those circumstances. 

Senator Graham. Are you familiar with Judge Lamberth and 
Judge Hogan? 

Ms. Kagan. I don’t know either of them. I know who they are. 

Senator Graham. Fair enough. They are DC judges. Federal Dis- 
trict Court judges who are hearing a habius of bills from GTMO 
detainees. I will provide you some of the comments they made. 

It is unfortunate, according to Judge Hogan, it is unfortunate in 
my view that the legislative branch of the government and the ex- 
ecutive branch have not moved more strongly to provide uniform, 
clear rules and laws for handling these cases. 

I have got other quotes that I will provide you. What I’m trying 
to do here is lay the foundation for the idea that our laws that exist 
today do not recognize the dilemma the country faces. The adminis- 
tration has determined that 48 people held at GTMO are too dan- 
gerous to let go but are not going to be subject to normal criminal 
proceedings. 

In other words, we believe the evidence suggests they are mem- 
bers of A1 Qaeda, they have all gone before a habius judge and the 
judge agreed, but they are never going to be tried in a traditional 
fashion. 

Is the administration’s decision in your opinion consistent with 
the power under the law of war to do that? 

Ms. Kagan. Well, as Solicitor General, Senator Graham, I have 
argued the position that this is fully legal. 

Senator Graham. And I think very well, very well. You have ar- 
gued for the proposition that this President and all future Presi- 
dents has the ability to detain an enemy combatant with sufficient 
process if the executive branch believes that they are dangerous 
and not require them to go through a normal criminal trial. 

What we have to do is find out what that process would be, this 
hybrid system. You argued against expanding habius rights to de- 
tainees held in Afghanistan, is that correct? 

Ms. Kagan. I did. Senator Graham. 

Senator Graham. As a matter of fact, you won. 

Ms. Kagan. In the — Circuit. 
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Senator Graham. And you probably won’t be able to hear that 
case if it comes to the Supreme Court, will you? 

Ms. Kagan. Well, that’s correct. 

Senator Graham. Well, that’s good because we can talk openly 
about it. 

Ms. Kagan. If I could just say, in general the Solicitor General 
only signs her name to briefs in the Supreme Court, authorizes ap- 
peal but does not sign appellate briefs. 

I determined that I should be the counsel of record on that brief 
because I thought that the United States’ interests were so strong 
in that case based on what the Department of Defense told our of- 
fice. 

Senator Graham. Right. I want every conservative legal scholar 
and commentator to know that you did an excellent job in my view 
of representing the United States when it came to that case. 

You said previously that the first person you have to convince 
when you submit a brief or take a case on is yourself, is that cor- 
rect? 

Ms. Kagan. Well, I said that in reference to the cases that I ar- 
gued specifically. Of course when I write briefs, I write from, or 
when I sign briefs, when I am counsel of record on briefs, I am tak- 
ing the position of the United States, that I am representing the 
position that I believe and that our office believes is most con- 
sistent with the long-term interests of the United States govern- 
ment. 

Senator Graham. Have you convinced yourself as well as rep- 
resenting the United States government it would be a disaster for 
the war effort if Federal judges could intervene and require the re- 
lease of people in detention in Afghanistan under military control? 

Ms. Kagan. Senator Graham, I chose to put my name on that 
brief, as I said, which is a very, very rare thing in the appellate 
courts because I believe that they were very significant 

Senator Graham. Well, let me read a quote. “The Federal court 
should be come the vehicle by which the executive is forced to 
choose between two intolerable options, submitting to intrusive and 
harmful discovery of releasing dangerous detainee.” Do you stand 
by that statement? 

Ms. Kagan. Senator Graham, can I ask whether that statement 
comes from that brief? 

Senator Graham. Yes, it does. 

Ms. Kagan. That statement is my best understanding of the very 
significant interests of the United States government in that case 
which we tried forcefully to present to the court. As you said be- 
fore, the DC circuit, a very mixed panel of the DC circuit upheld 
our argument. 

Senator Graham. You also said the courts of the United States 
have never entertained habius lawsuits filed by enemy forces de- 
tained in war zones. If courts are ever to take that radical step, 
they should do so only with the explicit blessing by statute. Do you 
stand by that? 

Ms. Kagan. Anything that is in that brief, I stand by as the ap- 
propriate position of the United States government. 

Senator Graham. Fair enough. The brief needs to be read by 
your supporters and your critics because some of your supporters 
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are going to be on — and some of your critics may like what is in 
there. 

I am here to say from my point of view that this area of your 
legal life, you represented the United States well and I hope that 
Congress will rise to the occasion working with the executive to 
provide some clarity so that we will be able to find a way to fight 
this war within our value system and recognize the difference be- 
tween fighting war and fighting crime. 

The battlefield you told me during our previous discussions that 
the battlefield in this war is the entire world, that if someone were 
caught in the Philippines who was a financier of A1 Qaeda and they 
were captured in the Philippines, they would be subject to enemy 
combatant determination because the whole world is the battle- 
field. Do you still agree with that? 

Ms. Kagan. Senator, I was speaking there as a legal policy mat- 
ter representing the position of the Obama administration. That’s 
obviously a very different role as the advocate role that I play is 
also a different role. 

Senator Graham. Let’s just stop there. When you were an advo- 
cate, you had no problem advocating that position. 

Ms. Kagan. There are certain parts of that that I think that we 
have not addressed in the United States government. So the 
United States government has argued that the battlefield extends 
beyond Iraq and Afghanistan. 

Senator Graham. Attorney General Holder said that the battle- 
field is the hearts, the minds and wherever A1 Qaeda may reside. 
Do you believe that is a consistent statement with Obama policy? 

Ms. Kagan. Senator Graham, when I was here before, you asked 
me if I agreed with the Attorney General and I said that it would 
be bad to disagree with the Attorney General given my position. I 
am still the Solicitor General and I still agree with the Attorney 
General. 

Senator Graham. But you strike me as the kind of person that 
if you thought he was wrong you’d say so even though it may cost 
you your job. Am I right in assuming that? 

Ms. Kagan. I certainly would tell him if I thought he was wrong. 

Senator Graham. And I think you would tell me if you thought 
it was wrong, so I’m going to assume you thought he was right be- 
cause that’s the kind of person you are. I quite frankly think he’s 
right. 

Now, as we move forward and deal with law of war issues, 
Christmas day bomber. Where are you at on Christmas Day? 

Ms. Kagan. Senator Graham, that is an undecided legal issue. 
Well, I suppose I should ask exactly what you mean by that. I’m 
assuming that the question you mean is whether a person who is 
apprehended in the United States is 

Senator Graham. No, I just asked you where you were at on 
Christmas. 

Ms. Kagan. You know, like all Jews, I was probably at a Chinese 
restaurant. 

Senator Graham. Great answer. Great answer. 

Chairman Leahy. I could almost see that one coming. 

Senator Graham. Me, too. So you were celebrating 

Chairman Leahy. Senator Schumer explained this to me earlier. 
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Senator Graham. Yes, he did. 

Senator Schumer. No other restaurants are open. 

Senator Graham. Right. You were with your family on Christmas 
Day at a Chinese restaurant? 

Ms. Kagan. Yes, sir. 

Senator Graham. OK. That’s great. That’s what Hanukkah and 
Christmas is all about. 

Now, what happened in Detroit on Christmas Day? Can you re- 
call? What was so unnerving about that day? 

Ms. Kagan. Well, that there was a failed but only just failed ter- 
rorist incident. 

Senator Graham. We were lucky as a nation that a bunch of peo- 
ple didn’t get killed on Christmas day or in the middle of Hanuk- 
kah or whatever holiday it may be. We are lucky that bomb didn’t 
go off. 

Ms. Kagan. Senator Graham, it seemed a close thing. I don’t 
know more than I read in the newspapers about that incident. 

Senator Graham. I understand. 

Ms. Kagan. I was not involved in any of the discussions about 
what to do on that day. 

Senator Graham. The Times Square incident, do you recall that, 
right? 

Ms. Kagan. Yes, sir. 

Senator Graham. We were lucky that van didn’t explode. 

Ms. Kagan. Every time one of these things happens, it is ex- 
tremely unnerving. It makes us aware of the need to take efforts 
to make sure that such a thing never happens. 

Senator Graham. Tell me about Miranda warnings. Do we need 
to read soldiers, do soldiers need to read people their rights cap- 
tured in the battlefield in Afghanistan? 

Ms. Kagan. Senator, the way Miranda warnings would come up 
is of course only with respect to the admissibility of evidence in a 
criminal court. So to the extent that we are talking about a battle- 
field capture and not a criminal trial, an Article 3 criminal trial, 
the Miranda issue would never come up. 

Senator Graham. So you agree with me that in war you don’t 
have to read the enemy their rights because you are not talking 
about fighting crime, you are talking about fighting a war, is that 
correct? 

Ms. Kagan. Well, the Miranda issue is only applicable in Article 
3 courts as a matter of criminal law. 

Senator Graham. OK. If you catch a person in Afghanistan 

Ms. Kagan. I should correct that. I should correct that because 
I think that the question of whether Miranda is applicable in mili- 
tary commissions has not been decided. 

Senator Graham. Right. Well, you have Article 31 rights which 
are the same thing, but that is yet to be decided. But under general 
rule of war, you don’t read the enemy the Article 31 rights when 
you’re in a fire fight. 

For these hearings to be meaningful and instructive, I think it 
is good for us to have an open discussion about when we are fight- 
ing a war and when we are fighting a crime, what is the con- 
sequences of criminalizing this war. 
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My fear is that if we criminalize this war, we’re going to get 
Americans killed for no higher purpose and that the idea that you 
would take someone off an airplane or in Times Square and start 
reading them their Miranda rights within a few hours is criminal- 
izing the war because the reason we are capturing these people ini- 
tially is to find out what they know about the enemy. 

Do you have any concerns that reading Miranda rights to sus- 
pected terrorists caught in the United States would impede our 
ability to collect intelligence? 

Ms. Kagan. Senator Graham, I have never dealt with that ques- 
tion as Solicitor General. 

Senator Graham. Just as Elena Kagan. 

Ms. Kagan. Senator Graham, I feel as though 

Senator Graham. Harvard Law School dean. 

Ms. Kagan. I’m a part of this administration and I think that, 
you know, I should let the Attorney General 

Senator Graham. Well, let me tell you the administration gen- 
erally speaking has been pretty good to work with on this issue. 
We have had discussions about having exceptions to Mirandas so 
that we don’t lose intelligence gathering opportunities and not 
criminalize the war. 

What does the public safety exception mean when it comes to Mi- 
randa? What’s your understanding? 

Ms. Kagan. The public safety exception which was, comes from 
the Quarrels case, it is right now I think a limited exception. It en- 
ables — 

Senator Graham. Very limited. 

Ms. Kagan. That’s right. 

Senator Graham. Very undefined. 

Ms. Kagan. It enables the police essentially to be able to ques- 
tion to find the gun, you know, to find something that might pose 
an eminent risk of public safety. 

Senator Graham. Now, let’s stop there. So the public safety ex- 
ception is about protecting the law enforcement officers and maybe 
securing the crime scene. 

What I’m trying to illustrate is that the public safety exception 
I’m looking for would allow the intelligence community to find out 
about where this guy came from. Where did you train? Is there an- 
other attack coming? 

Right now the law is very, do you think it would be in the United 
States’ best interest to have clear guidance to the intelligence com- 
munity, give them the tools and the flexibility when they capture 
one of these guys whether it be in Times Square or Detroit to find 
out without having to do anything else at the moment what is the 
next attack? What do you know about future attacks? Where did 
you train? 

Would that make us a more secure nation if our intelligence and 
law enforcement community had those tools? In your opinion. 

Ms. Kagan. Well, of course it’s a question that might come before 
the court in some guise as to whether the public safety exception 
should apply. 

Senator Graham. I’m just talking about being an American now. 
Forget about the courts. As an American, a patriotic American, lib- 
eral or conservative, don’t you believe that we would all be better 
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off if we had the opportunity within our values, humanely without 
torture, to hold a terror suspect and gather intelligence before we 
did anything else because another attack may be coming? 

Not that a gun is in the next room, but somebody else may be 
coming our way. Don’t you think as an average, everyday citizen 
that would make us a safer nation? 

Ms. Kagan. I suppose on this one. Senator Graham, that I’m re- 
luctant to say how I would think about the question as an average, 
everyday citizen because I might have to think about the question 
as a judge and that would be a different way of thinking about the 
question. 

Senator Graham. OK. Let’s talk about what a judge may think 
about here. If we applied domestic criminal law to the war on ter- 
ror without any hybrid mix, would that be a good thing? 

I mean, if we took the war on terror and just made it a crime, 
would we be limiting our ability to defend ourselves? 

Ms. Kagan. Well, as we discussed before. Senator Graham, I 
mean, the administration of which I’m a part 

Senator Graham. Here is what I don’t understand is because you 
said to me previously that you understand why this administration 
are holding 48 people without trial because they are enemy com- 
batants and that makes sense to you. 

Ms. Kagan. Yes. 

Senator Graham. What I’m trying to extrapolate is if we took 
other parts of criminal law and applied it to the war on terror, 
would that create a problem for this country? 

Ms. Kagan. I guess I feel 

Senator Graham. Like Miranda warnings. 

Ms. Kagan. Yes. I mean, the question of intention of enemy com- 
batants is one that I have dealt with as Solicitor General, it is one 
that I have argued as Solicitor General. This is a question that I 
have not dealt with and I am hesitant to make any comments in 
a personal view or in a policy view given that these questions I 
think are likely to come before the court. 

The question of the good faith exception to Miranda, how it ap- 
plies to terrorism cases is I think quite likely to get to the court. 

Senator Graham. Is it fair to say that the letter you wrote to me 
about the Detainee Treatment Act Amendment, I think you call the 
Graham/Kyl proposal that it would lead to a dictatorship or some- 
thing? 

Ms. Kagan. No, I didn’t say that. 

Senator Graham. What did you say? 

Ms. Kagan. I 

Senator Graham. I’m not easily offended. You could say that. It 
would probably help me in South Carolina. It wouldn’t hurt that 
the Harvard Law School dean was mad at Lindsey. 

But you did, you wrote a letter that was pretty challenging. 
What did you say in the letter? 

Ms. Kagan. It was a challenging letter. I think I said that we 
hold dictatorships to high standards and we should hold ourselves 
to even higher ones. 

But I did criticize the initial Graham amendment for 
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Senator Graham. And that is absolutely OK. It is absolutely OK. 
You did criticize the original Graham amendment and I didn’t take 
it personally. 

Ms. Kagan. Well, I’m glad to hear that. 

Senator Graham. But you did say that’s what dictatorships do 
and I thought that was a little over the top, but the difference be- 
tween the Graham/Kyl amendment and the amendment that 
passed by 84 votes wasn’t a whole, what’s the difference between 
what I proposed and what passed? 

Ms. Kagan. Right. Well, I think one difference was that military 
commission adjudications now receive DC circuit review. In fact, 
the letter we wrote was about that, was saying that military com- 
mission adjudication 

Senator Graham. Now, did you assume that we precluded final 
verdicts in military commissions from Article 3 review? 

Ms. Kagan. Well, my initial understanding of the initial Graham 
amendment 

Senator Graham. We didn’t, but you could have had that under- 
standing, but I can assure you that wasn’t my goal. 

The point I’m trying to make here is that the Military Commis- 
sion Act of 2009 has been a work in progress for many, many 
years. We are trying to as a nation get this right. 

As Solicitor General, do you have confidence in our military com- 
missions that we have set up? Do you find that they are a fair form 
to try people in? 

Ms. Kagan. Senator Graham, I really haven’t had any exposure 
to the military commissions as yet. Of course there has been no 
military commission proceedings. 

Senator Graham. Have you had exposure to military lawyers? 

Ms. Kagan. I think that they are absolutely top notch. 

Senator Graham. What if I told you that the same lawyers who 
will be doing the commissions are also the same lawyers, judges 
and jurors that would try our own troops. Would that make you 
feel better? 

Ms. Kagan. Well, I do think that the military lawyers with 
whom I have had the pleasure and honor to work as Solicitor Gen- 
eral are stunningly good. 

Senator Graham. So is it fair to say that Elena Kagan, whatever 
day it is in 2010 doesn’t believe that military commissions are a 
miscarriage of justice or unconstitutional? Strike unconstitutional. 

Do you believe that this country submitting a suspected terrorist 
to military commission trial is within our value system? 

Ms. Kagan. Senator Graham, on the part of an administration 
that clearly has stated that some people 

Senator Graham. Do you personally feel comfortable with that? 

Ms. Kagan. I do. I wouldn’t be in this administration if I didn’t. 

Senator Graham. Thank you. Thank you. 

Chairman Leahy. Thank you. Senator Graham. Before I go to 
Senator Schumer, I should know when Senator Schumer is finished 
his questions, we will have about a 10-minute break. 

Senator Schumer. 

Senator Schumer. Thank you, Mr. Chairman and thank you. So- 
licitor General. I think you’re doing just great. I think the hearings 
are showing the American people that you are the kind of person 
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many of us believe you to be, thoughtful and practical and mod- 
erate. You try to understand and appreciate many differing points 
of view but you have fidelity to law above all and I think they are 
learning too that you are a very nice person with a pretty good 
sense of humor. 

You know, there was a recent study I read that showed when he 
sits on the Supreme Court bench hearing cases. Justice Scalia gets 
the most laughs. 

Ms. Kagan. He is a funny man. 

Senator Schumer. Yes. If you get there, and I believe you will, 
you are going to give him a run for his money. 

Anyway, I’d like to ask you a few questions first about modesty, 
something that we’ve talked about in this and other nominations. 

That is a very important quality to me and I was really pleased 
to see you speak about modesty in your opening statement. I 
thought you not only spoke eloquently about the importance of 
modesty, but you sort of embodied modesty in your whole de- 
meanor and way and have done that today. So I think people don’t 
believe it is just talk. 

You said you believed it was critical for judges to be deferential 
to the decisions of the people and their elected representatives. I 
agree. While I think just about anyone can and everyone does pay 
lip service to the notion of judicial modesty, it can mean different 
things to different people. 

So just tell us in general a little bit about what you mean by the 
idea of judicial modesty. 

Ms. Kagan. Senator Schumer, I think there are three compo- 
nents to it. The first is the one that you mentioned which is def- 
erence to the political branches. To Congress, to the President, to 
the states. An understanding that they are looking after the peo- 
ple’s business, that they are acting in good faith, that they too take 
constitutional oaths, that they ought to be the policymakers for the 
Nation and that the courts, the courts have an important role to 
play, but it is a limited role. It is essentially sort of policing the 
boundaries and making sure that Congress doesn’t overstep its 
role, doesn’t violate individual rights or interfere with other parts 
of the governmental system, but that even in doing that, even in 
policing those boundaries the courts should look at Congress and 
the President as, it should give them a lot of deference and should 
be hesitant and reluctant to interfere and should make sure that 
they understand what Congress is doing and why Congress is doing 
it before they do. 

So to sort of give Congress a good deal of the benefit of the doubt 
to look at those Congressional findings that Senator Specter was 
asking me about, to really explore what Congress thought it was 
doing. There will be some times, there will be some times where 
the courts will have to say no. Congress has overstepped. Congress 
has violated individual rights or Congress has somehow interfered 
with state prerogatives perhaps. 

But those times, the court ought to feel hesitant about doing that 
and ought to make sure that it has gotten it right. So that’s the 
first thing. 

The second thing is respect for precedent. I think precedent is ex- 
traordinarily important in our law. It is important because it leads 
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to predictability and stability in the law, but it is important also 
precedent itself is a kind of measure of humility. 

It is a way of current justices saying even if I think these past 
judges got it wrong, I’m going to be hesitant about saying that. I’m 
going to doubt myself I’m going to think that this law that has 
built up over the years by prior judges has real wisdom to it. Even 
if I can’t quite see that wisdom right now. I’m going to be hesitant 
about saying that it doesn’t exist. So it is a doctrine really of hu- 
mility, of judicial humility. 

It is also a doctrine of constraint. It constrains judges and makes 
sure that judges warrant doing, importing anything inappropriate 
into the decisionmaking process. So the judges aren’t taking their 
personal views and their personal commitments and their political 
commitments and using those in the decisionmaking process. 

If your precedent binds judges, and that is a very good thing for 
the legal system for that reason, too. 

I suppose the third part of judicial modesty is a set of rules really 
about deciding cases. It is making sure that you have a case before 
you that you’re not deciding an abstract legal issue. 

It is taking one case at a time, not really thinking down the road 
how this, if I decide this case this way, maybe another case can be 
decided that way. Really just focusing on the case before you and 
the question before you. 

It is avoiding constitutional questions if you can in favor of statu- 
tory questions. It is generally making sure that you are deciding 
questions on the narrowest possible grounds rather than on broad- 
er ones. So all of those techniques of judging, if you will, I mean, 
some people have called these passive virtues I think are very im- 
portant. 

Senator Schumer. Well, I think that is a great answer. It is al- 
most a textbook like answer and I hope the Supreme Court con- 
tinues to follow it. Or follows it. 

Let me just ask you this. Would your own personal views ever 
play a part in interpreting the statute given your definition of mod- 
esty? 

Ms. Kagan. It would not. Senator Schumer. I mean, with respect 
to a statute, the only question is Congress’ intent and that’s what 
the court should be looking at, what Congress wanted the statute 
to apply to, how Congress wanted the statute to apply. 

Now, sometimes that won’t be altogether clear. Sometimes Con- 
gress leaves ambiguities or uncertainties of various kinds and it is 
the court’s job to try to clarify those ambiguities and to try to re- 
move those uncertainties, but it should all be done with a question 
of what is Congress intending here? 

To the extent that the text suggests that, all well and good. To 
the extent it doesn’t, I think a judge should look to other sources, 
should look to the structure of the statute, should look to the his- 
tory of the statute in order to determine Congress’ will. 

Senator Schumer. Right. And just one final question. Let’s just 
posit for the moment the term activism, judicial activism is bandied 
around a lot. But it is sort of the opposite of modesty as you de- 
fined it and I think as most define it. 

Just let me, it is my view that activism so to speak which means 
beyond, going beyond the bounds of modesty that you have outlined 
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can come from the right or from the left. It can probably even come 
from the middle in certain ways. Do you agree with that? 

Ms. Kagan. I think activism does not have a party. 

Senator Schumer. Or a philosophy. 

Ms. Kagan. Or a philosophy. 

Senator Schumer. There can be liberal activists and conservative 
activists. 

Ms. Kagan. I think that that’s right. 

Senator Schumer. OK. All right. Let’s go on now to pragmatism, 
a second quality that you exhibit and talked about. To me at least 
I find it refreshing about your nomination is that you don’t come 
straight from the judicial monastery, that you have real hands on 
practical experience because I think some of the times certainly 
speaking for me and I think most people think sometimes judges 
impose decisions from on high without any sort of thinking or not 
enough thinking as to the practical effects on either a business or 
a person or a government or whatever. 

To me, the practical experience you had is almost the best one 
can have in terms of being a good judge because you have had to 
deal with the law in a very practical way. What I mean there is 
your tenure as Dean of Harvard Law School. You managed a budg- 
et of over 160 million dollars, dealt with hundreds of employees, 
had a very fractious legal faculty who probably spanned the kind 
of judicial philosophies that you’ll find should you get to the Su- 
preme Court. 

Your job as Dean, I’m not saying as Justice, was to sort of bring 
them together and create a better tone and better atmosphere 
which you did, which most observers found, you know, they were 
in awe almost of what you did there given how bad it was before 
and how smooth it was afterwards. 

Just tell us a little bit about the challenges that you had and 
what you learned from them as Dean. Practical stuff. 

Ms. Kagan. Well, mostly I learned. Senator Schumer, that you 
can never do too much listening to people because it turns out you 
learn a lot by listening. You said that the faculty was fractious and 
you kind of portrayed them in a negative light, but in truth I loved 
my faculty and I thought that my faculty was sort of endlessly gen- 
erous to me and good spirited in terms of the things that they did 
for the school. 

I think that that was so in part because people respected that 
I listened to people, that I was willing to change my mind if they 
could convince me that I was wrong, and sometimes I was wrong. 
I got a lot of good ideas from my faculty along the way. 

So I suppose the best thing I learned by being Dean of that 
school was just the value of listening hard and realizing that you 
don’t start by knowing everything. 

Senator Schumer. And how were you so successful in bringing 
people of different views who were pretty fractious when you 
walked in? Because I understand it was hard to get faculty ap- 
pointments because one part of the faculty would always object to 
the other. 

How did you get to bring them together into a body that was at 
least from all reports, much more cohesive and happier as a result 
of your tenure there? 
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Ms. Kagan. Well, Senator Schumer, I think everybody did it. I 
don’t think I did it. I think everybody did it. I think all I did was 
try to encourage people to work together and I think that once that 
started happening, people just understood that working together 
brought great benefits to the institution. It was a little bit of a kind 
of virtuous circle, you know, because once it started, it just kept on 
going. The ball kept on rolling because people saw some of the good 
things that it brought. 

Senator Schumer. This relates to something I have given a lot 
of thought about and still haven’t come to any firm conclusions. 

What is the role of pragmatism in judging in this sense? This is 
a key question I have wrestled with. What happens when the law 
seems to lead to a result that just doesn’t make any sense? I have 
occasionally read decisions at every level. They could be local level 
and individual stuff. 

The judge seems to be following the law and then the actual re- 
sult just in the real world doesn’t make any sense. Do judges have 
a responsibility to interpret a statute in a way to make sense when 
it is actually applied? 

Ms. Kagan. Well, Senator Schumer, I think that if the text of a 
statute is clear, it would be wrong for a court to say well, the text 
says X but I don’t think X makes sense, so I’ll choose Y. 

I don’t think that a court should do that. If the text says X, the 
text is the best evidence of Congress’ intent and the text might say 
X for a variety of reasons. Even if you think gee, what sense does 
that make and how is that consistent with the broad purposes of 
the statute? 

In fact, the legislative process is a messy thing and people make 
compromises along the way and a legislative text is the result of 
all that deliberation and all those compromises. 

To the extent that the text says something clear about a statute, 
the court should stick with that and stick with it even in the 
court’s view that is not what makes sense. 

Now, sometimes there is ambiguity in statutes and then the 
question is well, what do you do? How do you clarify that ambi- 
guity? 

One of the things to do is to look to Congress’ purposes in enact- 
ing a statute and try to figure out, you know, if Congress knew 
that this result would happen, is that result consistent with Con- 
gress’ purpose or not? That’s a very sensible thing for a court to 
do because in the absence of textual guidance, and maybe in the 
absence of any structural guidance, one, you know, good and appro- 
priate approach is to look to the purposes of the statute and to try 
to figure out which interpretation of the statute is more consistent 
with that Congressional purpose. 

One way to do that is to say well, what would that interpretation 
of the statue actually do in the world and is that consistent with 
what Congress thought ought to be done. 

Senator Schumer. Right. OK. Let me go to a couple of specific 
cases. One case, recent case was Gross versus FBL. There the court 
said that in an age discrimination case, the statute passed by Con- 
gress requires the plaintiff to prove that the employer’s only motive 
was discriminatory, even though for years courts have recognized 
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that only employers have access to the evidence of their own moti- 
vation. 

It almost said to a plaintiff who thought that he or she was dis- 
criminated against, we’re going to sort of put you in a Catch 22. 
You have got to prove that the only motive was discriminatory and 
you can’t, which seems to me just in line for what you said. Con- 
gress never would have intended that because it is impractical and 
the law had some I think latitude in terms of interpretation. 

I’m not going to ask you to comment because it is a specific case, 
but at least I’d like to throw that one out. 

The second one which I do want to talk about a little bit is Citi- 
zens United which has been talked about here before. It is a con- 
founding and deeply troubling opinion for a whole lot of reasons. 
I’m going to start with some basics of First Amendment law. 

My colleagues and I may have some philosophical differences 
about campaign finance. While I disagree with Buckley v. Voleo, it 
certainly undertook a lengthy First Amendment analysis. Yet as 
we know, no amendment is absolute. The First Amendment isn’t 
absolute and there are countless cases related to liable, related to 
imminent danger, you can’t scream fire in a, falsely scream fire in 
a crowded theater. So there are limitations on the First Amend- 
ment like there are limitations on every amendment. 

The Heller case recently in a case that was decided yesterday 
certainly said there could be limitations on the Second Amendment 
even if it applied to the states in the way the courts did. 

Do you agree with that principle that no amendment is absolute 
and there are reasonable limitations, balance tests on every 
amendment? 

Ms. Kagan. The First Amendment has not been thought to be 
absolute. I think that the last Justice who thought that was maybe 
Justice Black. I think almost all Justices have understood. 

Senator Schumer. Right. He wrote a lot of descents. 

Ms. Kagan. You know, you yell fire in a crowded theater or you 
yell into a cardiac victim’s ear, nobody is going to protect that 
under the First Amendment. 

Senator Schumer. Right. So then the correct question is when is 
law tailored enough to address a specific action and how strong is 
the government interest behind that law? 

In the McCain/Feingold law. Congress as you talked about a lit- 
tle bit some of my colleagues here, studied and considered the ef- 
fect that special interest money had on campaigns. Congress came 
to the common sense conclusion that these expenditures had a poi- 
sonous effect on our democracy. 

But the five Justice to majority ignored Congress’ judgment. We 
won’t go into the fact that they went out of their way to find the 
case, and undermined Congress’ powers to pass laws based on Con- 
gress’ collective judgments. 

I think some of my colleagues on the other side of the aisle 
missed the mark of what McCain/Feingold, what was at issue 
about McCain/Feingold in Citizens United. With respect to my good 
friend Orrin Hatch’s earlier points, it wasn’t about banning books 
or about restricting who can speak, it was about Congress making 
its best judgment on limits on how much can be spent and what 
are the appropriate limits to protect our electoral process. 
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Congress tried to tailor its approach with respect to speakers and 
speech and McCain/Feingold sets limits very high up. It’s not about 
publishing a pamphlet. It is about putting an ad on for the 4,111th 
time and is that the same right as saying it initially. 

Corporations, let’s remember, corporations always, could always 
spend money on politics. They had to do it through packs. Congress 
made the determination that unlimited spending by corporations 
could create corruption and the appearance of corruption. 

So I don’t agree with how this case has been characterized by 
some of my colleagues. In fact, the court many times has upheld 
Congress’ right to pass anti-corruption campaign finance laws. 

In 2003, the court said prevention corrupting activity clearly 
qualifies as an important governmental interest and yet just 7 
years later with the addition of Justices Roberts and Alito, the 
court completely reversed itself. 

The majority wrote this court now concludes that independent 
expenditures including those made by Corporations do not despite 
huge Congressional findings to the contrary in what seems to me 
to be common sense, do not give rise to corruption or the appear- 
ance of corruption. Those two holdings clearly are not consistent, 
right? 

Ms. Kagan. Well, Senator Schumer, I argued the case before the 
court. I focused quite heavily on the Congressional record that had 
been put together before McCain/Feingold. I argued that the court 
should give deference to that Congressional record. 

Now, the court disagreed. The court said use the compelling in- 
terest standard which I think everybody agreed was the right 
standard but said that standard had not been met. 

Senator Schumer. And what about, what do you think if you 
could comment generally. I’m not asking about the Roberts concur- 
rence in which he distinguished Austin as an abhorration. What do 
you think of that? 

Ms. Kagan. Oh, I’m sorry. Senator Schumer, the government ar- 
gued that it was not an abhorration and this was very much an 
issue in this case. This was certainly the theory of the other side 
and it was adopted by the court and specifically discussed in the 
Chief Justice’s opinion that the chief Justice said that Austin itself 
had been contrary to prior precedent. 

The government argued that it had not been. That it was con- 
sistent with a line of precedent and with a historic understanding 
of appropriate role of 

Senator Schumer. And there had been a broad line, the govern- 
ment argued that there had been a broad line of cases that had 
been consistent with Austin, isn’t that right? 

Ms. Kagan. Yes. That’s correct. 

Senator Schumer. And the government argued that moving, you 
know, distinguishing, moving away from Austin was the 
abhorration, right? 

Ms. Kagan. The government certainly argued that moving away 
from Austin would be a disruption of the system, especially given 
the reliance that Congress and that the states had placed on Aus- 
tin. 
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Senator Schumer. Right. OK. I’d like to move on here. Just one 
little thing on these revered judges. This was about the Israeli jus- 
tice Barak. I’d just like to ask you. 

You said you introduced a whole lot of people. You said you’d do 
a very nice introduction for any of us which we appreciate. 

Here is something you wrote about Judge Posner who clearly 
doesn’t have the same ideology, the same views as Justice Barak 
or of many, of me for sure. 

But you wrote Judge Posner is a prober. He is constantly asking 
why the problems before him have arisen. What features of the 
world are responsible for the party’s conflict and their inability to 
resolve them. He is always exploring why legal documents are the 
way they are, behind the boilerplate statements and string cita- 
tions provided by the litigants, what purposes and goals the law is 
seeking to serve. 

Should I because you wrote something so nice about Judge 
Posner think that you have the same views that he does? 

Ms. Kagan. I think that that’s a pretty good description of Judge 
Posner, but no I don’t think you should think that. 

Senator Schumer. The same as with Judge Barak, right? 

Ms. Kagan. The same as with Judge Barak. 

Senator Schumer. OK. And we could probably find you wrote 
glowing tributes to all kinds of people of many different ideologies. 
So it would be impossible for you to agree with all of them, right? 

Ms. Kagan. One of my greatest introductions was to Justice 
Scalia. 

Senator Schumer. There you go. Good. 

Ms. Kagan. Whom I in fact have the greatest admiration for. 

Senator Schumer. Thank you for that. Let’s go a little to foreign 
law which came up a few times here. 

Some of your critics have implied that you will improperly con- 
sider foreign law and sources in cases before you. They cite your 
inclusion of international law into the first year curriculum, shame 
on you, as an indication that you don’t sufficiently respect the au- 
tonomy of the U.S. from foreign law. 

Just so the record is clear 100 percent, what do you believe is 
the appropriate role, if any, of foreign law in U.S. courts? 

Ms. Kagan. Senator Schumer, the American constitution is an 
American document with an American history with American prec- 
edence. The fundamental way in which courts should approach in- 
terpretation of that document is by looking at that document and 
the American sources that interpret it. 

Now, there may be instances such as some of the ones that I sug- 
gested where international law or foreign law is relevant, you 
know, the meaning of Embassador, the interpretation of the au- 
thorization for the use of military force were two instances I gave. 

But in general, this is an American constitution which needs to 
be interpreted by American judges using American sources. 

Senator Schumer. All right. Just tell us why you put inter- 
national law into the curriculum at Harvard. Is it because as some 
of the critics I have seen in some of the blogs and other places, is 
it as some of these critics suggested because you believe it is more 
important than U.S. constitutional law? 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00165 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



156 


Ms. Kagan. No, Senator Schumer. It is what I said to Senator 
Grassley. U.S. constitutional law is basic, it is fundamental, but I 
do believe that law graduates in our world today need to have some 
understanding of the laws beyond American shores to do inter- 
national litigation, to do international transactions. 

We live in an interconnected world, we live in a competitive 
world and if our lawyers don’t understand that world, quite hon- 
estly we are going to be at a competitive disadvantage. 

Senator Schumer. Do you know any law school that doesn’t have 
some kind of international law course in its curriculum? 

Ms. Kagan. I think that that would be unthinkable. 

Senator Schumer. OK. And of course when an American judge 
considers, they consider many non-binding sources when they reach 
a determination. 

I asked this of Judge Sotomayor because it came up then. Judge 
Roberts’ prominent citation in a voting rights act case decided last 
year. Justice Roberts, he cited an article by NYU Professor Samuel 
Isacaroff published in the Columbia Law Review. 

Would you agree that Law Review articles are not binding on 
American judges even though they might be cited by some? 

Ms. Kagan. Some law professors would like them to be binding, 
but no. I agree. Senator Schumer, that the way they are cited in 
these decisions are just, this isn’t binding, this isn’t precedent, but 
this is a person who had a good idea and the decision in some 
sense cites or reflects that. 

Senator Schumer. And it sure wasn’t improper of the Chief Jus- 
tice to consider such sources in reaching his decision, was it? 

Ms. Kagan. Absolutely not. 

Senator Schumer. And how about Justice Scalia? He has a well 
known regard for dictionary definitions in determining the meaning 
of words or phrases and statutes being interpreted by the court. 

In one case, MCI versus AT&T, Justice Scalia cited not one but 
five different dictionaries to establish the meaning of the word 
“modify” in a statute. Would you agree that dictionaries are not 
binding on American judges? 

Ms. Kagan. That’s correct. 

Senator Schumer. OK. But was it improper for Justice Scalia to 
consider dictionary definitions? 

Ms. Kagan. Of course not. 

Senator Schumer. Right. So in conclusion, wouldn’t you agree 
that American judges of all ideological stripes keep their minds 
open to sources and ideas other than those that are directly bind- 
ing on them under the constitution and the laws of the United 
States? 

Ms. Kagan. I do think that that’s right. Senator Schumer, that 
judges should keep their minds open, should learn from a variety 
of sources that are not binding, that do not have precedential force. 

Senator Schumer. Thank you. Mr. Chairman, I will yield back 
my remaining time. 

Chairman Leahy. Thank you very much. Of course I encourage 
any Senators who want to do that. We will stand in recess for ap- 
proximately 10 minutes. Everybody will get a break. How are you 
doing? 

Ms. Kagan. I’m good. 
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Chairman Leahy. I’m enjoying some of the ethnic humor here. 
Wait until I talk about the Italian side and the Irish side of my 
family and the French Canadian side of my wife’s family. We will 
have something going. We stand recessed. 

[Recess 4:35 p.m. to 5 p.m.] 

Chairman Leahy. The only reason I don’t stop the photographers 
immediately, they have the one job that I wish I had if I wasn’t 
in the U.S. Senate, and that’s being a photographer. So out of sheer 
envy, I can’t stop them. 

We’re going to see how far we can go. Senator Cornyn, you’ve 
been waiting patiently here for a day and a half Please go ahead. 

Senator Cornyn. Thank you, Mr. Chairman. 

Ms. Kagan, you had an interesting and refreshing exchange with 
Senator Graham a little earlier about Miguel Estrada, who as you 
know was nominated to the D.C. Circuit Court of Appeals. I would 
say that your friendship and mutual admiration is apparent. But 
I’m curious. During the time that he was nominated to the Circuit 
Court of Appeals, did you ever speak out publicly or talk to him 
privately about his nomination and the fact that he was filibus- 
tered seven times? 

Ms. Kagan. You know, I — I — I don’t think that we — we — we’ve 
sort of been in and out of touch during those years. I’m not actually 
sure that we talked during that time. We might have. I’m just not 
sure. 

Senator Cornyn. And I gather you did not have any public com- 
ment about the filibuster of his nomination? 

Ms. Kagan. Senator Cornyn, I would have done whatever he 
asked me to do because I think he’s a great lawyer, as I said, and 
a great human being. I don’t think he ever asked me. There was 
a time when I was dean when I didn’t do any letters of that kind. 
Before I was dean, I wrote letters of that kind for Michael McCon- 
nell and for Peter Keissler. I think if I didn’t with Miguel, it’s be- 
cause he never asked me to do so. 

Senator Cornyn. You’ve had a very interesting questions-and-an- 
swers session with Senator Specter, who asked you about cameras 
in the courtroom. I happen to agree with him, and you, that that 
would be a great educational opportunity for the American people. 
I know from experience that cameras can be placed unobtrusively 
in an appellate court and no one really pays any attention to them, 
but it’s a great opportunity for people to watch and learn, just as 
I hope they are watching and learning something about our judici- 
ary and the Supreme Court as a result of these hearings. 

While I agree with you on that point, I confess to be troubled still 
about the exchange that you had with Senator Sessions over ban- 
ning military recruiters at Harvard, and I expect we’ll come back 
to that at a later point. 

But I’d like to go back to where I started in my opening state- 
ment, talking about the traditional concept of the role of a judge 
as opposed to the role of an activist, as I try to define it. Tradition- 
alists who feel bound to a written Constitution and written laws 
and precedent as opposed to judges who believe that there is — that 
there — whether it’s their empathy, as the President has talked 
about it, or a living Constitution which has no fixed meaning, 
that’s what I mean by the activist role. 
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In an earlier exchange with Senator Leahy, you stated that there 
are two ways to change the Constitution. Obviously by Article 5. 
You said, secondly, by court decision, and I want to ask you a little 
bit about that. You cited Brown v. Board of Education as an exam- 
ple of a court decision that changed the Constitution, stating that 
the Framers of the Fourteenth Amendment believed it allowed seg- 
regation in schools. 

I believe, and I think a number of prominent legal scholars 
agree, that Brown did not change the Constitution. Rather, I be- 
lieve Brown affirmed and restored the original meaning of the 
Fourteenth Amendment by overturning the repugnant and uncon- 
stitutional separate but equal regime sanctioned by Plessy v. Fer- 
guson. So I support Brown on originalist grounds. 

I would just refer you to Senator Charles Sumner, a leading 
framer of the Fourteenth Amendment, who said, “It’s easy to see 
that the separate school, founded on an odious discrimination and 
sometimes offered as an equivalent for the common school, is an ill- 
disguised violation of the principle of equality.” 

Between 1870 and 1875, both Houses of the U.S. Congress voted 
repeatedly, by significant majorities, in favor of legislation pre- 
mised on the theory that segregation in the public schools is uncon- 
stitutional. 

So in light of this history, I believe that Brown did not change 
the Constitution, but rather realigned the interpretation of the 
Fourteenth Amendment with the intentions of the Framers of the 
Fourteenth Amendment. 

So on this, you and I may disagree, but let me 

Ms. Kagan. If I could. Senator Cornyn. 

Senator Cornyn. Sure. 

Ms. Kagan. I think I didn’t say that Brown changed the Con- 
stitution. I think I said that Brown interpreted the Constitution in 
a different way than it had been interpreted theretofore. I do think 
it’s hard to make the case that school desegregation was thought 
of as commanded by the Fourteenth Amendment in 1868, and I 
think that there are a variety of other practices that similarly were 
countenanced in 1868 that are not now. That doesn’t mean that the 
Constitution has changed. 

In fact, the Constitution’s Equal Protection Clause is a quite gen- 
eral provision. It speaks in broad terms. It lays down a general 
principle of equality. And in writing the provision that way, I think 
that the drafters of the Constitution knew exactly what they were 
doing. They didn’t mean to constitutionalize all of their practices in 
1868. They meant to set forth a principle of equality that would be 
applied over time to new situations and new conditions, and I think 
that that’s exactly what has occurred. 

Senator Cornyn. I appreciate your answer. What I’m trying to 
figure out is whether you and I agree or disagree about how the 
American people can change their Constitution. Do you think the 
courts can change the Constitution or do you agree with me that 
Article 5 has the sole means by which the Constitution can be 
modified — that is either by Congress proposing a constitutional 
amendment or by a constitutional convention proposing constitu- 
tional amendments which are later ratified by three-quarters of the 
States? 
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Ms. Kagan. I think the Constitution is a timeless document, set- 
ting forth certain timeless principles. It’s the genius of the Con- 
stitution that not everything was set forth in specific terms, but 
that instead certain provisions were phrased in very general terms 
that enabled people, that enabled the courts over time to apply the 
principle to new conditions and to new circumstances. 

I think that that’s the continuing obligation of the Court to do 
that, to ensure that the Constitution does apply appropriately and 
that the timeless principles set forth in the Constitution do apply 
appropriately for our posterity. 

Senator Cornyn. Do you believe in the idea of a living Constitu- 
tion, that the Constitution itself has no fixed meaning? 

Ms. Kagan. You know, I think that — I — I don’t particularly think 
that the term is apt, and I especially don’t like what people asso- 
ciate with it. I think people associate with it a kind of loosey-goosey 
style of interpretation in which anything goes, in which there are 
no constraints, in which judges can import their own personal 
views and preferences. And I most certainly do not agree with that. 

I think of the job of constitutional interpretation the courts carry 
on as a highly constrained one, as constrained by text, by history, 
by precedent, and the principles imbedded in that precedent. So the 
courts are — are — are limited to specifically legal sources. It’s a 
highly constrained role, a circumscribed role. 

So to the extent that that term is used in such a way as to sug- 
gest that that’s not the case, I don’t agree with that. But I do 
think, as I just indicated, that the Constitution, and specifically — 
not the entire Constitution, but the general provisions of the Con- 
stitution, that the genius of the drafters was — was to draft those 
so that they could be applied to new conditions, to new cir- 
cumstances, to changes in the world. 

Senator Cornyn. So I’m clear, do you agree or disagree that the 
Supreme Court of the United States can change the Constitution? 

Ms. Kagan. The Constitution does not change. The Constitution 
is a — ^you know, unless by amendment. The Constitution is a docu- 
ment that — that — that does not change, that is timeless, and — and 
timeless in the principles that it embodies. But it of course is ap- 
plied to new situations, to new facts, to new circumstances all the 
time. In that process of being applied to new facts and new cir- 
cumstances and new situations, development of our constitutional 
law does indeed occur. 

Senator Cornyn. And so do you agree that honoring the Con- 
stitution means respecting the ability of only the people to change 
it through constitutional amendment under Article 5? 

Ms. I^GAN. Senator Cornyn, Article 5 gives the — the only way 
to actually amend the text of the Constitution. That is the only way 
to amend the text of the Constitution. But I also want to say again 
the sort of second half of this, that the text of the Constitution has 
to be applied to new circumstances, to new conditions, to new de- 
velopments in the world, and that it’s the job of the courts to do 
that. 

Senator Cornyn. And I can’t disagree with what you just said. 
But to me, when you interpret the Constitution, and how it applies 
to a given set of facts, that does not, to my way of thinking, imply 
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that you’re changing the Constitution, but rather interpreting and 
applying the Constitution to that set of facts. Do we agree? 

Ms. Kagan. I think that’s right. The Constitution is the Constitu- 
tion, but it is interpreted and it applies to new facts as they come 
up, new cases as they come up, new circumstances as they come 
up. 

Senator Cornyn. As I’ve 

Ms. Kagan. Just to, you know, give a concrete example of this, 
and it goes to 

Senator Cornyn. Let’s — let’s move on, because I think you and 
I agree so far. But let me challenge it a little bit more. As I’ve de- 
fined the term “judicial activism,” it is the belief that there is no 
such thing as a fixed meaning of the Constitution and laws, but 
rather that judges possess some sort of power to — to create con- 
stitutional rights out of whole cloth. Do you believe that that kind 
of judicial activism, as I’ve tried to define it, is ever justified? 

Ms. Kagan. I think that judges are always constrained by the 
law. They’re constrained by — ^you know, I mean, sometimes the text 
speaks clearly and then they’re constrained by the text alone. 
Where the text doesn’t speak clearly, they look to other sources of 
law. They look to original intent, they look to continuing history 
and traditions, they look to precedent and the principles embodied 
in those precedents. But they’re always constrained by the law. It’s 
law all the way down. 

Senator Cornyn. Let’s change the topic slightly and talk a little 
bit about Federalism. Millions of Americans believe that the Fed- 
eral Government is simply out of control today because they were 
taught, as perhaps all of us were taught, that the Federal Govern- 
ment is one of enumerated powers and that all powers not dele- 
gated to the Federal Government are retained by the people and 
by the States. That’s paraphrasing the Tenth Amendment, of 
course. 

Under the Framer’s Constitution, the Supreme Court has an im- 
portant role in limiting the reach of the Congress, which in my ex- 
perience, and by my observation, knows no limits to its own power. 
The only way Congress is going to be restrained is by one of two 
ways. Either the Court is going to say “you’ve gone too far,” which 
occasionally they’ve done, or the people will amend the Constitu- 
tion, either through the Congressionally proposed constitutional 
amendment process or through the constitutional convention proc- 
ess, proposing amendments which are then ratified. 

But do you agree with me that Supreme Court cases in recent 
decades have largely eliminated the important role of the Supreme 
Court in checking the size and scope of the Federal Government? 

Ms. Kagan. Senator Cornyn, I guess I actually think that in re- 
cent decades the Court has suggested that there are some limits on 
the scope of the Federal Government, so if you go back to the ear- 
liest days. Chief Justice Marshall and Gibbons v. Ogden, that was 
the first case that — at least the first important case that inter- 
preted the scope of the Commerce Clause, and there Justice Mar- 
shall wrote a fairly expansive opinion, talking about the inter- 
connectedness of the United States and the need for the Nation to 
function as a Nation. 
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Now, over time the Court imposed very significant limits on Con- 
gress’ power. This was basically until about 1935, imposed very sig- 
nificant powers — limits on Congress’ power under the Commerce 
Clause. At that point, a switch took place and — and the Supreme 
Court determined that the old jurisprudence really wasn’t working, 
that the distinctions that the Court had set up between direct and 
indirect effects on Congress wasn’t working, that the distinction 
that the Court had set up between manufacture and commerce 
wasn’t working. And the Court also, I think, realized — and this was 
really the great recognition of those New Deal years — was that def- 
erence to Congress was appropriate in this area. 

Senator Cornyn. How about — how about today? You talked 
about some legal history that I’m vaguely familiar with. But 
today — let me give you an example. I’m not going to ask you to tell 
us how you would decide the case, but, for example, many Ameri- 
cans are concerned by the fact that the Federal Government, in the 
recent health care legislation that was passed, has imposed an in- 
dividual mandate on health coverage and imposed a penalty, a fi- 
nancial penalty, if you don’t purchase government-approved health 
insurance. To my knowledge, that would represent an unprece- 
dented reach of Congress’ authority to legislate under the Inter- 
state Commerce Clause, under the guise of regulating interstate 
commerce. 

But again, the Tenth Amendment, which I think most people sort 
of popularly view as an expression of our Federal system and the 
fact that the States and individuals retain power that’s not been 
delegated to the Federal Government, has largely, in my opinion, 
been rendered a dead letter by Supreme Court decisions. 

Now, I grant you that the Rehnquist court, in the Lopez case and 
others, did begin to work a little bit around the edges, but if Con- 
gress can force people who are sitting on their couch at home to 
purchase a product and penalize them if they don’t purchase the 
government-approved product, it seems to me there is no limit to 
the Federal Government’s authority, and we’ve come a long, long 
way from what our Founders intended. Do you agree? 

Ms. Kagan. Well, I think the current state of the law is to grant 
broad deference to Congress in this area, to assume that Congress 
knows what’s necessary in terms of the regulation of the country’s 
economy, but to have some limits. The limits are the ones that 
were set forth in the cases that you mentioned, the Lopez case and 
the Morrison case, which are where the activity that’s being regu- 
lated is not itself economic in nature and is activity that’s tradi- 
tionally been regulated by the States. 

But to the extent that Congress regulates the channels of com- 
merce, the instrumentalities of commerce, and also to the extent 
that Congress is regulating things that substantially affect inter- 
state commerce, there the Court has given Congress broad discre- 
tion. 

Senator Cornyn. And would you agree with me that if the Su- 
preme Court of the United States is not going to constrain the 
power grabs of the Federal Government and constrain Congress in 
terms of its reach down to people’s evep^day lives, that there re- 
main only two constitutional options available: one is either to pass 
a constitutional amendment, for Congress to propose it, and then 
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to have that ratified by three-quarters of the States, or for a con- 
stitutional convention to be convened for purposes of proposing con- 
stitutional limits on Congress, which would then have to be ratified 
by three-quarters of the States. Do you agree with me, that’s the 
only recourse of the people to a limitless reach of the Federal Gov- 
ernment, assuming the Supreme Court won’t do it? 

Ms. Kagan. Well, I do think that there are limits on Congress’ 
commerce power. They’re the limits that were set forth in Lopez 
and Morrison, and they’re basically limits saying that Congress 
can’t regulate under the Commerce Clause where the activity in 
question is non-economic in nature. I think that that’s the limit 
that the Court has set. But within that, you’re quite right that 
Congress has broad authority under the Commerce Clause to act. 
To the extent that you or anybody else thinks that Congress ought 
not to have that authority under the Commerce Clause to act, an 
amendment to the Commerce Clause would be a perfectly appro- 
priate way of changing the situation. 

Senator Cornyn. Under Article 5 of the Constitution? 

Ms. Kagan. Under 

Senator Cornyn. In other words, the amendment process? 

Ms. Kagan. Yes, yes, yes. 

Senator Cornyn. Either through 

Ms. Kagan. I mean, any — any 

Senator Cornyn. — a constitutional amendment proposed by Con- 
gress — 

Ms. Kagan. You know, any part of it. 

Senator Cornyn. — or a constitutional convention 

Ms. Kagan. Any part of the 

Senator Cornyn. — proposed by the States. 

Ms. Kagan. Any part of the Constitution can be amended 
through Article 5. 

Senator Cornyn. I was — I was pleased to hear you say that, once 
decided by the Supreme Court, even by a 5-4 margin, that cases 
like Heller, McDonald, and Citizens United are — are the law of the 
land and entitled to — entitled to deference by succeeding Courts, 
even if you may disagree with the outcome. Did I state that cor- 
rectly? 

Ms. Kagan. Yes. Surely. The entire idea of precedent is that you 
can think a decision is wrong, you can have decided it differently 
if you had been on the Court when that decision was made, and 
nonetheless you are bound by that decision. That’s the — if — if — if — 
if the doctrine of precedent enabled you to overturn every decision 
that you thought was wrong, it wouldn’t be much of a doctrine. 

Senator Cornyn. I would just distinguish that from Congress. 
The rules, I guess, dating back to Parliament in England, that no 
Congress, no Parliament, could bind a succeeding Parliament. So 
this Congress can pass a law and the next Congress can essentially 
repeal that act. That’s entirely appropriate, should Congress decide 
to do that. Correct? 

Ms. Kagan. That’s quite right. Senator Cornyn. It’s a really fun- 
damental difference between the legislative process and the judicial 
process. The reason that the doctrine of precedent has developed — 
or I suppose many reasons. One is just the incredible importance 
of stability in the system, but also just a notion of humility, that 
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no judge should look at a case and say, oh, I would have decided 
it differently. I’m going to decide it differently, that a judge 
should — should view prior decisions with a great deal of humility 
and deference. 

Senator Cornyn. Well, it would be — it would be a strange system 
indeed if succeeding Supreme Courts — in other words, once you’re 
confirmed to the Supreme Court and you’re sitting there it would 
be a strange situation if then the litigants could bring the same 
case back that was decided in McDonald or Heller and, b^ecause you 
happen to disagree with it, that you could change the meaning of 
the Constitution more or less at will. That would not be a good sys- 
tem of jurisprudence, would it? 

Ms. Kagan. I do believe that. Senator Cornyn. I think when — 
when the Court looks as though it’s flipping around and changing 
sides just because the justices have changed, that that’s bad for the 
credibility of the institution and it’s bad for the system of law. 

Senator Cornyn. Let me talk a little bit more about guns. I 
was — I was — I kind of chuckled when I saw a notation in some of 
the records we got from the Clinton archives, that you referred to 
some of the gun — gun advocates as “gunners.” But I really didn’t 
take that too seriously. I just thought it was kind of — it made me 
chuckle a little bit. 

Ms. Kagan. You know, I just don’t know what you’re referring 
to. Senator Cornyn. I’ve not seen that ever. 

Senator Cornyn. OK. Well, maybe I’ll show that to you some- 
time. 

But I just want to 

Ms. I^GAN. You know, gunners is a kind of law school term of 
art. 

Senator Cornyn. Well, basketball, law school, whatever, you 
know. 

But let me just ask you, isn’t it true that in the McDonald case, 
as in the Heller case, that the Court did not touch a number of per- 
missible prohibitions on gun ownership and gun possession? For 
example, concealed weapon prohibitions, prohibitions on possession 
of firearms by felons or persons who are mentally ill, carrying guns 
in government buildings, and the like. In other words, just by rec- 
ognizing that individual right to bear and keep arms, the Supreme 
Court didn’t touch those prohibitions on gun ownership under a 
number of those circumstances, wouldn’t you agree? 

Ms. Kagan. Senator Cornyn, I’ve not yet had a chance to read 
the McDonald opinion that came out yesterday, but I know that in 
Heller the Court specifically says that nothing in the opinion is 
meant to suggest the unconstitutionality of a number of kinds of 
provisions. I think the kinds of provisions listed in Heller are felon 
and possession laws, are laws reflating the possession of guns in 
certain sensitive places, and I think that there’s one dealing with 
various commercial activities regarding guns. 

Senator Cornyn. Right. 

Ms. Kagan. So the Court said that really nothing, in its opinion, 
is meant to in any way cast doubt on the constitutionality of those 
longstanding laws. 

Senator Cornyn. I would just — and in McDonald v. Chicago, 
Justice Alito, on page 39 and 40 of the slip opinion, reiterated the 
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same assurances that you just talked about in Heller that they 
would apply after the McDonald case was decided as well. 

Ms. Kagan, one of the things that you’ve heard a lot of us talk 
about, is obviously you’ve had a very distinguished career and we 
all congratulate you for the great honor of being nominated to the 
United States Supreme Court. But since you haven’t been a 
judge — and no, that’s not a disqualifier, we all know that — we don’t 
have a judicial record, for example, like we had with Judge 
Sotomayor by which to sort of see what her track record looked like 
when it came to deciding cases. And so we’ve been trying to get ev- 
erything we can to understand where you’re coming from, how you 
would perform your duties as a judge. I congratulate you on your 
testimony here today. I think you’ve done a good job of explaining 
from the witness chair how you would decide cases. 

But one of the things that — that makes me a little skeptical 
sometimes is, for example, during the confirmation hearings of 
Judge Sotomayor, she said — we were talking about the right to 
keep and bear arms — She said: “I understand how important the 
right to bear arms is to many, many Americans. In fact, one of my 
godchildren is a member of the NRA, and I have friends who hunt. 
I understand the individual right fully that the Supreme Court rec- 
ognized in Heller.” Let me read that last sentence again: she said, 
“I understand the individual right that the Supreme Court recog- 
nized in Heller.” 

But on Monday, in the dissenting opinion filed by Justice 
Sotomayor, along with Justices Breyer and Ginsburg, that dis- 
senting opinion said: “The Framers did not write the Second 
Amendment in order to protect a private right of armed self-de- 
fense.” 

I don’t know how you reconcile those two statements, that there 
is an individual right, and then to conclude later, in the context of 
McDonald, that the Framers did not write the Second Amendment 
in order to protect a private right of armed self-defense. 

Justice Sotomayor went on and said, “I can find nothing in the 
Second Amendment’s text, history, or underlying rationale that 
would warrant characterizing it as fundamental insofar as it seeks 
to protect the keeping and bearing of arms for private self-defense 
purposes.” 

Now, it is disconcerting, to say the least, where what appears to 
me — I think, and in fairness, does appear to be — a direct contradic- 
tion of what Judge Sotomayor said in her confirmation hearings 
with what she has decided in the first opportunity to decide a case 
on that same subject. 

And so you understand why members of the Committee are care- 
ful to understand not just a nominee’s qualifications, background, 
and experience, but also the judicial philosophy and approach of 
the nominee, so that we can have some reasonable assurance that 
the way the nominee testifies is — not in deciding individual cases, 
but generally speaking — going to be honored and respected once 
they receive a lifetime appointment. 

Let me just ask you, do you believe that the Second Amendment 
guarantees a fundamental individual right to keep and bear arms 
for law-abiding Americans? 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00174 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



165 


Ms. Kagan. Senator Cornyn, I think that Heller is settled law, 
and Heller has decided that the First — excuse me, that the Second 
Amendment confers such an individual right to keep and bear 
arms. 

Senator Cornyn. And do you believe like the majority in McDon- 
ald — do you agree with that decision that the Second Amendment 
is fully applicable to the States, has full stare decisis effect? And 
is there any reason that you know of why it would not be control- 
ling? 

Ms. Kagan. There is no reason I know of, that McDonald, as well 
as Heller, as settled law and entitled to all the weight that prece- 
dent usually gets. 

Senator Cornyn. OK. Well, in the minute and 35 seconds we 
have remaining for this round, let me just ask you, take you back 
again to Citizens United. I think a number — in the opening state- 
ments you heard a number of differences of opinion on the part of 
this Committee about — about the decision. 

But I would ask, something you said that the Court would look 
at in determining the constitutionality of restrictions on free polit- 
ical speech, that I think I heard you say that the Court could look 
at the motives of the people advocating for those restrictions. Did 
I understand that correctly? 

Ms. Kagan. I don’t think so. I’m not sure what I — what I said 
that you might have gleaned that from. I actually did write an arti- 
cle about this during my years as a law professor at the University 
of Chicago. It was not that the Court should look to the motives 
of the legislature, it was really that First Amendment doctrine — 
a lot — quite a number of the rules of First Amendment doctrine 
were understood as reflecting a concern about governmental mo- 
tive, but that the rules were set up so that the court never had to 
make that underlying inquiry about governmental motive. 

Senator Cornyn. Let me ask you one last question in the few 
seconds we have. Assuming that a majority party, let’s say Demo- 
crats who enjoy a very large majority in both Houses of the legisla- 
ture, decide to suppress the speech of political supporters of the mi- 
nority because they have the votes in order to do so, in effect trying 
to put a thumb on the — on the scales in terms of political speech. 
Do you think a court can look at those kinds of motives — seeking 
advantage, picking winners and losers in the course of restricting 
political speech? 

Ms. Kagan. Senator Cornyn, I think that the Court does it, but 
not by looking directly at motive. The — the most — one of the most 
important doctrines of the First Amendment is the near-complete 
ban on viewpoint discrimination, that viewpoint discrimination is 
held to the highest constitutional standard. 

And that’s because of a concern that the majority is attempting 
to suppress the speech of a minority, and the classic example is 
very much along the lines that you gave, is a legislature saying 
there will be no speech by Republicans or there will be no speech 
by Democrats. And the way that the Court would view that is that 
that’s a classic example of a viewpoint discrimination and is pretty 
much presumptively prohibited. 

Chairman Leahy. Thank you. 

Senator Durbin. 
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Senator Durbin. Thank you, Mr. Chairman. 

Ms. Kagan, welcome. You are prohahly aware of the fact that 
about 12 years ago, then-Majority Leader Tom Daschle began a 
tradition — thank goodness, it became a tradition — that every 2 
years the Senate would join the justices of the Supreme Court for 
a dinner at the Supreme Court building. It’s one night out of 2 
years and the only time when we come into direct contact with jus- 
tices on the Supreme Court in a social setting. And most of us look 
forward to it and wonder which Supreme Court justice we’ll draw 
at our table to have a chance for conversation. 

And this last time that we got together I was sitting with Justice 
Kennedy, and we talked about a lot of things. And I said to him 
at one point, it appears that I’m going to be chairing the Crime 
Subcommittee of the Senate Judiciary Committee, and what kind 
of issues do you think I ought to consider? And he said, well. I’ll 
tell you what I think and I’ll tell you, most Supreme Court justices 
would probably agree with me. He mentioned an issue which has 
not been raised during the course of this hearing. It related to the 
system of incarceration and corrections in the United States. 

He felt — and I agree — that our system is broken, badly broken. 
Today in the United States, more than 2.3 million people are in 
prison. We have the most prisoners of any country in the world, as 
well as the highest per capita rate of prisoners in the world, and 
African-Americans are incarcerated at nearly six times the rate of 
white Americans. 

One of the highlights of Justice Sotomayor’s confirmation hearing 
last year was Senator Sessions, who told Wade Henderson of the 
Leadership Conference on Civil Rights, “We’re going to do that 
crack cocaine thing.” Many people joked about Senator Sessions’ 
choice of words, but I heard him and followed up on it because I 
was glad to hear that he shared my interest in this important 
issue. 

He was referring to the crack/powder disparity in sentencing in 
the United States, which is one significant cause for our record lev- 
els of incarceration and racial disparity in our system. It takes 
100 — under current law, it takes 100 times more powder cocaine 
than crack cocaine to trigger the same mandatory minimum sen- 
tences. Possessing 5 grams of crack cocaine carries the same 5-year 
mandatory minimum sentence as selling 500 grams of powder co- 
caine. 

Senator Sessions is a man of his word. Earlier this year, the 
Committee unanimously passed legislation to reduce the crack/ 
power disparity from 100:1 to 18:1. Some of us had hoped for 1:1 
or some other configuration, but this was, in fact, a wholesome, bi- 
partisan agreement that was reported favorably with an over- 
whelming vote from this committee, and then passed on the floor 
with a voice vote, now sitting in the House, which I hope they’ll 
soon address. 

You were involved with this issue during your time in the Clin- 
ton White House. In 1997, you and your colleague Bruce Reid, who 
I believe was with you yesterday, recommended that President 
Clinton support a 10:1 crack/powder ratio, and you wrote, “Pre- 
cisely because it takes a middle position . . . this recommendation 
offers the best hope of achieving progress.” Perhaps if you’d been 
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advising this Committee we could have taken action on the issue 
even earlier. 

Some have argued that you demonstrated your far left political 
views during your time in the Clinton White House, but I think 
this example, and many others, prove them wrong. Can you give 
me your views on this crack/powder ratio disparity, why you 
thought 10:1 was a reasonable alternative? And if you could, ad- 
dress this general question that Justice Kennedy raised about 
what’s happening in America when it comes to our prisons and cor- 
rections system. 

Ms. Kagan. Senator Durbin, the crack cocaine ratio is the part 
of our sentencing system that I’ve had most to do with as a policy 
matter. When I was in the Clinton White House and when I was 
serving as a policy aide to the President, we did deal with this 
issue and suggested that the ratio be reduced to 10:1. I think at 
that point some of us felt that it might go down even further, but 
thought that 10:1 was the practical approach to take, that it was 
conceivable. 

Now, in the end it wasn’t. That was — that — that — that — the Clin- 
ton administration did not manage to make progress on that issue. 
I know that the Attorney General whom I serve, and the President, 
President Obama, has stated that their view is that it should go 
down all the way to 1:1, that in fact there’s no real rational distinc- 
tion between crack and powder cocaine for — for sentencing pur- 
poses. 

The — and that — and that that — the distinction that does exist is 
a distinction that has a great deal of racially disproportionate im- 
pact. I know that Congress has — has struggled with this issue. It 
is a policy issue, quintessentially. It’s one, you know, that Justice 
Kennedy — he could have said, well, this is a good idea, or that’s a 
good idea, but it really is one for Congress. There’s — there’s noth- 
ing that the Supreme Court, or that any court, can do about it. 

It’s really one that Congress has to decide, what the sentencing 
rules ought to be with respect to — to crack and power cocaine. As 
a policy aide to President Clinton, and President Clinton felt 
strongly that it should go down. I tried to the best of my ability 
to implement his policy view on that question. President Obama 
believes the same. But as a judge — as a judge, the only thing that 
would matter would be the actual statute and — and unless and 
until Congress changes that statute, the — the current sentencing 
system would be the system that any judge should apply. 

Senator Durbin. So go to the broader issue for a moment. And 
I understand what you’re saying. We write the laws and, as a 
judge, you need to follow those laws. As you step back, looking at 
this system, I mean, in light of your training in the law and all 
you’ve done, when you look at our system of corrections and incar- 
ceration in this country and you see the dramatic incarceration of 
minorities in our country, for example, does it suggest to you that 
we truly have equality under the law? 

Ms. Kagan. Senator Durbin, the crack/powder distinction is the 
one that I’ve dealt with most. There — there are many that I have 
not dealt with as a policy matter. I have seen some sentencing 
issues with — in my time as Solicitor General, but I have tried very 
hard during that time to apply the law that exists and to take ap- 
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peals in the way that — that — that appropriately implements that 
law. 

So, you know, I think this — I think justices of the Supreme Court 
are appropriately interested in these kinds of questions. I know 
Justice Kennedy has taken a deep interest in sentencing issues. I 
think that that’s much to his credit, but it’s a kind of interest that 
I think has to be advanced in conversations of the kind that he had 
with you, because when a justice sits on the bench the justice can 
only apply the law that Congress is — that Congress gives him or 
her, and it really is up to Congress to decide whether the system 
that we have is the correct one or whether to change it. 

Senator Durbin. I’d like to take this line of questioning to the 
next level, the ultimate criminal penalty: the death penalty. Be- 
cause what I found interesting — I’m such a fan of John Paul Ste- 
vens. If you look back at his political origins, we came out of dif- 
ferent branches of the Illinois political tree, that’s for sure. But in 
the time that he served on the court. I’ve really come to respect 
him so much and the role that he plays, the important role that 
he plays there. 

And what I find interesting is a parallel outcome in judicial ca- 
reers. The first was from Justice Harry Blackmun. Linda Green- 
house wrote this book that I’ve quoted from before. And Justice 
Blackmun, at the end of his career, near the time of his retirement, 
made an observation about the death penalty which he had sup- 
ported throughout his term on the Supreme Court. 

A case came along and he had this famous sentence, oft-quoted: 
“From this day forward,” Justice Blackmun wrote, “I no longer 
shall tinker with the machinery of death.” He basically had re- 
versed his position on the death penalty after more than 30 years 
of service on the bench, when he concluded that it could not be ap- 
plied fairly based on his experience in all the cases that had come 
before him. 

Justice Stevens had a similar epiphany in the case of Baze v. 
Rees. He went through this long analysis of the death penalty and 
concluded as well that it was cruel and unusual and he basically 
said, though, it wouldn’t affect the ruling in this particular case, 
that he believed that at this point in his career he could no longer 
support the death penalty. 

You’ve had questions asked of you from this Judiciary Com- 
mittee, when you came before us for Solicitor General, about your 
position on the death penalty. I think I know what your answer’s 
going to be, and I’m going to give you a chance to put it on the 
record again. But then I would like to ask a follow-up question 
about Justices Stevens and Blackmun at the end of their judicial 
careers. 

For the record, would you state your position on the death pen- 
alty? 

Ms. Kagan. Well, you’re exactly right. Senator Durbin, that this 
was asked me during my Solicitor General hearing and in the writ- 
ten questions that followed, and I said then what I will repeat 
today, which is that the constitutionality of the death penalty gen- 
erally is established law and entitled to precedential weight. 

Senator Durbin. You 
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Ms. Kagan. I think somebody also asked me whether I had 
moral qualms about imposing the death penalty. This was in con- 
nection with my Solicitor General nomination, so I think that the 
concern was whether, in any work as Solicitor General, I could ap- 
propriately make decisions. And I said that I had no such moral 
qualms and that I could conscientiously apply the law as it was 
written. 

Senator Durbin. Now I’ll ask you to reflect on what happened at 
the end of the judicial careers of Justices Blackman and Stevens, 
where, after considering all of these death penalty cases through- 
out their time on the bench they came to the conclusion that we 
could not apply this law in a fair way without creating an unfair 
result. What do you think led them to that at that point in their 
careers? 

Ms. Kagan. I don’t know. Senator Durbin, and I would be reluc- 
tant to speak for either one of them. This is obviously a difficult 
area of the law, an area in which there are great stakes and where 
people and judges feel their responsibilities is very heavy, and ap- 
propriately so. As I suggested to you, I do think that the constitu- 
tionality of the death penalty generally is settled precedent. I think 
even Justice Stevens agreed with that. He — in those comments that 
he made, he suggested that he did not think it was appropriate to 
do what Justice Brennan and Justice Marshall had done, which 
was to dissent in every death penalty case. He thought that that 
was inappropriate because of the weight of the doctrine of prece- 
dent. 

Senator Durbin. When you clerked for Justice Marshall, his 
views on the death penalty were well-known. Can you recall con- 
versations with him on the subject when you were his clerk? 

Ms. Kagan. Well, they were well-known and Justice Marshall’s 
clerks had, as a kind of special responsibility, and Justice Bren- 
nan’s clerks as well — clerks carry out the vision of the people 
whom — with — for whom they work, and Justice Marshall and Jus- 
tice Brennan did believe that the death penalty was unconstitu- 
tional in all its applications, but more specifically, I think, viewed 
themselves as having a special role in each death penalty case to 
make sure that there were no special problems in the imposition 
of a death penalty, and if there were, to bring those problems to 
the attention of the rest of the court to make sure that those issues 
would not be — would not be missed or overlooked. And the clerks 
for Justice Marshall and Justice Brennan, of whom I was one, that 
was a significant part of the job. 

Senator Durbin. And for the record, I mean, your position as you 
view this issue, if you are confirmed and become the Supreme 
Court justice, would be different than that of Justice Marshall? 

Ms. Kagan. Senator Durbin, it would be because I do believe 
that the constitutionality of the death penalty is settled precedent 
going forward and — and — and Justice Marshall did not believe 
that. 

Senator Durbin. General Kagan, you’ve been nominated to re- 
place Justice Stevens, who led the Supreme Court’s efforts to reign 
in the Bush administration’s claims of executive power. The Amer- 
ican people, I think, need to have confidence that you, too, will 
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stand up for our basic constitutional rights if you come to conclude 
that the President has overreached. 

The Bush administration took the position that the President has 
constitutional authority as Commander-in-Chief to indefinitely de- 
tain an individual who provides support to a terrorist organization, 
even if the person didn’t know or intend to support terrorism. The 
administration infamously argued that a little old lady in Switzer- 
land can be held indefinitely without trial for innocently making a 
donation to a charitable organization that she did not know was ac- 
tually a front for a terrorist organization. 

You discussed at length with Senator Graham earlier, and Sen- 
ator Feinstein as well, as Solicitor General you’ve argued the 
Obama administration position, that the AUMF, Authorization for 
Use of Military Force, permits the detention of someone who pro- 
vided substantial support to the Taliban, A1 Qaeda, or associated 
forces, even if this individual is not on the battlefield and has not 
directly participated in hostilities. 

This is obviously a change or improvement on the Bush adminis- 
tration position because it’s based on constitutional authorization, 
not Presidential dictate. But I am still concerned that it is incon- 
sistent with some of our treaty obligations, which only permit the 
military detention of battlefield combatants. 

A non-battlefield combatant who provides support for terrorism 
should be prosecuted and not subject to military detention. You 
have argued the Obama administration’s position on detention au- 
thority as Solicitor General, but does this necessarily represent 
your personal opinion or how you would rule on its legality as a 
Supreme Court justice? 

Ms. Kagan. Senator Durbin, I think in general the positions that 
I’ve taken as Solicitor General do not necessarily represent posi- 
tions that I would take as a justice, and I appreciate your actually 
suggesting that point in case I haven’t emphasized it enough. The 
positions that I’ve taken as Solicitor General are positions for the 
U.S. Government. 

Senator Durbin. Advocacy. 

Ms. Kagan. And — and are — I have a client and I’m the best ad- 
vocate I possibly can be for that client. And the role of a judge is — 
is different from the role of an advocate, and it’s important to rec- 
ognize that. 

Senator Durbin. And in this particular area, the Supreme Court 
has not ruled on the legality of detaining an individual for pro- 
viding material support to terrorism. Is that not right? 

Ms. Kagan. The Supreme Court, in Hamdi, discussed only the 
detention of enemy belligerants who are picked up on the battle- 
field. 

Senator Durbin. And in Hamdi, Justice O’Connor famously said 
that a “state of war is not a blank check for the President”, and 
the Supreme Court held that, with certain due process protections, 
the U.S. may detain individuals who fought against the United 
States in Afghanistan as part of the Taliban. The Supreme Court 
has not upheld military detention in the war on terrorism for any- 
one other than this narrow class of battlefield detainees, as I un- 
derstand it. Is that the way you understand it? 
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Ms. Kagan. Yes. Your understanding is mine, that Hamdi talked 
only about enemy belligerants who are picked up on the battlefield. 

Senator Durbin. That was one of the concerns I had with the 
nominations of Justices Roberts and Alito in terms of their inter- 
pretation of the law in this particular area. As an appellate court 
judge, in Hamdan v. Rumsfeld, John Roberts held that President 
Bush’s military commissions were legal, even though they were cre- 
ated without congressional authorization, and allowed the use of 
evidence obtained by torture. The Supreme Court reversed Judge 
Roberts — then — Judge Roberts, holding that the military commis- 
sions violated the law. Incidentally, Justice Stevens was the author 
of that opinion. 

The Hamdan case, while it was pending, there was an extraor- 
dinary effort in Congress to force the Supreme Court to dismiss the 
case by retroactively stripping the right to habeas corpus from 
Guantanamo detainees. As dean of Harvard Law School, you, along 
with the deans of Georgetown, Stanford, and Yale Law Schools 
wrote a letter opposing that legislation. Could you tell me about 
that position and why you took it at that point? 

Ms. Kagan. Senator Durbin, I did write that letter and it was 
a letter that urged Congress to — really the principle point that 
were making in that letter was that the adjudications made by 
military commissions ought to be reviewed in Article 3 courts. And 
as Senator Graham and I discussed earlier. Congress did indeed do 
exactly that, that the initial amendment was re-crafted into the 
Graham-Kyl-Levin amendment, and it was really an extraordinary 
act of bipartisanship that occurred to — I think it was — the vote was 
85:14. 

And one of the things that that piece of legislation did was ex- 
actly what — I’m not — I’m not remotely suggesting cause and effect, 
but the letter urged that there be Article 3 review, and the Kyl- 
Graham-Levin amendment provided Article 3 review of military 
commission determinations. 

Senator Durbin. I bring this up because it’s come up during the 
course of this hearing, raised by Senator Kyi, and then in your dis- 
cussion with Senator Graham. And there’s one other element that 
should be mentioned. In Boumediene v. Bush, the Supreme Court 
agreed with your conclusion in that letter. It held that it violates 
the U.S. Constitution to deny Guantanamo detainees the right to 
habeas. 

Justice Kennedy wrote for the majority and said “the laws and 
Constitution are designed to survive, and remain in force in ex- 
traordinary times.” Justice Stevens was the fifth vote in the cases; 
no surprise. Chief Justice Roberts and Justice Alito dissented. So, 
even before the passage of this legislation by 84:14, the Supreme 
Court had agreed with the conclusion in that letter that you sent, 
which I think is pretty good validation of the point that you were 
making. 

I’d like to ask about one other area that’s come up here a couple 
of times. My friend Senator Cornyn has left, but I know that his 
position is shared by many others on the other side of the table, 
on this whole question that comes up at virtually every hearing 
about this notion of activism and the role of a judge and the Con- 
stitution, particularly a Supreme Court justice and the Constitu- 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00181 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



172 


tion. And it strikes me, there’s something missing in this conversa- 
tion. This notion of a mechanical court and robot judges just 
doesn’t seem to me to reflect the reality of our system of justice and 
our history on the court. 

I will acknowledge, and I certainly wouldn’t question. Justice 
Cornyn’s conclusion that he thinks Brown v. Board of Education 
had been well hidden in the Fourteenth Amendment for a long 
time and was discovered in 1954, that it really was the original in- 
tention. But for at least 60 years, or close to 60 years, Plessy was 
the controlling case on this and said separate versus equal was ac- 
ceptable in the United States when it came to our schools. 

I listened carefully to your answers, and it sounds as if you agree 
with the concept that we have to stick within the Constitution, but 
you understand that within that Constitution different conclusions 
could be reached. Certainly that’s what Brown teaches us, that in 
that same Fourteenth Amendment they came to the opposite con- 
clusion of Plessy. So can you — for my sake, could you clarify the 
questioning of Senator Cornyn in light of that precedential case in 
Brown? 

Ms. Kagan. Well, Senator Durbin, I think I guess I would like 
to make two points and insist that they’re not inconsistent with 
each other. The first point is that judges are always constrained by 
law and that the only sources that judges can appropriately look 
to are legal sources, that judges can’t import their own personal 
preferences or their political preferences or their moral values, that 
it would be inappropriate to do so. The role of a judge is to deter- 
mine, as best that person can, what the law requires and then to 
do that thing. That’s the first proposition. 

But the second proposition is that there are hard legal cases 
where people struggle with these issues, where people struggle 
with what the text, and the structure, and the history of the Con- 
stitution, and the precedents that apply that the Constitution re- 
quires in a given case. And — and that can happen in — in cases of 
the kind that you suggested in Brown, but it happens really all 
over the place. It happens — it happens not infrequently, I would 
say, at the Supreme Court level. Just because the Supreme Court 
is dealing with cases in which lower courts have disagreed, so usu- 
ally the cases the Supreme Court hears are the hardest cases. 

Now, sometimes the lower courts disagree, and in fact the case 
is not so hard, the Supreme Court decides 9:0, and it’s all easy. But 
there are some very difficult cases which involve clashes of con- 
stitutional principles. 

Senator Durbin. So if I could follow through on one that I’ve not 
been able to raise, and don’t know how often it’s come up here: the 
Griswold case. Griswold v. Connecticut, in the 1960s, when the 
State of Connecticut was basically regulating the availability of 
family planning and birth control. This case challenged that law as 
to whether Connecticut had that right. 

Basically, the Supreme Court found a word in this Constitution 
which we can’t find, privacy, and said that we have a right to pri- 
vacy in our homes and families. Some who have analyzed it took 
a look at Justice Douglas’ opinion, writing for the court. We’re kind 
of stunned to see that he even went to the Third Amendment, to 
say that that guaranteed a right to privacy, the right to privacy in 
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our homes. The Third Amendment talks about quartering soldiers, 
hut he referred to it during the course of that opinion. 

So could you put that decision of Griswold and privacy in the 
context of this explanation you’re giving me? 

Ms. Kagan. Well, Senator Durbin, I actually think that the — that 
Griswold and that the holding in Griswold does have grounding in 
the constitutional text, and the way most justices have thought 
about this is that the Fourteenth Amendment, the Due Process 
Clause of the Fourteenth Amendment guarantees liberty and that 
it guarantees — when it guarantees such liberty it means more than 
freedom from physical constraints, and it also guarantees more 
than procedural protections, that there is some substantive protec- 
tion of liberty that’s incorporated within the Fourteenth Amend- 
ment of the Constitution, and I think most justices on the Supreme 
Court believe that to be the case. 

Now, there are still veiy hard questions about what that liberty 
consists of. I think most justices of the Supreme Court do, at this 
point, fully accept the Griswold holding, which suggested that a 
couple’s ability to use contraceptives ought to be up to that couple, 
that the government could not appropriately interfere with that de- 
cision, consistent with the Fourteenth Amendment’s protection of 
liberty. But the Liberty Clause of the Fourteenth Amendment sure- 
ly does give rise to some real disagreement in other cases, the ex- 
tent to which that sphere extends. Those are one, but not the only 
kind of cases in which there are hard questions to be determined 
by the court. 

Just another very different kind of case which raised this to me 
recently — I mean, it shows the varying contexts in which these dif- 
ficult questions involving constitutional principles can occur — is a 
case that I argued recently called Holder v. The Humanitarian Law 
Project, which involved this question of the application of the mate- 
rial support statute that Congress passed to combat terrorism as 
to certain kinds of expressive activities, certain kinds of — assist- 
ance to terrorist organizations that took the form of speech. 

And when I was arguing that case I was subject to questions, 
and the opposing lawyer also was subject to questions from all the 
justices, that all the justices clearly thought that this was an in- 
credibly hard case because it involved very hard, but competing, 
legal values: the value of free speech on the one hand and the 
value, really, of protecting and defending our country on the other. 

And, you know, that’s a case in which the — this clash of constitu- 
tional principles can occur, in which — in which reasonable judges 
could reasonably disagree about the results. So — so to say that 
something is law all the way down, which is absolutely the case, 
that it would be completely improper for a judge to import per- 
sonal, or moral, or political preferences into the occasion. But that’s 
not to say that law is robotic. It’s not to say that everything is easy 
in the world of constitutional law, or indeed of statutory law. 

Senator Durbin. Thank you very much, Ms. Kagan. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. 

Senator Coburn. 

Senator Coburn. Thank you. Am I next-to-last, Mr. Chairman, 
or last? What’s our plans? 
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Chairman Leahy. Well, let’s see how we go. 

Senator Coburn. All right. Thank you. 

Well, it’s heen a long day for you. Thanks for being here. 

Chairman Leahy. And I’m concerned about the witness and her 
stamina. Mine is 

Senator Coburn. Her reputation says she’s tough as nails. She 
can make it. 

[Laughter.] 

Ms. Kagan. If you say so. 

Senator Coburn. First of all, you do get the Arthur Murray 
award. You are dancing a little bit, much to my chagrin. I would 
rather you not win. Maybe you should be on “Dancing With the 
Stars”, or something. I want to go, first, to a couple of areas. 

One of the people that I respect most in the Senate is somebody 
that’s a polar opposite of me. His name is Russ Feingold, and he 
unabashedly stands for his liberal positions, defends them, doesn’t 
run away from them, talks about them, and stands up and beats 
his chest because he thinks he’s right. And I’ve never walked away 
from my conservative positions. I don’t apologize for my social 
conservativism or my fiscal conservatism. 

One of the things I told you, I want America to know who you 
are. You’ve kind of not allowed us — you know, I don’t know what 
a liberal progressive is. I know what a liberal is, and I think you’re 
a liberal. I think you’re proud enough to defend that. And as Sen- 
ator Graham said, there’s nothing wrong with that. 

But the point is, is you have a very different belief system than 
most of the people who come from where I come from. And it’s not 
wrong to have that belief system. It doesn’t mean mine’s right and 
yours is wrong. But it is wrong for us not to know what you believe 
about a lot of things. You’re very pro-Choice. You believe in a wom- 
an’s right to choose. You believe in gender-mixed marriages, or gay 
marriage. You believe that States ought to recognize those through- 
out. If I say something that is inappropriate, please tell me. 

Ms. Kagan. Well, Senator Coburn, I suppose what I would want 
to say at this point is that the way I would vote as a legislator with 
respect to any or all of those issues is 

Senator Coburn. I’m not trying to — I’m not trying to label as a 
judge. I’m just saying it’s import^ant. I’m not saying you are not 
going to have the capability to separate those positions. I’m not 
saying that. But it is important. I mean, you’ve told this Committee 
that you think it’s — that there is appropriate time to use foreign 
law. You told this Committee that in your Solicitor General testi- 
mony in terms of answers to questions. 

Ms. Kagan. Can I interrupt you on that one, too? 

Senator Coburn. Well, I’ll give you a chance. 

You’re for — you — ^you — you have made statements for assisted 
suicide, in terms of that being an appropriate thing. So I’m not say- 
ing that that will limit your ability to make great decisions as a 
jurist, and I want to separate that right now. But I don’t want us 
to — the American people have a right to know, what makes up 
Elena Kagan? There’s all these other characteristics, too: smart as 
all get-out, super-accomplished, tough as nails. 

I believe you’re tough as nails. I would not want to be a Supreme 
Court justice with you. I think I’d get run over. You know, I believe 
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you have the intellect — superior intellect — and ability to reason, 
and I’ve listened to a lot of it here. But — and again, there’s nothing 
wrong. I love Ross Feingold to death, but we’re totally different. 
That’s one of the things that makes our country great. But it’s not 
something that I — I don’t want you to run away from that. 

That’s who you are. That’s what you — you’ve fought for a lot of 
causes in your life and — and those are a part of who you are. And 
a part of who you are will, in some small instances, influence 
your — I don’t know one judge that can 100 percent separate them- 
selves from who they are as they make a decision, and I don’t think 
anybody knows a judge that can do that. So it’s not unfair to say 
who you are. And it’s not a slam at all, it’s just, you’re different 
than me and you’re different than many of the people that I rep- 
resent. 

So I wanted to established that and I wanted to give you a 
chance. If you want to say something in response to that. I’ll be 
happy to give you that chance right now. But, you know. I’m a 
proud conservative. I’ll fight anybody on the — you know. I’m for it. 
I’ll debate anybody about what I believe and why I believe it, and 
I think you would do the same, and that’s one of the reasons I have 
admiration for you. 

Do you have a comment about what I’ve said? 

Ms. Kagan. Well, I suppose a few comments. Senator Coburn. 
Let me take on just a couple of the particulars, and then maybe 
make a more general comment. You said, as Solicitor General, I ad- 
vocated the use of — of foreign law in some circumstances. I do just 
want to make clear that what I said in those — those questions 

Senator Coburn. Here’s your quote exactly. 

Ms. Kagan — [continuing]. Was — was that, because there are jus- 
tices on the Supreme Court who believe in the use of foreign law 
in some circumstances, that I would think it was appropriate, as 
an advocate, to argue from foreign law or to cite foreign law in any 
circumstance 

Senator Coburn. Well, but that isn’t what you said here. 

Ms. Kagan. Well, I think. Senator Coburn, with all respect, that 
if you look at the question and you look at the answer, I was 
speaking in my role as an advocate, saying that the primary con- 
sideration of an advocate is to count to five and to try to do the 
best the advocate can to ensure that the position that the advocate 
has taken will prevail. 

Senator Coburn. But it’s not your position, because some other 
justices are using foreign law, you have the authority to do that as 
well. 

Ms. Kagan. As an advocate, to the extent that I think that for- 
eign law arguments will help the government’s case, then I will use 
those foreign law arguments, is what I 

Senator Coburn. All right. Let me read something to you. As is 
obvious. I’m not a lawyer. OK. It’s pretty obvious. But Article 3, 
Section 2 says this: “The judicial power shall extend to all cases in 
law and equity arising under this Constitution, the laws of the 
United States, and the treaties made.” 

Nowhere — nowhere — in our Constitution does it give the author- 
ity for any judge, chief justice of the Supreme Court, any jurist on 
the Supreme Court, or any other court, to reference foreign law in 
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determining the interpretation of what our statutes or our Con- 
stitution will be. So this is an area where we have grasp, where 
our judicial majority, much like the Israeli judge, we start reaching 
beyond the Constitution. You said it was all law. You said the de- 
termination will always be law. It’s down to law, law, law, the ear- 
liest questions that you were asked in this hearing. Well, this is 
the founding document of what the law is. Nowhere that I can find, 
in this writing or in these guys’ writing, says anything about using 
foreign law. 

So please explain to me why it’s OK sometime to use foreign law 
to interpret our Constitution, our statutes, and our treaties. 

Ms. IC^GAN. Senator Coburn, I think for the most part I wouldn’t 
try to convince you of that because I don’t think that foreign law 
is appropriate as precedent or as an independent basis if support, 
you know, in the vast majority of legal questions. Now, I suggested 
to you a few that specifically might reference international consid- 
erations, such as, you know, the right to receive Ambassadors or 
something like that. Even there, I think the citations would not be 
a precedent. They would not have binding weight of any kind. But 
they might be relevant to interpretation of 

Senator Coburn. Relevance is about getting knowledge and gain- 
ing knowledge, but you have a different guide. The oath that you’ll 
take as a justice of the Supreme Court is to uphold the Constitu- 
tion and our statutes. 

Ms. Kagan. Well, I think I agree with you on that. Justice — Sen- 
ator Coburn. 

[Laughter.] 

Senator Coburn. Don’t worry, I will never get there. 

[Laughter.] 

Senator Coburn. All right. Let me move on then, if I — if I may, 
if I can keep playing. 

One of the things that you said today really concerned me, and 
let’s see if I’ve got the — ^you were being asked a question. You said, 
“But in other cases, original intent is unlikely to solve the question, 
and that might be because the original intent is unknowable or 
might be because we live in a world that’s very different from the 
world in which the Framers lived. In many circumstances, prece- 
dent is the most important thing.” Is this precedent more impor- 
tant than original intent? 

Ms. Kagan. Well, Senator Coburn, let me give you an example. 
I’m not sure if it was an example I used before or not, but in the 
First Amendment context, which is a context I’ve — I’ve — I’ve writ- 
ten about a good deal, it’s fairly clear that the First Amendment 
doctrine that’s been established over 100 years departs signifi- 
cantly from the original intent of the Framers. And here’s one ex- 
ample, is that I think that the Framers would never have dreamed 
that the First Amendment would in any way protect people against 
libel suits, that the First Amendment had anything to do with libel. 

So when the court said, in New York Times v. Sullivan, that a 
public figure could not sue the New York Times and claim damages 
for libel without meeting a very high bar, without meeting the so 
called “actual malice” standard, I think that was something that 
the Framers would not have understood. 
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Senator Coburn. Why don’t you think they wouldn’t have under- 
stood that? I mean 

Ms. Kagan. Well, I think that their 

Senator Coburn. I mean, they had — they had print back then. 
I mean, we didn’t start that early in terms of formation of our 
country. 

Ms. Kagan. I think the — I’m sorry for interrupting. I think that 
the historic evidence is very clear that the Framers didn’t think 
that the First Amendment at all interfered with libel suits. Now, 
over time, as — as — as courts have applied the First Amendment to 
different contexts, to different circumstances, have seen different 
factual problems, have had to consider different cases, I think that 
the court sensibly thought that the principles that are embodied in 
the First Amendment could not be protected unless the decision in 
New York Times v. Sullivan was issued, unless the 

Senator Coburn. So — so let me go forward with that. Who can 
change precedent? 

Ms. Kagan. Well 

Senator Coburn. Let’s have a little law lesson here. Who can 
change precedent? 

Ms. Kagan. Well, the court can, but it’s a very high bar. 

Senator Coburn. OK. I know, but they can, right? 

Ms. Kagan. It — the court can change, can overturn a ruling, but 
it’s a very high bar. The precedent 

Senator Coburn. What does the high bar mean to the average 
person watching this hearing today? 

Ms. Kagan. Well, that — that — that it has to be a very extraor- 
dinary circumstance or a very unusual circumstance for a court to 
overturn a precedent, and the usual circumstances that are men- 
tioned are where the precedent has become completely unworkable, 
where it’s clear that the precedent just is producing massively in- 
consistent results or 

Senator Coburn. So, for example. Brown v. Board of Education. 
That upset precedent, Plessy v. Ferguson, on its ear, didn’t it? 

Ms. Kagan. It did. Senator Coburn. I think that 

Senator Coburn. So what was the purpose in changing the 
precedent? 

Ms. Kagan. You know 

Senator Coburn. Was it to change Plessy v. Ferguson or was it 
to go back to original intent? That’s — that’s — that’s why I’m having 
trouble with what you said, because, you know, I know our Fram- 
ers weren’t perfect, but I think their motivations were really pure. 
And for us to have a justice that says precedent is more important 
than original intent is going to give a lot of people in this country 
heartburn, because what it says is our intellectual capabilities are 
better than what our original founding documents were, and so 
we’re so much smarter as we’ve matured that they couldn’t have 
been right. That’s dangerous territory for confidence in the court. 

Ms. Kagan. Senator Coburn, I think what I’m trying to say is 
that courts appropriately look to both kinds, both keys to constitu- 
tional interpretation, that courts appropriately look to original in- 
tent, that courts appropriately look to precedent, and that it de- 
pends on the provision of the Constitution, it depends on the case, 
it depends on the issue as to whether — which — as to which one of 
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those is most helpful, and that it’s a pragmatic approach, looking 
case by case, to try to figure that question out. 

And I think what I’m saying — I would say two things about it: 
it’s both extremely descriptive of what the court has done, that the 
court in 

Senator Coburn. Historically speaking. 

Ms. Kagan. Historically speaking and currently. The second 
point I would make is that, in fact, when the chief justice was sit- 
ting here. Chief Justice Roberts, he stated the same thing, the 
same principle that I’m trying to state, is that one should approach 
the question of constitutional interpretation pragmatically, without 
a single, over-arching theory, without something that says you al- 
ways look to the specific original intent, or you always look to 
something else, that sometimes the original intent controls and 
other times it may be unknowable or it may be far removed from 
the current problems we face. 

Senator Coburn. But that’s a — but that’s a judgmental decision, 
correct? You’re going to — you’re going to make a judgment about 
whether original intent doesn’t apply or is unknowable, and what 
may seem to be unknowable to you may seem to be knowable to 
another judge. Correct? 

Ms. Kagan. Senator Coburn, I don’t disagree with you that judg- 
ing requires judgment. 

Senator Coburn. Yes. 

Ms. Kagan. And 

Senator Coburn. Well, that’s the whole basis of why we’re hav- 
ing this hearing, is where’s the judgment going to come from, be- 
cause it takes me to the next thing that you said that I have heart- 
burn with. “I have great difficulty in the ability to take off my ad- 
vocate hat and put on my judge’s hat.” And my question to you is, 
I would have the same problem. I will tell you, how are you going 
to take off your political hat? 

What are the processes with which Elena Kagan is going to take 
off this advocacy of a liberal position in this country as she becomes 
a justice of the Supreme Court so that that advocacy hat is gone 
and only the judgment hat is left? How are you going to do that? 
You’ve already admitted you’re going to — you have trouble doing 
that now just from a Solicitor General standpoint. 

Ms. Kagan. Senator Coburn, my — the advocate’s hat that I was 
referring to was not a political hat, it was the hat that I wear as 
Solicitor General of the United States, representing the interests of 
the United States. That has nothing to do with my own political 
views. It has to do with a long and historic tradition that the Solic- 
itor General’s Office has of representing the long-term interests of 
the U.S. Government. 

Senator Coburn. Then let’s move back to your political hat. How 
are you going to take that off? 

Ms. Kagan. Senator Coburn, that hat has not been on for many 
years. 

[Laughter.] 

Ms. Kagan. Senator Coburn, I know that, you know, some people 
have said, oh, she’s a political person. I’ve had a 25-year career in 
the law. Of that 25-year career, 4 were spent in the Clinton White 
House. This was a period of time that I am proud of and that I feel 
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as though, you know, I helped to serve the American people for 
President Clinton. 

But this is by no means the major part of my legal career. The 
major part of my legal career has been as a scholar and teacher 
of constitutional and administrative law, has been, you know, 
teaching, by this point, many thousands of students, has been writ- 
ing about constitutional and administrative law issues. 

Senator Coburn. Let me ask you another question, then, on it. 
This is to inquire — this is softball. OK. What do you say 

Ms. Kagan. You promise? 

Senator Coburn. I promise. 

[Laughter.] 

Ms. Kagan. Because it’s getting late. 

Senator Coburn. I told you, you’re terrific. What do you say to 
people who are worried that your political positions would influence 
your judicial opinions? What do you say to the average American 
that’s sitting here watching this right now? What assurance, other 
than knowing Elena Kagan, that we know who you are, we’ve met 
you, we’ve read about you, both positive and negative? What are 
the assurances that you would tell the American people, that you 
can trust me to make a pure jurist decision, that I’m not going to 
be biased? What is it that you would tell them? 

Ms. Kagan. Well, I hope that they would listen to this hearing 
and come away with that view, come away with a person who be- 
lieves that it’s — it’s all about law when you put on a judge’s robe. 
It’s not about politics, it’s not about policy, it’s all about law and 
making your best judgments about what the law require. 

And that is the pledge that I said was the only pledge that I 
would make yesterday and — and — and I’ll make it again now. But 
I think it’s consistent with — with — with the way I’ve approached 
my life, in a fashion that respects the rule of law, in a fashion 
that’s temperate and respectful of other people’s views, and, you 
know, with respect, which I don’t think is partisan in the kinds of 
ways that a few people have suggested. 

Senator Coburn. You can understand why some of us, when Jus- 
tice Sotomayer told us — I mean, her words were, “I think I agree 
with you. Senator Coburn, we shouldn’t use foreign law,” and then 
in one of her opinions she’s embracing the use of foreign law in a 
decision. You know, we become skeptical because — and as I said 
earlier and as I said on the floor speech about these hearings, is, 
you know, it really isn’t going to matter what you said, because 
once you’re there you’re there and we have very little ability to 
change it. 

So when we see histories and then we see statements that don’t 
coincide, and quite frankly, you haven’t done that to us that I know 
of yet today, but you can understand the skepticism we might 
have, and especially in the fact that many on the other side of the 
aisle, the implication has been that the same thing by Ale to and 
Roberts, that they weren’t straightforward, that in fact they didn’t 
keep their word on stare decisis. 

So you understand what we’re battling with, and that’s why I’m 
not even sure the hearings are a great thing. I think we ought to 
do it the way we used to do it, is sit down and talk and spend a 
lot of time with you and get a comfort level to where we feel like 
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we really get to know you and what you believe and what your ac- 
tions will be. 

Let me go to one other thing. Senator Cornyn attempted to ask 
this, and I think it’s a really important question. If I wanted to 
sponsor a bill and it said, Americans, you have to eat three vegeta- 
bles and three fruits every day, and I got it through Congress and 
it’s now the law of the land, you’ve got to do it, does that violate 
the Commerce Clause? 

Ms. Kagan. Sounds like a dumb law. 

[Laughter.] 

Senator Coburn. Yes. I’ve got one that’s real similar to it I think 
it equally dumb. I’m not going to mention which it is. 

Ms. Kagan. But I think the question of whether it’s a dumb law 
is different from whether the question of whether it’s constitu- 
tional, and — and — and I think that courts would be wrong to strike 
down laws that they think are — are senseless just because they’re 
senseless. 

Senator Coburn. Well, I guess the question I’m asking you is, do 
we have the power to tell people what they have to eat every day? 

Ms. Kagan. Senator Coburn, I think 

Senator Coburn. I mean, what is the extent of the Commerce 
Clause? We have this wide embrace of the Commerce Clause, 
which these guys who wrote this never, ever fathomed we would 
be so stupid to take our liberties away by expanding the Commerce 
Clause this way. Matter of fact, let me spend just — I’ve got a little 
time. Let me just read you what they said, because they actually 
said if the executive branch and the judiciary branch wouldn’t en- 
force their limited view of the Commerce Clause, that in fact we 
needed to change the Members of the Congress so that they would. 
And let me read it to you: “If it be asked, what is to be the con- 
sequence of the ” 

Ms. Kagan. I’m sorry. Senator. Where is this from that you’re 
reading? I’m sorry. 

Senator Coburn. This is the Federalist Papers. 

Ms. Kagan. OK. 

Senator Coburn. OK. This is number 44. I presume you’ve read 
this book? 

Ms. Kagan. I have. 

Senator Coburn. I thought you might have. 

Ms. Kagan. It’s a great book. 

Senator Coburn. It is. Actually, I hope you’ll read it a lot as a 
justice, if you become one. “Constitution exercise powers not war- 
ranted by its true meaning.” They’re sitting there warning us to 
not do things. “What are you going to do about it? And I answer, 
the same as if they should misconstrue or enlarge any other power 
vested in them as if the general power had been reduced to particu- 
lars and any one of these were to be violated. The same, in short, 
as if the State legislature should violate their respective constitu- 
tional authorities. In the first instance, the success of the 
usurptation will depend on the executive and judiciary depart- 
ments.” In other words, you become complicit in not slamming it 
down and saying. Congress, you’re going the wrong way. 

I would make the case today that we find ourselves in trouble 
as a Nation because the judiciary and the executive branch has not 
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slapped Congress down on the massive expansion of the Commerce 
Clause. “Which are to expound and give effect to the legislative 
acts, and in the last resort a remedy must he obtained from the 
people, who can, by the election of more faithful representatives, 
annul the act of the usurpers.” 

So I go back to my original question to you: is it within the Con- 
stitution for me to write a bill, having been duly elected by the peo- 
ple of Oklahoma, to say, and get it signed by the President, that 
you have to eat three fruits and three vegetables every day? 

Ms. Kagan. Well, Senator, first, let me say about the Federalist 
Paper quote that you read, that it is absolutely the case that the 
judiciary’s job is to, you know, in Marbury v. Madison’s famous 
phrase, to say what the law is and to make sure — I think I’ve — 
I’ve talked about it as policing the constitutional boundaries as — 
and making sure that Congress doesn’t go further than the Con- 
stitution says it can go. It doesn’t violate individual rights and also 
doesn’t act outside its enumerated authorities. We live in a — in a — 
in a government in which Congress — Congress’ authorities are enu- 
merated in Article 1 of the Constitution, and Congress can’t act ex- 
cept under one of those heads of authority. 

Now, as I talked about with Senator Cornyn, the Commerce 
Clause has been interpreted broadly. It’s been interpreted to apply 
to regulation of any instruments or instrumentalities or channels 
of commerce, but it’s also been applied to anything that would sub- 
stantially affect interstate commerce. 

It has not been applied to non-economic activities, and that’s the 
teaching of Lopez and Morrison, that the court — that the Congress 
can’t regulate non-economic activities, especially to the extent that 
those activities have traditionally been regulated by the States, 
and I think that that would be the question that the court would 
ask with respect to any case of this kind. 

But — but I do want to sort of say again, you know, we can come 
up with sort of, you know, just ridiculous-sounding laws, and the — 
and the — and the principle protector against bad laws is the polit- 
ical branches themselves. And I would go back, I think, to Oliver 
Wendell Holmes on this. He was this judge who lived, you know, 
in the — in the early 20th century. Hated a lot of the legislation that 
was being enacted during those — those years, but insisted that if 
the — if the people wanted it, it was their right to go hang them- 
selves. 

Senator Coburn. OK. 

Ms. Kagan. Now, that’s not always the case, but — but — but there 
is substantial deference due to political 

Senator Coburn. I’m running out of time. I want to give you an- 
other condition. What if I said that eating three fruits and three 
vegetables a day would cut health care costs 20 percent? Now we’re 
into commerce. And since the government pays 65 percent of all 
the health care costs, why isn’t that constitutional? 

Ms. Kagan. Well, Senator Coburn, I — I feel as though the prin- 
ciples that I’ve given you are the principles that the court should 
apply with 

Senator Coburn. Well, I have a little problem with that because 
if we’re going to hang ourselves, as our founders — three of the crit- 
ical authors of our Constitution thought the judiciary had a — had 
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a reason to smack us down. And as Oliver Wendell Holmes, if we 
want to be doing stupid stuff we can do stupid stuff. I disagree. 

I think — you know, and that’s not activism, that’s looking at the 
Constitution and saying, well, we’re going to ignore it even if it 
does expand the Commerce Clause, because the Commerce Clause 
is what has gotten us into a place where we’ll have a $1.6 trillion 
deficit that our kids’ future has been mortgaged, that we may 
never recover from. That’s not an understatement at all. In 25 
years, each of our kids are going to owe $1,113 million and pay in- 
terest on that before they do anything for themselves or their kids. 

So the fact is that we have this expansive clause and we have 
to have some limit on it. And if the courts aren’t going to limit it 
within the original intent, instead of continuing to rely on prece- 
dent of this vast expansion of it, the only hope is, is that we have 
to throw out most of the Congress. 

But the point is, the original intent is that you wouldn’t ignore 
their original intent. What we found ourselves today on the Com- 
merce Clause is that, through a period of precedent-setting deci- 
sions, we have allowed the Federal Government to become some- 
thing that it was never entitled to become, and with that a dimin- 
ishment of the liberties of the people of this country, both finan- 
cially and in terms of their own liberty. 

Ms. Kagan. Well, Senator Coburn, I — I guess, a few points. The 
first, is I think that there are limits on the Commerce Clause of 
the ones I suggested, which are the ones that are articulated, were 
articulated by the court in Morrison and in Lopez, which are pri- 
marily about non-economic activity and Congress not being able to 
regulate non-economic activity. 

I guess the second point I would make, is I do think that very 
early in our history, and especially I would look to Gibbons v. 
Ogden, where Chief Justice Marshall did, in the first case about 
these issues, essentially read that clause broadly and provide real 
deference to legislatures and provide real deference to Congress 
about the scope of that clause. Not that the clause doesn’t have any 
limits, but that deference should be provided to Congress with re- 
spect to matters affecting interstate commerce. 

And I guess the third point is just to say that I think the reason 
for that is — is that $1.6 trillion deficit may be an enormous prob- 
lem. It may be an enormous problem, but I don’t think it’s a prob- 
lem for courts to solve. I think it’s a problem for the political proc- 
ess to solve. 

Senator Coburn. You missed my whole point. We’re here be- 
cause the courts didn’t do their job in limiting our ability to go out- 
side of original intent on what the Commerce Clause was supposed 
to be. Sure, you can’t solve the problem now, but you help create 
it as a court because you allowed something other than what our 
original founders thought was a legitimate role for the Federal 
Government. 

Chairman Leahy. If the — if the 

Senator Coburn. I thank the Chairman. I will yield back and I’ll 
follow up on the next round. 

Chairman Leahy. You will yield back. Your time is up. I didn’t 
know if you wanted to respond to that. 
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Did you want to take a break before we go to some of the others, 
or 

Ms. Kagan. Some of the others? 

[Laughter.] 

If it is some of the others, I definitely want to take a break. If 
it is one of the others, we can do that. 

Chairman Leahy. I’ll tell you what, let’s go one of the others and 
see where we stand after that. Senator Cardin. You’re doing such 
a great job, we don’t want you to leave. 

[Laughter.] 

Senator Cardin. Solicitor General Kagan, I’m one of the others. 
Let me welcome you to the Committee. 

I have been amazed and disappointed as to how the brilliant 
trail-blazing legal career of Thurgood Marshall has been portrayed 
by several of my colleagues. Justice Marshall came from Baltimore, 
Maryland, the city where I was born, in the State of Maryland that 
I have the honor of representing in the U.S. Senate. Justice Mar- 
shall was one of the great Americans that have come from Mary- 
land. We are very proud of what he’s meant to this country. 

It’s interesting that this week on July 2nd we’ll celebrate his 
92nd birthday. And I must tell you, we’ve had a great deal of dis- 
cussion about background. As you know Justice Marshall was the 
great grandson of a slave. And he grew up in a segregated country. 

I talked during my opening statements about how I remember 
attending segregated public schools in Baltimore City. I also re- 
member swimming pools and theaters and amusement parks that 
were restricted as to who could attend, who could be there. So we 
talk a lot about empathy, we talk a lot about background, we talk 
about how important that is, but on behalf of the millions of Ameri- 
cans who have benefited from Thurgood Marshall’s public service. 
I’m glad he brought his real world experiences to public service. He 
helped make a more perfect union and made a real difference in 
the lives of Americans. 

I agree with the NAACP Legal Defense Fund in their release 
where they say, simply put, Thurgood Marshall helped make our 
union more perfect. And the legacy illuminates the highest possi- 
bilities for all Americans, yesterday, today and tomorrow. 

Yesterday I talked about how we can assure that the public un- 
derstands how important the decisions of the Supreme Court are 
in their lives. And how I want American citizens to understand just 
how important your role will be on the Supreme Court of the 
United States. I just one more time express this concern about fol- 
lowing legal precedent and activism. I listened to Senator Coburn 
and I must tell you, I think his definition of original intent reminds 
me of some of my colleagues’ definition of activism. They use it for 
a particular purpose. Judicial activism is OK if you agree with the 
results. And I think it’s the same thing with original intent. It’s OK 
if that’s the result that you want. 

But I want a Justice who is going to follow legal precedent. I 
want a Justice who believes that it’s up to Congress to legislate, 
not the courts. I want a Justice that is going to follow in the best 
traditions of protecting individuals against the abuses of govern- 
ment and special corporate interests. That’s what I’m looking for. 
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It’s very difficult for us to legislate — to pass legislation to expand 
rights. It’s extremely frustrating when we finally get it done and 
then see the courts reverse legal precedent, reverse our Congres- 
sional intent and take away those rights that affect people of our 
nation. 

So, when we look at our Constitution and when it was created, 
citizens were defined very differently than they are today. Women 
and African-Americans were excluded from the definition of “we 
the people.” But the real triumph of our Constitution is that we’ve 
overcome these faults. 

Chief Justice Roberts said, “I think the Framers, when they used 
broad language like ‘liberty’, like ‘due process’, like ‘unreasonable’ 
with respect to search and seizures, they were crafting a document 
that they intended to apply in a meaningful way down through the 
ages.” This is the same point that you have raised before this Com- 
mittee about how times change and how does the Constitution 
apply to current circumstances. 

The strength of our Constitution and the Supreme Court is that 
it advances rights envisioned by the Framers to current times. 

Now, it’s been a bumpy road on Civil Rights. We’ve made 
progress and we have moved in the wrong direction. We’ve talked 
a lot about Plessy v. Ferguson. It might have been a pragmatic de- 
cision by the Court in its time, but it was fundamentally flawed. 
There is nothing equal by separate and we know that today. 

Then came Brown v. Board of Education, one of the proudest mo- 
ments in the history of the Supreme Court and indeed one of the 
proudest moments in the history of the United States. The Su- 
preme Court decision had real impact on real people’s lives. 

Your opening statement gives me comfort that you will follow in 
the best traditions of the Supreme Court in meeting the challenges 
of change. You talked about a fair shake for every American. I’m 
going to mention that a couple times during our questioning. You 
also talked about the Supreme Court, of course, which has the re- 
sponsibility of ensuring that our government never oversteps its 
proper bounds or violates the rights of individuals. The funda- 
mental opportunities of America depend upon those goals. Your 
grandparents and mine came to this country because of the oppor- 
tunities this country enshrined in our Constitution. 

In preparation for this hearing I came across a Supreme Court 
case involving educational opportunity that you happened to be the 
clerk for the Justice who wrote the dissenting opinion. Justice Mar- 
shall. In Kadrmas v. Dickinson Public Schools, Justice Marshall 
said — and I’m quoting, “Today the Court continues to retreat from 
the promise of equal educational opportunity by holding that a 
school district’s refusal to allow an indigent child who lives 16 
miles from the nearest school to use a school bus without paying 
a fee does not violate the Fourteenth Amendment’s equal protection 
clause.” 

Now, I mention that because I think Justice Marshall was look- 
ing at factual circumstances that were not present 10, 15, 20 years 
ago. But he was trying to use current circumstances under our law 
to advance what we all believe was the Framers’ intent of “we the 
people.” How do you believe the Framers intended the Constitution 
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to provide for the protection of people against abuses of government 
or special corporate interests? 

Ms. Kagan. Well, Senator Cardin, I think that the Constitution 
is a kind of genius document in that while certain of its provisions 
are quite specific and, you know, it just doesn’t matter how times 
and circumstances change. We still have a Senate and we still have 
a House of Representatives and they’re still elected the same way 
and all manner of things like that that the Framers and then in 
subsequent amendments and especially with respect to the Civil 
War amendments, the Fourteenth — Thirteenth and Fourteenth and 
Fifteenth Amendments wrote some provisions broadly, generally. 
And this goes back to what Chief Justice Roberts said in that quote 
that you mentioned. 

And I think actually if I remember it correctly. Chief Justice 
Roberts said, “it would be wrong to give general provisions a 
crabbed interpretation.” That the point of these general provisions 
is to ensure that the principles that the Framers held so dear or 
that the ratifiers of the Fourteenth Amendment held so dear, that 
those principles would continue to apply throughout the ages for 
our posterity. 

And that’s so with respect to, you know, a number of ways in 
which the government can deprive people of equal protection of the 
laws or violate people’s liberty. 

Senator Cardin. Well, I agree with that comment. Last year the 
Supreme Court chipped away at the existing precedent in Brown 
V. Board of Education. So these are real concerns. I think the 
Framers of our Constitution would have been proud of Brown v. 
Board of Education even though at that time, as you know, Afri- 
can-Americans were not included in the Constitution in the full 
sense. But in that case of Parents v. Seattle School District, the 
Court held that voluntary integration programs were unconstitu- 
tional. Chipping away at Brown v. Board of Education, Justice 
Breyer writing the dissent said, “what has happened to stare deci- 
sis? .” 

I noted Senator Cornyn talked about following legal precedent. 
Well, Justice Breyer was concerned about that. He said, “to invali- 
date the plans under review is to threaten the promise of Brown. 
The plurality position, I fear, would break that promise. This is a 
decision that the Court and nation will come to regret.” 

Do you believe that decisions like Brown v. Board of Education 
are still relevant today, and are precedent for the Court to carry 
out what that Court did in advancing we the people for all? 

Ms. Kagan. Senator, I hope and I know that Brown v. Board of 
Education and the principles that Brown v. Board of Education set 
forth are still relevant today and they’re the principles that the 
Equal Protection Clause has set forth. And the idea of equality 
under law is a fundamental American ideal, a fundamental Amer- 
ican value or fundamental American constitutional value. And one 
of the Court’s most important missions is to ensure that that value 
remains strong over time. 

Senator Cardin. Well, let me move on from education to voting 
rights on the Civil Rights agenda. It took a long time. A lot of peo- 
ple worked hard, people gave up their lives in order that we have 
the right to vote and expanded the right to vote. It took constitu- 
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tional amendments and even the Civil Rights Act of 1964 failed to 
address the hurdles that people used to exclude black voters and 
poor white voters, but Congress passed the Voting Rights Act of 
1965. So it was difficult for us to expand voting rights. And we 
have challenges today as to whether we can do what we have done. 

There was just recently a Supreme Court decision of Northwest 
Austin Mud that didn’t directly deal with the issue of whether Con- 
gress has the right to continue the covered jurisdictions with 
preclearance. But it raises the question as to whether Congress has 
the constitutional power to protect minority voting rights. 

So my question to you is, you have said several times without 
reference to this specific issue, that you will give due deference to 
Congress. I want to put it in context to where we believe there is 
need to expand protection under our Constitution. And will you 
give due deference to Congressional actions where Congress is pret- 
ty clear. This is not where Congress is saying X, and you know 
what X, this is not substituting a Y for an X, which I heard you 
say you don’t believe is right. Will you give due deference to Con- 
gress where we are expanding protections under the Constitution? 

Ms. Kagan. Senator Cardin, you raised the question of the scope 
of Congress’s Section 5 power; Section 5 of the Fourteenth Amend- 
ment which gives Congress the ability to enforcement the Four- 
teenth Amendment. And the scope of that power has been an issue 
in several recent cases. In the case of Bernie, which I believe Sen- 
ator Specter referred to earlier, the Court said that it wanted to 
distinguish between Congress’s ability to enforce — to remedy Four- 
teenth Amendment violations and also to prevent Fourteenth 
Amendment violations on the one hand, which was appropriate, 
and on the other hand what the Court found in Bernie was not ap- 
propriate, was that Court acting under that Section Five power to 
change that constitutional rights that had been found by the Court. 
So that’s the line that the Court has developed in Bernie and sub- 
sequent cases which is. Congress clearly has the authority to rem- 
edy and to prevent Fourteenth Amendment violations, but doesn’t 
have the authority essentially on its own to change the meaning of 
the Fourteenth Amendment. 

Senator Cardin. And I understand the point that was before the 
Court. I guess my point is that voting restrictions today still exist. 
And we who are involved in the political system understand that 
directly. 

Ms. Kagan. And I should say, of course, the Fifteenth Amend- 
ment has its own enforcement provision and the Voting Rights Act 
was passed under that enforcement provision. I think it’s undeni- 
able that the Voting Rights Act has been a major historic achieve- 
ment for this nation. 

There, of course, may be a case that will come before the Court 
on the question of the constitutionality of certain provisions or the 
Voting Rights Act generally. That case — that issue was potentially 
before the Court last year. The Court did avoid it and resolved the 
case on statutory grounds. It was a case that the Solicitor General’s 
Office filed a brief on in strong support of the Voting Rights Act. 
But it’s not likely to be the last time that the Court will consider 
those issues. And Congress clearly has an important role in this 
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area and the exact scope of that role is going to be addressed in 
future cases. 

Senator Cardin. Thank you for that response. I find that com- 
forting. I’d just point out that we live through the election proce- 
dures and we see obstacles in the way of voters. And my own elec- 
tion in 2006, it was undeniable that the lines in the predominantly 
African American voting places were three, four, five times as long 
as other communities. That there was targeted information sent 
out to tell voters in minority districts to vote on Wednesday rather 
than Tuesday. There were direct efforts made to diminish minority 
voting. It exists today. And Congress is trying to take action in this 
area. I just urge you, because voting is so fundamental to our sys- 
tem, that when Congress acts to try to expand rights, the state- 
ments you’ve made about deference to the Congressional branch, I 
think are particularly important. 

Let me move to — I just want to cover very quickly because I 
know Citizens United has been covered over and over again here. 
But to me it’s a fundamental question because voting doesn’t mean 
much unless you have fair and open elections. And President Lin- 
coln said, over 100 years ago, “I see in the near future a crisis ap- 
proaching that unnerves me. It causes me to tremble for the safety 
of my country. Corporations have been enthroned and an era of cor- 
ruption in high places will follow. And the money power of the 
country will endeavor to prolong its reign by working upon the 
prejudices of people until the wealth is aggregated in a few hands 
and the republic is destroyed.” 

So I do worry about the impact of corporate contributions to the 
integrity of our election system. I chair the Helsinki Commission 
which monitors human rights internationally. One of our principal 
objectives is to make sure we have free and fair elections in Eu- 
rope, North America, and Central Asia, while my colleagues are 
now monitoring U.S. elections. They want to make sure, as we 
have signed on to the accords, that our elections are free and fair. 
My point is that Citizens United to many of us is a step backwards. 
And once again Congress has acted in this area and there’s legal 
precedent. And I know this is a case that’s already been decided 
and we’re taking action, but I just want to weigh in to say that I 
think it’s critically important that we — that you follow, when you 
can, legal precedent and Congressional dictate. 

Let me just change to a different subject that is on everyone’s 
mind today and that’s what’s happening in the Gulf of Mexico. As 
a Senator from a coastal state of Maryland, I am deeply concerned 
about the damages that have been caused to our environment, to 
business, individuals, the loss of life in the Gulf of Mexico. Con- 
gress has passed environmental laws. Again, they weren’t easy. We 
passed the Clean Air Act, the Clean Water Act, the National Envi- 
ronmental Policy Act, the Endangered Species Act, the Safe Drink- 
ing Water Act, and SuperFund. 

Senator Feinstein questioned you as to the legislative intent to 
have certain areas covered in our wetlands, in which the Rapanos 
Supreme Court case was a huge step backwards, again, rejecting 
Congressional intent. 

Then in Exxon v. Baker we saw a restriction on the full coverage 
of damages in the Exxon Valdez matter. In my view the Court has 
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weakened environmental protections that were hard fought here in 
Congress. 

Do you agree that the Federal Government working with the 
states has a unique role in protecting our environment and that 
the government must hold public lands and waters in trust for fu- 
ture generations? And will you give deference to Congress as we at- 
tempt to carry out that mandate? 

Ms. Kagan. Well, Congress certainly has as broad authority 
under the Constitution to enact legislation involving protection of 
the environment. And I think that when Congress enacts such leg- 
islation the job of the Courts is to construe it consistent with Con- 
gressional intent. 

Senator Cardin. Thank you. I also want to cover some employ- 
ment cases because I think, again, we’re seeing a chipping away of 
the rights. A couple of my colleagues have talked about the Gross 
case which the Court rejected the long-standing tests to deal with 
age discrimination in the workplace. I could also talk about the 
Ledbetter case in which the Court on gender discrimination took 
the test, which I find incredible to believe, that Lilly Ledbetter was 
supposed to know about her discrimination even though it was im- 
possible to discover it and she was barred by Statute of Limita- 
tions. 

Now, we’ve corrected the Lilly Ledbetter case by further Congres- 
sional action. But you talk about how we can make sure that every 
American gets a fair shake. How do I explain to a 50-some year old 
woman with a couple children who is fired after 25 years in the 
workforce because the employer wants to hire someone half her age 
and pay one-third the salary? How is she getting a fair shake when 
the Supreme Court changes the tests in order to avoid the current 
protections we thought we had in law against age discrimination? 

Ms. Kagan. Well, Senator Cardin, I’ve pretty consistently said 
that I don’t want to, you know, grade, or give a thumbs-up or a 
thumbs-down on particular Supreme Court cases. I do think that 
with respect to any statute, discrimination statutes, or any other, 
that the job of the Court is to construe the legislation as Congress 
meant for the legislation to be construed. And that’s difficult some- 
times, but that’s the g:oal is to make sure that the Court is not 
doing, you know, deciding a case in a way in which, you know, it 
would like the statute to read, that the Court is deciding the case 
according to the way Congress wanted the statute to be applied. 

Senator Cardin. Well, thank you. I think that was a pretty com- 
plete answer. And, by the way, I just really want to thank you for 
the complete answers you’re giving us. In response to Senator Gra- 
ham, you gave us high grade, I want to give you high grades on 
being responsive to the questions. I think you’ve been very direct 
where you can be and I thank you for that openness to the com- 
mittee. 

I want to cover one other area of inclusion on “we the people” in- 
cluding all. Right now in 30 states an individual can still be fired 
for their sexual orientation where he or she has no recourse. An 
alarming 39 percent of the self-identified LGBT workers in Amer- 
ican have reported some form of workplace harassment or discrimi- 
nation. And yet they have no legal recourse in nearly two-thirds of 
our states. This is contrary to the legal expectation of fairness, or 
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as you say, a fair shake for all Americans. And Congress has an 
obligation to stop this discrimination. 

The state of Maryland has taken action and I congratulate our 
legislature and Governor for acting in this area. We have a similar 
effort pending in the Congress of the United States and it has the 
support of 202 cosponsors in the House of Representatives and 45 
cosponsors in the Senate and I’m proud to be an original cosponsor 
that would provide protection in the workplace for LGBT. 

My reason for bringing this up is that we expect to pass this bill. 
It’s not going to be easy, but we expect to get this protection 
passed. I am certain there will be a legal challenge. We usually 
find that the case. Once, again, do you believe that to clarify the 
definition of “we the people” so that all Americans are included in 
that and have protection of law and, again, will you give deference 
to Congress as we try to create a more perfect union? 

Ms. Kagan. Well, the policy decision. Senator Cardin, is up to 
Congress. And the questions that might come before the Court are 
questions if they’re statutory in nature, they would be appro- 
priately addressed by the Court asking what Congress intended. 

Senator Cardin. Thank you. I wanted to save about 5 minutes 
at the end for somewhat easier rounds of questions so you can 
catch your breath a little bit. You’ve been going all day. So I want 
to talk about pro bono. 

And I want to congratulate you for your work at Harvard in ex- 
panding clinical experiences for your students. But I want to tell 
you the challenges that we have. According to recent Legal Service 
Corporation studies, each legal aid attorney serves over 6,800 peo- 
ple. There is one private attorney for every 525 people in the na- 
tion. This is not equal justice under the law. 

Recent studies have shown that for every person who receives 
free legal assistance at least one person is turned away due to lack 
of resources at the agencies. And this has only gotten worse as our 
economy has gotten worse. Many of the resources which legal aide 
bureaus depend upon are the lOLTA funds which, as you know, 
have become much more difficult for legal service agencies to get. 
So unfortunately today many low-income individuals are denied the 
opportunity for legal services, which is hardly equal justice under 
the law, which is what I think we all want to achieve. 

And the type of cases they handle are like pregnant women who 
are being battered by their husbands, helping homeowners facing 
foreclosure by allowing them to stay in their homes, helping em- 
ployees who are discriminated against in the workplace due to race 
or gender or religious preference, helping people with disabilities 
and those types of cases. 

During my years I chaired the Maryland Legal Services Corpora- 
tion and I helped to establish the clinical programs at Maryland 
Law School which I found to be very helpful in training new law- 
yers who are sensitive to public service but also providing a great 
deal of services for people who needed help. So now looking around 
the country, 36 law schools have pro bono or public service require- 
ments. 

As Dean Kagan, I know that you instituted major improvements 
of expansion in the law school clinics while at Harvard. Harvard 
law students must perform at least 40 hours of law-related public 
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interest work including working on behalf of people who cannot af- 
ford to pay for legal services. Can you tell us just briefly a little 
bit about your experiences at Harvard Law School to expand the 
number of students participating in clinical programs and what im- 
pact that had on providing help to people who otherwise would not 
have received adequate representation? 

Ms. Kagan. Senator Cardin, this is one of the things I worked 
hardest on at Harvard along with a great many other people. And 
I think we had some significant successes which is good because 
the need is so vast in this area that there is so much need for legal 
services, you know, of all different kinds. Of people who have hous- 
ing problems or have employment problems, or who have problems 
accessing health care in ways that they need it, in all kinds of ways 
in which a lawyer can help them and, you know, in which this 
country should be able to work out a system in which such help 
can be provided. 

And as you said, we very much expanded the clinical programs 
at Harvard during the time of my deanships. We also expanded the 
other kinds of pro bono opportunities open to Harvard Law School 
students. I think the numbers are more than double the number 
of clinical placements during the time that I was dean. And the pro 
bono work that was done by Harvard Law School students more 
than doubled during that time as well. So that 40-hour a week re- 
quirement that you mentioned — 40-hour by graduation require- 
ment that you mentioned, we had students who had performed 
2,000 hours of pro bono by the time they graduated. And I think 
that the average amount of pro bono that was done by our students 
by the time they graduated was something like 500 hours, sort of 
ten times the amount that we required of them. 

And I think that that’s because what they discovered was this in- 
credibly meaningful part of being a lawyer that you can provide 
real services to people who need them that you can make a dif- 
ference in the world, that you can make a difference in the lives 
of ordinary human beings. And I think, you know, sometimes you 
can sit in the law school classroom and not know exactly how it all 
matters in the world. And then you get into one of these clinics and 
you do this kind of work and you see how it matters and you see 
how lawyers can truly benefit people. 

Senator Cardin. The University of Maryland, I believe, is at- 
tracting a much higher-level student today because of its clinical 
programs. Students want these opportunities. And I’m proud that 
you — I’m proud that we’ve instituted it in Maryland and I think 
what you have instituted at Harvard also gives you a better diver- 
sity of student body that will help in the mission at the law school. 

One last question, just very briefly, the ABA requires, as part of 
our legal ethics, to participate in pro bono. How well do you think 
that we’re doing as a legal profession on pro bono work and what 
can you do as a Justice to help advance these issues? 

Ms. Kagan. Well, we can surely do better. And I think the Jus- 
tices — you know, the question of what the Justices say, and how 
the Justices approach these big questions about the legal profession 
is something that I would want to talk with my colleagues about 
if the Senate sees fit to confirm me. But I think that there’s got 
to be a role for Supreme Court Justices given the positions that 
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they have, given the visibility that they have to try to work for ap- 
propriate — ^to try to make sure that the practice of law, the legal 
profession really lives up to the ideals that it has. 

Senator Leahy. Thank you. Thank you. Senator Cardin. 

Solicitor General Kagan, I’ve been involved in hearings either as 
a member or conducting them for 35 years of various judicial nomi- 
nees. I can’t remember when anybody’s been asked such a wide va- 
riety of questions or answered them as forthrightly as you have. 
And I know it’s been a long and tiring day. I think the best thing 
to do for us is to break now, come back — unless you want to over- 
ride that? 

Ms. Kagan. No, that’s good. 

[Laughter.] 

Senator Leahy. I was looking there, I was going to say, don’t call 
my bluff right now, I want to go home too. 

[Laughter.] 

Senator Leahy. We will come back in here at 9 tomorrow morn- 
ing. I’ve had a lot of discussions with Senator Sessions who is actu- 
ally wonderful to work with. I mean, he has to protect, on his side, 
but we really do try to work on schedules. We, because of the death 
of Senator Byrd and the changes that’s made, it’s also making in 
changes in what we might do. It’s one of the reasons why we went 
as late as we did. And I thank my colleagues on both sides of the 
aisle for being responsive to that. 

So, please get a good night’s rest. I’m going to try to do the same. 
Senator Sessions, I hope you can too. And we stand in recess. 

[Whereupon, at 7:05 p.m., the Committee was recessed.] 
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THE NOMINATION OF ELENA KAGAN TO BE 
AN ASSOCIATE JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES 


WEDNESDAY, JUNE 30, 2010 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 9 a.m., in room SH- 
216, Hart Senate Office Building, Hon. Patrick J. Leahy, Chairman 
of the Committee, presiding. 

Present: Senators Leahy, Kohl, Feinstein, Feingold, Specter, 
Schumer, Durbin, Cardin, Whitehouse, Klobuchar, Kaufman, 
Franken, Sessions, Hatch, Grassley, Kyi, Graham, Cornyn, and 
Coburn. 

Chairman Leahy. All right. Back to my day job. 

[Laughter.] 

Chairman Leahy. Yesterday the nominee answered our ques- 
tions over the course of 10 hours. This morning we will complete 
the first extended round of questioning in which all 19 members of 
the Committee, Republicans and Democrats, ask questions for 30 
minutes each, and I would hope after that Senators and the Amer- 
ican people have a better sense of the nominee. I know I do. 

Yesterday we saw her demonstrate her knowledge of the law as 
well as her patience and good humor. She consistently spoke of ju- 
dicial restraint, her respect for our democratic institutions, and def- 
erence showed to Congress and judicial precedent. So I urge Sen- 
ators to consider what additional questions they may feel they need 
to do in a second round. I have had several Senators tell me they 
will not need their whole time, and I do appreciate that because 
we have a lot to do if we want to complete the nominee’s testimony 
today. And I realize I have been pushing the schedule very hard. 
I appreciate the nominee’s forbearance, but I also appreciate my 
good friend Jeff Sessions and his willingness to work on this, be- 
cause we have the memorial services for Senator Byrd that are 
scheduled on Thursday, Friday, and Saturday, and we have to fig- 
ure out how we take those into account. 

Jeff, did you want to add anything? 

Senator Sessions. Well, I know that you do have some chal- 
lenges in working through the schedule. I want to work with you. 
We do not want to and cannot in any way curtail the essence of 
this hearing. But we will definitely do what we can to be accommo- 
dating, and I hope we can complete a full day about this in an ef- 
fective way. 

( 193 ) 
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I do hope that we can learn more about the nominee. We see her 
gifts and graces in many different ways. Those are revealed, and 
her humor and her knowledge. But I think some of the critics who 
are saying, “Who is this nominee? Exactly what do you believe?” 
might find it from the testimony difficult to know, Ms. Kagan, 
whether you would be more like John Roberts or more like Ruth 
Bader Ginsburg. 

So I think we need to know a little bit more what we can expect 
of you as a judge, and I hope today as we go forward maybe that 
will come through a little clearer. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. 

Senator Whitehouse, you are recognized for 30 minutes. 

Senator Whitehouse. Thank you, Mr. Chairman. 

Ms. Kagan, good morning. 

STATEMENT OF ELENA KAGAN, TO BE AN ASSOCIATE JUSTICE 
OF THE SUPREME COURT OF THE UNITED STATES 

Ms. Kagan. Good morning. 

Senator Whitehouse. Welcome back. 

Ms. Kagan. Thank you. 

Senator Whitehouse. The questions that we ask judicial can- 
didates usually begin with a description of what I view as the role 
of the judge, and I would ask you to agree or disagree, if you 
would. I think that a Justice of the Supreme Court, for instance, 
must decide cases on the law and the facts before them; that they 
must respect the role of Congress as the representative body rep- 
resenting the American people; that they must not prejudge any 
case but listen to every party that comes before them; and that 
they must respect precedent and limit themselves to the issues 
that the Court must decide. 

Do you agree that those are the proper roles of a Justice of the 
Supreme Court? 

Ms. Kagan. I do agree with that. Senator Whitehouse. It is what 
I tried to express in my opening statement on Monday and in much 
of my testimony yesterday. 

Senator Whitehouse. And on this matter of precedent, does 
precedent have an institutional role in the Court in terms of the 
separation of powers and the balance of power in the Constitution? 
Is it a means by which the Court restricts itself from taking steps 
outside of proper bounds in areas best left to the more political 
branches of Government? 

Ms. Kagan. Senator Whitehouse, I think that is said very well. 
The doctrine of precedent is in large part a doctrine of constraint 
that ensures that improper considerations, improper factors will 
not come into judicial decisionmaking, that ensures that courts will 
decide every case on the law. It is also a doctrine of humility. It 
says that even if a particular Justice might think that a particular 
result is wrong, that that Justice actually should say to herself, 
“Maybe I am wrong,” and maybe the greater wisdom is the one 
that has been built up through the years by many judges in many 
cases. 
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So precedent is a doctrine of humility, and it is very much what 
you said it is, a doctrine of constraint, a doctrine that binds courts 
and judges to the law. 

Senator Whitehouse. And important within our notion of sepa- 
rated powers, since the other branches operate under the check of 
the United States Supreme Court, that the United States Supreme 
Court as a court of final appeal has no check on itself. And the 
question who watches the watchman is very much pertinent to the 
Supreme Court or to any court of final appeal. And it is in that 
context, is it not, that respect for precedent takes on this limiting, 
separated powers, constraining function in the very structure of our 
democracy? 

Ms. Kagan. Senator Whitehouse, that is correct. Respect for 
precedent and judicial restraint more generally are necessary for 
the reason you said, that the courts themselves have not been 
elected by anybody. There is no political accountability from the 
American citizenry. And there are precious few ways in which the 
legislature and the President can or should interfere with their 
function. They ought to be independent. But that places on them 
a responsibility which is also to be restrained. 

Senator Whitehouse. So if you look at some of the big decisions 
that have been controversial and contentious — and I suppose one of 
the first would be Brown v. Board of Education, which created 
massive change across the country in our education system, di- 
rected to take place with all deliberate speed, long overdue by 
many measures, but certainly a massively important decision in 
the lives of people across the country, that was decided by a Court 
that was unanimous. Roe v. Wade has perhaps been the most con- 
troversial decision the Court has ever rendered. That was decided 
by a 7-2 Court. In both of those cases. Republican appointees and 
Democrat appointees joined the majority and supported the deci- 
sion. 

And yet when you get to the recent Court, you see a different 
posture emerging. If you look at the Leegin decision as an example 
of a statutory case, that was the one you talked about yesterday 
where the antitrust laws were changed by the Court. The law did 
not change at the time, nor did the precedent. Correct? 

Ms. Kagan. As far as I know, the precedent had not changed 
under Leegin, but. Senator Whitehouse, you will excuse me, I am 
not an antitrust expert, so I do not know whether there was any 
lead-up to Leegin. 

Senator Whitehouse. But your testimony was that a new eco- 
nomic theory yesterday 

Ms. Kagan. I think that that is mostly 

Senator Whitehouse. — had driven the change. 

Ms. Kagan. — what Leegin was based on. 

Senator Whitehouse. And I agree with that. I do not contest 
that. What is interesting, though, is that it threw out 96 years of 
precedent, and it did so 5-4 with that group of five Republican-ap- 
pointed judges driving the 5-4. And, again, if you look at Heller, 
the Second Amendment had not changed. The precedent by defini- 
tion had not changed. Heller changed the law, creating for the first 
time in 220 years a private right to bear arms that no previous Su- 
preme Court had ever noticed. And, again, that decision was done 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00205 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



196 


5-4 with Republican appointees only driving the law in a different 
direction by the narrowest possible margin. 

So I guess I want to ask you what you think about all these 5- 
4 decisions and what effort the Court should make to return to a 
collegial environment at the Court where even these highly conten- 
tious decisions, like Brown v. Board of Education and Roe v. Wade, 
are driven either by unanimous or massive majorities of the Court 
rather than the slenderest possible majority and to try to reach 
across the partisan divide on the Court so it is not just Republican 
appointees acting together. Should there be any desire or motiva- 
tion on the part of that group of five to reach their scope a little 
bit more broadly for the sake of the Court, for the sake of the coun- 
try, for the sake of stability in the law, and not be so content with 
5-4 decisions? 

Ms. Kagan. Senator Whitehouse, it is a hard question you pose 
because, on the one hand, every judge, every Justice has to do what 
he or she thinks is right on the law. You would not want the judi- 
cial process to become in any way a bargaining process or a log- 
rolling process. You would not want people to trade with each 
other, you know, “You vote this way, and I will vote that way, and 
then we can get some unanimous decisions.” 

Senator Whitehouse. But on the other hand 

Ms. Kagan. Every judge has to do what he or she thinks the law 
requires. But, on the other hand, there is no question, I think, that 
the Court is served best and our country is served best when peo- 
ple trust the Court as an entirely non-political body, when people 
look to the Court as doing what we know it ought to be doing, 
which is deciding cases that come before it on the best possible 
reading of the law. And I think 

Senator Whitehouse. And the Court is capable of framing the 
decision that it makes in a narrower or more incremental way to 
attract a broader base of support on the Court without necessarily 
engaging in log-rolling or any of the behaviors that you think are 
inappropriate, and I do not contest that. But there are ways to get 
to a larger majority without engaging in those, are there not? 

Ms. Kagan. Well, one of the benefits of narrow decisions gen- 
erally — and there are a number of them, but one of the benefits of 
narrow decisions is that they enable consensus to a greater degree 
than broad, far-reaching decisions. And that is generally a benefit 
for the judicial process and for the country as a whole to try to 
reach consensus on what it is possible to reach consensus on con- 
sistent with the law. 

Senator Whitehouse. By definition, if the Court were to reach 
beyond the group of five that has driven so many of these recent 
decisions, they would be less able to move the law as dramatically 
as they have. That is just obvious, is it not? 

Ms. Kagan. Senator Whitehouse, I want to make it clear that I 
am not agreeing to your characterizations of the current Court. I 
think that that would be inappropriate for me to do. 

Senator Whitehouse. I understand that. 

Ms. Kagan. And I am sure that everybody up there is acting in 
good faith. I do believe that one of the benefits of narrow decisions, 
of approaching one case at a time and in each case trying to think 
of the narrowest way to decide the case, is to enable consensus. 
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And consensus is in general a very good thing for the judicial proc- 
ess and for the country. 

Senator Whitehouse. And the reverse of that is also true, which 
is that if you reach for a larger base of support in the Court, you 
constrain yourself a little bit in how rapidly you are able to move 
the law in a particular direction. Correct? 

Ms. Kagan. And I think what a judge should do is not to think 
about — you know, “Over the long haul, I want the law to move in 
this direction.” I think what a judge should do is to take one case 
at a time and 

Senator Whitehouse. I know that is what you think. 

Ms. Kagan. Well, I can only tell you what I think. 

Senator Whitehouse. That is right. But if you were looking for 
a signal from the Court over what its intentions are, one very prac- 
tical signal is that over and over again it is a Court that is willing 
to make very important decisions by a 5-4 majority rather than 
roll its decisions back, be a little bit more modest in the way it goes 
in its direction, and reach for a broader consensus on the Court. 
That is simply factually true, isn’t it? 

Ms. Kagan. Senator Whitehouse, I am going to insist again, I am 
not characterizing the Court or any of the Justices on the Court, 
and just to say what I think is the right approach to judicial deci- 
sionmaking. And I think it is — the right approach is to take one 
case at a time, to not be looking down the road and trying to figure 
out in what direction the law generally should go and how that 
case is going to lead to another case or 

Senator Whitehouse. But, hypothetically, if judges were there 
with a larger purpose or on a mission to direct the law in a par- 
ticular direction, clearly one of the indications of that — or at least 
it would be consistent with that if there were a lot of 5-4 decisions, 
wouldn’t it? Just as a matter of logic. 

Ms. Kagan. Well, I do not think that — what I am most trying to 
make clear is that I do not think that any such agendas are the 
way anybody should conduct their business. 

Senator Whitehouse. And I agree. 

Ms. Kagan. And 

Senator Whitehouse. Let me change the topic a little bit. What 
is the proper role of a court of appeal, a court of final appeal in 
particular, with respect to making findings of fact? Whose province 
is making findings of fact? 

Ms. Kagan. Well, findings of fact are usually made in the district 
court, in the trial court, or with respect to other kinds of cases, of 
course, fact finding can be done by Congress. But appellate courts 
do not make findings of fact, do not have the competence to make 
findings of fact, so for the most part rely on the findings of fact 
made in other institutions. 

Senator Whitehouse. That was my thought as well. I have spent 
some time doing appellate work, and my understanding was that 
particularly appellate courts do not do and particularly Supreme 
Courts do not do findings of fact. They have a record before them, 
and that is the record that they have to follow, and it is the courts 
below that make the findings of fact. So I was surprised in the Citi- 
zens United decision when the Court concluded that — and this is a 
quote — “independent expenditures, including those made by cor- 
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porations, do not give rise to corruption or the appearance of cor- 
ruption.” And why do you suppose the Court was willing to engage 
in that finding of fact, which I think all of us who have had any 
political experience at all, not only find to he odd in the sense of 
it is a finding of fact being made hy a Supreme Court, but also it 
is a finding of fact that in everybody’s experience who has been 
near an election is actually wrong? 

Ms. Kagan. Well, I talked before about my argument in Citizens 
United, and, of course, I approached that argument as an advocate 
for the U.S. Government, defending that statute and trying to de- 
fend it as vigorously as I possibly could. And certainly a large part 
of my argument was to urge the Court to defer to Congress’ very 
extensive fact finding on this subject. And it was extensive. It oc- 
curred over many years, and 

Senator Whitehouse. And it ran exactly contrary to this par- 
ticular finding of fact made by the Supreme Court, did it not? 

Ms. Kagan. I think that what the Court was saying on the other 
hand was that this was a case in which political speech, paramount 
speech entitled to paramount First Amendment protection was in- 
volved, and that the Government had failed to show that there was 
a compelling state interest that was narrowly tailored to the re- 
striction — 

Senator Whitehouse. I understand that. That was the holding 
of the Court. But my focus is on this particular finding of fact that 
they made, which was. A, unusual and I think peculiar from a Su- 
preme Court; B, factually wrong in everybody’s experience who has 
been around an election; and, C, actually, as you pointed out, di- 
rectly contrary to the findings of fact that Congress had made in 
the 100,000-plus-page record that had been developed in prior 
cases. 

So it is just interesting that they would make that finding of fact. 
Clearly it is the core — analytically the core finding of fact necessary 
to take the step that they made to say that Congress has no busi- 
ness limiting corporate spending in elections and corporations can 
spend as much as they please. If you want to go that way, this is 
the kind of finding of fact one would have to make. 

So it concerns me that it is there, and I would hope that if you 
get to the Court you are more restrained in terms of making find- 
ings of fact at the Supreme Court level, particularly those that ap- 
pear to diverge from the actual facts and from the Congressional 
record that is the ordinary way in which these facts get to the 
Court. And I assume that you would agree that to be modest with 
respect to findings of fact as well. 

Ms. Kagan. Senator Whitehouse, I do think Congressional fact 
finding is very important and that courts should defer to it. It does 
not mean that fact finding is either necessary or sufficient. Some- 
times Congress can make no findings of fact at all, and the Court 
should still defer to Congress. And, on the other hand, sometimes 
Congressional fact finding cannot save a statute, but in very sig- 
nificant measure, the courts should defer to Congressional fact 
finding, and they should do so because they should realize that it 
is Congress rather than courts that has the competence to engage 
in that kind of fact finding, to develop evidence, to call wit- 
nesses — 
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Senator Whitehouse. The rule, in fact, is nearly absolute. I 
mean, really the only time when it is OK for a court to make a 
finding of fact is when it goes to the point where a court can take 
judicial notice of something as a completely uncontested baseline 
fact. Isn’t that the law on this? 

Ms. Kagan. Courts in general have neither the competence nor 
the legitimacy to do fact finding in the way that Congress can do 
fact finding. 

Senator Whitehouse. So to go back to my premise, which you 
do not accept — and, you know, I understand that that is the frame 
of our discussion — that there may be judges on the Court who have 
a particular mission right now and are selectively knocking out 
precedent that does not coincide with their ideological views, if one 
wished to continue to do that — assuming my premise to be true. I 
know you do not accept it, but assuming my premise to be true, if 
there were judges who had that point of view and were on a mis- 
sion to move the law in a particular direction and wanted to con- 
tinue to do it, it strikes me that one way that they would try to 
continue to do that would be to try to create an analytical method 
or analytical machinery that supported the continuing effort. And 
in that regard, I was interested in Chief Justice Roberts’ concur- 
ring opinion in Citizens United where he talks about precedent that 
actually impedes — this is his quote — ’’actually impedes the stable 
and orderly adjudication of future cases.” 

I think through the whole hearing we have had sort of a baseline 
premise in our discussions with you that precedent is what prece- 
dent is. It has been decided. You do not have an opinion as to 
whether you like it or not. It is the precedent and you are bound 
by it. But here is the Chief Justice saying that some precedent “ac- 
tually impedes the stable and orderly adjudication of future cases.” 
And here is how you find out what that precedent is, according to 
the Chief Justice in his concurring opinion: when the precedent’s 
validity is so hotly contested that it cannot reliably function as a 
basis for a decision in future cases. 

Now, if that is a theory of precedent, does that not allow a deter- 
mined group of judges on the Court to hotly contest precedent that 
they do not like and gradually undermine it until it reaches the 
point that it is so hotly contested that it cannot reliably function 
as a basis for a decision and they can now topple that precedent 
as impeding the stable and orderly adjudication of future cases? 
Analytically, setting aside the fact that you disagree with my 
premise, analytically isn’t that the way that works? 

Ms. Kagan. Senator Whitehouse, I think that the Chief Justice 
was not the first in that opinion to make the argument that if a 
precedent is hotly contested, in his words, has been subject to very 
continuing disagreement and dispute, that that weakens it as a 
precedent. 

Now, other courts at other times have said the opposite, that 
that should not function as a reason to weaken the precedent. So 
I think that there is — even prior to the Chief Justice’s statements, 
I think that there are competing statements, competing views on 
this question. 

I think 
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Senator Whitehouse. I understand that, but my point is that if 
you were a judge who wished to go out and selectively undermine 
and topple precedent that you did not agree with because you had 
a particular point that you wished to drive the law toward, isn’t 
this a very useful doctrine because you are now in a position to 
hotly contest the precedent that you do not like and use your own 
disagreement with it to undermine it and take it down? Isn’t it in 
that sense a doctrine that we should regard with some caution, 
given the role of precedent as a limiting factor in the separation 
of powers and the very balance of power of our Government? 

Ms. Kagan. I do believe. Senator Whitehouse, that it should be 
regarded with some caution. I think that the stronger reasons and 
the reasons that the Court more frequently relies upon to reverse 
precedent has to do with its workability and has to do with wheth- 
er either legal doctrine or empirical facts have eroded the prece- 
dent. I do think that the Chief Justice made some points with re- 
spect to those issues as well in his concurring opinion. But in any 
event, I think that those are the two — the two more standard bases 
for deciding that a precedent really does have to be reversed. 

Senator Whitehouse. I think it was Senator Cornyn on the 
other side who said that, to use his words, “I think it would be a 
strange system indeed if our system allowed for precedent to be 
disrespected and become not binding any longer.” And it strikes me 
that this system where judges on the Court can continue to hotly 
contest precedent they do not like, undermine it, and topple it 
meets that “strange system indeed” standard. 

Let me turn to the question of the jury. I spoke about that in my 
opening remarks briefly. Again, back to the Constitution, if you set 
up the various institutions of Government, here we are the Senate, 
one of the institutions of Government, engaged in our advice and 
consent to a nomination by the President of the United States, an- 
other institution of Government, for a nominee to the Supreme 
Court, a third institution of Government. Another institution that 
is repeatedly referenced in the Constitution and Bill of Rights, 
three times total, is the jury. 

Could you comment on the extent to which the jury was seen by 
the Founders as an institution of Government, as what de 
Tocqueville called a mode of the sovereignty of the people? 

Ms. Kagan. I think it was. Senator Whitehouse. You know, we 
learn about the separation of powers system and how the three 
branches of Government are designed to check each other. But the 
Framers also had a very strong view that there was another check 
in the system, and that check was the people and that the institu- 
tion that the people often functioned as part of was the jury. And 
to the Framers, the jury was an extremely important mechanism 
in checking the other branches of Government. 

Senator Whitehouse. Because they had seen corrupt colonial 
Governors and were suspicious of executive power, were they not? 

Ms. Kagan. That is my understanding. Senator Whitehouse. 

Senator Whitehouse. And they had seen the power of the early 
legislatures. I think Thomas Jefferson said, “We have traded in one 
tyrant for 237,” once he saw the Virginia Assembly begin to act, 
and that is why they had to go back and design the balanced sys- 
tem of powers. And they were sympathetic to press attacks, so they 
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could imagine an individual who the Governor was predisposed 
against, who was in the pockets of the enemy of this individual. 
They could imagine the individual being on the wrong side of the 
General Assembly or the legislature. They could imagine an indi- 
vidual who the owners of the paper had turned on and were mar- 
shalling public opinion against. And I believe that they wanted to 
create one last sanctuary where all of that money, power, influence, 
and public opinion would not hold sway. And that is why they es- 
tablished the jury, with regular citizens, and we protect it with 
laws that make tampering with a jury a crime. Do you agree? 

Ms. Kagan. I think. Senator l^itehouse, that the jury was an 
extremely important mechanism to the Framers, and it was a 
mechanism designed to check other institutions of Government. 

Senator Whitehouse. As sort of a last — when everybody else is 
gone, you can still get a fair hearing in court before the jury. 

Ms. Kagan. I think certainly the Framers believed in an inde- 
pendent judiciary generally, and there is no question that within 
the judicial branch they thought that the jury played a very signifi- 
cant role. 

Senator Whitehouse. So when the Supreme Court threw out the 
Exxon punitive damages award of $5 billion, just 1 year’s profits for 
Exxon, when they ran the tanker aground in Prince William 
Sound, and did so on the basis, in part, of predictability for cor- 
porations, there was a clear value judgment there with consider- 
able history and constitutional law and original intent surrounding 
the jury on the one side of that equation and the convenience and 
predictability for corporations on the other side of that equation. 
Correct? 

Ms. Kagan. Well, I do think the Court in Exxon was struggling 
with values on both sides. I would agree with that. 

Senator Whitehouse. And in that particular case, the institution 
of the jury lost, and the predictability for corporations won. 

Ms. Kagan. In that particular case, the Court held under a kind 
of maritime common law that punitive damages could go 

Senator Whitehouse. No higher than compensatory damages. 

Ms. Kagan — [continuing]. No higher than compensatory dam- 
ages. 

Senator Whitehouse. Because, otherwise, it became unpredict- 
able for corporations. 

Ms. Kagan. It became unpredictable that there was no civility in 
the system. 

Senator Whitehouse. Correct. Thank you for our time together. 
I wish you well. And I appreciate how well and with what good 
humor and how openly you have answered all of our questions 
through this long ordeal. 

Ms. Kagan. Thank you. Senator. 

Senator Whitehouse. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. Senator Whitehouse, and thank 
you for the time you have spent on this. 

Senator Klobuchar. 

Senator Klobuchar. Thank you very much, Mr. Chairman. 

Solicitor General Kagan, you had an incredibly grueling day yes- 
terday and did incredibly well, but I guess it means you missed the 
midnight debut of the third “Twilight” movie last night. We did not 
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miss it in our household, and it culminated in three 15-year-old 
girls sleeping over at 3 a.m. So I have this urge to ask you about 
the famous 

Ms. Kagan. I did not see that. 

Senator Klobuchar. I just had a feeling. I keep wanting to ask 
you about the famous case of Edward versus Jacob or the vampire 
versus the werewolf 

Ms. Kagan. I wish you wouldn’t. 

Senator Klobuchar. I will refrain — well, I know you cannot com- 
ment on future cases, so I will leave that alone. 

I read a few weeks ago this article that I thought was good in 
the Washington Post by Donald Ayer, who is the former Deputy So- 
licitor General in the Reagan administration, and he talks a lot 
about what he thinks these hearings should be about, but he also 
makes some references to the balls and strikes analogy. And as you 
know, when Chief Justice Roberts was nominated to the Supreme 
Court and sat in the seat you are currently in, he famously told 
this Committee that judges are like umpires. Umpires do not make 
the rules. They apply them. He said that it was his job to call balls 
and strikes. Arid I was wondering if you could just talk about that 
metaphor. Do you think the balls and strikes analogy is a useful 
one? And does it have its limits? 

Ms. Kagan. Senator Klobuchar, I think it is correct in several 
important respects, but like all metaphors, it does have its limits. 
So let me start with the ways in which I think it is an apt meta- 
phor. 

The first is kind of the most obvious, which is that you expect 
that the judge, as you expect the umpire not to have a team in the 
game — in other words, not to come onto the field rooting for one 
team or another. You know, if the umpire comes on and says, you 
know, I want every call to go to the Phillies, that is a bad umpire. 
Is that your team? 

[Laughter.] 

Senator Klobuchar. Not exactly. The Twins. 

Ms. Kagan. I was pointing to Senator Kaufman. I am sorry. 

And the same for the judge. So, you know, to the extent that 
what the umpire suggests that there has got to be neutrality, that 
there has got to be fairness to both parties, of course, that is right. 

The second thing that I think is right about the metaphor — and 
I think that this is what the Chief Justice most had in mind, if I 
remember his testimony correctly — is that judges should realize 
that they are not the most important people in our democratic sys- 
tem of Government. They have an important role. Of course, they 
do. We live in a constitutional democracy, not a pure democracy. 
And judges have an important role in policing the constitutional 
boundaries of our system and ensuring that governmental actors, 
other governmental actors do not overstep their proper role. But 
judges should recognize that that is a limited role and that the pol- 
icymakers of this country and the people who make the funda- 
mental decisions for this country are the people and their elected 
representatives, whether in Congress or in the executive branch. 
And I think that that is right, too, as I have tried to say on many 
occasions throughout these hearings. 
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I suppose the way in which I think that the metaphor does have 
its limits — and I believe that this is in line with what Mr. Ayer was 
talking about — was that the metaphor might suggest to some peo- 
ple that law is a kind of robotic enterprise, that there is a kind of 
automatic quality to it, that it is easy, that we just sort of stand 
there and, you know, we go “ball” and “strike” and everything is 
clear-cut and that there is no judgment in the process. And I do 
think that that is not right, and it is especially not right at the Su- 
preme Court level, where the hardest cases go and the cases that 
have been the subject of most disputes go. 

As to that, I think that there is — judges do in many of these 
cases have to exercise judgment. They are not easy calls. That does 
not mean that they are doing anything other than applying the 
law. I said yesterday on a couple of different occasions it is law all 
the way down. You know, you are looking at the text, you are look- 
ing at structure, you are looking at history, you are looking at 
precedent. You are looking at law and only at law, not your polit- 
ical preferences, not your personal preferences. But we do know 
that not every case is decided 9-0, and that is not because anybody 
is acting in bad faith. It is because those legal judgments are ones 
in which reasonable people can reasonably disagree sometimes. So 
in that sense, law does require a kind of judgment, a kind of wis- 
dom, and there are frequently clashes of constitutional values. Sen- 
ator White House talked about one such clash, but there are many 
of them. And judges have to, you know, listen to both sides and 
cast each argument in the best possible light, but sometimes they 
are not going to agree. 

Senator ISjOBUCHAR. And one of the things he says in this arti- 
cle, he makes that point and talks about how these hearings should 
actually focus not on what he calls the simple cleverness and abil- 
ity to score debater’s points, but of greater relevance when you look 
at the whole universe of trying to make decisions between plausible 
alternatives on different cases. He said, “The greatest relevance for 
a nominee is a demonstrated history of good judgment and pru- 
dence in life as in legal work.” And he makes the argument that 
that should be the focus of those hearings. 

So along these lines, I am going to just ask some of your work 
experiences and how you think that they help you to be a better 
judge and what you bring to the bench because of that. 

Senator Schumer had asked you about your work as Dean of 
Harvard Law School, and you said the thing you learned most from 
that was listening. And I wondered how will that experience be- 
yond listening even — what will you bring from that experience to 
the bench? And what lessons have you learned that will make you 
a good Justice? 

Ms. Kagan. Senator Klobuchar, I guess I will start by just saying 
that that listening was the most important lesson. I was so struck 
when I read this statement by Justice Stevens about under- 
standing before disagreeing, and he had said that about the Justice 
whom he clerked for. And I thought, you know, that is about the 
best thing that you can say about a person, that the person does 
listen and try to understand things from the other point of view be- 
fore deciding to disagree, and, you know, maybe deciding not to dis- 
agree because of the listening and the understanding that has 
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taken place. So that is, I hope, something that I had to learn a lit- 
tle bit during my time as dean. 

But I guess otherwise — you know, Mr. Ayer said prudence and 
judgment. I do think that when you run an institution with, you 
know, many, many employees, with a big budget, with just, you 
know, lots of the kinds of problems that — any person who runs a 
business or runs an organization just knows the wide variety of 
things that come across your plate every day, and, you know, you 
exercise a lot of muscles when you do something like that, and they 
are muscles that I had never exercised before, and it gave me 
grounding in a lot of things that I otherwise would not have had 
grounding in. And it made me, I think, you know, very aware of 
other people, I think, in a way that maybe I would not have been 
had I been just a professor all my life, because so many people 
come to your office with just life problems, and you get exposure 
to, you know, so many different sorts of issues that people are 
struggling with and that people are confronting in their lives, and 
it becomes a little bit your life, too. And, you know, I hope that that 
made me a better person. 

Senator Klobuchar. You know, as the Solicitor General, you got 
to actually argue cases before the Supreme Court. How has that ex- 
perience informed your appreciation for oral argument and what 
you think are good oral arguments, bad, what techniques do you 
think work? 

Ms. Kagan. Well, first I will say that it has very much deepened 
my appreciation of the Court itself, and I hope that this was some- 
thing that I conveyed in my opening statement, is that you go up 
there and you get to the podium, and there are nine people, and 
every single one of them is so prepared to talk about the case, so 
into the case, so engaged, obviously so smart, and so, I think, try- 
ing to get it right. And so I have developed a real appreciation for 
the Court through those oral arguments. 

What do I think is a good oral argument? I think you have to 
answer the judge’s questions. I think they are impatient when peo- 
ple try to give speeches or when people go up to the podium and 
just try to make their points. I have four points I want to make; 
I am going to make those points again and again and again. And 
the Justices, I think, they have your briefs, they have read your 
briefs, and, you know, the striking thing is that they really have 
read your briefs. They know your briefs. So they do not want to 
hear you repeat your briefs. What they want to hear you do is re- 
spond to their questions, and I think good advocates know that, 
and they know that even if it means going down a road that — you 
know, their great points are in some other direction, but it makes 
sense to go down the road that the Court wants you to go down, 
because that is what the Court is interested in, and it is only if you 
address the Justices’ real concerns that you are going to win your 
case. 

Senator Klobuchar. So if you are confirmed, then we will con- 
sider those tips for those that go before you. 

The other thing I wanted to get to, back to this judicial philos- 
ophy piece of what we are talking about here, and that is this back 
to the master’s thesis you wrote — know it was before you were in 
law school — that you and Senator Grassley discussed. But in that 
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thesis, you wrote that, “Supreme Court Justices live in the knowl- 
edge that they have the authority either to command or to block 
great social, political, and economic change. At times, the tempta- 
tion to wield this power becomes irresistible.” 

What in your character or your experience will help you deal 
with this temptation when you are on the bench? 

Ms. Kagan. Well, I again want to say what I said yesterday, is 
that let us just throw that piece of work in the trash, why don’t 
we? You know, that it was something that I wrote before I went 
to law school and did not know much, did not understand much 
about law, and certainly about the way judges should work. 

I just think every judge just has to be committed to the kind of 
principles of restraint that I have tried to talk about in this hear- 
ing, and every judge has to realize that the people of this country 
get to make the fundamental decisions about this country. And I 
do think that my experience working in other branches of Govern- 
ment, in the executive, and working a good deal with Congress, will 
remind me of that if anything were needed to remind me of that, 
because what I did take away from those experiences was really a 
profound respect for the political process and for how policy deci- 
sions are made. And not every single one of them looks pretty, and, 
of course, no single person is going to agree with every result that 
comes out of Congress or any other political institution. But I do 
believe that there is real wisdom in the American people, and that 
wisdom gets channeled through institutions like this one, and that 
in the main we are well served by our political institutions, and 
that even when we are not, it is just not up to courts to correct 
that. 

So, you know, I think that the experiences that I have had in 
government are good reminders of just the importance of the demo- 
cratic branches of our Government in making the fundamental pol- 
icy decisions that affect our country. 

Senator Klobuchar. Very good. The other part of your job will 
be to write opinions, and in a 1996 article on the First Amendment 
you discussed a case actually from my State, RAV v. City of St. 
Paul, and you noted that Justice Stevens criticized part of the Su- 
preme Court’s approach in that case, characterizing it as “an ad- 
venture in a doctrinal wonderland.” 

How as Justice Stevens’ successor would you work to make sure 
the Supreme Court’s opinions are both well grounded and acces- 
sible to the general public? 

Ms. Kagan. Senator Klobuchar, I should say it is an important 
question, but I will just say I think in the end I disagreed with Jus- 
tice Stevens more than I agreed with him in that opinion. 

Senator Klobuchar. Right. 

Ms. Kagan. But I do think it is sometimes a fair criticism, the 
criticism that Justice Stevens made, and it suggests something 
about maybe some decisions’ lack of connectedness to sort of facts 
on the ground. And I would say two things about that. 

The first is that courts have to be really attentive to the facts of 
a case, that courts cannot be sort of spinning legal doctrine irre- 
spective of the facts in a case that have been presented to them, 
because the whole idea of courts in our system is that the courts 
are not deciding abstract legal questions. They are not just sort of 
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philosophizing about proper legal approaches. They are deciding ac- 
tual cases and controversies. And what it means to decide an ac- 
tual case or controversy is to think about the application of law to 
facts, and what that requires is that you really understand the 
facts, that you really — that you delve through the record, that you 
get your absolute best sense of what the actual conditions and cir- 
cumstances of the parties are. So that would be the first point I 
would make. 

I guess the second thing is actually that even going beyond that, 
that it is often an important part of principled judicial decision- 
making to take into account the actual consequences of a legal rule. 
And this appears in a number of different areas. I will give you 
one, which is procedural due process, the 14th Amendment. We are 
more used to talking in these hearings about the substantive due 
process aspect of the 14th Amendment, but the procedural due 
process aspect is ve^ important. It is the set of requirements that 
say when an individual comes and challenges the Government, 
says the Government has denied me some benefit that the Govern- 
ment owes me. The question is what procedures is that person enti- 
tled to to make that challenge. And the test the Court uses is a 
very practical one. It says, well, if we gave you more procedures, 
how much would that increase the accuracy of our determinations? 
And, also, if you were wrongly deprived of some benefit, how much 
would that hurt you? And, also, what is the burden that these pro- 
cedures are likely to impose on the Government? What is the ac- 
tual cost that the Government is going to have to incur? And it bal- 
ances those things, and that is an example of how in some areas 
the Court has, and I think appropriately, looked to the real world, 
the practical effects of a particular legal rule. 

Senator Klobuchar. All right. So you are not talking about driv- 
ing a result; you are talking about how the results, knowing what 
the results could be, should be considered. 

Ms. Kagan. Yes. You are totally not talking about driving the re- 
sults. This is anything but a results orientation in the way people 
sort of think, oh, I want this side rather than that side to win. That 
is inappropriate in every and all circumstance. But there are places 
in which the legal doctrine and even the constitutional doctrine 
does take into account practical effects. 

Just another quick example is Fourth Amendment search and 
seizure cases, where the Constitution speaks of unreasonable 
searches and seizures. And one of the things that the Court takes 
into account in deciding what is a reasonable search and seizure 
and what is an unreasonable search and seizure is some practical 
impacts on the people who are searched, but also very much on the 
police. You know, how can we create a set of — you know, how can 
we create a doctrine that the police will find to be workable so that 
they will know when to search and when not to search, when they 
have to get a warrant and when they do not have to get a warrant. 

Senator Klobuchar. Well, along those lines, last year the Su- 
preme Court decided, as you know, Melendez-Diaz v. Massachu- 
setts, a case about the Confrontation Clause in the Sixth Amend- 
ment. And the Court held that it violated the Confrontation Clause 
for a prosecutor to submit a chemical drug test report without the 
testimony of a forensic scientist. It was a 5-4 decision. It did not 
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split along ideolo^cal lines. And I was concerned about the decision 
just because, again, of the practicality of how all this would work 
for prosecutors, and, actually, this year the Supreme Court had an- 
other case, Briscoe v. Virginia, which raised the same question. 
And I was hopeful that the Court might limit Melendez-Diaz. 
Twenty-six Attorneys General, including the Attorney General of 
Minnesota, chimed in, explaining that it was already negatively af- 
fecting drug prosecutions in some States. And actually as Solicitor 
General in the Briscoe case, you submitted an amicus brief that 
supported the position of the State. And I thought you could dis- 
cuss this, elaborate on the position and why you think it is impor- 
tant, if you look — because I figure you are not going to be able to 
get involved in this case if you are a Justice, but just if you could 
telk about the results and what could happen with a case like this. 

Ms. Kagan. Well, I will not be able to get involved in this case. 
I am sure that there are other issues that will be coming down the 
road about the Confrontation Clause. I will try to steer clear of 
that. 

As you say. Senator Klobuchar, the U.S. Government did file a 
brief in that case, and it supported, whatever it was, 26 or 27 
States which were concerned about the effects of the Court’s prior 
ruling on law enforcement and particularly were concerned about 
the ability of governments to present evidence — this was evidence 
of drug testing — without going to great expense and burden to get 
every lab analyst into the courtroom. 

Senator Klobuchar. Right. I think in Virginia the statute said 
they could bring them in if there was a question, if it was disputed. 
But if it was not disputed, they did not have to bring the lab ana- 
lyst in. And the Supreme Court decided not even to go into that 
and say, well, that would be fine. 

Ms. IC^GAN. Yes. I think the Court just remanded the case back 
to the lower courts to decide it, and decided, you know, not to say 
anything more about this issue in that case. The Government had 
urged them to do so because of the kinds of practical issues you 
raise. 

I think the Court’s analysis now in this area does not focus on 
those practical questions. The Court’s analysis simply asks, says. 
Is the evidence in question testimonial, which an affidavit from a 
drug analyst would be? And if it is testimonial, the only way in 
which it can be admitted in court is if the person who has made 
the affidavit, who has written the affidavit is unavailable and was 
previously subject to cross-examination. So it is a pretty bright-line 
rule, and it has had the effects on States that you mentioned. But 
it is — the approach is now settled law, and I will say — I will say 
one thing about this. I think it sort of suggests something different 
about the judicial process that is a point I have been trying to em- 
phasize. 

I think that the Justice who has been primarily responsible for 
this understanding of the Confrontation Clause. And it is an under- 
standing of the Confrontation Clause, you know, that works well 
for criminal defendants. 

Senator Klobuchar. That is a nice way of saying it. 

Ms. Kagan. Criminal defendants love this rule. Prosecutors do 
not like this rule. 
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The person who has been most responsible for this approach is, 
I think, Justice Scalia, and I do not think that Justice Scalia is any 
great fan of — ^you know, if you gave him a criminal defendant and 
gave him a prosecutor and said, “Choose,” I do not — ^you know, I 
think we would know which way he would choose. It is actually a 
good example of where a person’s view of the law comes out a dif- 
ferent way from, you know, which party they might want to have 
win. And that is a great thing for a judge to do. All judges, that 
should happen in their lives, that their view of the law leads them 
in a direction which, you know, if they were a legislator or if they — 
you know, they would not come out that way. 

Senator Klobuchar. Well, I just hope you will take to heart one 
of the comments written about Justice O’Connor when she retired. 
Someone said, “On an attentive reading, many of the Justice’s opin- 
ions were infused with a keen sense of what it felt like to live in- 
side the shoes of affected litigants and ordinary citizens and with 
an almost urgent need to make certain that the outcome of the 
case, while doctrinally sound, was also workable.” And they went 
on to talk about her approach and a focus on pragmatism. 

And when I think about this Melendez-Diaz case and some of the 
other ones before the Court, in addition to some of the other issues 
my colleagues have raised — and this is not an ideological argu- 
ment. It is just a practical argument of having someone that will 
go in there and think about the effect that some of these decisions 
have on ordinary citizens. So I hope you will take that to heart. 

The last thing I wanted to ask as the daughter of a former re- 
porter is just about — there has been a lot of talk about the First 
Amendment as it relates to political speech, but I just want to talk 
for a minute on New York Times v. Sullivan. And in 1993, you 
wrote a book review and you discussed the Supreme Court’s deci- 
sion in that case, which, as you know, was a critically important 
decision for libel law and for the First Amendment specifically. And 
your 1993 piece recognized how important the Sullivan decision 
was for First Amendment jurisprudence, but discussed the fact that 
the actual malice standard had been applied in libel cases that dif- 
fered a great deal from those facts in Sullivan back in the 1960s 
with the civil rights movement. 

You wrote in that review, “The obvious dark side of the Sullivan 
standard is that it allows grievous reputational injury to occur 
without monetary compensation or any other effective remedy.” 
And you wondered, “Is an uninhibited defamatory comment an un- 
ambiguous social good? That is, does it truly enhance public dis- 
course?” you asked. And I wondered if you agreed with your past 
comments on Sullivan and whether or not your last few months 
going through the media focus with your confirmation hearing has 
changed your opinion or strengthened it in any way. Solicitor Gen- 
eral? 

Ms. Kagan. OK. I think people should be able to write anything 
that they want about me, and I do not think that I should be able 
to sue them for libel. 

[Laughter.] 

Senator Klobuchar. Very good. But how about the case itself 
and with the changing Internet and other, you know, more social 
media and bloggers? I mean, does that affect anything? And how 
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about your past comments? Do you want to add to those from the 
book review? 

Ms. Kagan. It has been a long time since I read that book re- 
view, but I think that the point that the book review was making 
was, on the one hand, what an iconic decision New York Times v. 
Sullivan is, how important it has been to the development of our 
First Amendment law, how vital it is to a system of free expression 
to have newspapers and other people who speak — it is not just 
newspapers, as you suggest. I mean, given the way the media has 
developed, there are so many different ways to express thoughts in 
our world now. And to have these speakers insulated from libel 
suits by people who are in this public sphere, who are public offi- 
cials or who are public figures, and to have an extremely, ex- 
tremely high bar before those people can recover for any libel that 
may have been done them. 

I guess the question that I was asking in that review — and I con- 
tinue to think it is a real question — is how far should that go in 
the sense of — we should understand that libel can harm people, 
that reputational harm is real harm, and that people can suffer 
great damage from their reputations being inaccurately besmirched 
through utterly false statements. 

And I guess the question that I asked was whether there were 
some contexts where the person had not put themselves into the 
public sphere in any real way, where the person was, you know, 
a private actor trying to mind his or her own business and sort of 
became dragged into the spotlight and something terrible was said 
about that person in a way that had harmed that person. The law 
actually does treat that person somewhat differently in libel law, 
but the question I was asking was whether the balance had been 
struck appropriately in that sort of case, where the values of the 
First Amendment in uninhibited political speech are not so much 
evident, and where the personal harm can be great. 

It has been so many years since I read that article, I am not ex- 
actly sure how I came out on that question. But I think it is a real 
question, and even as we understand the absolute necessity for a 
kind of New York Times v. Sullivan sort of rule and for protection 
of speakers from libel suits, from defamation suits, even as we un- 
derstand that, you know, we should also appreciate that people 
who did nothing to ask for trouble, who did not put themselves into 
the public sphere, can be greatly harmed by — when something goes 
around the Internet and everybody believes something false about 
a person, that is a real harm, and the legal system should not pre- 
tend that it is not. 

Senator Klobuchar. Well, thank you very much, and thank you 
for putting yourself in the public sphere today. And as I said at the 
beginning, you have done a very good job. I appreciate it. 

Ms. Kagan. Thank you. 

Chairman Leahy. Thank you very much. Senator Klobuchar. 

Senator Kaufman, thank you for being here. 

Senator Kaufman. Thank you, Mr. Chairman. 

Good news. When you get to Senator Franken and me, you are 
at the end of the road. 

Ms. Kagan. That is not what they tell me, you know. 

Chairman Leahy. On the first round. 
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Senator Kaufman. The first round. 

Some of my colleagues have suggested that you are too political 
because of your service on the Domestic Policy Council. Can you 
talk a little hit about the difference between serving on the Domes- 
tic Policy Council as opposed to serving on the Supreme Court? 

Ms. Kagan. There is a huge difference, Senator Kaufman. In the 
Domestic Policy Council, I was an aide to President Clinton. I was 
carrying out — helping President Clinton to carry out his domestic 
policy goals and objectives. As you know, I worked on a variety of 
issues. I worked on education. I worked on public health, particu- 
larly tobacco. I worked on anti-crime measures. I worked on the 
measures involved in ending the old welfare system. I worked on 
a number of things. I am very proud of my service there. I think 
I contributed to doing some good things for people across this coun- 
try. But it is an entirely different role. I was, you know, not pri- 
marily looking — there was a period of time in the White House 
where I was also a lawyer, but when I was a policy aide, I was not 
primarily looking at things as a lawyer. And even as a White 
House lawyer, you are a lawyer for a particular administration’s 
perspective and a lawyer for a President who is trying to achieve 
a certain set of goals. 

As a judge, you are on nobody’s team. As a judge, you are an 
independent actor, and your job is simply to evaluate the law and 
evaluate the facts and apply the one to the other as best, as most 
prudently, as most wisely as you can. 

You know, the greatness of our judicial system lies in its inde- 
pendence, and that means when you get on the bench, when you 
put on the robe, your only master is the rule of law. And, you 
know, regardless what political administration you might have 
worked for in the past — and there are many Justices on the Court 
who have worked for — either for Congress or for the Executive, but 
just like all of them have, I would, if I am fortunate enough to be 
confirmed, you know, put on that robe and be independent and not 
favor any political party. 

Senator Kaufman. I mean, some of them — Sandra Day O’Connor 
even was an elected official herself. 

Ms. Kagan. Sandra Day O’Connor was an elected official herself 
That is true. I will give you another example. It is a great example. 
He is actually one of my favorite figures in Supreme Court history, 
who is Robert Jackson. Robert Jackson was such an executive 
branch man. He had had a series of positions in the executive 
branch, including in my role, including as Solicitor General and At- 
torney General, and he was also in a way that very few Justices — 
well, a few, but he was very close personally to Franklin Roosevelt. 
Even before he had occupied this set of positions, they were real 
friends. And Justice Jackson, you know, he got to the Court, and 
the executive branch never counted on his vote. Quite the opposite, 
that he was as independent as they come. And, you know, the case 
that everybody knows about, of course — and it is kind of the iconic 
case — is what he did in Youngstown, where President Truman 
closes the steel mills and says that this is vital for the national se- 
curity of the country, and the question comes to the Court. And I 
think for sure President Truman must have thought. Oh, well, you 
know, Robert Jackson will vote with me. And Robert Jackson did 
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nothing of the sort. Robert Jackson voted against the ability of the 
Executive to take an action like that and wrote one of the — I think 
probably the strongest opinion ever written on the subject of execu- 
tive power. 

So, you know, that is the kind of independence that I think a 
judge has to show, and I think — I think it is sort of a natural con- 
sequence of assuming that position. 

Senator Kaufman. I want to talk a little about Leegin. It has 
been talked about in a number of different places, and both sides — 
everyone on the Committee, I think, practically, has talked about 
precedent and stare decisis at least once in the last two or three 
Supreme Court hearings. So I think it an important case because 
it overturned 96 years of precedent. 

Now, the one point that — if Congress, you know, whether Con- 
gress has the right to make the facts or Congress has the right to 
make the rules, during this 96 years Congress could have changed 
this rule if they came up with a new economic theory, anytime they 
wanted to. Correct? 

Ms. Kagan. That is true. Senator Kaufman. I will push back a 
little bit, though, and say that the antitrust area is a kind of spe- 
cial area with respect to statutory interpretation that courts have 
been considered to have more common law power in this area be- 
cause of the breadth with which and the generality with which the 
antitrust statutes are framed. 

Senator Kaufman. Right, but this is a new — a new economic the- 
ory is different than a new set of facts or new things we learn 
about as we go along. I am just making the point that Congress 
could have stepped in at any time during those 96 years if they 
thought there was a new economic theory that was relevant and 
changed the law. 

Ms. Kagan. Congress surely could have stepped in at any point 
and, indeed, could do so now. 

Senator Kaufman. Right. And in Illinois Brick, another Supreme 
Court antitrust case. Justice White wrote, and I quote, “In consid- 
ering whether to overturn precedent, we must bear in mind that 
considerations of stare decisis weigh heavily in the area of statu- 
tory construction where Congress is free to change this Court’s in- 
terpretation of its legislation.” 

Do you agree with Justice White on that? 

Ms. Kagan. I think it is a longstanding principle, a very well ac- 
cepted one, and I do agree with it, that stare decisis is at its high- 
est in the area of statutory interpretation. And the answer is what 
you just gave, that, look, if the Court got it wrong. Congress can 
change it. And if Congress has not changed it, it suggests some- 
thing, at least, about whether the Court got it wrong. And that is 
a very different kind of situation than when the Court makes a 
constitutional ruling, where the Court makes a constitutional rul- 
ing and everybody has to live with it and abide by it regardless 
whether it is wrong. Nobody can change it. So if it is really wrong 
or really unworkable, it is up to the courts. Not so with respect to 
statutes. 

Senator Kaufman. And Justice Roberts was right when he said 
stare decisis is not always the only consideration, just like you said 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00221 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



212 


in constitutional cases and other cases stare decisis does not over- 
rule everything. But it is a major consideration. 

Ms. Kagan. Stare decisis is a major consideration, and it is at 
its height where statutes are concerned. 

Senator Kaufman. Right. I am concerned about Leegin because 
it seems to me an example — and this has been talked about by a 
number of my colleagues on both sides of the aisle, where you have 
results-oriented decisionmaking, and it just seemed to me five Jus- 
tices decided to overturn precedent simply because they did not like 
the outcome that precedent dictated or the economic theory em- 
bodied, no matter what the Congress did. I mean, that just seems 
clear to me. 

Without regard to your views on Leegin, please tell us, if con- 
firmed, what factors do you consider when you are asking to over- 
turn a settled issue of statutory construction? 

Ms. Kagan. Well, I think that the factors would be the same as 
in a constitutional case, but then there would be — you would really, 
really, really have to find those factors. So the factors would be the 
workability of the precedent. If the precedent has just proved un- 
workable in the sense that courts struggle to apply the test and 
come up with widely differing results, it produces a kind of errati- 
cism and instability in the law. That would be one. 

Another is if the precedent has been eroded over time, and that 
might be because it is eroded by other doctrinal change. Let us say 
one precedent is relied on in three other cases, and then two of 
those other cases have been reversed themselves, so the precedent 
is standing on nothing in the way of doctrine. That is an important 
consideration. 

Still a third is if the facts change such that a precedent becomes 
sort of silly, and the best example I can give you of that is in the 
search and seizure context. There used to be a rule that said some- 
thing was only a search if there was an actual trespass on physical 
property. And then a case came along — it was the Katz case — 
which involved surveillance issues. And the Court said, well, wait 
a minute, why should we require a physical trespass on property? 
We have all these new technological ways of essentially invading 
people’s privacy and searching them without doing the trespass, 
the sort of technology has overtaken the precedent, and that would 
be a situation in which the Court might reverse a precedent. 

So those are generally the circumstances in which that hap- 
pens — lack of workability or a kind of erosion because of doctrinal 
change or because of change in factual circumstances in the world. 

But as I indicated before, you really, really have to be sure that 
one of those things exists, even more than in the constitutional con- 
text, when you are dealing in the statutory realm. 

Senator Kaufman. And how about the length of precedent? 
Would that be a factor 

Ms. Kagan. I think it generally is. I think it generally is, just 
in the sense that it is at least true that the more times that a 
precedent is affirmed and reaffirmed and reaffirmed and nobody 
has found anything wrong with it, and to the contrary, maybe peo- 
ple have specifically reconsidered the precedent and said, yes, we 
think that this is a good precedent, that would be a factor. 
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Senator Kaufman. I want to talk — another case that has heen 
talked about — about Citizens United, and I hope I am going to be 
dealing with new ground based on what I have heard from the 
other questioners. But I think both Leegin, Citizens United, Exxon, 
these are all cases that everyone has been talking about in terms 
of where the Court has gone, and so I would just ask you: In the 
Citizens United case, there were two rounds of briefing and second 
oral argument in that case, right? 

Ms. Kagan. That is correct. 

Senator Kaufman. And who asked for the second round of brief- 
ing and oral argument? 

Ms. Kagan. Well, the Court did. 

Senator Kaufman. Right. So it was not the parties that asked for 
the thing. What question did the Court direct the parties to brief 
and argue? 

Ms. Kagan. I do not remember the exact phrasing. Senator Kauf- 
man. 

Senator Kaufman. No, just in general. 

Ms. Kagan. The question of whether Austin and a part of 
McConnell should be reversed. 

Senator Kaufman. In your experience, is it unusual after brief- 
ing and argument for the Court to then direct the parties to brief 
and argue a different question, one drafted by the Court itself? 

Ms. Kagan. Well, it is unusual. It is not unheard of. It has hap- 
pened in other cases as well. 

Senator Kaufman. But it is unusual? 

Ms. Kagan. It is unusual. 

Senator Kaufman. Is it fair to describe the question posed by the 
Court as a broader question of constitutional interpretation com- 
pared to questions first presented by the parties? 

Ms. Kagan. I think that the question that the Court posed had 
been in the initial complaint but had then been abandoned by the 
party’s in the case. In the briefs that had been filed in the Court, 
the question and the argument came back in a few paragraphs, but 
that it was not the focus of the party’s argument. 

Senator Kaufman. Without regard to this case — and just to go a 
little more into something you talked about with Senator White- 
house, your view about judges choosing pretty narrow statutory 
ground for decision and broad constitutional ground for decision, 
can you just kind of sum up your feeling about that? 

Ms. Kagan. Well, I think that there is a longstanding rule — it is 
a sensible rule; it is a good rule for the judicial system — that to the 
extent one can, one should avoid constitutional questions, and that 
means that if one can, one should decide a case on statutory 
grounds. 

Now, that is not always possible. 

Senator Kaufman. Right. 

Ms. Kagan. Sometimes the statute does not allow it. You cannot 
make up a statute or recast a statute to make it mean something 
that it obviously does not mean just in order to avoid a constitu- 
tional question. But to the extent that it is reasonable to construe 
a statute in a way that avoids a constitutional question, it is, I 
think, a longstanding practice of judicial restraint to do so. 
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Senator Kaufman. And is it fair to say that the ultimate ruling 
in Citizens United was not consistent with prior decisions based on 
corporate election expenditures? 

Ms. Kagan. Well, it certainly was not consistent with Austin or 
with the part of McConnell that was reversed. There was clearly 
an argument in the case as to what the other precedents held 

Senator Kaufman. Right. 

Ms. Kagan — [continuing]. Whether those precedents were them- 
selves anomalous or whether they were a part of a longstanding 
tradition. The Government had argued the latter. 

Senator Kaufman. To me it goes back to the same thing as 
Leegin. I think it is something that I have heard, again, from both 
sides of the aisle, kind of results-oriented judging, kind of reaching 
a decision, and then trying to figure out how to make it happen 
where you take a result and then you figure out how to manipulate 
it. I am not going to ask for your assessment on Citizens tjnited 
and whether it was results-oriented judging. But talk a little bit 
about results-oriented judging. 

Ms. Kagan. Well, I think results-oriented judging is pretty much 
the worst kind of judging there is. I mean, the worst thing that you 
can say about a judge is that he or she is resulted-oriented. It sug- 
gests that a judge is kind of picking sides irrespective of what the 
law requires and that that is the absolute antithesis of what a 
judge should be doing, that the judge should be trying to figure out 
as best she can what the law does require and not going in and 
saying, you know, I do not really care about the law, you know, 
this side should win. 

So to be a results-oriented judge is the worst kind of judge you 
can be. 

Senator Kaufman. So, I mean, we have these issues, like results- 
oriented judging, precedent, stare decisis, where everybody on the 
Committee seems to agree. It is kind of remarkable how, when we 
look at individual cases, they are not taken into account. And I am 
not going to ask you to comment on that. 

Senator Hatch was concerned yesterday, I believe, that small 
business owners would not be able to express themselves politically 
without Citizens United. But under McCain-Feingold, there would 
not be any barrier for a small business person — most of these like 
S corporations are just individuals. They could still give themselves 
a dividend, take the money and go out and spend it in political 
campaigns. Correct? 

Ms. Kagan. Senator Kaufman, in fact, this question did come up 
at the oral argument in the case, and I was asked a question about 
it, and I responded in a similar kind of way, that they could not 
do it through the — they could not spend through the corporation 
itself, but that they could spend individually. 

Senator Kaufman. The main thrust of this decision and all the 
discussion about this decision were corporations and labor unions 
with massive assets that they could then invest into a campaign 
without any Government supervision, not part of any kind of legis- 
lation, just spend whatever they wanted on that, and that was 
clear precedent that was not what we want in this country. 

Ms. Kagan. Well, it is certainly the way — when I argued the 
case — that I understood the Congressional Record, that when I 
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looked at the Congressional Record and tried to portray to the 
Court what the Congressional Record was all about, that it was all 
about larger corporations and trade unions and the way in which 
they could inject money into the political system, and thereby 
change the outcomes of the political system. 

Senator Kaufman. Because really these institutions have mas- 
sive amounts of money. I mean, this is not just — we are not talking 
about some little corporation. These people — these large institu- 
tions could spend hundreds of millions of dollars if they decided it 
was in their interest to do so and that that would completely over- 
take whatever individual expenditures we could have in this coun- 
try. 

Ms. Kagan. Senator Kaufman, the argument that the Govern- 
ment made, which was based on Congress’ own record, suggested 
that there was significant potential for corrupting influence in that 
way. 

Senator Kaufman. And the other thing that is key, I think, in 
this is it was not just corruption; it was the appearance of corrup- 
tion. I am not one that thinks there is that much corruption 

Ms. Kagan. Yes, and the appearance of corruption, and that has 
been something that the Court’s decisions, Buckley v. Valeo has 
made clear is a compelling governmental interest, preventing ei- 
ther corruption or the appearance of corruption. 

Now, you know, the Citizens United Court found that the Gov- 
ernment had not proved its case sufficiently and it had not shown 
to the high level that is necessary in the political speech context 
that these dangers would exist. And that is settled precedent going 
forward. 

Senator Kaufman. Right, and it really is quite extraordinary be- 
cause I have not met anyone in the last 20 years who does not 
think there is at least the appearance of corruption in the way we 
finance our campaigns. Not a single person. I mean, as soon as peo- 
ple find out that I teach about this or I worked here, they start 
talking about the appearance — they go more than the appearance, 
most people. So the idea that the Court could rule that there was 
not the appearance of corruption is really quite extraordinary. 

Let me talk a little bit about Exxon v. Baker. In Exxon v. Baker, 
the Court limited punitive damages in admiralty cases to no more 
than the amount of compensatory damages. That would mean 
Exxon ended up paying $2 billion less to victims than it otherwise 
would have. Right? Because of the ruling, they did not have to pay 
$2 billion in punitive damages. 

Ms. Kagan. Got it. Yes. 

Senator Kaufman. And because Justice Alito did not participate, 
it is also fair to say that four members of the Court voted com- 
pletely to ban punitive damages, and if Justice Alito had voted the 
same way, that would have been no more punitive damages. Is that 
correct? 

Ms. Kagan. In this class of maritime suit, yes, I believe that that 
is right. 

Senator Kaufman. Which is kind of extraordinary, again, to me. 
I mean, I think that my experience has been — and I worked in cor- 
porations and the rest of it — that when you are trying to make a 
decision about safety or any other thing, kind of what the cost 
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could be has to be a factor in your decision. And so I just wonder 
with the lack of punitive damages, if it had ruled in Exxon v. 
Baker, what kind of impact that would have in the gulf or what 
kind of decision has with British Petroleum or any other company 
trying to decide whether they are going to put in the necessary 
safety requirements to avoid a potential spill with liabilities, not 
just cost liabilities but also punitive liabilities. 

Let me talk about regulatory reform authority. As I said in my 
opening statement, I am concerned that in business cases the cur- 
rent Supreme Court too often seems to disregard settled law and 
Congressional policy choices, and you talked about that. And Con- 
gress is about to enact, we hope, an improved financial regulatory 
system. I want to make sure that the system is not undermined by 
judges who may have a different view of the proper role of Govern- 
ment regulation. 

Without asking you about that legislation, do you believe as a 
general matter Congress has the constitutional authority to regu- 
late financial markets? 

Ms. Kagan. Congress has broad authority under the Commerce 
Clause, and certainly most regulation of financial markets that I 
could think of would substantially affect interstate commerce. It 
does not mean to say that there could not be something unconstitu- 
tional in this area as in any other, but the standard test is whether 
activity substantially affects interstate commerce. There are limits 
on non-economic activity, but presumably the regulation of finan- 
cial markets would not be that. 

Senator Kaufman. Can you talk a little bit about what the 
judge’s idea of the wisdom of a statute should play in the judge’s 
decision? 

Ms. Kagan. I do not think it should at all, and I think — I guess 
I talked yesterday about Oliver Wendell Holmes, who was the Jus- 
tice who in the early 20th century was most adamant that the 
Court was going down the wrong road in striking down a whole se- 
ries of pieces of economic legislation. And what most people, I 
think, do not know about Justice Holmes is that he thought all this 
economic legislation was dumb. I mean, he was not in favor of 
these various pieces of progressive legislation for the most part, 
and, you know, notwithstanding that, he said, look, I might think 
that this legislation is unwise, but this is a choice for the American 
people; and, you know, if I am right and it turns out that they have 
done unwise things, they will correct it. 

And I think that that is what the attitude of judicial restraint — 
judicial deference to the democratic process really is. It does not 
matter whether you like the legislation or not. Not to say that 
courts do not have an important role. Courts do have an important 
role in policing those constitutional boundaries. But in fulfilling 
that role, you know, courts should realize that they are not the 
principal players in the game. 

Senator Kaufman. Let me talk about dean at Harvard. When 
you were dean at Harvard, what did you do to promote public serv- 
ice? 

Ms. Kagan. Well, I tried to do a lot because I think it is one of 
those things that, you know, public service — it is one of those 
things that, on the one hand, what our students find is that they 
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do good for other people and that they also create meaningful pro- 
fessional lives for themselves. So working with quite a large num- 
ber of people at Harvard, I think some of whom are here in the 
rows behind me, we tried to very much increase clinical opportuni- 
ties to give people a sense of what it actually meant to do public 
service. I tried to use, you know, the bully pulpit whenever I could 
to talk about the importance of these issues. And I think we had 
good results, that the number of students who did clinical work in 
the law school went up very dramatically, that the number of stu- 
dents — I was speaking with Senator Cardin yesterday about our 
pro bono requirement, which says you have to do 40 hours of work 
in public service kind of activities, helping people who cannot af- 
ford legal services to get necessary legal services. You have to do 
40 hours a week — excuse me, 40 hours by the time you graduate. 
Forty hours by the time you graduate. And students were doing an 
average of 500-some hours, so 10 times what they had to do. And 
I think that that was because they found it meaningful for them- 
selves to see how their legal profession — how their legal training 
could be used to help real people solve real problems, and I think 
it was great for the surrounding community. Harvard Law School 
is now the second largest provider of legal services in the State of 
Massachusetts, and I think that that is something that the school 
can legitimately be proud of 

Senator Kaufman. Let me ask you — ^you know, large modern cor- 
porations are great, they are what make America great, and they 
provide jobs. But they also have vast resources at their disposal. 
What is the role of the Supreme Court in making sure that there 
is a level playing field between major corporations and the indi- 
vidual American? 

Ms. Kagan. Well, Senator Kaufman, I think that the role of the 
Court is to provide a level playing field for all Americans, and this 
is what I tried to convey in my opening statement, that the great- 
ness of the Court and the greatness of the Court historically has 
been that no matter who you are, your arguments are considered 
with the same kind of respect, your arguments are given the same 
kind of attention, and if you are right on the law — and you have 
to be right on the law. But if you are right on the law, it does not 
matter that your opponent has a great deal more wealth or more 
power than you do. 

And one of the things that I found remarkable in my time as So- 
licitor General is I walk into that Court and I represent the Gov- 
ernment. And people might think that the Government is kind of 
favored in the Court, but anything but. You know, the Government 
is given just as hard a time as every other litigant. In fact, I think 
some Justices actually think it is okay to give the Government a 
harder time. And I think that that is fine because the Government 
does have, you know, a lot of resources and a lot of ability up there. 

And so every single person who comes before the Court has to 
be treated equally, and every single claim has to be considered fair- 
ly, and whether you are a rich person or a poor person, whatever 
your race, whatever your religion, whatever your belief, you are en- 
titled to the same kind of respect. And I think that the greatness 
of our court system historically has been that you have generally 
gotten it. 
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Senator Kaufman. You spoke yesterday with reverence about 
Justice Marshall’s reverence of the American judicial system. You 
have also written about it. I would like to read you one of your 
quotes. “In Justice Marshall’s view, constitutional interpretation 
demanded above all else one thing from the courts. It demanded 
that the courts show a special solicitude for the despised and dis- 
advantaged. It is the role of the courts in interpreting the Constitu- 
tion to protect the people who went unprotected by every other 
organ of Government, to safeguard the interest of people who had 
no other champion. The Court existed primarily to fulfill this mis- 
sion.” 

Some of my colleagues have used this statement to attack Justice 
Marshall. Could you elaborate on what you said in that tribute and 
what it means to you as a nominee to the Supreme Court? 

Ms. Kagan. Well, what I was trying to say. Senator Kaufman, 
is really what I just said to you, that Justice Marshall lived in a 
time and he lived in a world and he lawyered in a world in which 
many doors were closed to him. And as he was trying to eradicate 
Jim Crow segregation, he was not met with much — you know, you 
could walk into the State houses and you could walk into Congress 
and you could walk into the White House, and there were not a 
whole lot of people who were willing to listen to the kinds of claims 
he was making, just claims for racial equality. 

And I think what he — the reason he revered the courts was that 
step by step by step over the years he did find success in the courts 
because the courts were willing to listen to those claims in a way 
that nobody else in the governmental system was. And he made 
great progress and did great justice of going to the courts and argu- 
ing his cases there and expecting no more — expecting no more than 
that the courts would rule on him if he was right on the law and 
on the meaning of the Constitution, but step by step by step, suc- 
ceeding in that mission. 

Senator Kaufman. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Kaufman. 

We were just discussing the schedule up here. We will have Sen- 
ator Franken’s questions, and then we are going to take a very 
short break. There is a vote, I am told, at noon on General 
Petraeus. We have a couple people who will vote at the desk when 
it starts because we will not stop the hearing for the vote. People 
will go back and forth and vote and keep the hearing going. Then 
we will take a lunch break at an appropriate time. 

Senator Franken, you are on, and then we will take a break. 

Senator Franken. Thank you, Mr. Chairman. 

General Kagan, I really liked something you said yesterday in 
your conversation with Senator Kyi. You said that “one of the glo- 
rious things about courts is they provide a level playing field in all 
circumstances.” And that we need to “make sure that every single 
person gets the opportunity to come before the Court and gets the 
opportunity to make his best case and gets a fair shake.” 

I want to discuss something that is denying more and more 
working Americans that precious day in court, that fair shake — and 
that is mandatory arbitration. Now, arbitration has its place, but 
I am talking about mandatory arbitration. 
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Chances are if you have a cell phone or a credit card or if you 
work, you are likely to have signed a contract with a mandatory 
arbitration clause. These clauses basically say if we violate your 
rights, you cannot take us to court. You have to take it to an arbi- 
trator. But then the fine print essentially says an arbitrator that 
we pay, who depends on us for work, and who makes decisions in 
secret. 

So a lot of people are denied their opportunity to come before the 
court. Unfortunately, we have seen a series of decisions from the 
Supreme Court that have made it even harder for people to get 
that fair shake, as you put it. 

In 2001, in a case called Circuit City, the Court was asked to de- 
cide whether workers’ employment contracts could be subject to 
mandatory arbitration. This really should have been a no-brainer 
because the Federal Arbitration Act of 1925, the law that says 
which arbitration agreements should be enforced, specifically ex- 
empts “contracts of employment of seamen, railroad employees, or 
any other class of workers engaged in foreign or interstate com- 
merce.” 

Organized labor had asked for this specific language to be in- 
cluded to make sure the Act would not apply to workers’ employ- 
ment contracts. In fact, then-Commerce Secretary Herbert Hoover 
said during a Senate hearing, “If the objection appears to the inclu- 
sion of workers’ contracts in the law’s scheme, it might well be 
amended by stating that nothing herein contained shall apply to 
the contracts of employment of seamen, railroad, employees, or any 
other class of workers engaged in interstate commerce.” 

Secretary Hoover was saying that if Congress wanted to make 
clear that the Federal Arbitration Act did not apply to employment 
contracts. Congress should put this language in the statute. So 
Congress put the language in the statute. 

But when Justice Kennedy wrote the majority opinion in Circuit 
City, he ignored the history. He wrote, and I quote, “We need not 
assess the legislative history of the exclusion provision.” 

Let me repeat that. “We need not assess the legislative history 
of the exclusion provision.” 

And based on a strained reading of the law, he decided that the 
exception only applied to workers in the transportation business, 
not any class of workers. This means that instead of all workers 
getting their day in court like Congress clearly intended, only 
transportation workers would get it, and that excludes the vast ma- 
jority of American workers. 

General Kagan, I really disagree with this case and the way the 
Court ignored Congress’ intent. That is why I was glad to hear 
your response to one of Senator Schumer’s questions about how the 
Court should interpret statutes. You said that, among other things, 
“I think a judge should look to the history of the statute in order 
to determine Congress’ will.” 

General Kagan, we spend a lot of time in hearings and on the 
floor debating legislation. How much weight do you think a judge 
should give to the deliberations of Congress and the reasons why 
we passed the law in the first place? 

Ms. Kagan. Well, Senator Franken, the most important thing in 
interpreting any statute — in fact, the only thing that matters in in- 
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terpreting any statute is Congress’ intent. Congress gets to make 
the laws under Article I of the Constitution, and what the Court 
should be doing in applying those laws is trying to figure out what 
Congress meant and how Congress wanted the laws to be applied. 
And that is the only thing that the Court should be doing. 

Now, sometimes that can be a difficult task. New situations come 
up. The statutory language, it is not clear how the statutory lan- 
guage applies to those new situations. Or sometimes Congress 
might simply not have thought of particular situations. Language 
is by necessity inexact. And so there are going to be cases 
which 

Senator Franken. Do you agree with Justice Kennedy we need 
not assess the legislative history of something? 

Ms. Kagan. Well, I would say this. I would say where the text 
is clear a court should go with the text. Where the text clearly cov- 
ers some situation, the Court should do that. The Court should not 
rewrite the law. 

Senator Franken. But shouldn’t the Court assess that, make an 
assessment there? 

Ms. Kagan. Well, I think if the text is clear. Congress should 
not — the Court should not rewrite the law. But where the text is 
ambiguous, which often happens 

Senator Franken. And wouldn’t you have to assess whether it is 
ambiguous? 

Ms. Kagan. Yes. I mean, the first step 

Senator Franken. So what Justice Kennedy said does not quite 
stand up to that, does it? 

Let me move on on that. We in Congress, we want to make sure, 
all of us, that our intentions are clear so that 75 years from now 
the Supreme Court does not just ignore the purpose behind the 
laws we are passing. How can we do that? How do we do that? How 
do we make it clear to future Justices? 

Ms. Kagan. Well, the Court surely would be helped if Congress 
spoke as precisely and exactly and as comprehensively as it could 
in all situations. You know, there are some instances where the 
Court just has legitimate difficulty trying to figure out what Con- 
gress intended, and where judges — all of whom agree that what 
they should be doing is doing what Congress intended — have dif- 
ficulty determining that or disagree about what that means. And 
certainly to the extent that Congress can make its intentions clear 
in legislation and can specifically spell out how it intends for the 
law to operate. Congress ought to do so. 

And, of course, you know, to the extent that the Court gets some- 
thing wrong with respect to a statute — and this has happened, you 
know, many times in recent years and in prior years as well. To 
the extent that the Court gets something wrong, of course. Con- 
gress can come back and change it and make it clear that the 
Court got it wrong and also use it as an opportunity even to make 
clear its intentions with respect to a general area of law. 

Senator Franken. OK. It is hard to do 78 years from now, but 
we will try. 

Circuit City was a Rehnquist Court decision. Just last week, the 
Roberts Court did Circuit City one better in helping employers 
keep their workers out of court and into arbitration. It happened 
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in a case called Rent-A-Center v. Jackson, which Senator Feingold 
noted yesterday. Rent-A-Center had 21,000 workers and hundreds 
of millions of dollars in annual profits. It also forces its workers to 
sign a mandatory arbitration agreement as a condition of employ- 
ment. 

Antonio Jackson, an African-American account manager in Ne- 
vada, had heen working for Rent-A-Center for years, hut he was 
frustrated because he watched his company pass him over for pro- 
motions again and again. Instead, they promoted workers who had 
less experience and who were not black. Although Jackson signed 
an employment contract agreeing to arbitrate all employment 
claims, this seemed blatantly unfair, and he sued Rent-A-Center. 

But the company argued that only the arbitrator could decide 
whether the arbitration clause was unfair. 

Let me repeat that: Rent-A-Center argued that only the arbi- 
trator could decide whether the arbitration clause was unfair. 

Last week, the Roberts Court sided with Rent-A-Center. Talk 
about not getting your day in court. Now you cannot get your day 
in court to get your day in court. 

Now, General Kagan, I know I probably cannot ask you about 
whether you think this case — well, I can ask you, but you will not 
answer — whether this case was correctly decided, but I would like 
to ask do you still agree with what you said yesterday to Senator 
Kyi, that “one of the glorious things about courts is that they pro- 
vide a level playing field in all circumstances.” And that we need 
to “make sure that every single person gets the opportunity to 
come before the court and gets the opportunity to make his best 
case and gets a fair shake” ? 

Ms. Kagan. Well, I do agree with that very strongly. Senator 
Franken, and if I might, if I might just return to this question of 
statutory interpretation that you started off with, because I did 
want to make clear that when a text is ambiguous, which, you 
know, frequently happens — which frequently happens — that I think 
that the job of the courts is to use whatever evidence is at hand 
to understand Congress’ intent. And that includes exploration of 
Congress’ purpose by way of looking at the structure of the statute, 
by way of looking at the title of the statute, by way of looking at 
when the statute was enacted and in what circumstances, and by 
way of looking at legislative history. 

Now, I think courts have to be careful about looking at legislative 
history and make sure that what they are looking to is reliable. 
But courts should not at all exclude signs of congressional intent 
and should really search hard for congressional intent when the 
text of the statute itself is unclear. 

Senator Franken. Good. Then I think you and I agree that Jus- 
tice Kennedy may have been in error when he said that the Court 
does not have to assess the legislative history. 

Ms. Kagan. Well, I suspect that — I do not know the case very 
well. I suspect that Justice Kennedy may have meant that he 
thought that the text was clear and, therefore, the legislative his- 
tory was not something that should appropriately be explored. But 
I am just guessing on that. 

Senator Franken. OK. I think you are guessing wrong. 

Ms. Kagan. OK. 
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[Laughter.] 

Senator Franken. General Kagan, you have gotten a lot of ques- 
tions about 

Ms. Kagan. It is not the first time in my life. 

Senator Franken. Nor the last. We all guess wrong. 

You have gotten a lot of questions about Citizens United. I am 
going to try to bore down a little deeper on this. First I want to 
make it totally clear that a full 80 percent of Americans that hear 
about this case just think it is a bad idea. The first problem is the 
impact it is going to have on our communities and our ability to 
run those communities, because the potential for corporate influ- 
ence on our elections under Citizens United is going to dwarf what 
it is today and may very well totally drown out individual citizens. 

Before Citizens United, if a corporation wanted to run an ad that 
said “Vote for Joe,” it could only use money from its political action 
committee, or PAG. Those PACs relied on donations from employ- 
ees and executives, individuals in those corporations. In the 2008 
cycle, all Federal PACs combined spent a total of $1.2 billion. Now, 
after Citizens United, if a corporation wants to run an ad that says 
“Vote for Joe,” it can use all of its money — its treasury funds, its 
revenues, all of its money. In the 2008 cycle, the combined gross 
revenue for Fortune 100 companies was $13.1 trillion. Now, obvi- 
ously, they are not going to spend all that money on ads or all of 
it on just any election. They would spend a lot — but they can spend 
billions. They could have spent under this law billions when we 
tried — when we passed the law that took the lead out of gasoline, 
when we passed the law that required seat belts, and they are 
going to spend it when we try to protect against oil drilling in deep 
water when we do not have safety precautions or Wall Street fraud. 
They are going to spend their money against the consumer and en- 
vironmental laws that protect our families and our homes. 

General Kagan, this is one of the last things that Justice Stevens 
said in his dissent: “At bottom, the Court’s opinion is a rejection 
of the common sense of the American people who have recognized 
the need to prevent corporations from undermining self-govern- 
ment since the founding.” 

What do you think that means. General Kagan? 

Ms. Kagan. Well, Senator Franken, when I argued the case, I 
thought that the strongest argument of the Government was the 
very substantial record that Congress puts together, which I think 
reflected the sense of the American people that these monies from 
these actors spent in this form could have substantial corrupting 
effect on the political process. And that is the argument that the 
Government made to the Court. 

Now, as I have indicated before, I approach this case as an advo- 
cate, not as a judge, and there are certainly strong arguments on 
the other side as well. And in particular, there is the fact that po- 
litical speech is the highest form of speech under the First Amend- 
ment entitled to the greatest protection, and that the courts should 
be wary of Congress regulating in this area in such a way as to 
protect incumbents to help themselves. And I think that those are 
strong arguments. 

The argument that the Government made in defense of the stat- 
ute as against that was really an argument about the strength of 
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the governmental interest involved in this case in preventing cor- 
ruption from this kind of expenditure of money. 

Senator Franken. General Kagan, another problem with Citizens 
United was how it was decided, because it was decided in a manner 
that was really unfair to the American people, and let me explain. 

When you go to trial, you make arguments and you introduce 
evidence to back up those arguments. Now, you cannot introduce 
evidence after trial, so if you appeal, you cannot just come up with 
a new argument because the appeals court does not have any evi- 
dence to decide it on. 

This is why there is an old rule that the Supreme Court should 
not answer questions they are not asked. Or as Justice Scalia said 
to you in your first oral argument on this, “We are not a self-start- 
ing institution. We only disapprove of something when somebody 
asks us to.” 

If the Court expands the scope of the question before it — this is 
me now — it will not have the evidence it needs to decide that ques- 
tion. But that is the opposite of what the Court did in Citizens 
United. In Citizens United, the plaintiff argued and presented evi- 
dence on this question: Should a certain part of McCain-Feingold 
apply to certain kinds of nonprofits? And that is not the question 
that the Roberts Court answered. 

This is how the Roberts Court answered: No, McCain-Feingold 
should not apply to nonprofits or for-profits or unions, and neither 
should a different law that Congress passed 40 years ago. In fact, 
both of those laws are unconstitutional for everyone. 

Because the Roberts Court answered a question it was not asked, 
it never got evidence on how McCain-Feingold was actually affect- 
ing most nonprofits or any for-profit corporation or union. 

This is what you said in the case, in your argument — or this is 
what you said actually here in the hearing: “What the Government 
tried to argue in Citizens United was that Congress had compiled 
a very extensive record about the effects of these expenditures by 
corporations and unions on the political process. And what the Con- 
gress had found was that these corporations and unions had a kind 
of access to Congressmen, had a kind of influence over Congress- 
men that changed outcomes and that was a corrupting influence on 
Congress. That was a many, many thousand page record.” 

So this finding of fact was ignored because it had to be. As Jus- 
tice Stevens said, “the record is not simply incomplete or unsatis- 
factory. It is non-existent.” 

General Kagan, you were criticized at the beginning of this for 
being outcome-or results-oriented, especially in your bench memos 
to Justice Marshall. How is this for guaranteeing an outcome? You 
wait until the case is out of the trial court. You wait until it is too 
late to submit evidence. You wait until the institution that wrote 
the law can no longer submit evidence. You wait until the appeal 
has been argued in the circuit court. You wait until the oral argu- 
ment before the Supreme Court — you wait until the argument, oral 
argument before the Supreme Court. And then you change the 
issue under consideration to get the outcome you want. If that is 
not outcome-oriented, I do not know what is. 
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I would love to ask you if you agree, but, you know, I do not want 
to force you to criticize your future colleagues. So instead let me 
see if you agree with some general statements of law. 

In general, do you agree with Justice Scalia that the Supreme 
Court is not a self-starting institution that should only disapprove 
of something when somebody asks it to? 

Ms. Kagan. That is certainly true. It is a basic postulate of the 
way we run our judicial system that the Court does not issue advi- 
sory opinions, that the Court does not issue opinions on anything 
except what is necessary to decide a concrete case or controversy 
before it. 

Senator Franken. OK. How about this? Here is something that 
Chief Justice Roberts said when he was a circuit court judge. He 
said, “If it is not necessary to decide more, it is necessary not to 
decide more.” Do you agree with that? 

Ms. Kagan. I do agree with that. Senator Franken. That, too, is 
a basic principle of our legal system. It is a requirement of — or it 
is a foundation stone of judicial restraint. 

Senator Franken. Well, I am glad you agree with that. 

Do you agree with Chief Justice Roberts that courts should de- 
cide matters as narrowly as possible? 

Ms. Kagan. Yes, I do. Senator Franken, in part for the reasons 
I was discussing with Senator Whitehouse, that this leads to a kind 
of restrained decisionmaking in which consensus can be most easily 
achieved and appropriate and restrained outcomes most easily 
reached. 

Senator Franken. OK. I would be the last person to draw conclu- 
sions from your answers. But 

[Laughter.] 

Senator Franken. To be honest, in Citizens United I do not think 
Justice Stevens — I am sorry. Justice Scalia or Chief Justice Roberts 
adhered to their own principles. I think they were legislating from 
the bench. 

I want to talk about — a lot of people talked about Exxon, but 
there are a couple of other Supreme Court decisions that dramati- 
cally weakened our ability to protect the environment. Senator 
Feinstein asked you about one of those cases yesterday, the 
Rapanos case, and you said that you were not familiar with it. So 
let me just summarize it very quickly. 

In Rapanos, the Supreme Court looked at what kinds of wetlands 
are protected in the Clean Water Act. After Congress passed the 
Act in 1972, the EPA and the Army Corps of Engineers passed reg- 
ulations to enforce it. Basically, the Act said that it covered navi- 
gable waters. But the Army Corps realized that to protect those 
navigable waters, it also had to protect the wetlands and streams 
that fed into or were near those navigable waters, you know, be- 
cause it is water. And so they did. 

The Corps extended coverage to those waters, too, but in 
Rapanos the Court struck down these regulations because it said 
they were too broad even though they had been placed for up to 
30 years and were actually necessary to protect America’s water. 
And this water is what people drink, people catch fish in, and that 
our kids swim in. 
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Thanks to this case and a similar case known as SWANCC, the 
Clean Water Act now does not cover half of the nation’s largest pol- 
luters, and thanks to these cases, a lot of western Minnesota is out- 
side the protection of the Clean Water Act, and so is a large part 
of the Gulf Coast. 

Yesterday you discussed the Chevron doctrine with Senator Fein- 
stein. As you explained. Chevron says that the courts should gen- 
erally defer to agencies and their regulations because “Congress 
would have wanted that the entity with political accountability and 
expertise to make the decision rather than the courts.” 

So let me ask you a few questions. General Kagan, can you tell 
me how many of the Supreme Court Justices have a degree in the 
environmental sciences? 

Ms. Kagan. Well, gosh, I do not know. Senator Franken. 

Senator Franken. I do not either. I think it is none. 

Ms. Kagan. Okay. 

[Laughter.] 

Senator Franken. Can you tell me do they have a degree in pub- 
lic health? We are going to both guess together. 

Ms. Kagan. I will guess none. 

Senator Franken. That is what I would guess, too. 

Now, of course, the Court has to make decisions in areas where 
they do not have expertise or personal knowledge. But when they 
rewrote the Army Corps of Engineer regulations on wetlands, the 
Roberts Court did not have any special subject matter expertise on 
that issue. 

General Kagan, what does Chevron protect if it does not protect 
regulations issued 30 years ago that were never questioned by Con- 
gress and were enforced repeatedly during that period? 

Ms. Kagan. Well, Senator Franken, Chevron says that where 
there is ambiguity in a Congressional statute — where there is not 
ambiguity, you just go with what the statute says; but where there 
is ambiguity, that an agency’s interpretation of what Congress in- 
tended for a statute to mean should receive deference from the 
courts. And the idea really is that the agency is better able to clar- 
ify that ambiguity because it has a kind of expertise in the area 
and also because it has real political accountability through the 
President, and the courts have neither expertise in one of these 
various technical subjects, nor do the courts have electoral legit- 
imacy. The courts are by design cut off from the people. 

So for both competence reasons and legitimacy reasons. Chevron 
says, as between courts and agencies in interpreting unclear stat- 
utes, you should give the nudge to agencies, that courts should 
defer to their decisions. It is actually a Justice Stevens opinion. I 
think it is one of the most cited cases, maybe the most cited case 
in Supreme Court history. 

Senator Franken. And yet in this case, the Court did not give 
deference to that, did it? 

Ms. Kagan. Senator Franken, as I indicated to Senator Fein- 
stein, I have not read this opinion ever. I think that, you know, 
this might be one where 

Senator Franken. If you trust me on my description of it, which 
is — oh, never mind. Why would you do that? 

[Laughter.] 
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Senator Franken. OK. Let us say my description was accurate. 
Does it strike you that maybe they did not give proper deference — 
I know it is a hypothetical, but my description would be accurate. 

Ms. Kagan. You know, I have been an administrative law pro- 
fessor, and Chevron is actually something that I have written a 
good deal about, and I think I have written about it in a — beyond 
the fact that Chevron is obviously settled law, going forward, I 
have to say if you look at my writings on administrative law, you 
know that I am a sympathizer with Chevron for the kinds of rea- 
sons that I just suggested. 

Senator Franken. Thank you. Thank you for your indulgence, 
and I have a minute and 15 left. You know what? I am going to 
yield that time. 

[Laughter.] 

Ms. Kagan. That is very good of you. 

Chairman Leahy. We have talked a great deal about precedent 
here. Senator Franken. I hope that is a precedent others will fol- 
low. 

You know, I am one of these people who is always hopeful. Some- 
times my hopes are dashed. But, in any event, we will take a very 
brief break, and then we will come back. 

[Recess 11:01 a.m. to 11:24 a.m.] 

[AFTER RECESS] 

Chairman Leahy. We’ll have the nominee back and we will — now 
Senators will have up to — up to — 20 minutes to ask questions in 
the second round. I emphasize the “up to”, and I hope any Senator 
who feels that they don’t — especially as most questions have been 
asked — I realize not everybody’s asked them — if they don’t feel that 
it’s necessary to go and repeat some things, they might not use all 
their time. But we’re doing this so we can finish with the nominee 
today, and then we have outside witnesses. 

Both Republicans and Democrats have outside witnesses. We 
have to figure out when we can use them. All of this, because of 
the change in the schedule with the Byrd memorial. We’ve been 
asked not to hold hearings from 10 a.m. to 4 p.m. tomorrow when 
he’s lying in repose in the Senate chamber, then of course on Sat- 
urday, or Friday and Saturday, there are memorial services. So I 
will reserve my time and I yield to Senator Sessions. 

Senator Sessions. Thank you, Mr. Chairman. 

Solicitor General Kagan, I enjoyed our conversation yesterday, 
but was disappointed a bit with regard to how you describe the sit- 
uation at Harvard and the blocking to the military to have full and 
equal access to the recruiting offices, as required by law. 

I think that the White House has been spinning that story inac- 
curately, and I believe your testimony was too consistent with an 
inaccurate spin and didn’t, frankly, set forth what you did. I was 
a bit disappointed at that. 

I’d like to follow up and go in a little different direction today. 
Ironically, and almost amazingly, it fell on your lot as Solicitor 
General to defend that very law, the law of the United States, the 
“don’t ask/don’t tell” law that you opposed so much there. 

Let me focus on your responsibility and how you handled it. Dur- 
ing your confirmation process, you stated that your “role as Solic- 
itor General, however, would be to advance not my own views, but 
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the interests of the United States”, and that you were “fully con- 
vinced that you could represent all of these interests with vigor, 
even when they conflict with my own opinions.” I think that was 
the right position, the only position, you could take if you were to 
assume that office. 

And because of your widely publicized opposition to the “don’t 
ask/don’t tell” law and to the Solomon Amendment, you were spe- 
cifically asked at the hearing if you would be able to defend those 
statutes as Solicitor General and you said that you would. You said 
that your approach “to cases involving challenges to the statute in- 
volving don’t ask/don’t tell “policy would be the same, and that you 
would “apply the usual strong presumption of constitutionality” as 
reinforced by the “doctrine of judicial deference to legislation “in- 
volving military matters.” 

Now, during your time as Solicitor General, two cases came be- 
fore you challenging “don’t ask/don’t tell.” They came up from the 
Federal Courts of Appeals. One case was from the First Circuit in 
Boston, your circuit, filed by 12 plaintiffs, individual different 
plaintiffs. The ACLU and your former colleague, Lawrence Tribe, 
represented that group. 

A second case, 'Witt v. Department of Air Force, came out of the 
Ninth Circuit. It was filed by a single plaintiff, and the ACLU was 
the attorney in that case, or one of the attorneys in that case. 

So in both cases the plaintiff argued that the Supreme Court’s 
recent decision in Lawrence v. Texas meant that the “don’t ask/ 
don’t tell” law, which says that people who are openly homosexual 
may not serve in the Armed Forces, should be struck down as un- 
constitutional. In the First Circuit case the court upheld “don’t ask/ 
don’t tell.” The Plaintiff said the law was unconstitutional as ap- 
plied to them. The court agreed that Lawrence v. Texas called for 
elevated scrutiny, but upheld the statute at that time. 

But the Ninth Circuit did not approach it in that way. They did 
not apply the traditional deference to military issues, as did the 
First. The Ninth Circuit invented a new standard of review for the 
substantive due process challenge, requiring the government to 
make detailed individual findings in these cases. 

Most importantly, unlike the First Circuit, the Ninth Circuit 
failed to acknowledge the need for uniformity in military policies, 
and so the court held that the plaintiff was entitled to a full trial, 
and that every plaintiff, apparently, would be entitled to a full 
trial, something that the military had been resisting steadfastly for 
a number of years. 

And so in the First Circuit case, interestingly, 11 of the 12 plain- 
tiffs didn’t ask for review, even though they had lost the case. I can 
only assume it’s because they were concerned they may lose the 
case if the Supreme Court took it and had a clear view of the law. 
They had, as you know, upheld the Solomon Amendment eight to 
nothing, and I think, based on their history, we could expect the 
Supreme Court to affirm that statute, in my personal judgment. 

So you told the Supreme Court they should not take the case up. 
One plaintiff did ask that it go up. And you contended that the 
Ninth Circuit was a better vehicle, and the Ninth Circuit case, 
shortly before that moment, had already been remanded to the 
trial court to conduct a significant trial that was contrary to the 
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position that the Department of Defense had heen taking. Indeed, 
it would he difficult, if not impossible, to enforce the “don’t ask/ 
don’t tell” law if you have to have an individual trial in all of these 
cases. 

So it was a severe, damaging blow to the Department of Defense, 
and the Ninth Circuit law would control 40 percent of America. It’s 
the biggest circuit of all. So the result was, neither case was ap- 
pealed on the law and the position which was contrary to the con- 
sistent position of the military, and it undermined their ability to 
have, I think, an effective enforcement, and even and fair enforce- 
ment, of the policy. 

So I guess I would ask you why you made that decision. It means 
it’s important to me, based on your representation to the court, 
that I’ll understand that you were fully committed to vigorously de- 
fending that law, because I think that was your responsibility. It 
was an oath you took. 

I’m having a difficult time of understanding why, even though it 
would have been an interlocutory appeal — I know it would have 
been — but it was an interlocutory appeal of the Third Circuit case 
that the Supreme Court took and promptly reversed their decision. 
So I guess I’d just like to hear you state, in as much specificity as 
you can, why you felt it necessary not to appeal either one of these 
cases. 

Ms. Kagan. Sure, Senator Sessions. I think that we have acted, 
I have acted, in the Solicitor General’s Office consistently with the 
responsibility, which I agree with you very much that I have, to 
vigorously defend all statutes, including the statute that embodies 
the don’t ask/don’t tell policy. 

So let’s take the Pietrangelo case first, which was the First Cir- 
cuit case, where the First Circuit upheld the don’t ask/don’t tell 
policy. Mr. Pietrangelo brought a challenge to that decision. The 
question was, you know, he was challenging a decision that the 
government very much approved of, which was a decision that 
upheld the don’t ask/don’t tell policy. And we told the court in no 
uncertain terms not to take the case, and we defended the statute 
vigorously. We told the court not to take the case because the stat- 
ute was constitutional. 

So in that Pietrangelo brief that I filed, and it’s a brief on which 
I’m counsel of record, the — the argument is made vigorously that 
the don’t ask/don’t tell statute is fully constitutional given the ap- 
propriate standard of review, and particularly given the deference 
that courts properly owe to the military. 

So the Pietrangelo brief is a brief — and again. I’m counsel of 
record on that brief — in which the U.S. Government vigorously de- 
fended the don’t ask/don’t tell policy — and statute, more impor- 
tantly -and told the court not to take a case which challenged a de- 
cision upholding that statute. 

Now, as to the second matter, the Witt matter, as — as — as you 
said, the Witt matter is interlocutory in nature. And what that 
means, for people who aren’t familiar with these legal terms, is 
that it means that the case is in the middle and that the govern- 
ment can, after remand at a later stage, continue to defend the 
don’t ask/don’t tell statute in this very case. 
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Now, we engaged in very serious discussions with the Depart- 
ment of Defense about the appropriate approach here in order to 
defend the don’t ask/don’t tell statute, because I agree with you. 
Senator Sessions, that the Ninth Circuit decision undercuts that 
statute. It makes it harder for the government to carry out its poli- 
cies under that statute. 

And the question that we had to decide was whether to challenge 
that Ninth Circuit decision, which I think does — is in real tension 
with the don’t ask/don’t tell statute. Whether — the question we had 
to decide was whether to challenge that Ninth Circuit decision at 
an early stage or at a late stage of the case. It was a matter of tim- 
ing. And we talked a good deal about this, of course, amongst our- 
selves, but also with the Department of Defense, and we decided 
that the better course was actually to wait on it and to accept the 
court’s remand. The case is not at all closed. Instead, the case is 
on remand in the — in the District Court to take that remand, and 
in the event that we didn’t win the case on remand or in the Ninth 
Circuit again, in that event, then have the option to, and presum- 
ably would, take the case to the Supreme Court to challenge the 
Ninth Circuit’s holding. 

And when we did this, we wrote a letter to the Judiciary Com- 
mittee. It’s called a 530 D letter, which is a letter which the Justice 
Department writes whenever there’s a moment at which it does 
not — does — does not contest a decision that is inconsistent with a 
Federal statute. We wrote a 530 D letter to the Senate Judiciary 
Committee and we basically laid out this explanation. 

We basically said, we still have the opportunity to approach the 
court and ask the court to take certiorari in this case, and we pre- 
sume that we will use this opportunity if we don’t get the case dis- 
missed in the District Court, but that we think it’s actually better 
to go to the District Court, to take the remand, and then to come 
back to the Supreme Court if it’s necessary to do so. 

And the reason that that approach was chosen was because we 
thought that it was — it would be better to go to the Supreme Court 
with a fuller record, and with a fuller record about the particular 
party involved, maybe more importantly, with a record that would 
show exactly what the Ninth Circuit was demanding that the gov- 
ernment do. 

Because what the Ninth Circuit was demanding that the govern- 
ment do was, in the government’s view and particularly in DoD’s 
view, a kind of strange thing where the government would have to 
show, in each particular case, that a particular separation caused 
the military harm rather than to view it in general across the stat- 
ute. 

One reason we thought that the remand would actually strength- 
en the case in the Supreme Court was because the remand would 
enable us to show what this inquiry would look like, what the 
Ninth Circuit’s — the inquiry that the Ninth Circuit demanded 
would look like, and to suggest to the Supreme Court, using the 
best evidence there was, how it was that this inquiry really would 
disrupt military operations. 

So that was our decision-making process. It was, as I say, a deci- 
sion-making process that we wrote about to Congress when it oc- 
curred, and stated specifically that this was a timing issue for us. 
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that we were not going to the Supreme Court at the earliest pos- 
sible moment, but instead waiting. 

And I should just put one other factor into the mix which I left 
out along the way, which is that there is a Supreme Court pre- 
sumption that cases should not be taken in an interlocutory pos- 
ture, that instead the Supreme Court ought to — that the Supreme 
Court ought to wait and that parties ought to wait before asking 
the Supreme Court to take a case until the case is sort of well and 
truly over, when it’s not in the middle of things. 

Now, I don’t want to overstate that. That’s a presumption. It’s 
not a flat rule. It’s a presumption against interlocutory review, but 
it was something that we weighed in the balance. Here we had a 
presumption against interlocutory review and we had some good 
reasons for thinking that our case would be made stronger if we 
did not take the case in an interlocutory posture, but instead wait- 
ed for the remand to be completed before we went to the court and 
asked the court to review the Ninth Circuit decision. 

Senator Sessions. Well, I appreciate that position. I will look at 
it and review it. It does appear, however, that your position was 
in harmony with the position that the ACLU took, who was on the 
other side of the case. And I see no harm in taking and attempting 
an interlocutory appeal. I do note that they took it in the Third 
Circuit Solomon Amendment case and promptly reversed — ^you 
know, rendered a decision consistent with the government’s posi- 
tion. 

I think the last refuge of a big government scoundrel is the Com- 
merce Clause, it seems. Everything, when you have no other peg 
to hang your hat on, you claim that it impacts commerce. You cited 
yesterday the Lopez and Morrison case a number of times, which 
seems to defend legitimate — say that legitimate regulations de- 
fended under the commerce clause must, wonder of wonders, deal 
with economic commercial-type matters. 

I guess, first, have you ever commented — and you cited that — to 
Senator Coburn, I think, and to others, that this could have an im- 
pact on his question, which dealt with, could you tell an individual 
American how many vegetables they should have for lunch every 
day, or something to that effect. 

What’s your view? Have you expressed any opinions previously 
on Lopez and Morrison? They were very controversial at the time. 
And do you agree with those 5-4 decisions? 

Ms. Kf^^GAN. Gosh, I don’t think that I’ve expressed any views in 
my academic writing or anything I can think of on Lopez and Mor- 
rison. You know. I’ve given a lot of speeches in my life, but, you 
know, I can’t think of any place where I specifically addressed 
those issues. I think that they are settled law, that they are part 
of the jurisprudence of the Commerce Clause going forward. 

Senator Sessions. Could I ask you about that? You’ve said that 
it’s settled law with regard to the gun case, Chicago, McDonald, 
and Heller. Those were 5-4 cases. Does your definition of settled 
law mean anything more than the normal precedent you would 
give to any of those kinds of 5-4 cases? 

Ms. Kagan. I think I’ve actually used that phrase with respect 
to a number of cases which people have asked me about. Those are 
a couple, but there are 
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Senator Sessions. I thought you used the phrase interchange- 
ably: precedent, which has a certain amount of power, and then 
you’ve thrown out settled law. To the layman, it seems to be a 
more firm acknowledgement of the power of that ruling. But I want 
to know, do you mean any difference when you use those two 
phrases? 

Ms. Kagan. I don’t mean any difference. What I mean to say 
when I use those phrases is, these are decisions of the court. They 
are decisions of the court that are entitled to all the weight that 
any decision of the court has as precedent going forward, that I 
have no thought, no agenda, no purpose, no — ^you know, remotely 
no plan to — to — to think about reversing any of them, that these 
are cases that I accept as decisions of the court going forward. 

Senator Sessions. All right. 

Justice Sotomayor said a similar thing about the Heller case, and 
it didn’t bother her one bit being the dissent in the McDonald case 
Monday. So you’re not saying that you’re binding yourself to be a 
6-3 vote with now six members of the Supreme Court on the gun 
cases, and you’re not binding yourself and suggesting you feel 
bound by Lopez and Morrison, are you? 

Ms. IC^GAN. Senator Sessions, it wouldn’t be appropriate for me 
to bind myself with respect to any future case that came before me. 
It wouldn’t be appropriate for me in any case to say, oh, I promise 
that I’m going to take a case like that and do X, Y, Z with it. That 
wouldn’t be appropriate. 

Senator Sessions. Well, I think that’s what I expected. I think 
any — I think you’ll go to the court free to vote either way on any 
of those cases, and we should fully understand it. 

Thank you. 

The Chairman. Thank you very much. I’m still withholding my 
time, but I will take a minute of my time to put into the record 
a letter sent to Senator Sessions and myself, letters of support for 
the Solicitor General. We got this from First Lieutenant David 
Tressler, who’s currently deployed with the U.S. Army Reserve in 
the coast region province in Afghanistan. First Lieutenant Tressler 
is a 2006 Harvard Law School graduate. He was recruited by the 
military during Solicitor General Kagan’s tenure as dean, enlisted 
in the Army Reserve after his graduate. He’s now employed at a 
combat outpost in Afghanistan. 

Senator Graham has been in that area, as I have, and several 
others know it. He writes, “There was a legitimate legal debate 
taking place in the courts over the Solomon Amendment. When 
court decisions allowed in 2004, Kagan made a decision to uphold 
the school’s anti-discrimination policy. Military recruiters were 
never banned from the campus. During the brief period when re- 
cruiters were not given access to students officially through the law 
at the school’s Office of Career Services, they still had access to 
students on campus through other means. 

Immediately following this period in 2005, more graduating stu- 
dents joined the military — more graduating students joined the 
military in any year this decade. “Her”, meaning you, “position on 
the issue was not anti-military and did not discriminate against 
members or potential recruits of the military, nor do I believe that 
they denied the military much-needed recruits in a time of war.” 
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He continues, “I’ve heard the Solicitor General Elena Kagan 
speak several times about this issue. She always expressed her 
support for those who serve in the military and encouraged stu- 
dents to consider military service. It was clear she was trying to 
balance the institution’s values underlying its anti-discrimination 
policy, whether genuine support for those who serve or are consid- 
ering service in the military. Indeed, her sense of DATT injustice 
seems to grow out of her belief in the importance of military — im- 
portance and value of military service. I remember that she repeat- 
edly said such while dean.” 

Then he concludes his letter — remember, this is addressed to 
Senator Sessions and myself — “I urge you to maintain that focus 
for the remainder of the hearings and refrain from further hyper- 
bole questioning of Ms. Kagan’s support for the men and women of 
the U.S. military. I believe that while dean of Harvard Law School 
she adequately proved her support for those who had served, who 
are currently serving, and all those who felt called to serve, includ- 
ing those like me who joined upon graduation, as well as those pa- 
triots who are not permitted to do so under the policy of don’t ask/ 
don’t tell.” 

I’ll put that letter in the record and I reserve the balance of my 
time. 

Senator Hatch, it’s over to you. 

Senator Hatch. Well, thank you, Mr. Chairman. Welcome again. 
Happy to see you. Let me just say, some of my colleagues and my 
friends on the other side are really taken aback by some of the ar- 
guments on Citizens United and some of the other cases. I’d just 
like to kind of set the record straight on some of those, the Demo- 
crats’ efforts to paint the Roberts court as a conservative activist 
court. 

I think those efforts fall short of even the most basic factual scru- 
tiny. The rulings in question were firmly grounded in the law, the 
Constitution, and relevant precedent. In fact, some of the so-called 
examples of “conservative activist” opinions pointed to by Demo- 
crats were joined by some of the most liberal members of the court. 
In the most oft-cited case. Citizens United, the ACLU sided with 
the conservatives on the court. 

Take the Exxon Shipping Company v. Baker case. This decision 
was written by none other than Justice David Sooner. Anita 
Totenberg of National Public Radio called David “a full-fledged 
member of the court’s unabashedly liberal caucus.” In that case, 
the court merely held that under maritime law, which we all know 
is largely judge-made, punitive damages cannot exceed actual dam- 
ages of $1 billion. You know, I see a lot of beating the breast on 
these things. 

Let’s just take the Citizens United case — it’s an important case — 
V. Federal Election Commission. The case is usually cited in Demo- 
crat critiques of the court. This is the only one in which the court 
actually struck down an act of Congress. They did so for a simple 
reason: the law passed by Congress violated fundamental law, the 
First Amendment of the United States of America, the U.S. Con- 
gress — or Constitution, excuse me. The law in question prohibited 
the broadcast of political speech critical of politicians in the run- 
up to an election. 
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In defending the law, I might add, Solicitor General Kagan and 
her office argued that the government had the authority to prevent 
the publication of movies and other forms of political speech, such 
as even books or pamphlets — although General Kagan did limit her 
critique to pamphlets at the time — those movies, books or pam- 
phlets that advocated for or against candidates. Even the liberal 
American Civil Liberties Union filed a brief arguing that the law 
was facially unconstitutional and a poorly conceived effort to re- 
strict political speech should be struck down. 

Now, faced with a law through which Congress exceeded its au- 
thority, the courts applied the Constitution and struck down the 
law. The majority’s opinion in Citizens United was not an act of ju- 
dicial activism, it was an act of correction, overruling a 20-year-old 
case erroneously decided by five justices who clearly substituted 
their policy views on how elections should be conducted to the dic- 
tates of the First Amendment. 

Now, the court simply returned the doctrine it espoused in the 
1976 case of Buckley v. Vallejo, which said that, “The concept that 
government may restrict the speech of some elements of our society 
in order to enhance the relative voice of others is wholly foreign to 
the First Amendment.” 

Now, this is an important point I think just has to be pointed 
out. Democrats claims that Citizens United overruled 100 years of 
precedent are simply untrue. The 100 years claim points to the 
Tillman Act passed in 1907, which barred contributions, namely 
given to candidates. Citizens United was about expenditures, 
money spent on independent advertising. 

The first Federal law limiting corporate and labor union expendi- 
tures was not passed until 1947 and was not addressed by the Su- 
preme Court until the 1970s. Plus, they put out there at least 25 
cases that were precedential that Citizens United basically backed. 

Now, to get to you. General Kagan, let me just say this. I also 
want to look briefly at another free speech case, and that’s United 
States V. Stevens. The defendant argued that the Federal statute 
prohibiting the sale of depictions of animal cruelty was unconstitu- 
tional. In your brief defending the statute you made this argument: 
“Whether a given category or speech enjoys First Amendment pro- 
tection depends upon a categorical balancing of the value of the 
speech against its societal cost.” 

Now, in his opinion for the court. Chief Justice Roberts re- 
sponded to your theory this way: “As a free-floating test for First 
Amendment coverage, that sentence wherein you stated that 
whether a given category of speech enjoys First Amendment protec- 
tion depends upon a categorical balancing of the value of the 
speech against its societal costs”, he said that “as a free-floating 
test, he said, for First Amendment coverage, that sentence is star- 
tling and dangerous.” 

Now, I know you were representing your client, the United 
States, in this case, but you certainly did not have to make that 
unusual argument. Now, here’s what I’m concerned about. It 
sounds a lot like other subjective theories that give judges a lot of 
power that you have discussed in your law journal activities. 

Whether it is focusing on hidden subjective motives rather than 
actual objective effects, imposing restrictions based on the identity 
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of the speaker, or here, basing freedom of speech on an assessment 
of value and cost. I’m really troubled by how much power your ar- 
guments and theories appear to give to judges. Now, am I wrong 
to be concerned about this? 

Ms. Kagan. Senator Hatch, I think you are wrong to be con- 
cerned about it. Let me first talk about the United States v. Stevens 
brief It’s as hard case. Congress had passed a statute and it was 
a statute designed to deal with horrific acts of animal cruelty, in- 
cluding these things that I didn’t know existed, these crush videos. 

Senator Hatch. That none of us would like, that’s for sure. 

Ms. Kagan. But it was — it was a statute that was — I hesitate to 
criticize Congress’ work, but it was a statute that was not drafted 
with the kind of precision that made it easy to defend from a First 
Amendment challenge. And we thought that our best argument, 
really the only argument that we had, was to analogize the statute 
to other categories of expressive activity that the court had held 
were simply not protected by the First Amendment. 

And most notably, the two categories that we used in that — in 
that brief were obscenity and child pornography, and those are cat- 
egories where I think the court has done this kind of categorical 
balancing that I spoke of — that, you know, we spoke of in the brief, 
where the court has said, look, when it comes to obscenity or child 
pornography — child pornography is — is an especially apt example 
because the harm that Congress was trying to get at here — what 
Congress was trying to do was to turn off the spigot of distribution 
so that these materials would not be made in the first place. That 
was the theory that the court used to say that child pornography 
could be regulated under the First Amendment, that if we shut 
down the mechanisms of distributing and — and this material, no- 
body would produce this material. That’s what Congress — that was 
clearly Congress’ focus in passing this animal cruelty statute. 

So what we tried to do, was to analogize this statute to the child 
pornography laws that the court had upheld in Ferber, and to say 
that the court should uphold this statute for the identical reason 
that it upheld the child pornography laws, that the court should re- 
alize the extraordinary harms of this — of this speech and should re- 
alize the way in which this regulation was really aimed at stopping 
the initial production, the initial horrific acts that went into the 
production of this speech. 

That was — that was the government’s view. It was a view that 
was accepted by Justice Aleto in the case. He was the only vote we 
got, but he essentially accepted that theory. I think it was a very 
hard case because it was — again, I hesitate to criticize Congress’ 
work, but another statute would have been easier to defend on 
First Amendment grounds, but we tried to do the best we could 
with it. 

Senator Hatch. You and I agree on that. 

I still have just a couple of questions about the military recruit- 
ing issue. You said yesterday that “the only thing that was at issue 
was essentially the sponsoring organizations, whether it was the 
Office of Career Services, or instead the Student Veterans Organi- 
zation.” Now, it seems to me, though, that in addition to who spon- 
sored the recruiters, the real question was what they were able to 
offer. 
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Ms. Kagan. I’m sorry. What they were ahle? 

Senator Hatch. What they were ahle to offer. The law, after all, 
says nothing about sponsors and it says nothing about whether re- 
cruiting goes up or down in a particular time period. The law re- 
quires the same access to campus and students for the military as 
other employers received. The Harvard Law School Veterans Asso- 
ciation said that they had a tiny membership, meager budget, and 
no office space. All they could do was facilitate a few student-initi- 
ated contacts with military recruiters. All they could do was estab- 
lish an e-mail account to receive inquiries from students. 

Now, is this what you referred to yesterday as “full and complete 
access to our students”, and did you believe that this was an equal 
substitute for what the Office of Career Services provided for all 
other employers, all other legal employers? 

Ms. Kagan. Senator Hatch, I did believe that it was an equally 
effective substitute, that what our Office of Career Services does, 
they do a good job, but what they do is basically no more than to 
ensure that students know when a military — excuse me, when an 
employer of any kind is coming and to enable a student and the 
employer to hook up with each other. And that’s what our Office 
of Career Services do. They have upwards of 700-800 employers 
that come to our campus every year, and what the Office of Career 
Services does, is to make sure that students know when those 700- 
800 employers are coming and where they’re going to be. 

Senator Hatch. But you have 

Ms. Kagan. And to make sure 

Senator Hatch. You have to admit that the facilities weren’t as 
available to the military, to the recruiters, that they would have 
been with the office that you’re describing. I mean, let me make 
that point a little bit more clearly, maybe. Yesterday you also said 
that “the military, at all times during my deanship, had full and 
good access.” 

Now, the Judge Advocate General’s Office, however, stated that 
without access to the Office of Career Services, we are relegated to 
wandering the halls in hopes that someone will stop and talk to us. 
It is our view that denying access to the Career Services office is 
tantamount to chaining and locking the front door of the law 
school, as it has the same impact on our recruiting efforts.” 

Again, I’m not asking whether recruiting went up or down or 
whether there was some access to something at all times. The law 
requires the same access for the military as other employers, not 
access that the dean may consider good. Do you disagree with this 
description of the situation by the Office of the Judge Advocate 
General? 

Ms. Kagan. Senator Hatch, I appreciate that reasonable people 
can disagree about this issue, but I do think that the military, at 
all times, regardless whether it was — whether the Office of Career 
Services was sponsoring or the Veterans Association was spon- 
soring, had excellent access to our students. And over many years 
prior to my deanship, the Veterans Association had sponsored. 

The Department of Defense had thought that that sponsorship 
was fully adequate to their needs, and I think that there are other 
documents in those records which suggest that, which suggest the 
Department of Defense going in and saying, we met with a lot of 
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people and it was great, and we very much appreciate the access 
that we were getting. 

The Office of Career Services really exists as a kind of — it makes 
sure that students know that employers are coming and it makes 
sure that students have the opportunity to talk with those employ- 
ers. The Veterans Association did a fabulous job of doing the same 
thing. So I do think that the military recruiters had excellent ac- 
cess either way, and in fact that semester in my deanship, the one 
period of 12 in which the Veterans Association did sponsor the 
interviews in that year, military recruiting did go up. I do think 
that the effects in some sense speak for themselves. 

Senator Hatch. OK. Well, let me switch topics again, this time 
to abortion. When Congress debated the ban on partial birth abor- 
tion, one issue was whether this particularly gruesome abortion 
method was medically necessary. The American College of Obstetri- 
cians and Gynecologists, or ACOG, they call it, is a natural source 
of medical opinion on this subject. 

According to the documents we received, you wrote a memo to 
your superiors in the Clinton White House about this. You noted 
that the American College of Obstetricians and Gynecologists was 
considering a statement that its experts’ panel found no cir- 
cumstances under which partial birth abortion was the only option 
for saving the life or preserving the health of the woman. You 
wrote, “This, of course, would be disaster.” 

That’s something that does bother me because “it would be a dis- 
aster”, you wrote, because ACOG opposed the ban on partial birth 
abortion. If anyone ever found out and you wrote that it could leak 
even if ACOG did not officially release its original statement, it 
could have negative political consequences. So you drafted alter- 
native language that would say that partial birth abortion “may be 
the best and most appropriate procedure and in particular cir- 
cumstances save the life or preserve the health of the woman.” 
Now, that’s a very different spin, and obviously a more politically 
useful spin. 

The ACOG executive board copied your language verbatim into 
its final statement. Your language played an enormous role in both 
legal and political fights over banning partial birth abortion. The 
Supreme Court relied on it when striking down the Nebraska ban 
in Steinhart Carhart. Now, I’m really stunned by what appears to 
be a real politicization of science. The political objective of keeping 
partial birth abortion legal appears to have trumped what a med- 
ical organization originally wrote and left to its own scientific in- 
quiry, and that they had concluded. Did you write that memo? 

Ms. Kagan. Senator, with respect, I don’t think that that’s what 
happened here. 

Senator Hatch. Well, I’m happy to have you clarify it. That’s my 
question: did you write that memo? 

Ms. Kagan. I’m sorry. The memo which is? 

Senator Hatch. The memo that basically caused them to go back 
to the language of “medically necessary” that was the big issue to 
begin with. 

Ms. Kagan. Yes. Well, I’ve seen the document and the document 
is 

Senator Hatch. But did you write it? 
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Ms. Kagan. Is 

Senator Hatch. Is that your memo? 

Ms. Kagan. The document is certainly in my handwriting. I don’t 
know whether the document was a product of a conversation that 
I had had with them. 

Senator Hatch. So it’s yours. 

Ms. Kagan. If I could just go back, Senator Hatch. 

Senator Hatch. OK. 

Ms. Kagan. This was an incredibly difficult issue for everybody 
who was associated with it, for obvious reasons. President Clinton 
had strong views on this issue, and what he thought was that this 
procedure should be banned in all cases except where the proce- 
dure was necessary to save the life or to prevent serious health 
consequences to the woman. Those were always his principles. 

We tried, over the course of the period of time when this statute 
was being considered, actually twice, to get him absolutely the best 
medical evidence on this subject possible. And it was not easy be- 
cause, as everybody in Congress knows, different people said dif- 
ferent things about this. There was conflicting evidence. And we 
tried to do our best to bring all the evidence, all the conflicting 
views to his attention. 

In the course of that, we did indeed speak with ACOG. ACOG 
had an interest in this statute and ACOG had views about the stat- 
ute. What ACOG thought and always conveyed to us was two 
things. What ACOG thought was that, on the one hand, they 
couldn’t think of a circumstance in which this procedure was the 
absolutely only procedure that could be used in a given case. But 
second, on the other hand, that they could think of circumstances 
in which it was the medically best or medically most appropriate 
procedure, that it was the procedure with the least risk attached 
to it in terms of preventing harm to the women’s health. 

And so we knew that ACOG thought both of these things. We in- 
formed the President, President Clinton, of that fact. There did 
come a time when we saw a draft statement that stated the first 
of these things which we knew ACOG to believe, but not the sec- 
ond, which we also knew ACOG to believe. And I had some discus- 
sions with ACOG about that draft. 

Senator Hatch. OK. My time is about up. Let me just ask that 
question again: did you write “this, of course, would be a disaster”? 
It’s your handwriting. 

Ms. Kagan. The 

Senator Hatch. You didn’t get that from 

Ms. Kagan. No, no, no. You’re exactly right. I’m sorry. I didn’t 
realize you were referring 

Senator Hatch. That’s what I wanted to know. 

Ms. Kagan. Yes. Yes. No, that’s exactly right. And — and the dis- 
aster would be, if the statement did not accurately reflect all of 
what ACOG thought, both — I mean, that there were two parts of 
what ACOG thought. And I recall generally, not with any great 
specificity but recall generally, talking to ACOG about that state- 
ment and about whether that statement was consistent with the 
views that we knew it had because they had stated them, that 
there was both, not the only procedure, but also that it was in 
some circumstances the medically best procedure. 
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And in their final statement, that — that sentence that it was not 
the only procedure, of course, remained because that is what they 
thought. But we did have some discussions about clarifying the sec- 
ond aspect of what they also thought, which was that it was in 
some circumstances the medically most appropriate procedure. And 
so I think that this was all done in order to present both to Presi- 
dent — both to the President and to Congress the most accurate un- 
derstanding of what this important organization of doctors believed 
with respect to this issue. 

Senator Hatch. Mr. Chairman, I just have one or two sentences 
I’d like to say and then I’ll finish. 

Chairman Leahy. I’ll give you extra time. 

Senator Hatch. Thank you, Mr. Chairman. 

Well, I’ll tell you, this bothers me a lot, because I know that 
there were plenty of doctors in ACOG who did not believe that par- 
tial birth abortion was an essential procedure and who believed 
that it was really a brutal procedure, and it was a constant conflict 
there. And as you know, many in Congress came to the conclusion 
it was a brutal procedure too, that really was unjustified. That 
bothers me that you intervened in that particular area in that way. 
Well, that’s all I’ll say about it, but I just wanted you to be aware 
that that bothers me. 

Ms. Kagan. Senator Hatch, there was no way in which I would 
have, or could have, intervened with ACOG, which is a respected 
body of physicians, to get it to change its medical views on the 
question. The only question that we were talking about was wheth- 
er this statement that they were going to issue accurately reflected 
the views that they had expressed to the President, to the Presi- 
dent’s staff, to Congress, and to the American public. 

I do agree with you, this was an enormously hard issue. Presi- 
dent Clinton found it so, and thought that the procedure should not 
be used except in cases where it was necessary for life or health 
purposes. And we tried to get him the best information we could 
about the medical need for this procedure, something that was not 
always easy, and tried to, in all the statements that he made, to 
make sure and — and any statements — other statements that we 
were aware of to make sure that that information was accurately 
conveyed to the American public. 

Senator Hatch. One of the things I did as an attorney was rep- 
resent doctors, including some obstetricians and gynecologists. I 
had a lot of experience with them. I hardly ever met anybody who 
thought that was a fair or good procedure. But be that as it may, 
I just want you to know I’m troubled by it, even though I care a 
great deal for you and respect you. 

Thank you, Mr. Chairman. 

Chairman Leahy. As the Senator knows, because we are going 
to finish this afternoon, I did want to give him extra time on that. 

On my time, I would — and I would ask Senator Hatch to stay for 
this for a moment. I would like to put into the record a letter of 
strong support for Elena Kagan’s nomination the Committee re- 
ceived from Professor Michael McConnell. He is now director of the 
Constitutional Law Center at Stanford Law School. Until recently, 
he was a Federal Appeals Court judge, appointed by President 
George W. Bush to the Tenth Circuit, strongly backed by Senator 
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Hatch. When President Bush nominated Professor McConnell, he 
was widely regarded as a brilliant law professor. He appeared be- 
fore our Committee. He was championed by Senator Hatch. 

Despite his provocative writings including staunch advocacy for 
reexamining the First Amendment jurisprudence, strong opposition 
to Roe V. Wade, strong opposition to the clinic access law, and his 
testimony before Congress that he believed the Violence Against 
Women Act was unconstitutional, I was assured by his response to 
our questions he understood the difference between his role as a 
teacher and advocate and his future role as a judge. He assured us 
he respected the doctrine of stare decisis and would be bound to fol- 
low Supreme Court precedent. I supported his confirmation, as did 
other Democratic Senators. He was confirmed. 

Professor McConnell’s approach to the law is thoughtful, but also 
staunchly conservative. That’s why I carefully read his letter to the 
Committee in which he analyzed Solicitor General Kagan’s legal 
philosophy in a number of areas Professor McConnell views as “im- 
portant to those who adhere to a generally conservative under- 
standing of the role of the Supreme Court, interpreting the Con- 
stitution and the laws of the United States.” 

Professor McConnell concludes, “On a significant number of im- 
portant and controversial matters, Elena Kagan has taken posi- 
tions associated with the conservative side of the legal academy. 
This demonstrates an openness to diversity of ideas, as well as a 
lack of partisanship that bodes well for service on the court.” 

Professor McConnell concludes his letter, “In Elena Kagan’s serv- 
ice in the executive branch and her time as dean, she skillfully 
navigated political waters, but she’s also demonstrated another 
quality. Publicly and privately in scholarly work and in her argu- 
ment that we have for the United States, Elena Kagan has dem- 
onstrated fidelity to legal principle, even when it means crossing 
her political ideological allies. This is an admirable and essential 
quality in a judge.” 

Senator Hatch. Mr. Chairman? 

Chairman Leahy. Just as my fellow conservatives asked us to ac- 
cept that Professor McConnell would be — would uphold the law and 
asked us, as Senator Hatch did, to vote for him, as they did, I 
would note that Professor McConnell concluded that “Solicitor Gen- 
eral Kagan deserves not a grudging acquiescence, but an enthusi- 
astic confirmation as an associate justice of the United States Su- 
preme Court. I would hope that the same credibility that we gave 
him will be given to her.” 

Senator Hatch. Mr. Chairman, if I could just add, that’s high 
praise, indeed, because I think Michael McConnell is about as good 
a constitutional expert and lawyer as we have in this country, and 
certainly a great teacher. By the way, just to correct the record, 
even though he thought the Violence Against Women Act was un- 
constitutional, I was the prime co-sponsor, along with 

Chairman Leahy. I know you were. But that was his position, 
and I voted for him just the same. 

Senator Hatch. So I understand there can be differences. 

Chairman Leahy. We have about 4 minutes left in the vote. 

Senator Hatch. Thank you, Mr. Chairman. 

Chairman Leahy. I would yield to Senator Feinstein. 
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Senator Feinstein. Thank you very much, Mr. Chairman. 

General Kagan, good afternoon. I know this has heen a long 
hearing for you. I have just one question, and then a brief state- 
ment I’d like to make. 

My question is on the Establishment Clause. I believe our Nation 
was founded on the principle that the United States would never 
be a place for religious persecution, and therefore that religion and 
the government would remain separate and independent of each 
other. I think that’s part of what makes us a strong Nation, and 
it also protects us from religious discrimination. 

Here is the question, and let me put it all into one: what will be 
your approach to interpreting the Establishment Clause of the Con- 
stitution, and how do you believe it works with the Free Exercise 
Clause? And then if you could respond also on the question of 
standing to sue, the ability to bring a case in the Federal court. 

In the case of Hein v. Freedom From Religion Foundation, the 
court held that taxpayers no longer have constitutional standing to 
bring challenges to executive branch expenditures on the grounds 
that they violate the Establishment Clause. The problem is if tax- 
payers don’t have the ability to bring a case, who does have the 
ability to bring a case and challenge whether the executive branch 
is complying with the Constitution? That’s three things at one 
time, but I think you’re probably able to handle them. 

Ms. Kagan. OK, Senator Feinstein, I’ll try. I guess I’ll start with 
the question of the two clauses, because both are very important 
to our constitutional system and neither should be subordinated to 
the other. There are times when they are in some tension with 
each other. Now, I think it’s important to recognize that there are 
many times when that’s not so, where they in fact go hand in hand 
and function perfectly well together. But there are some times 
when they may be in tension and it can cut in either direction. 

So suppose that a State — a State government decides to give 
what is called a voluntary accommodation to some religious person, 
essentially a voluntary exemption of that person from an otherwise 
generally applicable law, and does that because the law would im- 
pose some substantial burdens on that person’s religious practice, 
and the State thinks, you know what? In those circumstances we 
think that the person should be exempted from the law so that the 
person can follow the dictates of her conscience. 

But then somebody else comes in and says, well, what do you 
mean? You’re giving that exemption but you’re not giving me an 
exemption, and — and — and why are you making that sort of special 
accommodation to this — to this person? That special accommoda- 
tion must count as an establishment of religion, and so there you 
get a claim where there is an accommodation to religious — the free 
exercise of religion, but then there’s a claim that that violates the 
Establishment Clause part of the First Amendment. And that’s the 
kind of way in which there might be tension. 

But what the court has said with respect to this issue, and there 
seems to me great virtue in this approach, is that in order to pre- 
vent that from happening or to prevent it the other way, where the 
State does something in order to — to advance Establishment 
Clause values and then somebody comes in and makes a free exer- 
cise claim, either way, what the court has — has stated is that there 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00250 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



241 


needs to be some play in the joints, there needs to be some freedom 
for government to act in this area without being subject to a claim 
from the other side, some freedom for government to make reli- 
gious accommodations without being subject to Establishment 
Clause challenges and some freedom on government’s part to en- 
force the values of the Establishment Clause without being subject 
to free exercise claims. 

That’s not to say how any particular case should come out be- 
cause sometimes the State goes too far, but that in general there 
needs to be a little bit of play in the joints in order to prevent the 
State from sort of not being able to do anything, from being ham- 
strung in this area. 

As to — as to what Establishment Clause tests I would use, that 
is a hard, hard question. Right now, there are a multitude of such 
tests. The — the — the most established one, the oldest one, is the 
Lemon v. Kurtzman test, which is a three-part test focusing on the 
purpose of a governmental action, the effect of a governmental ac- 
tion, whether the governmental action has the effect — has the pri- 
mary effect of inhibiting or advancing religion, and the third part 
of the test focuses on entanglement between the government and 
the religious entity. 

And many, many justices have tried to kill this test. I think that 
there have been six individual justices who at least have expressed 
some skepticism about it. But it — it continues on. It has not been 
reversed. It — it’s — and — and it’s — it’s usually the test that the 
lower courts apply. It’s sometimes applied and sometimes not ap- 
plied by the Supreme Court, very much depending on the cir- 
cumstances, but it continues to be the — the — the test — the primary 
test of the court. Now, other justices have had different ways of ap- 
proaching this issue. 

Justice O’Connor famously asked about whether particular ac- 
tions would be seen by reasonable observers as endorsements of re- 
ligion. Some of the justices have used a kind of coercion test, ask- 
ing whether a governmental action coerces a person in the exercise 
of religion. Justice Breyer has recently talked about religious divi- 
siveness as a way to approach Establishment Clause inquiries. 

And I think that the reason why there are so many tests, and 
I don’t think that I’ve mentioned all of them even, I think that the 
reason is that the Establishment Clause can arise in a very wide 
variety of contexts with a very wide variety of factual situations 
and circumstances. 

Sometimes one test might seem the appropriate way to analyze 
the problem and sometimes another, and it’s very hard to say, kind 
of in the abstract, which is appropriate, that it’s a more — it’s a 
matter of sort of situation sense, if you will. It’s a more contextual 
inquiry as to what’s the approach to use that would make sense. 

In general, I think what the — both First Amendment clauses are 
designed to do, and this is the way in which they work hand-in- 
hand with each other, what they’re both designed to do is to ensure 
that you have full rights as an American citizen. You are a part 
of this country no matter what your religion is. And — and to — to 
ensure that religion just never functions as a way to put people, 
because of their religious belief or because of their religious prac- 
tice, at some disadvantage with respect to any of the rights of 
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American citizenship. So I think that that’s the sort of overall pur- 
pose of both parts of the amendment. 

As to the matter of taxpayer standing, I want to be very careful 
here because there is a taxpayer standing issue, as I understand 
it, that will be before the court next term. The — the court has stat- 
ed that taxpayers generally have standing to make certain kinds 
of Establishment Clause claims, specifically claims against Con- 
gressional legislation when — when — that a taxpayer, by virtue of 
being a taxpayer, can sue to contest governmental actions taken 
under Congress’ power to appropriate money, but that a taxpayer 
may not have standing to contest executive action just by virtue of 
being a taxpayer. 

Now, that doesn’t mean that some — that there may not be some- 
body who has standing to contest such action. I think what the 
court has suggested is just that the sort of normal injury that Arti- 
cle 3 requires has to be shown, the injury can’t come just by virtue 
of being a taxpayer but has to come from something else in addi- 
tion. But there is, I think, a case on the docket. 

Senator Feinstein. Such as the individual being actually af- 
fected. 

Ms. Kagan. Yes. Exactly right. 

Senator Feinstein. Thank you. You know, I think even the other 
side would have to admit that you have a wonderfully well-ordered 
mind, and I’ve watched you over these days. When I haven’t been 
right here and I’ve been able to look at television. I’ve watched you. 
I think your knowledge of the law and your ability to order your 
answers is really very impressive, and I just want you to know 
that. 

Now I want to say something. If you are confirmed, and I believe 
you’re going to be, you will be only the fourth female justice in his- 
tory and the Supreme Court will have three women serving concur- 
rently for the first time ever. As the first female dean of Harvard, 
the first woman to serve as Solicitor General, you’ve certainly bro- 
ken several glass ceilings. 

However, the fact is, many institutions still do not reflect the di- 
versity of our society and the Federal courts. I’m sorry to say, are 
one of them. As of last month, only 48 of the country’s 163 active 
Federal Appeals Court judges were women, and women comprised 
only 191 of 794 District Court judges. 

According to the American Community Survey, a college-edu- 
cated woman makes approximately $20,000 less than her similarly 
educated male counterpart, and the average woman is paid only 77 
cents for every dollar a man makes. I remember when it was 56 
cents, so I know there’s been progress. And this is not to say that 
progress hasn’t been made. Women today make up nearly half of 
all law students, 30 percent of all lawyers, and when I first joined 
the Senate there were only two women serving in this institution, 
and today there are 17 of us. So we’re making progress, but every 
advance, it seems to me, has really been hard-fought. 

And I want to say one thing about the Ledbetter case now that 
it’s history. I found it just shocking that the court would hold to 
a technicality when a woman couldn’t possibly have known during 
the time that the tolling was taking place that she was disadvan- 
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taged, and when she learned she was disadvantaged it was too 
late. 

For such a substantial time, she had been doing the same work 
as a man and not being paid for it. So I think, as more women are 
on the highest court, I really believe that once you cross that 
threshold and the doors open, it remains open for all time and oth- 
ers will follow. 

I said this to Justice Sotomayor as well. You’re a wonderful role 
model for women. And we’ll forget whether you’re a Democrat or 
a Republican, you know, you’re reasoned, you have a commitment, 
you have a dedication and a staying power. You do us all well, and 
that’s what I wanted to say. So, thank you very much. 

Now I’ll recognize Senator Grassley. 

Senator Grassley. Do I get to use your unused 6 minutes? 

Senator Feinstein. You want to use my 6 minutes? You can. 

Senator Grassley. I’m joking. Thank you very much. 

I want to start with private property. The Takings Clause of the 
Fifth Amendment states, "... nor shall private property be taken 
for public use, without just compensation.” 

The plain language of the Constitution says an individual’s prop- 
erty shall not be taken for “public use,” yet the majority of the Su- 
preme Court in Kelo wrote that the government could take a per- 
son’s private property for a “public purpose,” not using the word 
“use,” which they determined included private redevelopment of 
land. 

Do you believe that the Supreme Court correctly decided the Kelo 
case or do you believe that the Supreme Court improperly under- 
mined constitutionally protected private property rights? 

Ms. Kagan. Senator Grassley, it was obviously a very controver- 
sial decision that has inspired a great deal of — of action in the 
State legislatures. I’ve not commented on particular cases. I’ve not 
graded cases. But a few thoughts about Kelo. Of course, what — 
what the — what the court in Kelo did was to say that the question 
of public use was not necessarily use by the public, but instead was 
use for a public purpose. 

The court said that in the context of a taking of property that 
was done pursuant to a broad-scale urban development plan, so I 
think it — it remains an open question whether that public purpose 
test would apply in any other context without such a broad-scale 
urban development plan. 

You know, one of the things that you learn in your first year of 
law school in your property class is Cutler v. Bull. The principle of 
Cutler V. Bull is that the government can’t take the property of A 
just to give it to B. Here, what the — what the court said was that 
that principle did not apply, but it was very much dependent on 
this overall urban redevelopment plan. The question of — of — of 
whether the public purpose doctrine would apply outside of that 
context is, I think, an open question. 

It’s also true — it’s also true that in some sense what the — what 
the — what the court did in this area when it said this was to kick 
the question back into the political process. In other words, the 
court didn’t say, of course, that the government had to make — to 
do such takings. What the government said was that a State was 
permitted to do so. 
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And what States have done in the wake of that decision, in a — 
in a very striking manner, I think, is to say thanks, but no thanks, 
you know. We don’t want that power, we don’t want to be — we 
don’t want to do this. We think doing this, taking property from 
one person to give it to another person, even in the context of a 
broad redevelopment plan, is not appropriate public policy. 

So a number of States, I know — I don’t know the exact number, 
but quite a number — have passed these kinds of anti-ifeZo legisla- 
tion, which makes sure that the — that the question never arises be- 
cause the State government doesn’t try to effect such a taking in 
the first instance. 

Senator Grassley. Are there any limits on the “public benefits” 
doctrine in Kelo? 

Ms. Kagan. Well, I — I — I do think that that Kelo only talked 
about that doctrine in the context of this urban development plan, 
so I think that the limits are the limits suggested by the Kelo facts 
themselves. I don’t think that the court went beyond those facts in 
its decision. 

Senator Grassley. Under Kelo, the Court said that “pretextual” 
takings are still unconstitutional and a violation of the “public use” 
doctrine. Could you give me an example of a condemnation that is 
an unconstitutional pretextual taking? 

Ms. Kagan. Gosh, you know, I don’t remember that exact line 
from Kelo, so I’m a little bit guessing as to the context. But I — I 
think probably what the court meant was a taking that the govern- 
ment does not truly to serve a public purpose, but instead more to 
give the property to another individual person, the kind of Cutler 
V. Bull scenario, take property from A, give it to B under the guise 
of a public purpose. So I would think that that’s what the court 
meant, although I don’t recall that exact statement. And I think 
that that also would provide a limit of — of the kind you’re speaking 
about on — on the doctrine. 

Senator Grassley. Can you think of any areas where, in your 
opinion, the Supreme Court has failed to provide adequate protec- 
tion of constitutional property rights? And if you can think of any, 
then I’d like to know examples, or an example. 

Ms. Kagan. Well, you know. I’ve — I’ve — I’ve tried very hard. Sen- 
ator Grassley, not to suggest where I see deficiencies in — in the 
court’s handling of cases, so I think I won’t answer that question 
with that degree of specificity. I mean, it is quite clear that the 
Constitution does in various ways, and most notably by the 
Takings Clause, protect property rights and that the job of the 
courts, with respect to those rights as any other, is to ensure that 
government does not overstep its proper bounds. 

Senator Grassley. The President who appointed you, in The Au- 
dacity of Hope, his book, said, “Our Constitution places the owner- 
ship of private property at the very heart of our system of liberty.” 
Do you agree with that statement? 

Ms. Kagan. Well, I — I do think that property rights are a foun- 
dation stone of liberty, that the two are intimately connected to 
each other in our society and in our history. 

Senator Grassley. I want to bring up the Second Amendment 
again. In Prince v. U.S., the Supreme Court held that Congress 
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could not order State and local chief law enforcement officers to 
conduct Federal background checks on handgun purchasers. 

In a March 1997 memo, Dennis Burke wrote that, based upon a 
suggestion from you, he asked the Departments of Treasury and 
Justice to provide options on what the President could do in this 
area by executive action. As an example, he cites your suggestion 
that the President, by Executive Order, might — might — ^be able to 
prohibit a federal firearms dealer from selling a handgun without 
local law enforcement certification. In other words, the President 
could prohibit handgun sales by licensed dealers, even if the Con- 
gress could not force the States to do so. 

So this raises a fundamental issue not only in terms of the Sec- 
ond Amendment and the Tenth Amendment, but suggests that the 
President has the power to make law on his own. Was it your posi- 
tion that the President has the authority, by Executive Order, to 
prohibit federal firearms dealers from selling handguns without 
local law enforcement certification? 

Ms. Kagan. That was not my position. Senator Grassley. And if 
we could just step back a moment. 

Senator Grassley. I have a memo down that I want to bring to 
your attention, although I accept what you say. But the final para- 
graph of a memo to Michelle Crisci says, “Based on Elena’s sugges- 
tion, I have also asked both Treasury and Justice to give us options 
on what POTUS could do by executive action — for example, could 
he, by executive order, prohibit a FFL from selling a handgun with- 
out a CLEG certification? We will continue to pursue.” 

Ms. Kagan. Right. So let me just step back for a moment. This 
was, of course — President Clinton was very committed to the Brady 
law, which was a way of ensuring that guns were kept out of the 
hands of criminals, were kept out of the hands of insane people, by 
doing background checks on people before they could receive access 
to guns. It was a law, of course, with very wide support in Con- 
gress and across the country. It remains in effect today. 

The court, in Prince — there was a system, a Federal system that 
enabled gun dealers to do those background checks, but it had not 
yet come into effect. I think it came into effect in 1998, and there 
we were in 1994 or 1995 or 1996, or something like that. And in 
the interim, before the Federal system was ready to operate in 
order to implement the Brady law, what had — what had happened 
was that the Brady law had required States to themselves do the 
background checks. 

The CLEOs, the Chief Law Enforcement Officers of each jurisdic- 
tion, were required to do the background checks. And the court, in 
Prince, held that system unconstitutional, said that that was a vio- 
lation of the Tenth Amendment because it inappropriately com- 
mandeered State officials for Federal purposes. And what that 
meant was that there was a kind of gap. The Congress could not 
require the State officials to do the background checks, but the 
Federal system — it’s called the — I think it’s the Insta-Check Sys- 
tem, or something like that. The Federal system had not come into 
effect. 

So the question was what to do in that period of, I don’t know, 
it was like 18 months or 2 years to ensure that background checks 
could be done consistent with the Brady law. What I suggested to 
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Mr. Burke in that memo was to say, let’s see if there are any ways 
in which the President can take executive action to put in place 
some kind of interim system. That executive — to do background 
checks. Again, that executive action, of course, had to be consistent 
with the law, of course had to be consistent with any statutes that 
Congress had passed, Brady or anything else, and had to be con- 
sistent with the Constitution as well. 

As I recall, and it’s many moons ago, obviously, we didn’t find 
any way to do that. I’m trying to think of exactly what did happen 
in that interim period. I think for the most part. States voluntarily 
did what they had been doing until the Federal system came into 
play and sort of mooted out the whole inquiry. 

Senator Grassley. You didn’t have any predilections that the 
President could do that, that only Congress can do that? I think 
that’s what you just told me. 

Ms. Kagan. Yes. The President could only do it if Congress — if 
legislation authorized him to do it. If legislation did, you know, 
that’s fine. If there was no legislative authorization, then he 
couldn’t do it. 

Senator Grassley. I think my last question in this area is obvi- 
ous, but let me ask it anyway. In light of both Heller and McDon- 
ald, do you still believe that the Executive Branch has the power 
to — well, I shouldn’t use the word still because I think you’ve 
cleared that up for us, but do you believe that the Executive 
Branch has the power to prohibit the sale of firearms without legis- 
lative authorization? 

Ms. Kagan. As I said, I never believed that the President had 
the power to prohibit that without legislative authorization, so in 
fact that’s one that Heller and McDonald don’t affect, that the 
President didn’t have that power before and doesn’t have that 
power after. 

Senator Grassley. OK. On the Second Amendment, dealing with 
self-defense, the historical background surrounding the Second 
Amendment strongly supports the concept that self-defense is a 
preexisting, fundamental right. William Blackstone, who the Su- 
preme Court has called “the preeminent authority on English law 
for the founding generation”, cited the arms provision as “one of 
the fundamental rights of Englishmen”, calling it “the natural right 
of resistance and self-preservation — the right of having and using 
arms for self-preservation and defense.” 

During her confirmation hearings. Justice Sotomayor testified 
that she couldn’t think of a constitutional right to self-defense; 
rather, it is defined in criminal statutes by State laws. So, ques- 
tion: is self-defense a preexisting fundamental right? Or is it a no- 
tion created in the law as an affirmative defense in criminal stat- 
utes? 

Ms. Kagan. Senator Grassley, I’ve never had occasion to look 
into the history of this matter. What I do know is that Heller has 
stated very specifically that self-defense is the core of the Second 
Amendment right, which Heller has held confers an individual 
right to bear arms. The majority opinion in Heller really does speak 
of self-defense as the central element of that right. 
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Senator Grassley. Yes. And let me introduce here the quote spe- 
cifically: “deeply rooted in this Nation’s history and traditions”, 
from Heller. 

Ms. Kagan. Right. And that is, you know, a central part of the 
rationale of Heller and is settled law in the ways that I’ve ex- 
pressed going forward. 

Senator Grassley. Okay. I’ll move on. Marriage is a State issue. 
Do you believe that marriage is a question reserved for the States 
to decide? And I’m only seeking your opinion because I know there 
might be cases coming down the road. Do you believe that marriage 
is a question reserved for States to decide? 

Ms. Kagan. Senator Grassley, there is, of course, a case coming 
down the road and I want to be extremely careful about this ques- 
tion and not to in any way prejudge any case that might come be- 
fore me. 

Senator Grassley. That’s your right. So you don’t want to say 
any more, is that what you’re saying? 

Ms. Kagan. I think I’ll leave it there, given the 

Senator Grassley. OK. Well, then let me follow up. Do you agree 
that the Supreme Court’s decision in Baker v. Nelson in 1972, hold- 
ing that the Federal courts lacked jurisdiction to hear challenges 
to State marriage laws “for want of a substantial Federal ques- 
tion”? Do you agree with that decision? Why or why not? Is it set- 
tled law, in other words? 

Ms. Kagan. So I think that that — my best understanding is that 
that decision has some precedential weight, but not the weight of 
a “normal” decision. What that decision was, it was done under the 
court’s then-mandatory appellate jurisdiction and it dismissed the 
case, for want of a substantial Federal question. It dismissed it 
summarily without hearing arguments or reading briefs or what- 
ever, just saying it was not going to accept the case under its then- 
jurisdictional powers. 

My understanding is that there’s actually a question about what 
kind of precedential weight such a decision is entitled to, and argu- 
ments on both sides of that. I think, you know, probably the better 
view or the view that most people hold, I think, is that it’s entitled 
to some precedential weight but not the weight that would be given 
to a fully argued, fully briefed decision. 

Senator Grassley. So based on Baker v. Nelson, using your 
words, it’s not really settled law, even though a one-sentence state- 
ment as precedent, it says “the appeal is dismissed for want of a 
substantial Federal question.” That’s a pretty simple decision to be 
based on the Supreme Court. But you’re saying that this may not 
be settled law? 

Ms. Kagan. My understanding is that there is sort of a question 
about the precedential effect of those kinds of summary disposi- 
tions. My — what I — what I think is true, is that most people think 
that those kinds of summary dispositions have some precedential 
weight, but not the precedential weight that’s given to a fully ar- 
gued and fully briefed decision. 

Senator Grassley. Well, the decision involved the Fourteenth 
Amendment that was ratified, as you know, back in 1868, and the 
case was decided in 1972. What has changed in the Fourteenth 
Amendment since then to warrant a new review under the Four- 
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teenth Amendment that this might not be a Federal question or 
that this is not a Federal question? 

Ms. Kagan. Senator Grassley, I think that the — that the task for 
a court is — is, you know, to decide a case that comes before it. A 
case might come before it or might not come before it. If it does 
come before it, the question will be to — you know, to consider the 
facts, to consider the arguments that are made, to hear the — to 
read the briefs. 

Senator Grassley. In regard to that and stare decisis, what 
weight would you give to Baker v. Nelson? 

Ms. Kagan. Well, as I suggested. Senator Grassley, first, I think 
that there was a question about the precedential weight to be given 
to summary dispositions, and I would very much want to hear ar- 
gument and hear briefing about that question and talk to my col- 
leagues about that question. My — my best understanding is that 
what most people think is that these summary dispositions get 
some precedential weight, but they — and — but they don’t get the 
full weight that a fully briefed, fully argued decision gets. 

There is — ^you can see why people might think that, because part 
of the reason that a decision counts as precedent is because it real- 
ly has been fully considered, that the briefs have been read, that 
the arguments have been heard, that the judges have had a chance 
to talk with each other, and the question is whether a summary 
disposition, because it’s done kind of, you know, without all that 
process, gets the full precedential weight. 

As I’ve said, this is — this is — this is not a question on which I’ve 
thought deeply. I’m sort of expressing to you my best under- 
standing of what I take to be kind of the consensus position on 
this, but it’s — obviously the question on the precedential weight of 
that summary disposition is itself a question for the court to con- 
sider and — and I would do so in the usual way. 

Senator Grassley. I would only say that I’m disappointed that 
you didn’t use the word “settled law” in the same definitive manner 
in regard to Baker v. Nelson as you have so many other times in 
the last 2 days. And — well, that’s it. 

Chairman Leahy. Well, actually, the answer she gave was basic 
Hornbook law, that generally accepted — totally accepted Hornbook 
law. 

But did you have another question you wanted to ask? 

Senator Grassley. No. 

Chairman Leahy. Because — then Senator Specter. And then 
after Senator Specter finishes — and again. I’d urge Senators, if you 
don’t feel you need the whole 20 minutes — I’ve allowed some Re- 
publican Senators to go over the 20 minutes because — so they could 
finish up their questions, but if you don’t need the whole 20 min- 
utes, it will not hurt my feelings or the nominee’s feelings if you 
don’t use it. But we will then break for lunch immediately when 
Senator Specter finishes. 

Senator Specter. Thank you, Mr. Chairman. I believe that I can 
finish in less than the 20 minutes and yield back some time. When 
I finished my first round. Solicitor General Kagan, I was asking 
you about what cases the court would take, what you would do to 
grant certiorari. 
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I went through a number of matters where the power of Con- 
gress had been curtailed when the court took over the fact-finding 
position, but a great deal of what the court decides is on the cases 
they decline to take up. I want to talk to you initially about two 
cases, the Holocaust survivors and the survivors or victims of 9/11, 
two cases that you are intimately familiar with because you worked 
upon them as Solicitor General, and I raised these with you in our 
informal meeting, and again by letters which I sent you. 

And here I am not asking how you would decide a case, but only 
whether you would vote to take the case up for decision by the 
court. The Congress, as I’ve mentioned briefly earlier, has the 
power to direct the court to take certain cases, as the Congress did 
with McKay and Feingold, the flag burning case, the Fair Labor 
Standards Act. 

The Holocaust issue was one where Holocaust victims who suf- 
fered terribly brought lawsuits against an Italian insurance com- 
pany, and the administration took the position that the Supreme 
Court should not hear the decision by the Court of Appeals for the 
Second Circuit, which decided that the claims were preempted by 
an executive branch foreign policy favoring the resolution of such 
claims through an international commission. 

Well, that seems like a wrong decision to make. You have an in- 
surance policy. If an insurance company won’t pay on the claim, 
you ought to be able to go to court and sue them and not to have 
the governments of the two countries decide what you can sue. 

But in any event, it is a different issue as to taking the case. 
Without asking you how you would decide it, would you vote to 
have the Supreme Court consider that case 

Ms. Kagan. Senator Specter, this is difficult for me because, as 
I understand this, this is a live case and I continue to represent 
one of the parties in this case. In other words, there may very well 
be a petition for certiorari in this case, but I continue to be Solic- 
itor General and — and would head the office that would have to re- 
spond to that petition. And I think that 

Senator Specter. If you were on the court you would recuse 
yourself This would be one of those cases, wouldn’t it? 

Ms. Kagan. That is — that is true. Senator Specter. But — but I 
don’t want to count my chickens before I am confirmed. I still am 
Solicitor General and I’m the counsel of 

Senator Specter. Ms. Kagan, you’re counting your chickens right 
now. I’m one of your chickens, potentially. 

[Laughter.] 

Chairman Leahy. It reminds me of the Churchill speech to Can- 
ada, “Some neck, some chicken.” 

Ms. Kagan. I think I remain Solicitor General unless and until 
this body confirms me, and that means I remain a party in this 
very case that you’re — that you’re asking me about. 

Senator Specter. Ms. Kagan, I’m asking you how you would de- 
cide a case, how you — what you would decide on taking a case. 
Would you hear this case or not? 

Ms. Kagan. I — I think I’m going to be responsible for responding 
to the petition for certiorari in this case as Solicitor General, unless 
I’m confirmed to the court, and while I’m Solicitor General I don’t 
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think that I can say how I would vote on a — on a cert response that 
the Solicitor General will be filing. 

Senator Specter. Well, Ms. Kagan, I don’t see why not, but the 
clock is running and I’m going to move on. 

The next identical question involves the lawsuit brought by the 
survivors or the victims of 9/11, and there the Court of Appeals for 
the Second Circuit said that the foreign immunity statute, which 
excluded tortious conduct, like flying a plane into a building, did 
not apply. Congress had spoken that a country like Saudi Arabia 
should be liable for this kind of tortious conduct. 

And the Second Circuit said no because the Kingdom of Saudi 
Arabia had not been placed on the terrorist list. Well, it had noth- 
ing to do with the statute. Then as Solicitor General, you said that 
the Second Circuit was wrong, but the Supreme Court ought not 
to hear the case because the conduct by the Saudis was outside the 
country, but the impact was inside the country. The question is, 
would you think that case ought to have been heard by the Su- 
preme Court? As a justice, would you vote to take that kind of a 
case? 

Ms. Kagan. Senator Specter, the government did argue, based on 
very extensive consultations, that the Supreme Court ought not to 
take that case, and that continues to be the government’s position. 
You know, I don’t think it would be right for me to undermine the 
position that we took in that way by suggesting that it was wrong. 

It was, in fact, a position of the U.S. Government, in line with 
the interests of the U.S. Government, that I authorized and that 
I thought was appropriate for a number of reasons, which — which 
I’m happy to talk about with you. But — but I — I can’t say — I mean. 
I’ve not said with respect to any of — I think that the decisions that 
I made as Solicitor General on behalf of the U.S. Government as 
my client are ones that I can’t undermine in this — in this hearing 
room. 

Senator Specter. Ms. Kagan, candidly, I don’t think that is any 
reason not to respond to my question, but I’m going to move on. 

We didn’t quite finish my question to you of the same nature 
about whether, if confirmed, you would vote to take the case involv- 
ing the Detroit Federal court decision on the Terrorist Surveillance 
Program, which the Sixth Circuit ducked on standing grounds with 
a powerful dissent. The Supreme Court denied cert. Would you 
have voted to take that case? You gave me three categories of 
cases. But I understand your three categories of cases, but again, 
that doesn’t answer the question: would you vote to take that kind 
of a case? 

Ms. Kagan. Well, Senator Specter, I do think that this is a case 
that, as I understand it, generally falls within the third category 
of case, a case which presents an extremely important Federal 
issue as to whether the executive has overstepped its appropriate 
authority and has essentially flouted legislation in the area. The 
sort of curlicue on this case does have to do with the standing ques- 
tion, with the question whether the court has jurisdiction and could 
reach the merits question, which is of such importance. Now 

Senator Specter. You said all of that yesterday. Would you take 
the case? 
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Ms. Kagan. Senator Specter, I’ve — I’ve not read the petitions, 
I’ve not read the briefs in the way that I would as a judge. I do 
think that the standing issue itself is of some real importance, and 
it’s of some real importance because it goes to the question, who 
does have standing to — to challenge surveillance policies when the 
very notion of those surveillance policies — when — when those sur- 
veillance policies are confidential and you don’t know whether 
you’re being surveilled. 

And if nobody does have the ability to come in and say, look, I 
have reasonable grounds to believe that I’m being surveilled, if in- 
stead one has to show that one absolutely has been surveilled, that 
really does — you know, that very much detracts from the ability to 
ever reach the merits question of whether the surveillance is ap- 
propriate. So I think for that reason, you know, the standing issue 
is of significant importance as well. 

Senator Specter. May I move along? You’ve had a lot of time to 
take a look at that. We met weeks ago. I sent you a letter. But ap- 
parently I’m not going to get an answer there either. 

Let me come back to a question which ought to fall squarely 
within the Kagan doctrine of answering the substantive question. 
None of these other reasons would apply. We have the rational 
basis test for deciding whether a record is adequate, Maryland v. 
Wirtz, which I talked to you about — Justice Harlan. You have a 
congruence in proportionality standard. Those don’t involve specific 
cases as to what you would decide, they involve standards. And cer- 
tainly that comes within your ambit of answering a substantive 
question: which would you apply, if confirmed? 

Ms. Kagan. Senator Specter, as I understand it, the congruence 
and proportionality test is currently the law of the court, and not 
withstanding that it’s been subjected to significant criticism and 
not withstanding that it’s produced some extremely erratic results. 
And I can’t, you know, sit at this table without briefing, without 
argument, without discussion with my colleagues and say, well, I 
just don’t approve of that test, I would reverse it. 

What I can say is that I understand the criticisms that have 
been leveled against that test. There seems to me real force in the 
notion that a test in this area dealing with Congress’ Section 5 
powers really needs to provide clear guideposts to Congress so that 
Congress knows what it can do and knows what it can’t do, and 
so the goalposts don’t keep changing and so Congress can do 
what — can pass legislation, confident in the knowledge that that 
legislation will be valid. And I think that that those concerns are 
a very significant weight, and — and the question for the future on 
the court will be whether those concerns can be met under the test 
that’s now in existence. 

Senator Specter. Ms. Kagan, if you have to discuss with your 
colleagues the kinds of questions that we’re raising, that I have 
just raised, you wouldn’t answer anything, and perhaps you 
haven’t answered anything. 

Ms. Kagan. Well, Senator Specter, I certainly do have to rebrief 
and 

Senator Specter. Perhaps you haven’t answered much of any- 
thing. 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00261 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



252 


Ms. Kagan. Senator Specter, I — I do have to read briefs and lis- 
ten to arguments and discuss 

Senator Specter. Why do you have to read briefs on a standard? 
This is not a specific case, this is 

Ms. Kagan. This is 

Senator Specter. This is a standard as to whether the rational 
basis is sufficient or whether you’re going to have congruence and 
proportionality. 

Ms. Kagan. Senator Specter, the congruence and proportionality 
test has been a standard that’s been adopted by the court that is 
precedent going forward, and you shouldn’t want a judge who will 
sit at this table and who will tell you that she will reverse a deci- 
sion without listening to arguments and without reading briefs and 
without talking to colleagues, notwithstanding that that person 
knows that that test has been subject to serious criticism. 

Senator Specter. Well, Solicitor General Kagan, I think the com- 
mentaries in the media are accurate. We started off with the stand- 
ards that you articulated at the University of Chicago Law School 
about substantive discussions, and they say we haven’t had them 
here and I’m inclined to agree with them. The question is where 
we go from here. You have followed the pattern which has been in- 
voked since Burke, and you quoted me in your Law Review article, 
that “some day the Senate would stand up on its hind legs.” 

It would be my hope that we could find some place between vot- 
ing no and having some sort of substantive answers. But I don’t 
know that it would be useful to pursue these questions any further. 
But I think we are searching for a way how Senators can succeed 
in getting substantive answers, as you advocated in the Chicago 
Law Review, short of voting no. 

The other issue which I discussed with you at some length — and 
I’m going to wrap up and yield back some time here in a minute 
or so — and that is what, if anything, can be done about nominees 
who drastically abandon positions taken at the confirmation hear- 
ings. There, I’m pleased with your response on television. Brandeis 
and the famous article he wrote in 1913 talks about publicity and 
that is why I think television would be so good to tell the public 
what is going on. 

I would like to put into the record the questioning that I made 
of Chief Justice Roberts, which took 28 of my 30 minutes, and his 
concurring opinion in Citizens United, which is an apology, a, real- 
ly, repudiation of everything he testified to, just diametrically op- 
posed. That concurring opinion goes into great detail as to why 
stare decisis ought not to be followed. I’d like to have that in the 
record, Mr. Chairman. 

Chairman Leahy. Without objection, it’s part of the record. 

[The information appears as a submission for the record.] 

Senator Specter. I again acknowledge, it’s a big difference be- 
tween appearing here at a nomination proceeding as opposed to de- 
ciding a case in controversy. And I don’t challenge Chief Justice 
Roberts’ good faith, but it does leave us perplexed as to — as to 
where we head. 

Mr. Chairman, I — thank you Solicitor General Kagan. Thank 
you, Mr. Chairman. I yield back the balance of my time. 

Chairman Leahy. I thank you. 
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We will — we will recess. It’s now 1:10. Let’s be back here about 
2:10. Thank you. We stand in recess. 

[Recess 1:10 p.m. to 2:09 p.m.] 

Chairman Leahy. I welcome everyone back. I couldn’t help but 
notice that General Pontier Kennedy is in the second row, the first 
woman to achieve the rank of three star general in the United 
States Army. And the whole thing will be put in the record. But 
I appreciate very much, General, what you wrote. And I’ll just read 
one paragraph of it. 

General Kennedy said, “I commanded both intelligence and re- 
cruiting units in my career in the military. Based on my experience 
in military recruiting, I am completely confident that Elena Kagan 
is a strong supporter of our men and women in uniform and appro- 
priately handled military recruiting policies at Harvard Law School 
by ensuring they had full access to the student body during her 
tenure. I am pleased to be here today to lend my support to her 
confirmation.” We will hear more later, but that will be part of the 
record. 

I believe. Senator Kyi, you’re 

Senator Kyl. Once again we play to a packed crowd here. 

Senator Leahy. Well, that’s because I think everybody has asked 
most of the questions. But somebody has a “few” more. 

Senator Kyl. Well, Mr. Chairman 

Senator Leahy. Notice the emphasis on “a few” 

Senator Kyl. I’ve actually got some different questions and be- 
cause of the limited time, I will ask you, please be as succinct as 
you can and I may interrupt you if I feel we have to move on. 

Let me first of all ask you about a letter that Senator Graham 
raised with you but did not ask the two questions I have. 

November 14th, 2005, this related to an amendment that he and 
I and Senator Cornyn had filed to limit the jurisdiction of the 
courts on habeas petitions by aliens held Guantanamo. 

Now, first I have to tell you, I considered your language injudi- 
cious when you compared our actions to, and I’m quoting now, “the 
fundamentally lawless actions of dictatorships” and I wonder why 
you felt — obviously you felt strongly about this, or you wouldn’t 
have used those words, but why did you feel it necessary to de- 
scribe what we were proposing in those terms? 

Ms. Kagan. Senator Kyl, I don’t think we did, or at the very 
least we did not mean to compare you to dictators. The only thing 
that the letter was meant to say was that we should hold ourselves 
to very high standards, at least as high, or higher, than the stand- 
ards that we would apply to dictatorships. And those were the 
standards that we were urging Congress to hold itself to in consid- 
ering this legislation. And Congress in fact did. I mean, within a 
matter of day Congress came together, 84 to 15, a remarkable act 
of bipartisanship and passed a very good piece of legislation which 
did provide our Article 3 review of 

Senator Kyl. Excuse me. 

Ms. Kagan — [continuing]. Determinations. 

Senator Kyl. There was more to it than that though. You sug- 
gested in the letter that the habeas rights of which you were 
speaking should apply beyond Guantanamo to foreign theaters of 
war. You wrote it. I’m quoting now, “We cannot imagine a more in- 
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appropriate moment to remove scrutiny” and the scrutiny means is 
equivalent here to habeas jurisdiction “of executive branch treat- 
ment of non-citizen detainees. We are all aware of serious and dis- 
turbing reports of secret overseas prisons, extraordinary renditions, 
and the abuse of prisoners in Guantanamo, Iraq, and Afghanistan.” 

Now, abuses existed in all three places. The obvious import of 
the argument was that the reach of habeas should extent to Guan- 
tanamo, Iraq, and Afghanistan.” 

Ms. Kagan. Senator, I think that the focus of the letter as the 
focus of everybody’s attention at that time was on the Guantanamo 
detainees. And as you know I, as Solicitor General, I’ve advocated 
strongly and I’ve made sure that my name appeared as counsel of 
record on the U.S. Government’s Bagram brief because I believed 
that the United States has very strong interests in this in the 

Senator Kyl. Here’s my question. That is the position you took 
as Solicitor General dealing with the rights of habeas Bagram. You 
expressed a personal opinion before that. This issue could well be 
presented to the Court and what I want to know is whether or not 
it will be the position you argued on behalf of a client, the United 
States, where what was personally in your heart and caused you 
to write with such passion to members of the Senate here? 

Ms. Kagan. Well, the letter, I do think, was focusing on Guanta- 
namo detainees and was focusing on two questions 

Senator Kyl. But it wasn’t limited and you specifically went out 
of your way to include also Iraq and Afghanistan in the same 
clause. 

Ms. Kagan. I think we can argue about the letter, the legislation 
and what every 

Senator Kyl. What is your personal view then, that it would not 
apply to Bagram just to use a very specific example? 

Ms. Kagan. The 

Senator Kyl. As you argued in the McCala case? 

Ms. Kagan. Senator Kyl, I’m Solicitor General. The view that I 
have advocated, and I have advocated it strongly, including by 
signing my name on a Court of Appeals brief, which the Solicitor 
General almost never does, is that habeas should not extend to 
Bagram. 

Now, I couldn’t comment, I would be recused from that case that 
I signed my name on. This decision might come to the Court — ex- 
cuse me, this question 

Senator Kyl. If I could just interrupt. You understand what I’m 
asking you. If a case similar to that came to the Court and you 
didn’t recuse yourself, I don’t know whether you take the position 
that you argued on behalf of a client or you take the position that 
was apparently on your heart when you wrote this letter to us. 

Ms. Kagan. Well, Senator Kyl, I don’t think that that letter ex- 
presses view on the question of habeas rights at Bagram. I think 
that that letter was focused on the Guantanamo issue. 

Senator Kyl. Well, then it was gratuitous that you included the 
phrase, “we are all aware of serious and disturbing reports of se- 
cret overseas prisons, extraordinary renditions, and the abuse of 
prisoners in Guantanamo, Iraq and Afghanistan.” 

Ms. Kagan. I think that that’s just a description of what we were 
aware of But the focus of the letter 
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Senator Kyl. You also said in the letter, and I’m quoting now, 
“unfortunately the Graham Amendment would prohibit” 

Senator Leahy. You’ll have extra time if need be, but let her an- 
swer the question. 

Senator Kyl. I’m happy to do that, but we don’t have a lot of 
time and I’m going to pretend like I’m a Supreme Court Justice for 
14 minutes and you’re still the Solicitor General and I will inter- 
rupt you if I think we need to move on. 

In the letter you said, “unfortunately the Graham Amendment 
would prohibit challenges to detention practices, treatment of pris- 
oners, adjudications of their guilt and their punishment.” 

It’s pretty clear you were saying that habeas should be available 
to challenge all aspects relating to detainees including their treat- 
ment or conditions of confinement. Neither the Bagram case nor 
the MC authorized habeas claims to challenge conditions of con- 
finement or treatment. Do you believe that the treatment of pris- 
oners should be a subject of habeas in these cases? 

Ms. Kagan. Senator Kyl, I don’t believe that that is a question 
that has come before the Courts. And given that 

Senator Kyl. It has not, you’re right. 

Ms. Kagan. — I would not want to suggest how I would decide 
that question ? 

Senator Kyl. But you have suggested how you would decide it by 
saying, “unfortunately the Graham Amendment would prohibit 
challenges to detention practices, treatment of prisoners” and so 
on. So you’ve expressed a personal opinion about that. And why 
shouldn’t I assume that you would bring that personal opinion to 
the bench? 

Ms. Kagan. Senator Kyl, what we expressed in that letter was 
opposition to the totality of the initial Graham Amendment, not the 
Graham/Kyl/Levin Amendment that eventually passed. There were 
a number of things about that amendment that we thought went 
too far. I think we were stating the full extent of the amendment’s 
effect. But I don’t think that that letter can fairly be read to ex- 
press a legal view as to each of the particular 

Senator Kyl. I absolutely disagree with you about that. I dealt 
with habeas to challenge the detention practices, treatment of pris- 
oner, adjudications of their guilt, and their punishment. That’s 
what the letter specifically said. I quoted it accurately here. 

Ms. Kagan. Senator Kyl 

Senator Kyl. Now we later changed the amendment to only re- 
late to the determination of guilt and punishment. We left out the 
treatment of prisoner aspects of it because as you know that brings 
in a whole host of huge problems for the Courts. And if we were 
to bring that in to our military justice system it could grind it to 
a halt. Go ahead. 

Ms. Kagan. Senator Kyl, my view of that letter or my view of 
just my current state of mind is that I have no preexisting views 
on the way I would approach, as a judge, the sort of questions that 
you are asking me about. 

Now, you know, I am perfectly happy to go back to that letter 
and to try to parse it as carefully as you are parsing it, and to see 
whether it expressed a point of view — expressed a view as to a par- 
ticular legal issue that might come before me. And if I think that 
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the letter does express a very particular point of view on a par- 
ticular issue that might come before me, as in all such cases, I will 
certainly consider that fact, talk to my colleagues about that fact 
in determining whether recusal is appropriate. 

Senator Kyl. I think that’s appropriate. And I may offer some- 
thing else to you. And I invite you to do this. I’ll probably have a 
couple of questions for the record anyway. Take a look at the 
record, and if you want to expand in any way on what you’ve com- 
mented on here, or make any other point to that, please do that 
in writing and that way you’ll have the full time to think about it 
and comment on it in whatever way you would like to. 

Let me switch subjects here. During the Solicitor General hear- 
ing — the hearing for your nomination as SOMETHING, you said in 
response to question by Senator Cornyn, quote, “There is no Fed- 
eral constitutional right to same-sex marriage.” Now, to me that 
means the Constitution cannot properly be read to include such a 
right. Is that what you meant to say? 

Ms. Kagan. Senator Kyl, that question was asked me in my role 
as Solicitor General. The question came to me from Senator Cornyn 
because Senator Cornyn acknowledged and stated what is true 
which is that I had opposed and stated opposition to the “don’t ask, 
don’t tell” policy and Senator Cornyn asked me, given that stated 
opposition, could you perform the role of Solicitor General and par- 
ticularly, I think, could you with appropriate vigor defend the con- 
stitutionality Doma? 

And my answer was meant to say, yes, I absolutely could defend 
vigorously the constitutionality of Doma, that I understood what 
the state of the law was and that I understood what my profes- 
sional responsibilities were. And if that case had come to the Su- 
preme Court this year, I certainly would have been at the po- 
dium — 

Senator Kyl. With all due respect, Doma’s constitutionality is a 
different question than your statement. And there were no quali- 
fications on it, you said, “there is no Federal constitutional right to 
same-sex marriage” period. Now, are you qualifying that now? Are 
you saying that you meant something different by those clear 
words that you expressed to Senator Cornyn? And I didn’t take it 
out of context. 

Ms. Kagan. I was absolutely saying that I understood the state 
of the law and that I accepted the state of the law 

Senator Kyl. So you’re only saying then that as of right now the 
Court hasn’t declared there to be a Federal constitutional right; is 
that all you’re saying? 

Ms. Kagan. I am saying that I very much understood, accepted 
the state of the law and that I was going to perform all my obliga- 
tions as Solicitor General consistent with that understanding and 
consistent with that acceptance. 

Senator Kyl. So you wouldn’t tell us today then whether you be- 
lieve that the Constitution could be properly read to include such 
a right? 

Ms. Kagan. I don’t think that that would be appropriate. As Sen- 
ator Grassley and I talked about, there is a case that’s pending, the 
case may or some other case might come before the Court, and so 
I couldn’t go any further than that. 
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Senator Kyl. So then when you said, “there is no Federal con- 
stitutional right to same-sex marriage” what you meant by that 
was the Court has not held that there is a Federal constitutional 
right to same-sex marriage? 

Ms. Kagan. The question was, could I perform my responsibil- 
ities as Solicitor General? Did I understand the law, did I accept 
the state of the law? And the answer was yes as to both. 

Senator Kyl. The two Arizona — or the Arizona case I was talking 
to you about before our last questioning concluded, the Chamber of 
Commerce v. Candaleria case, I wanted to ask some more ques- 
tions. But let me just ask you one case — or one question about that 
case. And then also another case called Lopez Rodriguez v. Holder, 
you might remember this was a 9th Circuit case that applied the 
exclusionary rule to civil immigration proceedings. And you de- 
clined on behalf of the government to ask the Court to take that 
case. 

What I wondered is — and I found that rather remarkable since 
there was a split in the circuit. The Supreme Court had already 
spoken on it, there was a significant constitutional issue involved, 
obviously a question of significant political importance and yet you 
chose not to suggest that the Court should take that case, but rath- 
er to suggest the Court take the Arizona case which didn’t involve 
any of those considerations. 

Nonetheless, my question is this, were either of those cases that 
were your decision to take them influenced by any political consid- 
erations? And I say that broadly, meaning, for example, any con- 
tact from the White House or officials at the Executive Office of the 
President or contacts of that sort in either of those two cases? 

Ms. Kagan. Senator Kyl, I’m persuaded that we made the correct 
decision on the law in both of those cases. I don’t think that I can 
talk about internal deliberations of the Solicitor General’s office 
whether with respect to the White House or otherwise. 

Senator Kyl. So you cannot tell the Committee whether or not 
there was any contact irrespective of the content of the contact? 

Ms. Kagan. Senator Kyl, I don’t think it would be right for me 
to talk about, you know, particular contacts and particular cases. 
That that counts as sort of internal deliberations. I do think that 
we made the right decision on the law for the United States’ inter- 
ests in both of those cases. 

Senator Kyl. I think that there wouldn’t be anything wrong with 
the Committee understanding whether or not your decision was 
based on considerations other than purely legal, especially if it 
came in the form of requests by the White House or people within 
the White House because of the rather political nature of these two 
cases. I mean, it wouldn’t be surprising, in a way, that there would 
be a lot of political interest in this. It would be surprising if the 
Solicitor General’s office became involved in cases or took positions 
in cases based upon the political advice or efforts. You don’t think 
that that wouldn’t be an appropriate inquiry for us? 

Ms. Kagan. Senator Kyl, the Solicitor General’s office does, from 
time to time, and I think that this is true in every administration, 
have some communications with members of the White House with 
respect to particular cases. That is not a surprising thing and I 
think it’s true in every administration. But I don’t think it would 
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be right to talk about internal deliberations in any particular case 
and I do think that as to both of those cases that you mentioned 
the Solicitor General’s office made the correct decision on the law, 
on the legal principles that were involved for the United States as 
a client. 

Senator Kyl. I’m sure you can defend your position. You do that 
admirably. But, it seems to me that simply noting whether or not 
there were such contacts would not be an inappropriate thing for 
you to provide to the Committee. 

Let me ask you one more time about foreign law because there 
have been several different iterations of this. Senator Grassley 
asked you and I have an exaction quotation of what you said in re- 
sponse to that, you said, “while you were in favor of good ideas 
coming from wherever you can get them, the judges shouldn’t be 
bound by foreign legal precedent.” Now, that’s a — and you closed by 
saying, “fundamentally we have an American Constitution and our 
Constitution is our own.” 

I’ve seen that formulation before and I’m troubled by it. Because 
it suggests that you could turn to foreign law to get good ideas, but 
that, of course, you wouldn’t be bound by foreign legal precedent. 
I doubt that anybody who uses foreign law would suggest that they 
are bound by foreign legal precedent, but it hasn’t stopped them 
from using foreign precedents legal and otherwise. 

And so I’m back to the question of whether you believe that deci- 
sions of foreign courts or laws enacted by foreign legislators — legis- 
latures should have any bearing on U.S. court interpretation of the 
U.S. Constitution? 

Ms. Kagan. Senator Kyl, I do believe that this is an American 
Constitution. That one interprets it by looking at the structure, our 
own history, and our own precedents. And that foreign law does not 
have precedential weight. 

Now, in the same way that a judge can read a Law Review arti- 
cle and say, well, that’s an interesting perspective or I learned 
something from it, I think that so too a judge may read a foreign 
judicial decision and say, well, that’s an interesting perspective, I 
learned something from it. Suppose, you know, we have a Fourth 
Amendment exclusionary rule — suppose that 

Senator Kyl. Excuse me. Of what relevance is that to the U.S. 
Constitution? We have many things other countries don’t because 
we have a unique Constitution. 

Ms. Kagan. I’m just trying to suggest that it’s of the same kind 
of relevance that it would be if you read a Law Review article 
about a similar subject. 

Senator Kyl. OK. What you are telling me is then that you 
would look to foreign law, you might relate it to the issues in the 
case, would you cite it in an opinion as an interesting idea, not le- 
gally binding, of course, but supportive of your position? 

Ms. Kagan. I said yesterday when I talked about the subject, I 
said that — I used as an example a brief that the Solicitor General’s 
office had filed on the Foreign Sovereign Immunities Act. When we 
filed that brief we talked about what some other countries had 
done on the Foreign Sovereign 

Senator Kyl. Because you thought it might appeal to some of the 
members of the Court? 
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Ms. Kagan. Because 

Senator Kyl. Right or not? 

Ms. Kagan. — the question of how one should look to the Foreign 
Sovereign Immunities Act and whether officials should he held lia- 
ble is a question that a number of nations have tried to deal with. 
And in the same way that one might point to Law Review articles 
on the subject. I don’t think that foreign opinions should be out of 
bounds in that way. But I do think that they do not have any kind 
of precedential weight. That they are not any kind of ground — inde- 
pendent ground for making a decision 

Senator Kyl. I just wondered why you take the space then to in- 
clude them in an opinion. 

Let me ask you one final question. And, by the way, this is 
thanks — you might have caught George Will’s column June 28th in 
the Washington Post suggesting some questions for Elena Kagan. 
I don’t know if you saw that or not. This is one that I didn’t tell 
you that I would ask you and I apologize. But I’m just going to 
quote from one question. 

He said, “Some persons argue that our Nation has a living Con- 
stitution. The Court has spoken of the evolving standards of de- 
cency that mark the progress of a maturing society. But Justice 
Anton Scalia speaking against changeability and stressing that the 
whole anti-evolutionary purpose of the Constitution says its whole 
purpose is to prevent change to embed certain rights in such a 
manner that future generations cannot readily take them away. 
The society that adopts a bill of rights is skeptical that evolving 
standards of decency always mark progress and that societies al- 
ways mature as opposed to rot.” Is he wrong; George Will and I 
ask? 

Ms. Kagan. I think we have a Constitution and it’s the same 
Constitution that we’ve always had putting aside the Article 5 
Amendment process. And that it is meant to endure for the ages. 
The Constitution does not change, but it is — it is asked to apply 
and Courts must apply it to changing circumstances and to chang- 
ing conditions. And in the course of that application there is devel- 
opment in constitutional law. The Constitution itself is fixed and 
the Constitution itself is binding. 

Senator Kyl. Thank you. 

Mr. Chairman, since I think you’ve indicated that you would like 
to conclude the Solicitor General’s testimony at the end of this 
round. I’ll pose a couple of other questions including one relating 
to the reach of the commerce clause in questions for the record. 

Senator Sessions. Mr. Chairman, are you suggesting Senator 
Kyl that — I was a few moments late, was there an agreement 
that 

Senator Kyl. No, no agreement. 

Senator Sessions. — not have a third round and just finish with 
this round? 

Senator Leahy. How much longer would you need to ask your 
questions? 

Senator Kyl. Well, I just really had the one other question, but 
I don’t want to take my colleague’s time. 

Senator Sessions. OK. I just didn’t know 
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Senator Kyl. I’d be happy to take the time when they’re done, 
Mr. Chairman. 

Senator Leahy. Well, if you want, rather than have to have you 
come back. I did mention earlier before you came in on a specific 
time, but because things have changed so much because of the situ- 
ation with basically 3 days of funerals. So if you have a further 
question ask it. 

[Simultaneous conversation.] 

Senator Kyl. Let me just throw it out — and I know that at least 
Senator Coburn and Senator Cornyn have had the same question. 
In response to some of the other questions it appears to me that 
what you were saying about the commerce clause is that essen- 
tially if there is sufficient commerce — effect on interstate com- 
merce, that it’s not the Court’s job to look behind a Congressional 
act. That’s the test. If that test is satisfied and it’s a reliance on 
the commerce clause, then that’s it. 

And it seems to me that that’s overly broad because the whole 
point of the Court’s rule is to interpret what is permitted under the 
Constitution and that, of course, the Court could say precisely what 
I just articulated as the test. As long as you can show some degree 
of interstate commerce then you have a right to legislate in that 
area. 

My question is, though, whether that really would be an abdica- 
tion by the Court of its responsibility to interpret that article of 
the — that part of the Constitution and whether you see any limit 
on the application of the interstate commerce clause other than a 
degree of sufficient commerce. 

Ms. Kagan. Well, the Court has interpreted the commerce clause 
broadly, not in an unlimited way, but broadly. I agree with you. 
Senator Kyl, that the Court has an important role to play in this 
as in any area in order to ensure the government does not overstep 
its proper authority. 

We live in a government of limited and enumerated powers. The 
government cannot exercise authority beyond — excuse me, the Fed- 
eral Government, Congress, cannot exercise its powers beyond the 
authority that the Constitution provides. The commerce clause has 
been understood to give Congress wide authority in this area. The 
general view has been that regulations affecting interstate com- 
merce primarily are the prerogative of Congress and not of the 
Courts. The Courts ought to defer. 

Defer does not mean abdicate and there remains an important 
role to play. The limits that have been set and that exist currently 
are the limits that appear in the Morrison and the Lopez case 
which separates out non-economic activity from economic activity 
and talks as well about areas which are traditionally the preroga- 
tive of the states. Those are the limitations that the Court’s current 
doctrine imposes. I treat those limits as precedent going forward 
and for sure would not think that it’s appropriate to abdicate in 
this are but do think that deference is generally correct with re- 
spect to economic legislation. 

Senator Kyl. I appreciate your answer. Thank you. 

Senator Leahy. Incidentally, I have a quote here, there are other 
legal issues that come up in which I think it’s legitimate to look 
to foreign law. For example, if a question comes up concerning the 
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interpretation of a treaty that has heen entered into by many coun- 
tries, I don’t see anything wrong with seeing the way the treaty 
has been interpreted in other countries and other — look at their 
foreign law. I wouldn’t say that’s controlling, but it’s something 
that’s useful to look to. That’s what Justice Salito said in his con- 
firmation hearing. I don’t recall anybody disagreeing with him. Do 
you disagree with that? 

Ms. Kagan. No, that sounds right. 

Senator Leahy. Thank you. 

Senator Graham. 

Senator Graham. Thank you, Mr. Chairman. 

I don’t think I’ll need a third round, but I would ask maybe a 
little bit of indulgence to go over — if we can’t get through it all very 
quickly. Are you familiar with Plessy v. Ferguson? 

Ms. Kagan. Yes, sir. 

Senator Graham. I think most people are. It’s an 1896 case and 
it interpreted the equal protection clause how? What did it say? 

Ms. Kagan. It said that separate but equal facilities were con- 
sistent with the equal protection clause. 

Senator Graham. OK. Now, that’s in 1896. And do you know — 
are you familiar with Justice Henry Billings Brown? 

Ms. Kagan. I feel as though I should be, but I’m going to say no. 

Senator Graham. Well, you don’t want him to be your hero, trust 
me. Here’s what he said in 1896. “We consider the underlying fal- 
lacy of the plaintiffs argument too consistent in the assumption 
that the enforced separation of the two races stamps the colored 
race with a badge of inferiority. If this be so, it is not by reason 
of anything found in the Act, but solely because the colored race 
chooses to put that construction on it.” 

Now, that was the majority holding, one of the holdings, and it 
didn’t change until 1954. So, to conservatives and liberals alike 
who believe that precedent can never change a case, this is a good 
example where I think we’re all glad the case change. Because this 
is what happened in 1954-55. 

Justice Warren: “To separate them from others of similar age 
and qualifications solely because of their race generates a feeling 
of inferiority as to their status in the community that may affect 
their hearts and minds in a way unlikely ever to be undone. What- 
ever may have been the extent of psychological knowledge at the 
time of Plessy v. Ferguson, this finding is amply supported by mod- 
ern authority.” 

So, if you could, this could be a little bit of a teaching moment, 
nothing changed in the Constitution word- wise, did it? 

Ms. Kagan. It did not. 

Senator Graham. So it’s the same words, looked at 50-something 
years apart with a different conclusion. How could the Court do 
that and be consistent with strict constructionism? 

Ms. Kagan. Well, Senator Graham, I guess a couple of things. 
The words of the Constitution did not change. But two things did 
change. The precedents changed and understandings and cir- 
cumstances in the world changed. So the precedents clearly did 
change. Brown was not a thunderbolt from the blue. 

Senator Graham. It was the last in a line of decisions; right? 
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Ms. Kagan. It was the last in a long line of decisions. And one 
of Justice Thurgood Marshall’s — his greatest accomplishment was 
to lead up to Brown, step by step, by step, case by case, by case. 
As an advocated, of course, you can have a strategy like that, and 
he did. And by the time the Court got to Brown, upholding Plessy 
actually would have been inconsistent with a series of other hold- 
ings that it had reached over the years. And I do think that that 
sometimes happens in constitutional interpretation. It also hap- 
pens — I mean, we’ve talked a lot about the doctrine of precedent 
and about one reason to reverse a decision is when its doctrinal 
support has been completely eroded. And I think that that is what 
happened in Brown. By the time the Court reached Brown ? 

Senator Graham. And I think most Americans if not universal 
as close to universal as we’ll ever get as a nation are glad it hap- 
pened in this case. 

Now, there’s another Court decision called Roe v. Wade that’s 
being changed over time, being interpreted differently over time. 
The Court basically held that before viability the right to have an 
abortion was — of a state imposed limitations on abortion was al- 
most non-existent. After viability it was sort of the balancing test. 
Is that a general statement of Roe v. Wade over time? 

There’s a difference between viability and post-viability in the 
eyes of the Court. 

Ms. Kagan. As I understand the law after Casey, it’s that after 
viability the state can regulate as it pleases except for situations 
where the woman’s life or health interests are at issue. Before via- 
bility the question is whether there is an undue burden 

Senator Graham. Right. 

Ms. Kagan. — on the woman’s ability to have an abortion. 

Senator Graham. Right. Is it fair for the Court to consider sci- 
entific changes when a fetus becomes viable as medical science 
evolves? 

Ms. Kagan. Senator Graham, I do think that in every area that 
it is fair to consider scientific changes. I’ve talked in the past about 
how different forms of technology influence the evolution of the 
Court’s Fourth Amendment jurisprudence. 

Senator Graham. I’m glad to hear you say that because just a 
sit would have been wrong to not consider the changes of how soci- 
ety had evolved versus segregation of young children based on race. 
I hope the Court would consider the modern concept of the viability 
in the 21st century and whatever protection you could give the un- 
born would be much appreciated on my part by considering science, 
not your personal feelings, because I think it’s appropriate for the 
Court to do so. 

Now, let’s talk about Harvard. It’s a great institution, someplace 
I couldn’t have got in, so that makes it, you know, special because 
if you’d let me in it wouldn’t be special. 

Ms. Kagan. I would have taken you. 

[Laughter.] 

Senator Graham. Not with my SAT scores, I couldn’t even play 
football at Harvard. 

[Laughter.] 

Senator Graham. Now, this “don’t ask, don’t tell” policy you 
thought to be unwise and unjust. Is that — you said, that, I believe? 
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Ms. Kagan. I did, Senator Graham. 

Senator Graham. And you know what, I think a lot of Americans 
agree with you; some do and some don’t. So the fact that you have 
political opinions different than mine is absolutely OK and I hope 
the Committee will in the future let that concept work both ways. 

I think the problem that Senator Sessions has — it’s one thing to 
have strong feelings, the policy was not set by the military it was 
a Congressional enactment which you thought to be unwise and 
unjust. Now, I don’t doubt your affinity and admiration for the 
military. You can disagree with the don’t ask, don’t tell policy and 
still respect the military. I believe that about you and about a lot 
of other people. The problem I have is it was the law of the land. 
Did other schools at Harvard prevent military recruiters from com- 
ing to interview their students, or was it just the law school? 

Ms. Kagan. Senator Graham, I honestly don’t know the answer 
to that. I don’t know what other schools, you know, have employers 
come and how they do it and I don’t know whether any other 
schools have particular policies respecting this. 

Senator Graham. You don’t know if it was — obviously it wasn’t 
a campus-wide ban because the recruiters did meet with law stu- 
dents somewhere else on campus; is that correct? 

Ms. Kagan. Senator Graham, the recruiters could have met on 
campus as well. 

Senator Graham. That’s what I’m saying, it wasn’t a ban, it was 
just — they couldn’t come to the law school? 

Ms. Kagan. And could have met on the law school campus. The 
only restriction that we put on was that the Office of Career Serv- 
ices couldn’t provide assistance. 

Senator Graham. Which is the place where most students met 
employers? 

Ms. Kagan. No, it’s just an office, really. I mean, most — 95 per- 
cent of interviews from employers at Harvard Law School 

Senator Graham. Well, here’s the point, it’s clearly not just an 
office. It was a political statement that you were making, I think. 
Maybe I’m wrong, but it seems to me you were making a political 
statement. You’re not taking the law in your own hands, but you 
were trying to make a political statement on behalf of the law 
school that this office is not going to be used by the military be- 
cause we don’t like this policy; is that a fair statement or not? 

Ms. Kagan. Senator Graham, I think what I was trying to do 
was on the one hand to ensure military recruiting, on the other 
hand to enforce and to defend the school’s very long standing anti- 
discrimination policy. So it wasn’t me making a political statement; 
it was me as Dean of the Law School, and that’s what I was, I had 
an institutional responsibility as Dean of the Law School trying to 
defend an anti-discrimination policy that had existed for, I don’t 
know, 25 years, and 

Senator Graham. Well, did it apply to the Catholic Church if 
they wanted to come and recruit lawyers from the law school be- 
cause they don’t have women priests? 

Ms. Kagan. Well, the way we enforce this policy is if an em- 
ployer comes, we give the employer a form. And the form basically 
says, you know, I comply with the following policy. And it says, “I 
will not discriminate on the basis of’ and then it says something 
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like, race and creed, and gender, and sexual orientation, and actu- 
ally veteran status as well. And if the employer signs the form the 
employer can get the services of the Office of Career Services. And 
if not, not. 

Senator Schumer. So it wasn’t a political statement on your be- 
half at all? You weren’t trying to tell the world what Harvard Law 
School thought about this policy? 

Ms. Kagan. It was not. Senator Graham. I was just trying to de- 
fend a very long standing and 

Senator Graham. It would have been OK with me if it was, I just 
disagree with you, but I’ll take you at your word. 

Now, you were an advocate for — ^you were a lawyer who played 
an advocate role in the Clinton Administration regarding formula- 
tion of policy; is that correct? 

Ms. Kagan. I was two things in the Clinton Administration. I 
was a lawyer for about half the time and I was a policy person for 
about half the time. 

Senator Graham. OK. Well, when it came to the partial-birth 
abortion debate, there’s a memo that we have here that talks about 
if certain phrases were used by the — what was the group, ACOG, 
what was the acronym? 

Ms. Kagan. The American College of Obstetricians and Gyne- 
cologists. 

Senator Graham. As I understand it, they were going to issue a 
statement that you thought would be a disaster and you wanted to 
get the full statement into place. Was that because you were wor- 
ried that if you didn’t get what you wanted in place the Court 
might seize upon that statement and make a different ruling based 
on science? 

Ms. Kagan. No, sir. It was not. I mean, my — this was 

Senator Graham. Well, Ms. Kagan, I’m shocked that you say 
that because if I believe the way you do, that’s exactly what I 
would want. If I really did believe that partial-birth abortion as 
being proposed was too restrictive, and I think you honestly believe 
that, that you wanted to have the broadest definition possible when 
it came to partial-birth abortion to allow more cases rather than 
less, that I would have been motivated to get the language most 
favorable to me. And are you saying you weren’t motivated to do 
that? 

Ms. Kagan. Senator, I was working for a President who had 
clear views on this subject. 

Senator Graham. But you were trying to take him to an area 
where he even felt a bit uncomfortable. You were advocating, from 
what I can tell, a broader view of how partial-birth abortion would 
be interpreted. That when you met with the professional commu- 
nity, the doctors, they informed you early on in a private meeting, 
according to the record we have, that there would be very few cases 
where an abortion would be allowed under the way this thing was 
written. And somebody with your background and your view of this 
issue, to me that seemed disturbing and you were trying to change 
that and broaden it; is that not true? 

Ms. Kagan. With respect. Senator, it’s not true. I had no agenda 
with respect to this issue. 

I was trying to 
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Senator Graham. Wait a minute. Wait a minute. I certainly have 
an agenda when it comes to an abortion. I respect the Courts, but 
I’m trying to push the rights of the unborn in a respectful way. You 
can be pro-choice and be just as patriotic as I am. You can be just 
as religious as anybody I know, but that’s the point here. It is OK 
as an advocate to have an agenda. I think Alito and Roberts had 
an agenda. They were working for a conservative president who 
was pushing conservative policies. 

So it just is a bit disturbing that you quite frankly say you don’t 
have an agenda when you should have had. If I’m going to hire you 
to be my lawyer, I want you to have my agenda. I want it to be 
my agenda. 

Ms. Kagan. I was trying to implement the agenda of the United 
States President whom I worked for. So I was 

Senator Graham. Did you have a personal belief that partial- 
birth abortion was — as being proposed was too restrictive on a 
woman’s right to choose? 

Ms. Kagan. I was, at all times, trying to ensure that President 
Clinton’s views and objectives with respect to this issue were car- 
ried forward. And President Clinton had strong views with respect 
to this issue. 

Senator Graham. But here’s the issue between being a lawyer 
and a policy person in a political shop. I would — I just want to try 
the best as I can. It’s OK if you did. I expect that presidents are 
going to hire talented, intellectually gifted people who think like 
they do that will push the envelope when it comes to that law. And 
the record is replete here on this issue and others, you were push- 
ing the envelope in terms of the left side of the aisle. I think the 
record was replete with Alito and Roberts that they were pushing 
the envelope on the other side. And that may make you feel uncom- 
fortable. I hope it doesn’t. I just believe it to be true and you don’t 
agree with me there. 

Ms. Kagan. Senator Graham, the two of us have agreed on many 
things over the course of this hearing and 

Senator Graham. But we don’t agree on this? 

Ms. Kagan — [continuing]. But we don’t agree on this. 

Senator Graham. That’s fair. 

Ms. Kagan. But what I tried to do was to implement the objec- 
tives of the president on this issue. At the same time to provide the 
president with the best legal advice, straight objective as I could. 

Senator Graham. Fair enough. 

Ms. Kagan. And when I became a policy person to enforce and 
to ensure that his policy views were carried out. 

Senator Graham. I just quite frankly am surprised to hear that 
because if I believe the way you did and I had the opportunity to 
serve at that level, I would do everything I could to push the law 
in my direction in a way that was ethical. And I didn’t see any- 
thing you did that was unethical. I did see an effort on your part 
to push the law in a direction consistent, I think, with the Clinton 
Administration and your political beliefs which is absolutely fine. 

An activist judge is something none of us like, apparently. No- 
body on that side likes it and nobody on our side likes it. Help me 
find one. 

Ms. Kagan. I’m sorry? 
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Senator Graham. Help me find one. Can you think of anybody 
in the history of the United States that was an activist judge? Be- 
cause we don’t like these people. It seems to me an activist judge 
is somebody who rules the way we don’t like. And it’s getting to 
be no more sophisticated than that and I would like it to be more 
sophisticated than that. So, what is your definition of an “activist 
judge” ? 

Ms. Kagan. Well, Senator Graham, I think my definition is 
somebody who doesn’t take three principles to heart. The first prin- 
ciple is deference to the political branches in making the policy de- 
cisions of this Nation, because that’s who ought to be making the 
policy decisions of this Nation. 

The second principle is respect for precedent. Precedent as a doc- 
trine of constraint and humility. And also stability in the law. 

And the third principle is deciding cases narrowly. Deciding them 
one at a time, deciding them on narrow grounds if one can, avoid- 
ing constitutional questions if one can. 

Senator Graham. Well, our guys say that Justice Marshall was 
an activist judge; do you agree with that? 

Ms. Kagan. Senator Graham, I’m not going to characterize any 
Justice as an activist judge, as a restrained judge. I think the best 
I can do is to set forth the principles that I think are appropriate 
and to say that if I’m so lucky — if I’m lucky enough to serve. Jus- 
tice Kagan would abide by those principles. 

Senator Graham. And I totally understand the dilemma you’re 
in. But we keep using that term and Justice Marshall will go down 
in history as one of the icons of the law and one of the greatest 
justices in the history of the country even though I disagree with 
a lot of his rulings. That’s the way it should be. If our people say 
that’s activism, so be it. I hope Justice Roberts, which I think is 
one of the most gifted — intellectually gifted people I’ve ever met — 
is being called by my colleagues on the other side, for 2 days now, 
an activist Court. And we’ve got somebody is wanting to be on the 
Court. Can you name one person in the United States that you 
think would be an activist judge, living or dead? 

Ms. Kagan. You know, I have a feeling that if I do that I’m going 
to end up doing many things that I regret. 

[Laughter.] 

Senator Graham. Well, here’s what I regret, I regret all of us 
throwing these terms around without any — any definition to it 
other than we just — ^you know, we believe the way they judge is 
just not the right way. 

Now, Judge Barak, if this guy is not an activist judge, I don’t 
know who would be. Now, he’s an Israeli judge, so maybe we 
shouldn’t talk about Israeli activism because that’s foreign activ- 
ism, but I’m going to go ahead and do it anyway. If Senator Kyi 
doesn’t mind. 

Here’s what Judge Barak said, “the judge may give a statute a 
new meaning, a dynamic meaning that seeks to bridge the gap be- 
tween law and life’s changing reality without changing the statute 
itself The statute remains as it was, but its meaning changes be- 
cause the Court has given it a new meaning that suits a new so- 
cial” — “that suits new social needs.” What the hell does that mean? 
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Ms. Kagan. I think it means that the Court can change a statute 
and I think that that’s wrong. 

Senator Graham. I think the fact that you don’t like what he 
said makes me feel better about you because this is so nebulous 
and so empowering to a judge it would make an elected official like 
me feel very worried that the judge doesn’t understand the dif- 
ference between going out and getting elected to office and review- 
ing policy made by elected officials. 

Ms. Kagan. And now we’re back to agreeing, Senator Graham. 

Senator Graham. And we’re going to end it there. I wish you 
well. You have handled yourself well. We have some differences. I 
think the hearings have been on the margins better, but not a lot 
better than they’ve been in the past. 

I wasn’t trying to trick you. I think as an advocate in the Clinton 
Administration and other places you have tried to push the law in 
an ethical way in a particular way consistent with your philosophy 
and your political leanings, and I just want my colleagues to know 
that is OK with me. The thing that would not be OK with me is 
if I thought you were unethical and you did it in a way outside the 
process that we call “the rule of law.” So I wish you well, and I 
know your family is proud of you and I think you’ve acquitted your- 
self very well over the last several days. 

Ms. Kagan. Thank you. Senator. 

Senator Cardin. Thank you. Senator Graham. I don’t think we 
need to do this, but let me just go over your 2009 confirmation 
hearings when you were asked about the partial-birth abortion de- 
cision. You repeatedly stated that you would respect Gonzalez v. 
Carhart in which the Court rejected a facial challenge to the Fed- 
eral Partial-Birth Abortion Ban Act based on stare decisis. That’s 
what you said in the last hearing. I assume that’s your position 
today? 

Ms. Kagan. Absolutely, Senator Cardin, that Gonzalez is settled 
law entitled to all the precedent of settled law going forward. 

Senator Cardin. And I just really want to make a personal com- 
ment as I did on my opening statement. Many of us believe Roe 
V. Wade is a matter of privacy and a woman’s right of choice and 
it’s not really taking sides on abortion. Not whether you favor or 
oppose abortion, whether you favor a woman’s right of choice and 
right of privacy and what is the appropriate role for the govern- 
ment to play in those types of decisions. 

With Senator Graham still here, I want to just go back to one 
of the points that Senator Graham raised on enemy combatants 
and their rights to certain proceedings. And I think I’m quoting 
Senator Graham correctly when he said, “if we took the war on ter- 
ror and made it a crime, we have a problem for our country.” And 
I think that sort of misses the point. And, Solicitor General, I think 
the point that the administration was seeking is that there are cer- 
tain rights in our criminal justice system that defendants are enti- 
tled to, they’re different under military commissions for enemy 
combatants, but that we have the right, not the enemy combatant, 
to determine which venue we can bring about the best justice. If 
we think that an action by an enemy combatant was criminal, we 
want to use an Article 3 proceeding, and if we think we can get 
a better result, why would we want to take away that right? Why 
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would we want to limit our ability to hold a terrorist accountable 
for their actions, whether it is as an enemy combatant in a military 
commission or whether it’s in an Article 3 court under our criminal 
code? 

Was that the position that the administration was taking when 
you were Solicitor General, or you are still taking as Solicitor Gen- 
eral? 

Ms. Kagan. Senator Cardin, I’m going to say the same thing to 
you that I hope I said to Senator Graham, which is, this is not a 
set of policy decisions that the Solicitor General’s Office or that I 
personally had anything to do with. And I feel uncomfortable dis- 
cussing that. I think that these are questions that are better ad- 
dressed to the people who are making policy within the Justice De- 
partment on this issue. 

Senator Cardin. And I respect that. I just really wanted to clar- 
ify the choice. It’s not a choice between giving enemy combatants 
certain additional rights. It’s a question of where we believe we can 
hold a terrorist more accountable. 

Senator Graham. If I could. Senator. 

Senator Cardin. Certainly. 

Senator Graham. I guess that was a question for her, but I’ll an- 
swer it and see if you disagree with my answer. 

I really have no problem using Article 3 Courts in the war on ter- 
ror. In many cases they can be a better venue. I think military 
commissions can be a good venue to prosecute war crimes, but the 
higher — the third bucket, as we all talk about, are those enemy 
combatants that the Court has deemed to be an enemy combatant. 
But the evidence for whatever reason is not subject to criminal 
scrutiny whether it be a military commission trial or Article 3 trial, 
or the evidence may be such that you, under the rules of discovery 
of both proceedings, you couldn’t divulge it without hurting na- 
tional security, it’s in those cases, the 48 that the Obama Adminis- 
tration has identified, that the Congress needs to weigh in with the 
executive branch to understand that the law of war detention is the 
only valid theory that you can hold someone in that third category. 

And when it comes to, quite frankly, the treatment of prisoners, 
it becomes about us, not them. I love the Geneva Convention as a 
military lawyer. It is not an individual right and I want my coun- 
try to abide by it to the fullest extent possible and win this war 
within our values. 

The one thing I would say in conclusion is that when it comes 
to having your day in court as to whether or not you’re an enemy 
combatant, I believe an independent judiciary should look over the 
military’s shoulder and you have to prove to an independent judge 
that the military is right that you are in fact an enemy combatant. 
But I do not believe our laws should allow enemy prisoners to bring 
lawsuits against our own soldiers, medical malpractice cases 
against doctors, or sue prison guards because they don’t like the 
quality of the food. That to me is not consistent with war and that’s 
what I oppose. 

Senator Cardin. I thank you for that. We’ve had this discussion 
in our Committee and I think. Solicitor General Kagan, you are 
correct, these are issues that we’re going to have to grapple with 
as the legislative branch of government, hopefully working closely 
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with the executive branch. The bottom line is that for those who 
commit acts of terror against the United States we need to have 
an effective way to bring them to justice, whether it’s within the 
military commission system or whether it’s within our Article 3 
courts. And we should be able to choose the best venue for holding 
those terrorists accountable. 

I know you had an exchange with Senator Feinstein on the inter- 
play between the establishment and free exercise clause. And I 
want to talk a little bit more about that because I related to your 
opening statement when you talked about your grandparents com- 
ing to this country, for one reason, because of the religious freedom 
of this Nation which was so dominantly lacking in Europe. The 
same reason brought my grandparents to this country. So the free- 
dom of religion is a critical part of this country’s tradition. 

When we discussed the free exercise and establishment clause 
with Senator Feinstein — when you did, you said that there is some 
play in the joints for the government to act to make reasonable ac- 
commodations for religion consistent with both the free exercise 
and establishment clause. And then you mentioned the Lemon 
three-part test from 1971 which you correctly noted has not been 
overturned, but has not always been used by the Court either. I 
want to focus on the test used by Justice Kennedy in the Court 
opinion of Lee v. Weisman, in which he struck down as unconstitu- 
tional school-sponsored prayer at a public school graduation cere- 
mony. 

My question to you is what special protection should students 
have under the establishment clause? 

Ms. Kagan. Well, what Senator Kennedy focused on, I think I 
said to Senator Feinstein that some members of the Court have 
used on certain occasions a coercion test. The question as to wheth- 
er a particular governmental action coerces a person in his or her 
religious beliefs. And the LevyAVassmann case is one that does use 
that coercion test in a way that provokes strong disagreement as 
well. The question about whether that graduation prayer did coerce 
students in a constitutionally meaningful manner. Senator Ken- 
nedy, a majority of the Court held that it did. 

As the Court’s precedent has come down, it seems a highly fact- 
specific inquiry. Certainly the coercion test is used most often when 
it comes to children. And the Court — you know, the Court’s cases 
essentially see a difference between coercion of adults thinking that 
adults can kind of stand up for themselves and coercion of children 
where there’s a greater fear of the government’s impact — coercive 
impact. And I think that LevyAVassmann reflects that. 

But it is a contentious area in the law. With some people I think 
that that case is a good example of the way in which people can 
look at the same kind of action and some see coercion and some 
not. 

Senator Cardin. Thank you very much for that reply. It’s very 
helpful. With that I’m going to recognize Senator Cornyn for his in- 
quiry. 

Senator Cornyn. Thank you, Mr. Chairman. 

General Kagan, let me start off with just a little housekeeping 
before we get into the main body of what I want to talk to you 
about. My experience, and I would be interested if your experience 
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is the same, is that sometimes people who are not members of the 
legal profession, when they hear lawyers talk, or maybe even 
judges when they disagree in the context of written opinions, ma- 
jority and dissenting opinions, the like, sometimes they read into 
that talk a sort of personal animosity or something more than just 
a disagreement over what the law is or is not. Have you had a 
similar experience or observation in your career? 

Ms. Kagan. Well, Senator Cornyn, I do think that sometimes 
people can take a look at opinions and they’re very strongly worded 
and think, my gosh, these people must just hate each other. And 
then it turns out that not at all, there are good faith differences 
on the law, but the same people who are sort of taking swipes at 
each other in opinions see each other as people who are operating 
in complete good faith and get along with each other in the next 
case or the case before, and certainly in their lives. 

Senator Cornyn. Well, you made the point better than I did. And 
it’s come to my attention — actually there was something published 
in the newspaper today that suggested that those of us who have 
tried to draw this line between activist judges who don’t feel con- 
strained by a written Constitution and laws or who feel like they 
have more liberty to basically make things up, this is my character- 
ization, and judges who feel bound to a traditional view — I spoke 
to this in my opening statement — there were some folks who — or 
actually an op-ed that was published today that suggested that 
those of us who talked about Justice Marshall and talked about his 
judicial philosophy were somehow disparaging Justice Marshall. 

Did you read any disrespect in any of the comments that any of 
us have made about Justice Marshall or did you understand it to 
be a criticism or disagreement with his judicial philosophy? 

Ms. Kagan. Senator Cornyn, I didn’t see the op-ed, I’ve been try- 
ing very hard not to read the papers. 

Senator Cornyn. That’s smart. 

Ms. Kagan. Senator Cornyn, I take everything that has been 
said here from all the way around the bench as people operating 
in good faith. And certainly I’ve gotten nothing but fairness and 
courteousness from everybody, from every member of the com- 
mittee. I take no offense on behalf of myself or on behalf of Justice 
Marshall or on behalf of anybody else at anything that’s been said 
here. 

Senator Cornyn. Thank you. 

I want to ask you a little bit more — we’ve talked a lot about con- 
stitutional interpretation and I want to read a statement to you. 
And this is not a trick question. So if you want me to read it again 
or go over it more slowly I will. And I want to get your thoughts 
on this statement of constitutional interpretation. And it starts this 
way: “Original understandings are an important source of constitu- 
tional meaning, but so too are other sources that judges regularly 
invoke. The purpose and structure of the Constitution, the lessons 
of precedent and historical experience, the practical consequences 
of legal rules, and the evolving norms and traditions of our soci- 
ety.” Do you generally agree with that statement, or is there any 
part of it that you disagree with? 

Ms. Kagan. You know, I think I would — I am trying to think — 
I mean, I think that what I’ve said is that you look to text, you 
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look to structure, you look to history, very much including and very 
especially the original understandings, and you look to precedents. 
And in one or another of cases, one of those may he more important 
than others of them. In some cases you might look to all of them. 
And that’s a kind of pragmatic approach, not an approach that 
takes a sort of grand, overarching philosophical view as to, you 
know, it’s just one thing and it’s got to he that one thing in every 
case. And that’s the way I would approach the 

Senator Cornyn. And that’s consistent with what you’ve said as 
I’ve heard you testify yesterday and today. And really the part of 
it that I was interested in was the last phrase which talked about 
evolving norms and traditions of our society. What role do you 
think a judge’s opinion of the evolving norms and traditions of our 
society have in interpreting the written Constitution? 

Ms. Kagan. Well, I think that traditions are most often looked 
to in considering the liberty clause of the Fourteenth Amendment. 
I think every member of the Court think that the liberty clause of 
the Fourteenth Amendment applies to more than physical re- 
straints and I think almost every member thinks that it gives them 
substantive protection and not just procedural protections. 

And then the question becomes, what substantive protections 
does it provide? And I think that the best statement of the ap- 
proach that the Court has used is actually Chief Justice 
Rehnquist’s statement in the Glucksberg case. Because he says he 
basically agrees with both of those things that the Due Process 
Clause provides substantive protection and means more than re- 
straint from physical restraint. But then the question is, how do 
you define that and do you appropriately limit that? Because it’s 
for sure the case that the Courts should not use that clause to ap- 
propriate decisions that best belong to the American people. 

Senator Cornyn. Let me ask you another follow-up question. The 
author of the statement that I read is Goodman Liu, a professor 
at the University of California at Berkeley and a pending judicial 
nominee. He goes on to conclude, based on that statement of what 
the appropriate role of the interpretation of the Constitution is, he 
goes on — or he has concluded that the Fourteenth Amendment re- 
quires the government to provide citizens with certain social and 
economic rights including a high quality education, expanded 
health insurance, child care, transportation subsidies, job training, 
and a robust earned income tax credit. 

He also believes, or has written, that the Fourteenth Amendment 
guarantees a right to same-sex marriage. He says that “evolving 
norms can change the ambit of the Second Amendment’s protection 
as interpreted by the Court.” He’s also opined that the Fourteenth 
Amendment requires the nationalization of education by prohib- 
iting the local funding structure that states use to support their 
education systems. 

In applying this interpretative standard, would you — well. I’m 
not going to ask you whether you agree with that, because that 
might ask you to decide a case that would come before the Court; 
correct? 

Ms. Kagan. Well 
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Senator Cornyn. I was going to ask whether you agree or dis- 
agree with some of those stated opinions about what the Four- 
teenth Amendment means as Professor Liu has articulated? 

Ms. Kagan. You said a lot there. And I think that the view that 
I would have is consistent not with any particular article hy Mr. 
Liu or otherwise. But it is consistent with the way that the Court 
has approached these questions and I particularly think of the 
Glucksberg case which does talk about that way the Court looks to 
traditions, looks to the way traditions can change over time, but 
makes sure — makes very clear that the Court should operate with 
real caution in this area, that the Court should understand that 
the liberty clause of the Fourteenth Amendment does not provide 
clear signposts, should make sure that the Court is not interfering 
inappropriately with the decisions that really ought to belong to 
the American people. And so should understand that the clause 
protects things, but should act in this area with appropriate cau- 
tion and respect for democracy. 

Senator Cornyn. Well, I know you understand the gist of where 
I’m coming from. The concern is, of course, that if judges, particu- 
larly Federal judges, who serve a lifetime tenure, believe it’s within 
their power to interpret the Constitution based on their subjective 
notion of what represents evolving norms and traditions then con- 
stitutional law very quickly becomes very separated from and 
untethered from anything you might call written law, or law rep- 
resenting the consent of the governed. That’s the concern, and I’m 
sure you understand it. 

I’m not asking whether you agree. I’m just suggesting that that’s 
my concern. And you seem to agree that judges ought to act very 
carefully. And I would suggest my own view is that it is not an ap- 
propriate role for a Federal judge to render subjective judgments 
about evolving norms and traditions. That’s what Congress is here 
for, to act responsibly to the needs and desires and the wishes of 
the American people. And, of course, we stand for election and we 
can be replaced if the people disagree with us — but not judges. 

Let me change topics here quickly. And I have a series of ques- 
tions here and I tried to frame these in a way that would permit 
a short answer and then I’d like to ask you then a larger question 
and I’ll certainly allow you an opportunity to explain and to say 
anything you like in response. 

This has to do with the Solomon Amendment that there’s been 
a lot of discussion about. I told you yesterday that I had concerns 
about your handling of military recruiters on campus when you 
were dean of the Harvard Law School. And let me just ask you 
some questions about that, just to sort of establish exactly what 
happened so everybody can get their brain around it. 

You argue that the military had good access to recruit Harvard 
Law students even during the periods before 2002 and from No- 
vember 2004 through September 2005 when the military was 
barred from using the services of the Office of Career Services; cor- 
rect? 

Ms. Kagan. I think that the military had good access during the 
periods where the Office of Career Services handled it and had 
good access when the veterans association handled the matter. 
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Senator Cornyn. And when they were harred from the Office of 
Career Services, you believe that they still had good access? That’s 
my question. 

Ms. Kagan. Yes. When the Office of Career Services did not pro- 
vide the assistance, but instead the Veterans Association provided 
the assistance. And I think that the figures suggest that. That both 
before 2002 and in the single recruiting period in 2005 when the 
Veterans Association handled this, there were just no differences in 
the numbers. To the extent that there were any differences, they 
went up in 2005. 

Senator Cornyn. Of course, you can’t tell, and we can’t know, 
what they would have been if they still would have had access to 
the Office of Career Services. But basically you’ve gone on to an- 
swer my second question. During the time when they were barred 
from the Office of Career Services they had access to the Harvard 
Law School Veterans Association which was an alternate channel 
for military recruiting; correct? 

Ms. Kagan. That’s correct. Way back before I became dean my 
predecessor put in place this accommodation, this way of trying to 
defend the law school’s anti-discrimination policy but also enabling 
the military to recruit and that used the Veterans Association and 
they — the Veterans Association in all those years was just great in 
doing the things that the Office of Career Services otherwise would 
do. 

Senator Cornyn. And as the dean of the law school, you had the 
power to make an exception to the anti-discrimination policy if you 
chose to do so; correct? 

Ms. Kagan. Well, it was a faculty-approved anti-discrimination 
policy but I do agree with you. Senator Cornyn, that I would 
have — you know, I would have gone to the — I do agree with you 
that I had substantial authority over that question. 

Senator Cornyn. That’s all I’m asking. 

Conversely, the United States military didn’t have any discretion 
to waive its policy because it was product of a Congressional act; 
do you agree with that? 

Ms. Kagan. I do. That the military could not sign the discrimina- 
tion policy that Harvard had because of the statute that was 
passed by Congress. And that, of course, presented the issue that 
was involved is that the military could not sign the school’s anti- 
discrimination policy, the school and I as dean felt a real impera- 
tive to enforce that policy, to defend that policy, but still to ensure 
that the military had very good access to all our students so that 
they could serve in the military. Because, you know, that was of 
critical importance. 

Senator Cornyn. And this is really the nub of it: the Solomon 
Amendment, which is what we’re talking about, denies Federal 
funds to an educational institution that prohibits or in effect pre- 
vents military recruiting; isn’t that generally what the Solomon 
Amendment does? It denies Federal funds to an institution that de- 
nies or prohibits or in effect prevents military recruiting on cam- 
pus? 

Ms. Kagan. It places a condition on Federal funding and I forget 
the exact language that the Solomon Amendment — but it’s about 
military recruiting on campus. 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00283 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



274 


Senator Cornyn. And I think my notes here, from your earlier 
testimony, were to the effect that you believed that this alternative 
through the veterans center and other locations on campus pro- 
vided an “equally effective substitute;” is that correct? 

Ms. Kagan. This policy, I think, had worked well in the period 
before I became dean up until 2002. The Department of Defense 
had found this policy fully acceptable and it was my understanding 
that the Department of Defense and — that that was true, that their 
view that the policy enabled them good access. It was right, the 
policy did enable them good access. 

Senator Cornyn. But your understanding was that, at a certain 
point in time, if Harvard Law School continued with this policy of 
denying them access to the Office of Career Services it would be 
denied Federal funds? 

Ms. Kagan. Well, that happened before I became dean. So that 
happened the year before. In 2002 the Department of Defense said 
that it had changed its mind that for many years it had found the 
Harvard policy acceptable and had thought that it provided full ac- 
cess. In 2002 the Department of Defense came to the school and 
said that it in fact wanted the assistance of the Office of Career 
Services. 

Senator Cornyn. And this is my — this is my final point on this. 
If, as you say, this policy of Harvard Law School in barring the 
military recruiters from the Office of Career Services had no im- 
pact on military recruiting at Harvard Law School, it strikes me 
that the sole result and impact was to stigmatize the United States 
military on the campus, a service — services that you say you honor. 
So, explain to me what impact the policy had other than to stig- 
matize the military? 

Ms. Kagan. Senator Cornyn, it certainly was not to stigmatize 
the military. Every time I talked about this policy and many times 
besides I talked about the honor I had for the military and how 
much the military meant to our country and how we all have the 
freedoms that we have because of the military. 

Senator Cornyn. I heard you say that and I will stipulate that 
is what you said all along. But if the policy had no impact on re- 
cruiting at Harvard Law School, what possible purpose could it 
serve other than to stigmatize the military? In effect, you provided 
a separate but equal means of providing access to students on the 
campus. 

Ms. Kagan. I think the purpose of the policy was something dif- 
ferent. It was certainly not to stigmatize the military. The purpose 
of the policy was to express support for our students who were 
being discriminated against, for our gay and lesbian students who 
wanted to serve in the military. And the policy was meant to sup- 
port them or to support with respect to other employers any other 
students who were being discriminated against and to say, you 
know, we support those students. And at the same time — at the 
same time to ensure that our students who wanted to go into the 
military had excellent access to military recruiters and vice versa. 

Senator Cornyn. Mr. Chairman, I have 50 seconds remaining. I 
do have just a few more minutes of questions. And I would be 
happy to do it on another round after my time or if you would give 
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me just a couple more minutes of flexibility I would be glad to fin- 
ish. 

Senator Leahy. In lieu of another round, and we are going to 
take a break when you finish. Do you have any problem with us — 
and saving another round? 

Ms. Kagan. I’m sorry? 

Senator Leahy. Do you have any problem — we’re going to have 
a break when Senator Cornyn finishes, do you have any problems 
with going a couple more minutes and this way he’ll 

Ms. Kagan. No, that’s good. That’s fine. 

Senator Leahy. — forego another round. 

Ms. Kagan. That’s great. That’s great. 

Senator Cornyn. I’ll be less than 5 minutes, if that’s all right? 

Thank you. 

Let me change topics, Ms. Kagan. And this gets back to ques- 
tions we’ve heard about the Commerce Clause. And, again, this is 
sort of the jurisdictional hook that Congress finds in legislating in 
areas that have provided, I think we would all agree, rather expan- 
sive Federal jurisdiction over much of our lives. 

And you mentioned yesterday the Lopez and Morrison cases and 
of course those were a couple of cases that were decided when 
Chief Justice Rehnquist was chief By five to four the Court said 
that “government actions that were defended as legitimate regula- 
tions of commerce must deal with commerce as opposed to non- 
economic matters.” I believe you said as much. 

Do you agree with the Court’s decisions in Lopez and Morrison? 

Ms. Kagan. Well, Senator Cornyn, I’ve refrained from agreeing 
or disagreeing, but I do believe that Lopez and Morrison are settled 
law and entitled to the precedential weight that one gives to any 
decision. 

Senator Cornyn. Do you know or do you recall whether you’ve 
ever written or spoken expressing previously and having expressed 
an opinion one way or another about Lopez or Morrison? 

Ms. Kagan. You know. Senator Kyi asked me that question. I 
don’t think that I’ve done any academic work on the subject. I don’t 
know whether I’ve spoken about them in any of my many speeches 
or anything like that. 

Senator Cornyn. OK. Well, one document that was among the 
many documents that we got from the Clinton archives was a 
memo you sent to the Deputy Chief of Staff at the White House on 
March the 31st regarding the recently decided Supreme Court case 
of Seminole Tribe v. Florida where you noted the “broad signifi- 
cance” of the opinion. In that memo you said, “the decision, espe- 
cially when viewed together with the holding last year that Con- 
gress lacked authority to prohibit guns near schools, indicates a se- 
rious effort by a bare majority of the Court to reorient the balance 
of power between the Federal Government and the states. It’s high- 
ly unlikely that this case will be the last one to pursue that states’ 
rights agenda.” 

Now, this language in your memo is strikingly similar to the 
opening paragraph of a New York Times article entitled, “Lurching 
Toward States Rights” that you attached to the memo I just re- 
ferred to. The opening paragraph of the article reads: “A head- 
strong five Justice majority is driving the Supreme Court toward 
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a revolutionary, indeed reactionary, interpretation of federalism, 
tilting the balance dangerously toward states’ rights at the expense 
of Federal power.” Did you agree then that the article — with that 
article that the Supreme Court’s federalism jurisprudence was re- 
actionary and dangerous? 

Ms. I^GAN. You know. Senator Cornyn, I don’t at all remember 
the article and I’ve not seen it. I have seen more recently that 
memo which I just sort of think of as the Seminole Tribe memo. 
It’s a memo about the Seminole Tribe case. 

Senator Cornyn. Right. 

Ms. Kagan. And I think that I was — ^you know, what I did was 
I described that case. I guess I said in light of Lopez it does suggest 
that the Court is reorienting the Federal/state balance in this area 
which I think indeed happened in those year. I think that that was 
probably — if I caught that sentence that you wrote, I had referred 
to Lopez, but this was probably before Morrison. So I think that 
there were this set of changes that occurred in those years and that 
memo was about neither of those, it was about Seminole Tribe 
which dealt with Congress’ ability to abrogate state sovereign im- 
munity under the Commerce Clause. 

So that was a few years of — you know, important developments 
in the law relating to the Federal/state balance. 

Senator Cornyn. In fairness to you, what my question is, is 
about the article, not your — not what you wrote ? 

Ms. Kagan. And I’ve not seen that. 

Senator Cornyn. And the article refers to the Supreme Court’s 
federalism jurisprudence reactionary and dangerous. Do you agree 
with that characterization or do you disagree? 

Ms. Kagan. Senator Cornyn, I have refrained from saying 
thumbs up, thumbs down on any cases. 

Senator Cornyn. I’m not asking you that. I’m asking you, do you 
agree with the characterization that the Supreme Court’s fed- 
eralism jurisprudence was reactionary and dangerous? 

Ms. I^GAN. It actually sounds — I don’t even know what it means 
to be reactionary and dangerous. But the Morrison case, the Lopez 
case, the Seminole Tribe case are settled law. And I have, you 
know, no — I’ll say this, no plan, no purpose, no agenda, no any- 
thing to mess with them. 

[Laughter.] 

Senator Cornyn. That’s a legal term, I think. 

Ms. Kagan. Mess with them. 

[Laughter.] 

Senator Cornyn. I have one last question. I’m sure that’s wel- 
come news. 

Can you name for me any economic activity that the Federal 
Government cannot regulate under the Commerce Clause? 

Ms. Kagan. I wouldn’t try to. Senator Cornyn. The test that the 
current court is using is this test of economic verus non-economic 
and that’s the test that I would expect to use under settled prece- 
dent. And if there are cases in which indeed the claim is presented 
that economic activity should not fall within Congress’ commerce 
power, those will be cases that I will decide in the appropriate way 
by reading the briefs and listening to the arguments and talking 
to my colleagues. 
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Senator Cornyn. Thank you very much. 

Ms. Kagan. Thank you, Senator Cornyn. 

Senator Leahy. Mr. Cornyn, does that get you — thank you very 
much. Then we will take a recess subject to the call of the Chair. 

[Recess taken at 3:34 p.m.] 

Senator Leahy. OK. Good afternoon. 

A number in the press have asked about the schedule. Just so 
you understand we were having a discussion up here. We will fin- 
ish the questions and we don’t have all that much left. And then 
we, as far as the press knows, we will then go to the traditional 
closed session. And the press won’t be able to be there. Nor will 
any, but one camera, and then that will be it for tonight. 

And the public witnesses, I talked with Senator Sessions, we will 
begin with those after the rest and repose time in the Senate for 
Senator Byrd tomorrow. You, of course, can sit with your feet up 
and watch that part. 

Ms. Kagan. I can’t come back? 

[Laughter.] 

Senator Leahy. You know, if you’re that much of a glutton for 
punishment, you’re not qualified to be in the Supreme Court. 

[Laughter.] 

Senator Leahy. But you can throw kisses to the TV set for those 
who said nice things. You can throw stuff at the TV set for those 
who say bad things. 

Ms. Kagan. You know, I think I won’t watch. 

[Laughter.] 

Senator Leahy. You know, that’s probably not a bad idea. 

I’m sure your staff will — Ms. Davies will tell you 

Ms. Kagan. Tell me everything I need to know. 

Senator Leahy. She’ll tell you when the good news comes. 

With that. Senator Whitehouse. 

Senator Whitehouse. Thank you. Chairman. 

Ms. Kagan, I’d like to take up our previous discussion again, 
which I know you’ve had a number of folks in between. So where 
we had left off, I think we had agreed that it is inappropriate for 
a judge to bring a particular agenda to the Supreme Court, and I — 
just to recapitulate, we do agree on that? 

Ms. Kagan. Yes. 

Senator Whitehouse. Yes. So if a judge or judges had a par- 
ticular agenda or motivation, say to serve the interests and reflect 
the values of a particular political party, that would be inappro- 
priate? 

Ms. Kagan. That would be the worst possible thing. 

Senator Whitehouse. And since it would be inappropriate, the 
worst possible thing, is it likely that such a judge would disclose 
that agenda or motivation, would make it a part of a written opin- 
ion, would admit it? 

Ms. Kagan. Senator Whitehouse, as you asked the question, that 
seems unlikely. 

Senator Whitehouse. Doesn’t it? 

Ms. Kagan. Yes. 

Senator Whitehouse. So if you had such a judge or judges on 
a court and they would not disclose such an agenda or motivation 
because it is so inappropriate, you would have to look for a pattern 
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of decisions to determine whether such an agenda or motivation 
were being pursued, would you not? 

Ms. Kagan. Senator Whitehouse, I guess I don’t want to make 
any comment about how one should — how one should discover a 
judge with an agenda. 

Senator Whitehouse. But certainly that would be the only way, 
since it would never be in the decision itself as a matter of the tex- 
tual content of the decision, because that would be so inappro- 
priate. 

Ms. Kagan. Senator Whitehouse, I think I can only say what I 
just said. 

Senator Whitehouse. Well, I wonder if there might be — we’ve 
discussed a few other things that might be similar telltales if 
judges were seeking to impose a particular point of view or to re- 
flect a particular point of view. Those telltales, one might be a 
tendency to 5-4 decisions, which would be a logical clue, since a 
broader consensus of judges, as we discussed, would make it dif- 
ficult to move more aggressively. If your intention is to move more 
aggressively, you’re more likely to deliver a lot of 5-4 decisions. 
That would be another telltale that we discussed. 

Another telltale might be findings of fact by a Supreme Court 
that are essential to a particular decision, even though an appellate 
court is not supposed to make such findings of fact. Another telltale 
would be advancing a theory of precedent that allows judges to se- 
lectively undermine and topple precedent — again, selectively — ^by 
hotly contesting it. Are there any telltales that you can think of 
that would suggest the presence of a particular agenda or motiva- 
tion on the part of judges beyond those? 

Ms. Kagan. Senator Whitehouse, I have to be honest with you 
and say that I’m more focused right now on what I would do as 
a justice if I’m fortunate enough to be confirmed, than any ways 
of discovering what any other judge might do that’s inappropriate. 
As I suggested to you before, I assume the good faith of everybody 
on the court and I think that’s the way I will approach the job and 
the institution. 

Senator Whitehouse. And in your position I think that’s the cor- 
rect answer and the right thing to both say and do. But for those 
of us who have been witness here to lengthy discussions about the 
importance of precedent and the danger of judicial activism and 
who have seen you challenged as to whether you’ll be able to be 
a neutral and dispassionate judge, one without a motivating agen- 
da, it is a matter of interest to take a look at what appear to be 
the clear telltales that would be left by judges with that motivation 
or agenda and see how often they actually appear in the recent be- 
havior of the court, particularly the five Republican appointees who 
steered it so hard to the right. 

Of the telltales that we’ve talked about, a pattern of decisions 
going a certain way, a tendency toward 5-4 decisions, an improb- 
ably and unusual finding of fact by an appellate court in a major 
case, and an announced theory of precedent removal by hot contest 
by the judge, we seem to be batting, what is that, five for five. And 
I say that not to seek a response from you at this point, because 
I think you’ve given a complete and adequate response as a nomi- 
nee to the court to say that it’s not your intention going into that 
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court to begin by trying to assess whether there are judges on that 
court who have motivations to pursue a particular ideology. 

But I think for those of us who have to protect and safeguard the 
institution, it’s also important for us to look back and see how we 
did and what we can learn from other previous nomination hear- 
ings where we were given very, very straightforward assurances 
about the importance of precedent and how nothing but balls and 
strikes would be called, and how clearly we were going to be, you 
know, very careful, modest, precedent-respecting judges, and then 
we saw this: every available telltale that would ring if judges were 
pursuing a particular agenda or strategy, other than to say it right 
out in the decision itself, which we’ve agreed is something that no 
judge would do because it would be so inappropriate. 

I think you said the worst possible thing. Every other potential 
bell that we can think of is ringing, and so that’s why I mention 
it, because I do think it is a matter of general concern, although 
I don’t dispute your answer to my questions. I think you’re in ex- 
actly the right place where you should be on that point, and I ap- 
preciate that. 

Ms. Kagan. Well, Senator Whitehouse, I think it’s not a matter 
of being in the right place. I think I’m saying what I think, which 
is that I respect the court as a whole enormously as an individual, 
and each of the members on it. That respect has grown every day 
in the year that I’ve been Solicitor General. 

Senator Whitehouse. Well, I respect the court as an institution, 
too, and I think it’s vitally important because it does not have the 
power of the purse or of executive administration because it stands 
on the confidence of the public, that when all these telltales are in 
place it is a cause for some concern, at least for some of us. So 
again, I appreciate the time we’ve had. I wish you well, and I 
thank you again for the candid and complete nature of the way in 
which you are responding to questions here today. I think the win- 
dow onto Elena Kagan that America is getting in these hearings 
is one of a very bright, very good-humored, very well-intentioned, 
and very able future Supreme Court justice. So, I thank you. 

Ms. Kf\.GAN. Thank you. 

Senator Whitehouse. Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Whitehouse. 

Senator Coburn. 

Senator Coburn. Thank you. 

Well, here we go again. I was just wondering, yesterday you were 
asked a question about whether you wrote a letter of recommenda- 
tion for Miguel Estrada and you said you did not because he didn’t 
ask you to. Did anybody — either you or anybody on your behalf — 
ask him to write the letter of recommendation for you? 

Ms. Kagan. I don’t know. Senator Coburn. 

Senator Coburn. Good question. 

Do you believe he should have been confirmed? 

Ms. Kagan. I said that he is a great lawyer and a great human 
being, and I think I was asked whether he 

Senator Coburn. I’m asking you whether or not you believe he 
should have been confirmed. 

Ms. Kagan. I wasn’t trying to avoid your question. I think he’d 
be a great judge. I think he 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00289 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



280 


Senator Coburn. So your answer is yes? 

Ms. Kagan. Yes. 

Senator Coburn. And if you were sitting up here you would have 
voted for him, is that correct? 

Ms. Kagan. I would have. 

Senator Coburn. Thank you. 

Moving on 

Ms. Kagan. I hope I would have, anyway. You know, who knows 
what it feels like to he one of you guys and to he subject to all the 
things that you guys are subject to. 

Senator Coburn. I want to give you a big secret. 

Ms. Kagan. He should have been. 

Senator Coburn. It’s not all that much fun. 

[Laughter.] 

Senator Coburn. I have to reply to my colleague from Rhode Is- 
land. I gave a speech two or 3 weeks ago on the Senate floor, talk- 
ing about hearings. We didn’t always have hearings. They are a 
relatively new phenomena in the history of our country. You know, 
we hit two areas of very distinct testimony about Judge Sotomayor 
which has demonstrated she did not live up to in the two most re- 
cent cases of the Supreme Court. 

So the question really comes, is confidence in our country today. 
We have problems with confidence in our economy, confidence in 
our government, confidence in Congress. I was wondering. Judge 
Kagan, is it important to you that the Supreme Court is seen in 
a light of confidence by the American people? Not us, but by the 
American people? 

Ms. Kagan. Senator Coburn, it’s an interesting question because, 
of course, you want everybody — you want every — ^you want the Na- 
tion’s citizenry to have confidence in each institution of govern- 
ment. But on the other hand, I think it would be wrong for a court 
to decide an individual case by asking itself 

Senator Coburn. I’m not — I’m not implying that. I’m not saying 
you make a decision based on whether you’re going to have con- 
fidence. I’m saying, in general, is it important to you, if you are a 
justice, that the American people have confidence in the institution 
of the Supreme Court? 

Ms. Kagan. I think that the welfare of the country is certainly 
best served if the American people have confidence in the Supreme 
Court, as is true of the other branches of government as well. 

Senator Coburn. Right. Right. 

Do you have any empathy with those of us that feel there’s a low 
confidence right now in the institutions of government? 

Ms. Kagan. Senator Coburn, I — I think it would be better for the 
country if people had greater confidence than they do in all of the 
institutions of government, and that’s not to say — ^you know, it’s 
hard to know how these things work out over time. But — but, you 
know, it’s — the country is well served when people have confidence 
in the institutions that lead them. 

Senator Coburn. And would you agree with me that the glue 
that really binds us together is the glue that we, in fact, embrace 
the rule of law, that there’s blind justice, and that’s our goal? We’re 
not perfect in it, but that’s our goal at every point, at every open- 
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ing, is that we can make that available as best we can at every op- 
portunity. That’s a glue that binds us together, is it not? 

Ms. I^GAN. I believe that thoroughly. When I gave my opening 
statement I said that the blessing of liberty, which is the phrase 
that our Constitution uses, the “blessings of liberty” are rooted in 
the rule of law. 

Senator Coburn. Yes. Well, I wonder if you’ve ever thought as 
I have. I’m 12 or 13 years older than you, but one of the things 
that I contemplate 

Ms. Kagan. Maybe not after this hearing. 

Senator Coburn. No, I’m sure I’m older. 

[Laughter.] 

Senator Coburn. Actually, you’re doing quite well. Have you ever 
contemplated the idea of what your freedom was like 30 years ago 
and what it is today? 

Ms. Kagan. How old was I 30 years ago? 

Senator Coburn. You were 20. 

Ms. Kagan. I’m not sure I have ever contemplated that exact 
question. 

Senator Coburn. Well, I want to tell you, a lot of Americans 
have, and I certainly have. There is a marked change in this coun- 
try from when I was 20 to now that I’m 62. And one of the prob- 
lems with confidence, and the reason I asked you the question, is 
a lot of Americans are losing confidence because they’re losing free- 
dom, they’re losing liberty. 

You’ll recall I asked you about the vegetable questions yesterday. 
That’s on the front of a lot of people’s mind. Not vegetables, health 
care. You knew where I was going. The very fact that the govern- 
ment is going to have the ability to take away, mandate what I 
must buy or must not buy, a very large loss of freedom. 

So my basic question comes back to you, is that important, the 
fact that confidence in all government institutions is at an all-time 
low in this country? And should we be concerned about it, and 
should we be trying to right the ship so that we restore that con- 
fidence? 

And I’m not talking of specific rulings, but you would agree that 
we ought to be trying to build that confidence and to reassure the 
American public that we actually get it, we understand the Con- 
stitution is the founding document. You’ve testified many times. I 
have some problems with some of what you’ve said, but that’s the 
bedrock instrument under which we have. But with a perceived 
loss of liberty, confidence is declining. 

On top of that, as we discussed yesterday, the Commerce Clause 
and this very expansive view of it as held by the Supreme Court 
which is counter to what our founders wrote, there’s nobody that — 
it started in 1937. It’s counter to what our founders wrote, and as 
it has expanded, liberty has declined. We’ve seen that rapidly in- 
crease. And it’s not just Republican or Democratic institutions — ad- 
ministrations that have overseen that, they’ve both been guilty. 

So I just wanted to — whether you’d ever contemplated that, be- 
cause I think that can give you some insight into what America is 
concerned about. I don’t think judges just go to the bench and look 
at the Constitution. 
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I think they have to look at the fact that, how do we continue 
this wonderful and grand experiment, and that there are con- 
sequences to their actions, whether it be the consequences of the 
Senator from Rhode Island seeing a conspiracy, sinister, and people 
who think about and believe in the original intent believe in ex- 
panded freedom, not limiting freedom, and believe that what the 
founders had to say in the Federalist Papers and in interpreting 
the Constitution was of any import. So you’ve never contemplated 
any change in the freedom that you’ve experienced? 

Ms. Kagan. Senator, I guess I’ll say this to what you said, which 
is that I believe that confidence in our institutions is terribly im- 
portant. The confidence in the Supreme Court is terribly important. 
I do think that the job of a Supreme Court justice is to decide 
cases, and — and in deciding cases it’s not to think about big ques- 
tions like restoring American confidence, that that’s more a ques- 
tion that belongs to the members of — of this body. I do think that 
the job of a Supreme Court justice is to listen very carefully to all 
arguments that are presented, and that means all arguments. 
That’s what I’ve pledged to do, and that’s what I will do if I’m 

Senator Coburn. You said earlier, to Senator Klobuchar this 
morning, that people get to make fundamental decisions about this 
country. You know what? A large percentage of people in America 
today don’t believe that. They don’t believe they’re getting to make 
decisions about this country. I mean, that is a serious problem, 
when 22 percent of the people in this country have confidence in 
Congress. That’s just speaking about Congress. I haven’t seen a 
poll on the Supreme Court. So the question — that’s the ideal, is we 
do want the people to be able to make the decisions. The fact is, 
they’re not today. There’s a disconnect. 

And it’s seen — that’s why we see the unrest, the tension that’s 
out there in the electorate, is that we’re not paying attention. 
That’s why I was so hard and insistent on original intent, because 
they’re like me, they’re non-lawyers. They read the Constitution 
and they see the words. They’re not sophisticated. They didn’t — 
most didn’t go to Harvard. And they say, you know, here’s the fact 
and here’s the statement, and the fact doesn’t match the statement. 

And I’m just saying, when it’s a sliver dividing line one way or 
the other, if the Supreme Court isn’t paying attention to that on 
an individual case when it can go either way, it ought to go for 
freedom, not more government, not bigger government, not an ex- 
panded Commerce Clause. It ought to go for individual freedom, in- 
dividual liberty when it’s — when it’s on the narrow. I’m not talking 
about major cases that you can easily see plainly, because you’re 
going to have a lot of cases that are going to be tough for you to 
decide. You would agree with that, correct? It’s going to be difficult. 

Ms. Kagan. Senator Coburn, I think that there are difficult cases 
that come to the court, no question. 

Senator Coburn. The — the other thing that you said to Senator 
Kaufman this morning — you were quoting Holmes again on the 
Commerce Clause — is that “the judges aren’t principal players in 
that game.” That was one of your quotes back to him. And I just 
have to relate to you again my concern, as I read the Constitution 
and I read what the founders wrote about the Commerce Clause. 
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I mean, they even said we were going to try to expand it and we 
were going to — I mean, they actually quoted that we would try to 
abuse what they meant, and they said that’s not what we meant, 
and yet we still have this tremendous expansion of the Federal 
Government, and with it a concomitant loss of individual freedom. 
And so I have to tell you, my hair has grayed a little bit the last 
2 days because of your position, or lack of emphasis, on original in- 
tent. I think it’s valuable. 

I have one other question in regard to the same thing. Senator 
Grassley quoted to you out of President Obama’s book about prop- 
erty rights and you gave an appropriate, good answer. The question 
I would have to you is, one of the concerns that Americans have 
today, I talked about, I think, our rule of law is what binds us to- 
gether. No matter where you come from, what your wealth status 
is, the fact is, in this country like no other, you have a better shot 
at getting in a court of law in a fair outcome than anywhere in the 
world. 

But some of the things we’re doing, which the Supreme Court 
should weigh in on, and he talked about property rights, including 
abrogation of contract rights to bond holders in a government-man- 
aged takeover of an auto company, I mean, it’s a total violation of 
contract law, that bond holders don’t have a right. When they 
should be first, they’re placed last. 

When we ignore the idea that the problem with illegal immigra- 
tion isn’t illegal immigration, it’s the very fact that somebody is 
violating a law, and then with amnesty toward that it is seen as 
tearing apart the glue that holds us together. Or the proposed rec- 
ommendation of cram-down on mortgages, where Congress would 
pass a bill that said mortgage contracts out, and we’re going to tell 
you what your contract is. Do you see my concern on property 
rights in that regard, and also the fact that we’re kind of aban- 
doning contract law, as well as tort law? And this is Congress. I’m 
not talking about the court. 

Ms. Kagan. Senator Coburn, I think when you say it’s Congress, 
I think that’s right, that some of the things you just talked about 
are policy issues that are appropriately addressed, debated, argued 
about by Congress, that of course decisions get to the court in a dif- 
ferent way. They get to the court in the form of individual cases 
and controversies. And the only way that a judge can legitimately 
approach and decide issues is through that forum, by looking at, 
you know, the actual circumstances of a case, the actual facts, the 
record, and trying to apply the — the law as best one can. 

So it might be that some of these bigger issues that take place 
in Congress about the appropriate direction of the country, you 
know, in some way inform or — or — or seen in individual cases or 
controversies, but that’s the only way that the court can look at 
them, not as these big, abstract questions, but just 

Senator Coburn. No, I’m not asking you to do that. I’m just ask- 
ing — tp^ing to get a feel for your appreciation of where we are 
today in this country. Some of my colleagues may disagree, but I’m 
traveling all over this country today and I see something I’ve never 
seen in my 62 years of life: an absolute fear that we’re losing it, 
that our institutions are failing us, that we’re ignoring the basic 
document that combines us and puts us together, and that with the 
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abandonment of that we’re liable to lose a whole lot more than just 
our short-term gains in income. It’s a real problem and it’s what — 
you know, the fact is, is today our kids’ future has been mortgaged 
and the confidence that we can get out of that is waning, and that 
we need to build that back up. So, you know, it’s just a plea for 
you to look at as you become a justice, if you do, that it’s not just 
a — the Constitution, it’s what was the Constitution intended to be? 
It’s my appeal for you to go back and look at the Federalist Papers 
and what are — I thought they had tremendous wisdom. They 
weren’t — they didn’t get it all right, but they sure got a lot of it 
right. The proof is in the pudding of where we are today. 

Let me move on. 

Ms. Kagan. Senator Coburn, I — I said in my opening statement 
that I was only going to make a single pledge, and that was the 
pledge that I made in my opening statement. But I’ll make you an- 
other: I’ll reread the Federalist Papers. 

Senator Coburn. Thank you. I’d appreciate that. 

Ms. Kagan. It’s a great document. 

Senator Coburn. America will appreciate that. 

Ms. Kagan. It’s a great document. 

Senator Coburn. I want to go to the Second Amendment for a 
minute, if I can. One of the things that we found in some of the 
papers as we looked, and you know we looked at thousands of them 
and there’s no way you’re going to be able to recall all of them, al- 
though I’m sure you’ve looked at some of them. You chose a phrase, 
when talking about the Second Amendment, that you were not 
sympathetic when discussing someone’s claim that DC’s handgun 
ban violated their fundamental preexisting right to bear arms. And 
I have a very specific question for you: do you believe it is a funda- 
mental preexisting right to have an arm to defend yourself? 

Ms. I^GAN. Senator Coburn, I very much appreciate how deeply 
important the right to bear arms is to millions and millions of 
Americans, and I accept Heller, which made clear that the Second 
Amendment conferred that right upon individuals and not simply 
collectively. 

Senator Coburn. I’m not asking you about your judicial — I’m 
asking you, Elena Kagan, do you personally believe there is a fun- 
damental right in this area? Do you agree with Blackstone that the 
natural right of resistance and self-preservation, the right of hav- 
ing and using arms for self-preservation and defense? He didn’t say 
that was a constitutional right, he said that’s a natural right. And 
what I’m asking you is, do you agree with that? 

Ms. Kagan. Senator Coburn, to be honest with you, I don’t have 
a view of what are natural rights, independent of the Constitution. 
And my job as a justice will be to enforce and defend the Constitu- 
tion and other laws of the United States. 

Senator Coburn. So you wouldn’t embrace what the Declaration 
of Independence says, that we have “certain God-given inalienable 
rights” that aren’t given in the Constitution, that are ours and ours 
alone, and that the government doesn’t give those to us? 

Ms. Kagan. Senator Coburn, I believe that the Constitution is an 
extraordinary document. And I’m not saying I do not believe that 
there are rights preexisting the Constitution and the laws, but my 
job as a justice is to enforce the Constitution and the laws. 
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Senator Coburn. Well, I understand that. I’m not talking about 
as a justice, I’m talking about Elena Kagan. What do you believe? 
Are there inalienable rights for us? Do you believe that? 

Ms. Kagan. Senator Coburn, I think that the question of what 
I believe as to what people’s rights are outside the Constitution and 
the laws, that you should not want me to act in any way on the 
basis of such a belief, if I had one or 

Senator Coburn. I would want you to always act on the basis of 
the belief of what our Declaration of Independence says. 

Ms. Kagan. I think you should want me to act on the basis of 
law and that is what I have upheld to do, if I’m fortunate enough 
to be concerned — to be confirmed, is to act on the basis of law, 
which is the Constitutions and the statutes of the United States. 

Senator Coburn. Going back to the Second Amendment, what we 
know with the two most recent cases is that they didn’t necessarily 
take away the precedent of Miller, does it? 

Ms. Kagan. I’m sorry? 

Senator Coburn. They don’t necessarily take away the precedent 
of Miller. 

Ms. Kagan. I’ve not read McDonald yet because of these hear- 
ings, but if I understand Heller correctly, Heller — Heller did not 
find it necessary to reverse Miller. Heller distinguished Miller as 
involving a different kind of weapon. 

Senator Coburn. So when you say 

Chairman Leahy. The Senator’s time has expired. 

Senator Coburn. We are going to have another round? 

Chairman Leahy. Those who have asked for it. I 

Senator Coburn. I’ve got several more questions, Mr. Chairman. 

Chairman Leahy. Then we’ll give — well, with all due respect to 
the Senator, if they’re questions, fine. If they’re 10-, 15-minute 
speeches, your personal beliefs, which I know you hold strongly, 
are fine, but I’d prefer questions. I would be willing to give you an- 
other 5 minutes when your turn comes back. 

Senator Klobuchar. 

Senator Klobuchar. All right. Thank you very much, Mr. Chair- 
man. 

Hello, again. I wanted to read you a quote. I was thinking as I 
was listening to Senator Graham ask you about your role when you 
worked for the Clinton administration and you were answering 
about how your role was a specific one, and that it was different 
than you trumpeting your own personal beliefs. 

And this was a quote from another nominee at another one of 
these hearings, and this person said, “My view in preparing all the 
memoranda that people have been talking about was as a staff law- 
yer. I was promoting the views of the people for whom I worked.” 

In some instances those were consistent with my personal views, 
in other instances they may not be. In most instances, no one cared 
terribly much what my personal views were, they were to advance 
the views of the administration for which I worked. Do you think 
that’s a fair characterization of some of the work that you were 
doing when you were working for others in the administration? 

Ms. Kagan. I think that is a fair characterization. Senator Klo- 
buchar. I think that most White House assistants would — would 
sense the truth of that statement. 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00295 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



286 


Senator Klobuchar. And that was actually John Roberts, at his 
confirmation hearing, in response to some of the questions from my 
colleagues. I was really interested in listening to Senator Coburn — 
I wasn’t going to focus on this as much — when he was talking 
about the concept of freedom, which is integral to our country and 
to our Constitution, and he was actually asking you just now, back 
30 years ago, if you thought that we were more free. And I think 
it’s a very hard question to answer and not one that necessarily is 
one that you would expect in this hearing. 

But I was thinking back, and 30 years ago was 1980. In 1980, 
I just checked, the top songs were Blondie, “Call Me”, Queen, “An- 
other One Bites the Dust.” I remember, I was just starting to wear 
little bow ties and things like that. Then I was thinking about, 
were we really more free if you were a woman in 1980? Do you 
know. Solicitor General, how many women were on the U.S. Su- 
preme Court in 1980? 

Ms. Kagan. I guess, zero. 

Senator Klobuchar. That would be correct. There were no 
women on the Supreme Court. Do you know how many women 
were sitting up here 30 years ago in 1980? 

Ms. Kagan. It was very striking when Senator Feinstein said 
that she was one of two women. I thought, how amazing. So, how 
many? 

Senator Klobuchar. There were no women on the Judiciary 
Committee. In fact, no women were on the Judiciary Committee 
until after the Anita Hill hearings in 1991. 

Do you know how many women were in the U.S. Senate in 1980, 
30 years ago? 

Ms. Kagan. I’m stumped again. 

Senator Klobuchar. No women were in the U.S. Senate. There 
had been women in the Senate before, and then in 1981 Senator 
Kassebaum joined the Senate. 

So as I think about that question, about if people were more free 
in 1980, I think it’s all in the eyes of the beholder. Certainly people 
had the potential freedom to get these jobs, but there were things 
that were impeding them from advancing to where I think that 
they wanted to go. 

And you actually gave a speech in 2005 on “Women in the Legal 
Profession: A Status Report.” And as I mentioned in my opening 
remarks, it’s clear that we have come a long way. And as you 
noted, when Harvard’s president — in this speech you noted that 
Harvard’s president was asked about the law school and how it 
was faring during World War II when so many of the people who 
would have been in the law school were off to war, and his re- 
sponse was that it wasn’t as bad as he expected. He said, “We have 
75 students and we haven’t had to admit any women.” 

But your speech also made some very serious points about the 
ways there are still gender disparities in the legal professions. We 
all know that more and more women are graduating from law 
school and from our professional schools, but women lawyers — to 
quote you, “Women lawyers are not assuming leadership roles in 
proportion to their numbers.” 

And as you note, that is “troubling not only for the women whose 
aspirations are being frustrated, but also for the society that is los- 
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ing their talents.” As dean, you clearly recognized the problems and 
disparities faced by women entering the legal profession. 

What did you do about it, and what do you think we should be 
doing about it? 

Ms. Kagan. Well, there still are these disparities. And it’s inter- 
esting, because right now Harvard — and all schools — are about 50 
percent women. Sometimes it’s 48 and sometimes it’s 52. Some 
schools are actually a good deal more, 55. 

Senator Klobuchar. And we know that over 50 percent of the 
people in this country are women, but there’s only 17 out of 107 
Senators that are women. Go on. 

Ms. Kagan. Yes. And I do think that if you look all over the legal 
profession, not just in — in these governmental institutions but in — 
certainly in law firms, women don’t have the kind of — there’s just 
not the kind of diversity that I think anybody would want. And — 
and I think people are trying hard to make that diversity happen. 
I don’t think it’s a matter of bad faith in this regard, but I do think 
that there are structural obstacles, that there are ways in which 
it’s hard to balance work and family. It’s still harder for a woman 
than it is for a man, and that that often comes into play in the 
legal profession, as it does elsewhere. 

And if you — if you look at these opportunities for women, you 
know, I think probably the best thing that we could do as a soci- 
ety — but this isn’t the court’s role, this really is Congress’ role — is 
to try to enable women and men, but I think that they especially 
strike women, to — to manage those balances, the — the desire to 
have a fulfilling professional life, and also the desire to have a won- 
derful family life, to manage that balance better and to sort of cre- 
ate the structures that enable them to do so. 

And, you know, the work that I did in the Clinton White House, 
you’re quite right, it had — it has nothing to do with what I would 
do as a judge, and it also didn’t have much to do with my par- 
ticular beliefs, except that I did believe in — I mean, I was proud 
to serve in the administration of President Clinton. And one of the 
things that I did do there was to work on some of these issues, to 
work on issues relating to child care, for example, and to — to try 
to help women and men with these very difficult issues and how 
to have wonderful professional lives, and also have wonderful fam- 
ily lives. 

Senator Klobuchar. So do you think women are more free, just 
to end this discussion that was sparked by Senator Coburn’s going 
back to 1980? Do you think women are more free to pursue some 
of their career goals now than they were in 1980, given the num- 
bers that we see? 

Ms. Kagan. I think that there’s no question that women have 
greater opportunities now, although they could be made greater 
still. 

Senator Klobuchar. Thank you. 

One last point I just wanted to make. There still continues to be 
a lot of focus on the recruiting — military recruiting. I think you 
made very clear that at no time were the recruiters banned from 
the Harvard campus, and that in fact I think you’ve mentioned — 
I don’t want to put words in your mouth — but the military recruit- 
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ing, the numbers went up, more people were recruited during the 
time you were there. Is that right? 

Ms. Kagan. You know, I don’t want to make too much of this. 

Senator Klobuchar. Yes. 

Ms. Kagan. The numbers were basically stable. There was cer- 
tainly no drop in the — in the particular year in question. There was 
actually a slight uptick, but it seems to me that if you look over 
the whole history, both before I was dean and after I was dean, 
what it suggests is that the difference between military recruit- 
ment being done under the kind of auspices of the Office of Career 
Services and being done under the auspices of the veterans organi- 
zation just didn’t make a difference. 

Senator Klobuchar. OK. And I just — you know, numbers are al- 
ways interesting and important, but for me sometimes what people 
say that would work with someone like you is important, and I 
know that the Chairman put this letter in from a student, Robert 
Marrow, who had served in Iraq. 

In his own words, he went from fighting in the streets of 
Fallujah to studying in the hallowed halls of Harvard Law School, 
and he talked about — in this — in this op-ed that was in the Wash- 
ington Post, he talked about how students pretty much treated him 
the same as other students, except for a few silly questions, and 
how most of the faculty members were fine but didn’t really ac- 
knowledge what had happened. 

But you had acknowledged his service, and he ended by saying 
this. He said, “She was decidedly against don’t ask/don’t tell, but 
that never affected her treatment of those who had served.” He 
says, “I am confident she is looking forward to the upcoming con- 
firmation hearings as an opportunity to engage in some intellectual 
sparring with Members of Congress.” He says, “She treated the vet- 
erans at Harvard like VIPs and she was a fervent advocate of our 
veterans’ association.” 

And then he says, when he talks about the sparring with Mem- 
bers of Congress — and I’ll end with this — he says, “I would espe- 
cially warn the Members of Congress to do their homework, as she 
has a reputation for annihilating the unprepared.” I think that’s a 
good ending. You’ve done a wonderful job. Thank you very much. 

Ms. Kagan. Thank you. Senator Klobuchar. 

Chairman Leahy. Thank you very much. 

Senator Sessions, did you want more time? I know Senator 
Coburn said he wants more time. 

Senator Sessions. Yes. 

Chairman Leahy. Oh, I’m sorry. Senator Franken has. We’ll go 
to Senator Franken. Let’s just see how many more want more time. 
Senator Coburn has already said he wants another 5 minutes. You 
want how many? How much more time? You want more time. Sen- 
ator Hatch. He may. Senator Grassley, you want another 5 min- 
utes. Senator Cornyn. OK. Senator Franken, let’s go on because we 
have the secure room available at 5 to do the closed session. 

Senator Franken. 

Senator Franken. Thank you, Mr. Chairman, General Kagan. 

I’m extremely concerned about the proposed merger between 
Comcast and NBC-Universal. Media consolation matters in a really 
fundamental way. I watch television for entertainment, but I also 
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get a lot of my information there too. So when the same company 
owns the programming and runs the pipes that bring us the pro- 
gramming, I think we have a problem. I’m interested in the ways 
that the Supreme Court affects the information that you and I get 
when we turn on the TV or read the newspaper. 

Sixty years ago, in United States v. Associated Press, the Su- 
preme Court found that the First Amendment supported aggressive 
antitrust enforcement. Justice Black wrote, “The First Amendment, 
far from providing an argument against application of the Sherman 
Act, here provides powerful reasons to the contrary.” He then con- 
tinues, “Freedom to publish is guaranteed by the Constitution, but 
freedom to combine to keep others from publishing is not.” 

When I read Black’s opinion, I think immediately of Comcast and 
NBC-Universal. Comcast is already extremely powerful. It’s the na- 
tion’s largest cable operator and also the largest home internet 
service provider. If it owned both the pipes and the programming, 
it would have the ultimate ability to keep others from publishing. 
It could just choose to favor its own programming over program- 
ming that other companies produce and withhold its own program- 
ming or charge more for it and drive up Minnesotans’ cable bills. 

To make matters worse to me, if Comcast and NBC merge, I 
worry that AT&T and Verizon are going to decide that, well, they 
have to buy ABC or CBS to compete, and that will mean there will 
be less independent programming, fewer voices, and a smaller mar- 
ketplace of ideas. That’s a First Amendment problem, it’s also an 
antitrust problem. So General Kagan, here’s my first question: do 
you agree with Justice Black that freedom to publish is guaranteed 
by the Constitution but freedom to combine to keep others from 
publishing is not? 

Ms. Kagan. Well, Senator Franken, I — I — first off, let me say 
that I think that that Comcast merger is under review by the De- 
partment of Justice at the current moment, so I want to steer well 
clear of that. 

Senator Franken. I’m not asking you about it specifically. 

Ms. Kagan. Yes. I mean, the — the — ^you know, the First Amend- 
ment does not provide a general defense, I think, to the antitrust 
laws. I’m not saying that in any particular cases First Amendment 
principles might not be relevant, but in general. The antitrust laws 
are the antitrust laws and they apply to all companies. 

Senator Franken. OK. Let me talk about online. 

Ms. Kagan. Talk about? 

Senator Franken. Speech that’s online, over the internet and 
over the airways, or over cable. Many of the pipes that carry 
speech are in the hands of corporations, whether those corporations 
are cable companies or internet service providers. 

And I brought this up with then-Judge Sotomayor at last year’s 
hearing. I asked her about net neutrality, and she agreed that 
there is a First Amendment interest in ensuring that the internet 
stays open and accessible, protected from corporate interference. I’d 
like to ask you a variation on that question, now applying it to the 
merger context. Let me start with a pretty simple question: do you 
believe that the First Amendment helps to promote diverse public 
voices and opinions? 
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Ms. Kagan. One of the purposes of the First Amendment is to 
ensure a public sphere in which all kinds of different opinions and 
views and thoughts can be expressed, and we can learn from all of 
them. 

Senator Franken. And would you agree that the First Amend- 
ment governs actions or behavior by the federal government? 

Ms. Kagan. Of course. The First Amendment governs actions 
and behaviors by the federal government, as well as by the states. 

Senator Franken. OK. So the First Amendment helps to promote 
diverse speech and it governs governmental actions. In a merger 
case, the government is the one making the decision to allow two 
companies to merge. Given all of this, do you believe that the First 
Amendment could inform how the government looks at media anti- 
trust cases? 

Ms. Kagan. Senator Franken, I — I guess you could be thinking 
about that as a kind of policy matter, as to whether the authorities 
that are responsible for approving mergers and such ought to take 
into account so-called, you know. First Amendment values, not 
the — and — and I think I would defer to people who know a lot more 
about antitrust policy than I do on that. So, I guess that’s what I’d 
say. 

Senator Franken. OK. Thank you. One last thing. 

A lot of people have been talking about judicial activism. I know 
that I certainly have, and I’m glad my friend Senator Graham 
brought this up. He said, can you find a judicial activist some- 
where? And I can understand why you didn’t want to find one. I 
want to try to help. I always want to help my friend. Senator Gra- 
ham. You said there are three things that judges hold to when 
they’re not activists. 

You said this: they respect precedent, they make narrow deci- 
sions, and they defer to the political branches, in other words, the 
legislature. There are a lot of recent cases that we’ve been talking 
about that instinctively strike me, and a lot of other people, as fall- 
ing outside of these three guidelines. I think that in these cases the 
Supreme Court was legislating from the bench, which is being ac- 
tivist. 

In Circuit City, which I discussed at length during my first 
round, the Supreme Court explicitly ignored — explicitly ignored — 
Congress, gave absolutely no deference to Congress’ intent. This is 
on the specific provision protecting all workers from mandatory ar- 
bitration. The Court read that provision in such a strained manner 
that, even though the legislative history indicated a quite different 
intent, that provision would exclude almost all workers. In Gross, 
and in Rent-A-Center, and in Citizens United, the Court answered 
questions that it wasn’t asked. They didn’t rule narrowly. That was 
your second. 

In a Leegin case, the Court struck down a century-old prece- 
dent — that’s your third — that protected small business owners 
against vertical pricing fixing. So those are all three of your condi- 
tions: ignoring Congress, the intent; not ruling narrowly, and over- 
turning precedent. So I think that the judges who decided these 
cases are judicial activists. Under the guidelines that you laid out 
to my friend Senator Graham, and that he seemed to like. 
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Now, let me distinguished this from Justice Thurgood Marshall. 
Justice Thurgood Marshall argued Brown v. Board of Education, as 
you and Senator Graham discussed, correct? 

Ms. Kagan. Yes, he did. 

Senator Franken. And if I lumped Brown v. Board of Education 
in with the list of cases I just mentioned, most people in the room 
would balk, don’t you think? 

Ms. Kagan. Well, Brown v. Board of Education is the kind of 
iconic case that doesn’t belong on any list. 

Senator Franken. Well, there’s a reason that — I mean, it is an 
exemplar of overturning a precedent that needed to be overturned, 
is that correct, would you say? 

Ms. Kagan. Yes, sir, Mr. Franken. Yes. 

Senator Franken. And that’s because there is a place for judicial 
review in our legal system. I’m trying to make the distinction be- 
tween judicial activism and not judicial activism. There are certain 
situations where the Supreme Court really should subject the law 
to heightened scrutiny. 

This is what I think Justice Marshall was talking about when he 
said that the court should show “special solicitude for the despised 
and disadvantaged, the people who went unprotected by every 
other organ of government and who had no other champion.” Now, 
in the opening statements, you were criticized for admiring Justice 
Marshall for believing this, but I actually think that this belief, 
that Justice Marshall’s belief, is good, constitutional law. Are you 
familiar with Carolene Products, the Carotene Products case of 
1938? 

Ms. Kagan. Yes, sir. 

Senator Franken. Are you familiar with Footnote 4 of that deci- 
sion? 

[Laughter.] 

Ms. Kagan. Yes, sir. 

Senator Franken. And you’re familiar with that because the 
footnote is really important, isn’t it? It’s often taught in constitu- 
tional law classes, whether they be in the first year or the second 
year or the third year, right? 

Ms. Kagan. It is. 

Senator Franken. Can you tell me what that footnote says and 
why it’s important? 

Ms. Kagan. Senator Franken, it seems as though you have it in 
front of you and you’re going to do a better job of it than I am at 
this moment. 

Senator Franken. You’re a mind reader. Footnote 4 basically 
says that when courts interpret the Constitution and try to figure 
out whether a law complies with the Constitution, the court should 
give special scrutiny to laws that violate a specific part of the Con- 
stitution, that restrict the political process, and that affect “reli- 
gious, national, racial, and discrete and insular minorities” who 
have a really hard time getting help through the normal political 
process. Now, to me, “discrete and insular minorities” sounds a lot 
like the “despised and disadvantaged” that “go unprotected” and 
“have no other champion.” Is it safe to say that Justice Marshall’s 
belief is consistent with Carolene Products? 
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Ms. Kagan. Well, there’s no doubt, Senator Franken, that racial 
classifications are subject to very high scrutiny under the Equal 
Protection Clause, and have been so for a long time. And the Equal 
Protection Clause exists to ensure against discrimination on 
disfavored bases, very much included, and the archetypal example 
is race, and that it is not only appropriate, but obligatory on the 
courts to enforce that prohibition on discrimination on the basis of 
race. 

Senator Eranken. So Justice Marshall’s belief that was criticized 
in the opening statements is really very consistent with established 
constitutional law, isn’t it? 

Ms. Kagan. Well, Senator Eranken, I will say that when I wrote 
those words I was not speaking of Footnote 4 and Carotene Prod- 
ucts. I was speaking instead of — of what I’ve talked about several 
times at this hearing, which is Justice Marshall’s deep belief in en- 
suring a level playing field for all Americans and ensuring that 
each and every American, regardless of wealth or power or privi- 
lege, that each and every American gets fairly heard before the 
court. And — and when I — when I wrote that tribute to Justice Mar- 
shall and wrote those words, that was very much what I had in 
mind. 

Senator Franken. So I’d like to leave you with this thought. 
General Kagan. Justice Thurgood Marshall is one of the greatest 
lawyers and jurists in American history. This is the man who won 
Brown v. Board of Education, who helped end segregation in our 
Nation’s schools and opened the doors to black Americans. This is 
the man who proved that separate but equal was inherently un- 
equal. Not only that, but he served with distinction as Solicitor 
General, as a judge on the Second Circuit, and as the first African- 
American Supreme Court justice. This is a giant of the American 
legal system. 

And I think what I really want to say is that Justice Marshall 
wasn’t some activist radical, rather, his views were very much in 
the mainstream and in line with constitutional jurisprudence since 
1938, since Carotene, and before that. And I just think that we 
need to be aware of that and to remember that. 

Ms. Kagan. Senator Franken, I’ll just say what I’ve said on 
many occasions in the past, which is that Justice Marshall is a 
hero of American law and a hero of mine. 

Senator Franken. And of mine. Thank you. Thank you. General 
Kagan. 

Thank you, Mr. Chairman. 

Senator Franken. I’m going to yield to Senator Sessions, but I’ve 
already been told that Senator Klobuchar wanted to correct 
one 

Senator Klobuchar. Yes. We have learned from many emails to 
our office that in fact, in 1980, Solicitor General Kagan, Nancy 
Kassebaum was already serving in the Senate, so there was in fact 
one woman Senator. There were no women on the Judiciary Com- 
mittee, and I was correct: “Call Me” from Blondie was the top song. 

[Laughter.] 

Senator Klobuchar. So I wanted to make that. And I assume it 
doesn’t change any of your answers. 
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Ms. Kagan. Isn’t email a wonderful thing? You can learn you’re 
wrong right away. 

[Laughter.] 

Senator Klobuchar. It is nice. Thank you. 

Chairman Leahy. Trust me, I do. 

[Laughter.] 

Chairman Leahy. I was just looking at some of the ones that 
have come in since this started. 

Senator Specter, you just wanted to put a letter in? 

Senator Specter. Yes, Mr. Chairman. Following Senator 
Franken’s questioning, I ask consent that a letter dated May 11, 
2010 from Senator Casey and me to the Chairman and all the 
members of the Federal Communications Commission regarding 
the NBC-Comcast merger be placed in the record. 

Chairman Leahy. Without objection, so ordered. 

Senator Specter. I thank the Chair. 

[The information appears as a submission for the record.] 

Chairman Leahy. We will go to Senator Sessions, then Senator 
Hatch if he so wishes, and then Senator — let me see who else? Sen- 
ator Grassley, did you want more? And, Senator Coburn, you want 
more. 

Senator Sessions. 

Senator Sessions. We are doing our best to be cooperative. 

Chairman Leahy. I still withheld most of my time from my sec- 
ond round. 

Senator Sessions. You are very generous. Well, we would nor- 
mally be going into tomorrow with these hearings. Because of the 
extraordinary events of the week, Mr. Chairman, I am glad to work 
with you to try to finish up tonight, and we will do our best to do 
that. 

Chairman Leahy. I would note again for the record Senator Ses- 
sions has been extraordinarily cooperative in trying to do that. 

Senator Sessions. But I know you know that this is not a little 
matter. This is a very, very significant matter. A nominee could 
serve, if she served as long as Justice Stevens, 34 years — 38 years 
on the bench, and we wish you a productive service if that occurs. 

I would say at to what kind of agenda you should bring to bear, 
I think the oath sets a good agenda. The oath is that you would 
impartially do your duty with equal right to the poor and the rich, 
without respect to persons under the Constitution and laws of the 
United States. And I guess I would ask you a question. One col- 
umnist I saw said, “Would you do so without any mental reserva- 
tion or purpose of evasion? ” 

Ms. Kagan. Senator Sessions, I agree with you that that is ex- 
actly what I should be doing if I am fortunate enough to be con- 
firmed, and I would do so without any mental reservation or pur- 
pose of evasion. 

Senator Sessions. All right. 

Ms. Kagan. It feels a little bit odd to be taking what seems like 
that oath at this table. 

Senator Sessions. A bit early. But it is not an exact copy. 

You talked about Miguel Estrada. I so admired him and still do, 
and I think without a doubt spoke more on the floor in support of 
his confirmation than probably any other Senator. One of the big 
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issues that occurred was whether or not the internal memoranda 
of the Department of Justice should have been produced so that 
people in the Senate, mainly my Democratic colleagues who filibus- 
tered his nomination and kept it from ever coming up to a vote, 
which he would have been confirmed had that occurred. Their ob- 
jection in large part seemed to be that those internal memoranda 
should have been produced, whereas every living Attorney Gen- 
eral — every living former Solicitor General wrote that those docu- 
ments should not be produced. 

So I guess I would ask you. Solicitor General, do you think now 
that you should produce those documents? Or do you think the bet- 
ter policy is the one the Bush administration pursued, which was 
not to go down the road of producing such documents? 

Ms. Kagan. Senator Sessions, before you said it, I was just going 
to say that, in fact, every living Solicitor General did say that those 
documents ought not to be produced, and they said that because of 
an understanding about how the office works and how important 
confidentiality within the office is to effective decision-making. And 
I think that that’s absolutely right, and it is one of the reasons why 
I have not wanted to talk about any internal deliberations that 
have occurred within the office, and I certainly think that it was 
the right view then that those documents from within the office 
should not have been produced. 

Senator Sessions. Well, I would say I have been interested in 
what might be in those internal documents you were involved in 
in the Solicitor General’s office, but have refrained from asking for 
it. But based on that answer, I assume that you would advise other 
members of the Senate that in the future they should not be de- 
manding such documents of a nominee, absent some special, dis- 
crete problem that may justify it in an unusual case. 

Ms. Kagan. I do think that the Office of Solicitor General is a 
very special kind of office where candor and internal really truly 
thorough deliberation is the norm and that it would very much in- 
hibit that kind of appropriate deliberation about legal questions if 
documents had the potential to be made public generally in that 
way. 

Senator Sessions. Thank you. United States Code 983, the Sol- 
omon Amendment, I believe the last of the four amendments that 
we passed to try to make sure that our law schools could not con- 
tinue to get around it some way and find a loophole, says this: that 
the military must be given access “that is at least equal to the ac- 
cess to campus and to students that is provided to any other em- 
ployer.” 

My question to you is: During the entire time you were dean, did 
you give the military at least equal access to any other employer? 

Ms. Kagan. Senator Sessions, our consistent view was that we 
were in compliance with the Solomon Amendment. Of course, the 
Department of Defense determined otherwise, and when the De- 
partment of Defense determined otherwise, we complied with what 
the Department of Defense asked of us. 

Senator Sessions. I do not think that answered the question. I 
do not think there is any doubt that they were not given equal ac- 
cess to the campus. It was based on a decision you made to reverse 
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previous Harvard policy, and I just remain troubled that we cannot 
seem to get in sync on that issue. It is a big problem for me. 

My colleague asked about judicial activism. I would say that 
Judge Barak’s statement that Lindsey Graham read is a classic. He 
says, “The statute remains the same as it was, but its meaning 
changes because the court has given it a new meaning that suits 
new social needs.” 

I believe an activist — and I think I am quoting Senator Hatch, 
although he would not give me credit for it — he would not take 
credit for it. My view of an activist judge is one who allows their 
personal, political, ideological, religious or other views to cause 
them to not he faithful to the law. And when Justice — I know you 
are rushing me, Mr. Chairman. 

Chairman Leahy. I am not rushing you. 

Senator Sessions. You are breaking my little train of thought. 
It is so easy. My brain is weak. But Justice 

Chairman Leahy. It probably is the third or fourth 

Senator Sessions — [continuing]. Marshall — well, I guess Solicitor 
General Marshall and the courts who ruled against separate but 
equal, I do believe in my mind, by my definition, that was a deci- 
sion consistent with the plain words of the Constitution. When you 
said a child could not go to this school because of the color of their 
skin and another one must go to that school simply because of the 
color of their skin, that is not equal protection. So I think they just 
simply returned to the plain words of the document, and there was 
evidence that the people who drafted it had that in mind. But I 
think originalism has its limits. Each theory has its limits. But 
fundamentally I think it is not activism to reverse a bad decision, 
and the Court should do that, and the courts who failed to set aside 
bad decisions are not in harmony with the law or are failing in 
their responsibilities. 

Mr. Chairman, one more. 

I did not quite understand. I thought that Harvard had aban- 
doned any constitutional law course requirement. You and Senator 
Grassley I think talked about first-year law school requirements of 
constitutional law. Is there a requirement at Harvard in any year 
that they take constitutional law? 

Ms. I^GAN. Senator, at least as far back as when I was a stu- 
dent, there has actually not been a requirement that constitutional 
law is taken, but almost all students take a very great deal of con- 
stitutional law. 

Senator Sessions. But international law was required recently? 
A course in international law was required recently? 

Ms. Kagan. When we reviewed our first-year curriculum, we de- 
termined really because the constitutional law professors of the 
school wanted to keep constitutional law in the second and third 
year where it could be taught more in-depth and more broadly 
where students would have really greater time to study it, the con- 
stitutional law professors thought that it would not be a good idea 
to put it in the first year. Some constitutional law actually we did 
put into the first year in a course on the governmental process, and 
particularly that deals with separation of powers law. 

In general — and this has been true for a long time — Harvard has 
taught constitutional law in the second and third year where there 
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are not requirements, but the vast majority of students take a very 
great deal of constitutional law. 

Senator Sessions. Well, yesterday you indicated that the Court 
could consider foreign court opinions as they could “learn about 
how other people might approach” and think about approaching 
legal issues. And you said, “I guess I am in favor of good ideas com- 
ing from wherever you can get them.” I think some of the Justices 
on the Court have used that phrase. But ideas sound like policy to 
me. It does not sound like authority to me. 

I guess I want to ask you, there is a raging debate on the Court 
and within the legal community over the propriety of citing foreign 
law in opinions as providing guidance. Justice Stevens in the 
McDonald firearms case Monday dissented and cited “the experi- 
ence of other advanced democracies” regarding their gun restric- 
tions. 

We have got a constitutional amendment that says you have the 
right to keep and bear arms. He wants to consider the experience 
of other advanced countries. 

All right. This is my last question. 

He went on to say, “While the American perspective must always 
be our focus, it is silly, indeed arrogant, to think we have nothing 
to learn about liberty from the billions of people who live beyond 
our borders.” And Justice Scalia noted with some sarcasm that, “No 
determination of what rights the Constitution of the United States 
covers would be complete, of course, without a survey of what other 
countries do.” In other words, he was saying he thought this was 
a very unwise policy. 

So I would ask you on whose side do you come down. Justice 
Scalia’s or Justice Stevens’? 

Ms. Kagan. Well, Senator Sessions, I have not read the McDon- 
ald case so I have not read what either Justice Scalia or Justice 
Stevens has to say about that question. It is interesting that you 
ask this with respect to the Second Amendment, because I think 
that I was asked about this question during my SG confirmation, 
was given a written question about whether I thought that the use 
of foreign law was appropriate in the context of the Second Amend- 
ment. And I hope I am remembering this correctly that I said it 
was not, that the Second Amendment question as defined by Heller 
was so peculiar to our own constitutional history and heritage that, 
you know, foreign law did not have any relevance. 

So I hope I am paraphrasing that accurately, but I know I wrote 
about it to the Senate previously. 

Senator Sessions. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

I will also put in the record — ^you had mentioned Solicitors Gen- 
eral. We have a letter directed to Senator Sessions and myself 
signed by Solicitors General in the administrations of Presidents 
Ronald Reagan, George H.W. Bush, William Clinton, and George 
W. Bush, all supporting you, Ms. Kagan, to be on the Supreme 
Court. It is signed by Charles Fried, Kenneth Starr, Drew Days, 
Walter Dellinger, Seth Waxman, Ted Olson, Paul Clement, Gregory 
Garre, all supportive. And I will put that in the record. 

[The letter appears as a submission for the record.] 

Chairman Leahy. Senator Grassley, you are recognized. 
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Senator Grassley. If you answer the questions briefly, I will not 
need the 13 minutes and 10 seconds that Senator Sessions just 
took. 

Ms. Kagan. You were counting, huh? 

Senator Grassley. Here is where we are. I want to make one 
statement because I did not want you to have the last word on 
Baker and settled law, so I would make this clarification, and you 
do not need to comment. 

My question on the precedential value of Baker was whether 
Baker is binding as settled law on lower courts until the Supreme 
Court revisits the issue. The Supreme Court has stated, “Lower 
courts are bound by summary decisions by this Court ‘until such 
time as the Court informs (them) that (they) are not.’” So until the 
Supreme Court speaks directly in response to the issue in Baker, 
it seems that the Court precedent supports the position that Baker 
is settled law and should control in the lower courts. 

Ms. Kagan. Senator Grassley, may I? 

Senator Grassley. You may. 

Ms. Kagan. This is not an area which I know a great deal about, 
so I thought that I was stating, you know, what Senator Leahy 
called hornbook law on this question. But it is not an area that I 
have studied in any depth, and I look forward to being further in- 
formed about it. 

Senator Grassley. Thank you. I want to go to the fact that in 
1996 Congress passed and President Clinton signed into the law 
the Defense of Marriage Act. That law defines marriage for pur- 
poses of Federal law as between one man and one woman, and it 
also provides that no State or territory shall be required to give ef- 
fect to another State that recognizes same-sex marriages. Both pro- 
visions have been challenged as unconstitutional, and Federal 
courts have upheld both. 

Do you agree with Federal courts which have held that DOM A 
does not violate the full faith and credit clause and is an appro- 
priate exercise of Congress’ power to regulate conflicts between the 
laws of different States? 

Ms. Kagan. Senator Grassley, I do think that that is an issue 
that might come before the Court, the constitutionality of DOMA, 
so it would not be appropriate for me to comment on it. 

Senator Grassley. OK. Let me move on then, a little bit along 
the same line but a different approach, whether or not you played 
any role in approving or reviewing the Reply Memorandum in Sup- 
port of Defendant United States’ Motion to Dismiss in the case of 
Smelt V. United States? If so, could you please explain why the Jus- 
tice Department abandoned the argument that traditional mar- 
riage rationally served the legitimate interest of promoting the 
raising of children by both parents, which Congress could reason- 
ably conclude is the optimal environment for raising children? 

Ms. Kagan. Senator Grassley, this was not a case in which I was 
the decisionmaker. It was a case in district court, and the Solicitor 
General’s decision-making responsibilities take over at the appel- 
late court level. It was a case in which members of my office and 
I reviewed some briefs and participated in some discussions. And 
I think I would need to say with respect to those discussions that, 
you know, I cannot reveal any kind of internal deliberations of the 
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Department of Justice, but just to say that, in general, lawyers do 
make a raft of decisions, strategic and otherwise, about how best 
to present cases. And the Department of Justice is right now de- 
fending the DOMA legislation in the courts in that case and in a 
couple of others. 

Senator Grassley. Do you believe that it was necessary to note 
in the Reply Memorandum that “the Administration does not sup- 
port DOMA as a matter of policy, believes that it is discriminatory, 
and supports its repeal”? Do you believe such language is con- 
sistent with your promise to vigorously defend the statutes of our 
country? 

Ms. Kagan. Senator Grassley, I am reticent to talk about par- 
ticular decisions made with respect to that brief, not only because 
I was not the decisionmaker on that brief, but because the Depart- 
ment of Justice is currently litigating those cases, and I do not 
want to do anything that interferes or undermines or, you know, 
in any way gets in the way of the defense the Department of Jus- 
tice is making on those cases. 

Senator Grassley. OK. Well, you took an oath to defend the 
laws of the United States, including DOMA. Would you agree that 
calling a law “discriminatory” and advocating for its repeal is no 
defense? 

Ms. Kagan. Senator Grassley, I do believe that the Department 
of Justice is vigorously defending DOMA in that case and in other 
cases. 

Senator Grassley. OK. On another matter, in Griswold Justice 
William Douglas stated 

Chairman Leahy. How much more time would the Senator like? 

Senator Grassley. I want less than what Senator Sessions had. 

Chairman Leahy. Senator Sessions, of course, is the Ranking 
Member and by tradition 

Senator Grassley. Oh. Well, then can I have 2 more minutes? 

Senator Sessions. Mr. Chairman, I think he can 

Senator Grassley. Can I have 

Senator Sessions. You can give him 

Chairman Leahy. He asked for 2 more minutes, and I am going 
to give it to him. But I just want to know because we have to plan 
for the 

Senator Grassley. This will be the last question. 

Chairman Leahy — [continuing]. Security people on the closed 
room. 

Senator Sessions. And we can be so pleased that he can be 
Ranking Member next year. 

[Laughter.] 

Senator Sessions. You should be nice. 

Chairman Leahy. I would miss you so much, I do not know if 
I could handle that. 

Go ahead. Senator Grassley. 

Senator Grassley. Do not worry. 

In Griswold, Justice William Douglas stated that, although the 
Bill of Rights did not explicitly mention the right to privacy, it 
could be found in the “penumbras” and “emanations” of the Con- 
stitution. 
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A two-part question. Do you agree with Justice Douglas that 
there are certain rights that are not explicitly stated in our Con- 
stitution that can he found by “reading between the lines”? Is it 
appropriate for a judge to go searching for “penumbras” and “ema- 
nations” in the Constitution? 

Ms. Kagan. I think, Senator Grassley, that rights have to have 
textual bases, and so I would not subscribe to the Justice Douglas 
approach on penumbras and emanations. 

I do, as I think every nominee has, support the result in Gris- 
wold. I think that the way other Justices have understood that re- 
sult as properly justified is through the Liberty Clause of the 14th 
Amendment. 

Senator Grassley. Well, then I think from your answer, which 
I like, that you do not — you would not say that there are a lot of 
other rights that are implicitly written into the Constitution then? 

Ms. I^GAN. I do believe that rights need a textual basis in the 
community, and they might have that basis in general clauses, but 
there needs to be a textual basis in the Constitution for any right. 

Senator Grassley. OK. Then the last point would be a continu- 
ation of this, and I think you probably answered it, but let me tell 
you why I ask these questions, because of somebody called Justice 
Souter. Some judges found ways to make law through “penumbras” 
in the Constitution. Justice Souter in his confirmation hearing told 
me that the courts fill “vacuums” in the law. Justice Sotomayor has 
said that the court of appeals is “where policy is made.” If you are 
confirmed, will you try to find a creative way to “make policy” from 
the bench based upon “penumbras” or Souter’s “vacuums” ? 

Ms. Kagan. Senator Grassley, I have tried during the course of 
this day and a half to state how I would approach constitutional 
interpretation, that where the text governs, the text governs; where 
more work needs to be done, what judges ought to look to is the 
structure of the Constitution, the history of the Constitution, and 
the precedent relating to the Constitution. And that is what I 
would do in any case. It is law all the way down, I think is what 
I said yesterday, and that is what I believe. It is not personal 
views. It is not moral views. It is not political views. It is law all 
the way down. 

Senator Grassley. I gave you an opportunity to sum up 2 days 
of what you have been trying to tell us. Thank you. 

I was 5 minutes short of Senator Sessions. 

Chairman Leahy. I found when the Republicans were in control 
and I was ranking members, they always gave me a little bit extra 
and Senator Sessions has never been cutoff. Senator Graham, did 
you have anything? 

Senator Graham. No. 

Chairman Leahy. Senator Coburn, how much time would you 
like? 

Senator Coburn. Oh, less than 10 minutes. 

Chairman Leahy. You are recognized. Go ahead. 

Senator Coburn. Thank you. 

Chairman Leahy. And at that point, just so people know on the 
schedule, when Senator Coburn finishes, you have a short 10- 
minute statement you want to make, I will too and we will break 
for about 15 minutes and then reconvene in the regular room. 
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right? The regular room which has heen secured hy the people who 
do that. I have only heen here for 36 years, I am still learning my 
way around. Senator Cohurn, go ahead. 

Senator Coburn. Thank you, Mr. Chairman. Again, thank you 
for your testimony and your answers to our questions. I know it 
hasn’t heen the most pleasant experience in the world, but this is 
my fourth one and I think this has been one of the best. 

Ms. Kagan. Senator Coburn, I want to say that I think it has 
been terrific. Everybody has been very fair and very considerate 
and I hope you found it informative. I found it somewhat wearying 
but actually a great moment in my life. 

Senator Coburn. Just a couple of questions and hopefully I won’t 
use all 10 minutes. 

I was interested in your discussion about the economic versus 
non-economic test on the commerce clause and just to put your feel- 
ings on whether or not that test supercedes original intent. 

Ms. Kagan. Well, Senator Coburn, I think this goes back to some 
of the discussion that we were having yesterday. As I understand 
the court’s commerce clause law, that test is the governing test 
which is entitled to the weight the precedent usually has. 

That means that it’s not enough to say that the decisions are 
wrong and it doesn’t matter why the decisions are wrong. It doesn’t 
matter whether the decisions are wrong because they are contrary 
to original intent or for some other reason why people might think 
that decisions are wrong. 

The point of precedent is to constrain judges and the point of 
precedent is to remind judges that they don’t know everything and 
that they should rely on sort of the wisdom of the courts and of 
other judges over time. I think that, and the point of precedent is 
to provide stability and reliability in the law. 

I think that those values govern even though somebody might 
come in and say a decision is wrong. That is true if the person says 
the decision is wrong because it violates the text or it violates the 
history, the original history or it violates anything else that there 
is, there needs to be a kind of high bar for reversing precedent. 

Senator Coburn. But that does not preclude that precedent can 
be reversed. 

Ms. Kagan. It can be reversed, and we have talked on various 
occasions about when it can be reversed. In particular if the prece- 
dent is unworkable or if the precedent’s doctrinal support has erod- 
ed or if the precedent no longer fits the actual factual empirical cir- 
cumstances that exist in the country, there are occasions in which 
precedent can be reversed. 

Senator Coburn. Let me go onto another section if I might. The 
coercion test that you discussed. Do you find it ironic that the coer- 
cion test applied to graduating seniors in high school who are old 
enough to go and die for this country but the coercion test says 
they are not old enough to make a decision about something they 
hear? Is that ironic to you? 

Ms. Kagan. Senator Coburn, I have tried hard not to charac- 
terize particular decisions, not to grade them, not to give them the 
thumbs up or the thumbs down. 

Senator Coburn. You would admit there is some irony in that? 
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Ms. Kagan. Senator Coburn, when I talked about this with, I for- 
get who I talked to about it. 

Senator Coburn. I do, too. I forgot who you talked to about it 
as well. 

Ms. Kagan. I did talk about how one of the, I think an attribute 
of the coercion test is that four different people can look at a prac- 
tice and have four different views as to whether coercion has in 
fact taken place. 

I think everybody would say that coercion, adults are different 
than children. I think the question of sort of who counts as a child 
and who counts as an adult is one of those matters that I think 
the coercion test is, notably presents that different people can look 
at the same set of facts and reach different conclusions as to 
whether the government in fact has engaged in coercive activity. 

Senator Coburn. Thank you. I have two final questions. One, 
was there at any time, and I’m not asking what you expressed or 
anything else, was there at any time you were asked in your 
present position to express an opinion on the merits of the health 
care bill? 

Ms. Kagan. There was not. 

Senator Coburn. Thank you. And final question. It is your testi- 
mony before this Committee that you had no efforts at all to influ- 
ence the decision by ACOG in terms of what they ultimately put 
out on partial birth abortion? 

Ms. Kagan. My only dealings with ACOG were about talking 
with them about how to ensure that their statement expresses 
their views. I was a staffer with no medical knowledge. I would not 
have presumed to nor would ACOG have thought it was relevant 
for me to. 

Senator Coburn. But you were part or at least you acknowledge 
being a part of the people who developed the four options for Presi- 
dent Clinton. 

Ms. Kagan. I definitely participated in discussion of this issue. 

Senator Coburn. And you referenced that that was our memo, 
correct? In other memos to the President. 

Ms. Kagan. Yes. I mean, I definitely participated as an aide in 
trying to implement the President’s views on this issue. 

Senator Coburn. And you were concerned with their original 
language, that is true? 

Ms. Kagan. I was 

Senator Coburn. ACOG’s original language. You were concerned 
with. It was problematic. 

Ms. Kagan. I was concerned that that language did not accu- 
rately reflect what ACOG’s views were and what they had ex- 
pressed to us. 

Senator Coburn. Their original language, being somebody that 
has delivered thousands of — where it was absolutely accurate. 
Their second language was not accurate. I would think that the 
vast majority of those who have been through my experience would 
agree with that. 

I have no other questions for you. I thank you for the spirit in 
which you answered the questions here today. As was said in the 
paper today, you kind of light up a room. I agree with that. Con- 
gratulations on your nomination. 
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Ms. Kagan. Thank you so much, Senator Cohurn. 

Chairman Leahy. Thank you. 

Senator Coburn. And that’s 3 minutes early, Mr. Chairman. 

Chairman Leahy. It’s what? 

Senator Coburn. Three minutes early. 

Chairman Leahy. God bless you. I will put it on your posi- 
tive — 

Senator Coburn. I know the Chairman remembers when he was 
a lowly low Ranking Member of the Judiciary Committee some 35 
years ago. 

Chairman Leahy. I have so many stories. I’m not going to do it 
with the television. I will tell you a couple of them afterwards. I 
will put the extra 3 minutes in your ledger. Now it is very full. 

Senator Coburn. Thank you. 

Chairman Leahy. Senator Session, you want to make a short 
posing, I understand? 

Senator Sessions. I would be pleased to. First I would offer a 
number of letters for the record from Colonel Gonzolo Bagara who 
would oppose the nomination. Judicial Action Group, the National 
Right to Life Committee, Military Families United, Southern Bap- 
tist Ethics and Religious Liberty Commission, American Associa- 
tion of Christian Schools and Center for Military Readiness who ex- 
pressed opposition to the nominee. 

We talked about a lot of important issues today. The interstate 
commerce issue, several of our Committee members asked about it. 
Lopez, Morrison, a 5-4 decision. Foreign law, that’s a ranging de- 
bate within our country today. 

I do not see how anyone can justify a citation to actions outside 
the country as any authority whatsoever to define what Americans 
have done. Americans believe that you only govern with the con- 
sent of the governed and we have not consented to be governed by 
Europe or any other advanced nation. 

People are concerned about abortion issues, they are concerned 
about national security. We’ve got raging debates in our conference 
over that. I think this nominee in private life wrote a very intem- 
perate letter about some of those issues that causes me concern. 

The ownership of firearms. We’ve got two seminal cases 5-4 that 
had it been one vote switched within 5-4, completely eviscerating 
the right to keep and bear arms, allowing any city or any county 
in America, any state to completely deny the people of the right to 
keep and bear arms. 

People are worried about that. Senator Coburn has been, some 
of the things he’s saying that I’m hearing as I’m going around my 
state, people are concerned and are asking the question is there 
any limit on what you do in Washington? Does anybody care? We 
do. We are tired of this. We are worried about this and I think 
their worries are legitimate. I don’t think it’s extreme. 

We are talking ab^out activism. Justice Barak says, you know, the 
words don’t change but you give them new meaning that suits new 
social needs. Well, I know you said he’s your hero and I’m sure 
you’re correct that you don’t adopt all of his philosophies, but many 
judges in the court system in America today are not too far from 
that I believe, and I believe some of those judges are not fulfilling 
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their oath. I’m not going to vote for a judge I do not believe is com- 
mitted to that. 

I am worried about the idea of legal progressivism. I think that’s 
a pernicious philosophy. A liberal ideal has always, I have had, I 
do admire the liberal ideal in the American tradition. But this pro- 
gressive movement I think is particularly hostile to playing the 
law. I’m not pleased with it. 

The President, I think as Senator McCain said is a legal progres- 
sive, or Mr. Greg Craig, his counsels have said and indicated that 
you are, Ms. Kagan. So I worry about that. 

And I would just say with regard to the discussion about Har- 
vard and the military, I am concerned about the way you overall 
described what happened, suggesting that it really wasn’t that big 
a deal and that you always wanted to help the military. 

I was involved in writing the Solomon Amendment, several dif- 
ferent versions of it. It took four times to get it so the deans around 
the country couldn’t figure a way to get around it. It was a national 
debate, it was very intense at Harvard and I do believe that your 
actions, I think your actions there were not consistent with the 
law. 

So a nominee is a person of skill and intelligence who has a di- 
verse background. I do think that this Senate has a very serious 
responsibility at this time and people are deeply worried about our 
Constitution and is it being followed. They want to know that the 
next nominee to our Supreme Court will be faithful to that Con- 
stitution even if they don’t like it. 

Some of the things you have said today have indicated that, but 
a combination of record and statements leave me uneasy. So I look 
forward to studying that record and trying to fairly and objectively 
make my evaluation of whether I should vote for you for Supreme 
Court of the United States. Thank you, Mr. Chairman. 

Chairman Leahy. Solicitor General Kagan, the good news is that 
this is in all likelihood the last time you will ever have to be in 
a public hearing before a Senate Judiciary Committee. 

Some of us have probably enjoyed it more than you have. I have 
appreciated your, not only your intellect but your good humor 
throughout. 

I said to somebody, see, we do agree on something. I said to 
somebody earlier today who mentioned I have been here through- 
out all the hearings, I said it was like going back to my favorite 
courses in law school. 

You have patiently listened to our statements, you have an- 
swered our questions over the last 3 days, yesterday you testified 
10 hours, today you have been here since 9 this morning. Each 
Senator both sides participated in a 30-minute opening round. 
Some took the opportunity for another 20-minute round and some 
have gone beyond that to over an hour. 

Of course I mention for the public watching, this is in addition 
to our other interactions with you. All of us have met with you pri- 
vately. I know speaking from my views, when I met with you you 
answered openly and candidly every single question I asked you. 

I appreciate that you engaged with Senators, you have answered 
their questions more fully than many recent nominees. Senators on 
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both sides of the aisle have liked and agreed with some of your an- 
swers and they have differed with others. 

That, based on my experience, is not unusual in hearings. Based 
on my review of your record, now your answers this week I ex- 
pected that you and I would not always agree. I do not agree with 
every decision that Justice Stevens has written or Justice O’Connor 
or Justice Souter, but I have such great respect for their judgment. 
I respect their judicial independence and I have never once regret- 
ted my vote for each of these Justices. 

I mentioned each were nominated by a Republican President. I 
voted for each of them. I have never regretted those votes for each 
of them. I hope the Senators and the American people have a bet- 
ter sense of the kind of Justice you would be. 

You demonstrated an impressive. I’d say an encyclopedic knowl- 
edge of the law and we can see why so many of your students, 
many of whom I have met here during these hearings consider you 
a wonderful teacher of the law. 

I told my wife last night, I really wish I could be back in law 
school taking a course with you. You spoke about your approach to 
the law, you consistently spoke of judicial restraint and your re- 
spect for our Democratic institutions, your commitment to the con- 
stitution and the rule of law. 

You demonstrated a traditional view about deference to Congress 
and judicial precedent, a view that conservatives used to embrace 
and fortunately few still do. I’m pleased that over 1,000 members 
of the public were able to attend your hearings in person. Thou- 
sands more watched your confirmation hearing live on television 
and we streamed it online through the Judiciary Committee 
website. 

I believe the country needs and deserves a Supreme Court that 
bases its decision on the law and the Constitution, not politics or 
ideological agenda by either the right or the left. No Justice should 
substitute his or her personal preferences and overrule Congres- 
sional efforts to protect hard working Americans pursuant to our 
constitutional role. 

Judges have to approach every case with an open mind and a 
commitment to fairness. I respect your plight and I take so seri- 
ously which you pledge to all of us here that you will do your best 
to consider every case impartially, modestly, with a commitment to 
principle in accordance with law. 

Solicitor General Kagan, I believe you. We stand in recess. 

[Whereupon, at 5:35 p.m., the Committee was recessed.] 
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THE NOMINATION OF ELENA KAGAN TO BE 
AN ASSOCIATE JUSTICE OF THE SUPREME 
COURT OF THE UNITED STATES 


THURSDAY, JULY 1, 2010 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 4:04 p.m., in room 
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Specter, Schumer, Durbin, Cardin, Klo- 
buchar, Kaufman, Sessions, Hatch, and Kyi. 

Chairman Leahy. Good afternoon. First off, I should say I apolo- 
gize to everybody who has been waiting patiently. In respect for 
our former colleague and long-serving colleague. Senator Robert 
Byrd, whose body was lying in repose in the Senate, some that is 
an extraordinary occurrence, until just a few minutes ago, we de- 
cided not to hold the hearing during that time. 

There are a number of panels. If any one of you has a full state- 
ment, we will put the statement in the record, no matter what. You 
can just submit your statement. All of it will be in the record, and 
then I would urge you, each one, to keep within the 5-minute limit, 
and then Senators will be recognized for 5 minutes each to go 
around. 

I would ask all of you to stand. I will administer an oath. 

[Laughter.] 

Sorry. No, just the witnesses. 

I was beginning to feel important at that point. I never had a 
room stand before. Colonel, I know about your shoulder, and do not 
worry. We are not going to ask you to raise your right hand. But 
others, if you would, repeat after me, do you solemnly swear that 
the testimony you all give in this matter will be the whole truth 
and nothing but the truth, so help me God? All you have to do is 
say, “I do.” 

Ms. Ledbetter. I do. 

Mr. Gross. I do. 

Ms. Gibbins. I do. 

Captain Youngblood. I do. 

Captain Hegseth. I do. 

Colonel Moe. I do. 

Chairman Leahy. Thank you. Frankly, I cannot imagine any 
member of this panel or the other panels doing anything but. 

(305) 
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Our first witness is Ms. Ledbetter. Lilly Ledbetter served as a 
manager at the Goodyear Tire and Rubber Company plant in Gads- 
den, Alabama, for more than 19 years. She was the plaintiff in the 
employment discrimination suit Ledbetter v. Goodyear, and she is 
now a tireless advocate for workplace fairness. Her case was one 
where she had been paid less than men doing the same thing, and 
that was kept hidden from her until well after she had retired. The 
Lilly Ledbetter Fair Pay Act of 2009 is named in her honor. 

Ms. Ledbetter, please go ahead. 

STATEMENT OF LILLY LEDBETTER, PLAINTIFF, LEDBETTER v. 

GOODYEAR TIRE 

Ms. Ledbetter. Thank you, Mr. Chairman and members of the 
Committee. My name is Lilly Ledbetter, and it is an honor to be 
here. I am not a lawyer, but I know two things. I know that the 
Supreme Court’s decisions have a profound effect on everyday 
Americans, and I have learned that who is on the Supreme Court 
makes all the difference. 

I never in a million years would have thought that one day I 
would end having my fate decided by the Supreme Court. But I 
did. It all started in 1979 when Goodyear hired me to work as a 
supervisor in their tire plant in Gadsden, Alabama. I worked hard 
and I was good at my job, but Goodyear did not make it easy. I 
was one of only a few female supervisors, and I faced discrimina- 
tion and sexual harassment by people who did not want women 
working there. 

At the end of my career, someone left an anonymous note in my 
mailbox at work showing how much I got paid compared with the 
male managers. I was actually earning 20 percent less than the 
lowest-paid male supervisor in the same position. 

On my next day off, I filed a complaint with the EEOC. Goodyear 
tried to say I was a poor worker and that is why they had given 
me smaller raises than the men. But after hearing all of the evi- 
dence, the jury did not believe them. It found that Goodyear had 
discriminated against me because I was a woman. That was a good 
moment. The jury was not going to stand for a national corporation 
paying me less than others just because of my sex. 

But then by a single vote, the Supreme Court took it all away. 
Five of the Justices said I should have complained after the first 
time I was paid less than the men, even though I did not know 
what the men were getting paid and had no way to prove that it 
was discriminatory. 

The Court said that once 180 days passed the smaller paychecks 
no longer counted as discrimination. But it sure feels like discrimi- 
nation when you are on the receiving end of that smaller paycheck 
and trying to support your family with less money than the men 
are getting for the same job. 

And Goodyear continues to treat me like a second-class citizen 
and worker today because my pension and Social Security is based 
on the amount I earned. Goodyear gets to keep my extra pension 
as a reward for breaking the law. 

Justice Ginsburg hit the nail on the head when she said that the 
majority’s decision did not make sense in the real world. People 
cannot go around asking their co-workers how much money they 
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are making. In lots of places that could get you fired. Plus, even 
if you know that some people are getting paid more than you, that 
is no reason to suspect discrimination right away. You want to be- 
lieve that your employer is doing the right thing and it will all 
even out down the road. And, anyway, it is hard to fight over a 
small amount of money early on. 

But the majority did not understand that or did not care. How 
it could have thought Congress would have intended the law to be 
so unfair I will never know. So Congress had to pass a new law 
to make sure that what happened to me would not happen to oth- 
ers in the future. My case shows that who gets appointed to the 
Supreme Court really makes a difference. 

If one more person like Justice Ginsburg or Justice Stevens were 
on the Court, one more person who understands what it is like for 
ordinary people living in the real world, then my case would have 
turned out differently. 

Since my case, I have talked to a lot of people around the coun- 
try. Most cannot believe what happened to me and want to make 
sure that something like it does not happen again. They do not 
care if the Justices are Democrats or Republicans or which Presi- 
dent appointed them or which Senators voted for them. They want 
a Supreme Court that makes decisions that make sense. 

That is why these hearings are so very important. We need Jus- 
tices who understand that law must serve regular people who are 
just trying to work hard, do right, and make a good life for their 
families. And when the law is not clear. Justices need to use some 
common sense and keep in mind that the people who write laws 
are usually trying to make a law that is fair and sensible. 

This is not a game. Real people’s lives are at stake. We need Su- 
preme Court Justices who understand that. 

Thank you very much for allowing me this honor. Thank you, sir. 

[The prepared statement of Ms. Ledbetter appears as a submis- 
sion for the record.] 

Chairman Leahy. Thank you very much, Ms. Ledbetter. You 
have been before this Committee before, and I always appreciate 
your being here. 

Our next witness is Jack Gross. He recently retired from the 
Farm Bureau Financial Services, FBL, after 29 years. He was the 
plaintiff in Gross v. FBL Financial Services, Inc. The Supreme 
Court’s 5-4 decision in that 2009 case made it more difficult for 
employees to prove they are victims of age discrimination. I advo- 
cated for the passage of the Protecting Older Workers Against Dis- 
crimination Act. 

Please go ahead, sir. 

STATEMENT OF JACK GROSS, PLAINTIFF, GROSS V. FBL 
FINANCIAL SERVICES, INC. 

Mr. Gross. Thank you. Chairman Leahy, Ranking Member Ses- 
sions, and Committee members, for inviting me here to tell my 
story and state my position regarding the outcome and implications 
of the Supreme Court decision in my case. Gross v. FBL. 

It is an honor to be given this opportunity to speak out on behalf 
of millions of older workers, all too many of whom have experi- 
enced discrimination in the workplace. 
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While my name has now become associated with age discrimina- 
tion, my story is being duplicated daily across the country, and my 
case has already been cited hundreds of times to deny remedies to 
victims of many other non-Title VII forms of workplace discrimina- 
tion. I certainly never imagined that my case would end up here 
when it all started over 7 years ago or that it would have such far- 
reaching implications. 

Very briefly, my employer. Farm Bureau Insurance, or FBL, de- 
moted all claims employees who were age 50 or over and had su- 
pervisory or higher positions. I was included in that wholesale de- 
motion even though I had 13 consecutive years of performance re- 
views in the top 3 to 5 percent of the company. My career and my 
contributions were exceptional, and they were very well docu- 
mented for the jury. 

With very strong evidence of age discrimination, I filed a com- 
plaint, and 2 years later a Federal jury spent a week listening to 
all the testimony, seeing all the evidence, and being instructed on 
the ADEA, your law. The verdict came back in my favor and I 
thought the ordeal was over in 2005. As we now know, it was just 
the beginning. 

FBL appealed and the Eighth Circuit overturned my verdict be- 
cause I had a “mixed motive” jury instruction, and they said that 
required so-called direct evidence instead of just the preponderance 
of circumstantial evidence that we had provided. 

With four decades of legislation and court precedent overwhelm- 
ingly on our side, we appealed to the Supreme Court, and we were 
elated when they accepted certiorari on that one issue of direct evi- 
dence requirements and “mixed motive” instructions. At the hear- 
ing, however, the Supreme Court broke with their own protocol and 
allowed the defense to advance an entirely new argument, one that 
had not been briefed nor had we been given an opportunity to pre- 
pare a rebuttal. In effect, it was a bait-and-switch on us — accepting 
cert, on our question and then ignoring that question to use my 
case as a vehicle to eviscerate the clear intent of the ADEA by cre- 
ating a new hierarchy of workplace discrimination. Those that were 
specifically covered in Title VII were now at the top and required 
the prevailing standard of proof while all others, including age, 
now require — are at the lower tier and require a new and signifi- 
cantly higher standard of proof. 

I believe Congress, the branch of Government closest to the peo- 
ple clearly intended to abolish discrimination in the workplace, not 
to create exceptions for it or to stratify it. We came to DC last June 
believing our highest Court would uphold the rule of law and apply 
it consistently to all areas of discrimination. We were disappointed 
and, quite frankly, disillusioned by their arrogance in putting their 
own ideology ahead of the clear will of Congress and their own 
precedents. 

Since the Supreme Court’s decision, I have been particularly dis- 
tressed over the collateral damage that has been inflicted on oth- 
ers. I hate having my name associated with the pain and injustice 
now being inflicted on other victims of discrimination because it is 
now nearly impossible to provide the level of proof required by that 
decision. 
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My case went largely unnoticed by the media and the public, but 
its tentacles are going to impact the lives of millions of workers. 
I have to keep reminding myself that I am not the one who 
changed your law. Five Justices did. With that I am not labeling 
the Court as a bad Court, but it is one that got at least one case 
entirely wrong, and the way they did it was unjust. Mistakes can 
be fixed, and we can move on. 

Congress has a long history of working together on a bipartisan 
basis to create and maintain and level playing field in the work- 
place. The ADEA is just one example. I urge you on behalf of mil- 
lions of workers who only want an equal opportunity to revive that 
bipartisan spirit you have demonstrated in the past on civil rights 
issues and pass the Protecting Older Workers Against Discrimina- 
tion Act soon, before more of your constituents back home are hurt 
by the new Court-made law. 

I am here before you as a man who agonized over the decision 
to pursue this case. As much as I hate discrimination in all its 
forms, I knew that I would he burning my career bridges behind 
me once I was branded as litigious. My wife, Marlene, and I prayed 
about it, decided it had to be done, and we left the outcome in 
God’s hands, never expecting that He would bring us here. If my 
experience eventually prevents anyone else from having to ensure 
the pain and humiliation of discrimination, I will always believe 
that this effort was part of God’s plan for my life. 

Thank you. 

[The prepared statement of Mr. Gross appears as a submission 
for the record.] 

Chairman Leahy. Thank you very much, and thank you for com- 
ing here again. 

Jennifer Gibbins is the Executive Director of the Prince William 
Soundkeeper, the leading environmental advocacy organization in 
Prince William Sound, Alaska. 

Incidentally, I went there once years ago with former Senator 
Ted Stevens. It is a beautiful area. 

She lives in the remote fishing town of Cordova, the site of the 
1989 Exxon Valdez oil spill. For the past 7 years, she has worked 
to inform the public about the ongoing environmental, economic, 
social, and cultural impacts of the Exxon Valdez oil spill. 

Ms. Gibbins, please go ahead. 

STATEMENT OF JENNIFER GIBBINS, SOUNDKEEPER/ 
EXECUTIVE DIRECTOR, PRINCE WILLIAM SOUNDKEEPER 

Ms. Gibbins. Thank you, Mr. Chairman and Committee mem- 
bers. I am honored to be here today and speak briefly regarding the 
spill’s ongoing impacts to people of my community and across 
Prince William Sound. I also want to be clear that everyone here 
understands that I myself am not an Exxon plaintiff. 

The precedent-setting decision in that case equated Exxon’s pun- 
ishment, at the time the most profitable corporation in the world, 
to the loss of individual working men and women after 20 years of 
litigation. 

When the decision was announced in my town, the streets were 
silent, people were somber, and they just did not speak for days. 
You walked into the local breakfast dive which is typically bustling 
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with activity and fishermen talking about the upcoming season, 
and it was quiet. People were dazed. They stared at their eggs, 
they stared at the wall. 

There are five key messages I wish to deliver to you today, and 
they are especially important with what is going on in the gulf. 

First, above all, you cannot clean up an oil spill. Period. 

Second, the more than 32,000 victims of the Exxon Valdez spill 
were never made whole as Exxon promised. Regardless of compen- 
satory or punitive damages, life as they knew it was permanently 
and irrevocably altered. 

Third, lingering oil persists in Prince William Sound to this very 
day, and you do not need a shovel to find it. 

Fourth, there is the pervasive sense that Government and the 
courts have failed the people — to the point where many question 
their relevance — and the question goes far beyond the health of 
their fundamental right to justice. They question its simple exist- 
ence. 

Fifth, and perhaps most sadly, almost 20 years to the day, it is 
as if there is an echo coming from the gulf The people of Prince 
William Sound stand in solidarity with the people in the gulf, and 
I do not know a single person who is surprised by what has hap- 
pened. We tell them very clearly, do not believe a single word that 
BP is telling you. Do not expect anyone to help you. And, sadly, do 
not hold your breath when it comes to the courts. 

I am going to speak very briefly today to some of the impacts. 
There are four primary areas — environmental, cultural, economic, 
and social — and I am going to skip most of those and just focus on 
the societal impacts. 

One of the least understood impacts of the Exxon Valdez spill is 
the impact of litigation that continued for 20 years. Victims were 
promised in exact words — and we are hearing similar words 
today — that “you are lucky it was Exxon”, that Exxon would “make 
you whole,” that the litigation “will not go on for 20 years.” 

After the spill, there were divorces, suicides; there were families 
that lost everything, and a lot of people left. Men speak to this very 
day of the psychological struggle due to losing their identity as 
family provider. 

One fisherman, now 50, has described to me of sinking into a 
mental abyss over the years following the spill when his wife had 
to become the sole breadwinner for the family. He was so affected 
that he began to fantasize about killing her. 

Another fisherman friend of mine about the same age stunned 
the community at a gathering just 2 years ago, declaring that he 
had recently been contemplating suicide because of his feelings of 
worthlessness. At about that same time, a woman in Cordova told 
me that the endless court case made her feel that she simply did 
not exist as a human being. 

Personal resource loss, chronic stress, feelings of alienation, anx- 
iety, social disruption — these have been studied by highly 
credentialed social scientists in our town for 20 years, and these 
same scientists are now in the gulf. 

Because Exxon has such deep pockets — which, not incidentally, 
expanded exponentially over the past 20 years — they could litigate 
endlessly, wearing down their victims who, even as they stood to- 
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gether, were dwarfed. Exxon knew that if they played it as long as 
they could, memories would fade, the context could be changed, and 
they could win big. 

In 2008, a representative for Exxon speaking in the media called 
the punitive damages as originally awarded “an excessive windfall” 
for the plaintiffs. 

Exxon fought hard to avoid a precedent, and the cruelest irony 
for the plaintiffs is that a precedent was indeed set, one that di- 
minished them further. 

To be dragged through litigation for 20 years is to be victimized 
over and over again. The burden of proof is always on the victim, 
and we are now hearing this from BP. They will pay all “legiti- 
mate” claims. We in Prince William Sound know exactly what that 
means. 

Somewhere along the way America has forgotten that corpora- 
tions do not own the air or the lakes or the rivers or the seas. A 
privilege to use them has been granted on behalf of the millions of 
citizens who do, in fact, own them, and the business community is 
not living up to that privilege. 

How often is the root of disaster a cost-cutting, profit margin 
issue? Citizens need a better way of ensuring that people in busi- 
ness take the time to do what is right. I support the Big Oil Pol- 
luter Pays Act, and I believe that it is time to update OPA 90. 

Today in Prince William Sound we are working to move on, and 
it has been a long haul. But the journey is just beginning for the 
people in the gulf And I think Elena Kagan seems like a fine 
nominee to the Supreme Court. She clearly knows the law, and she 
has a passion for it. And she wants the job. 

I just wish the nomination process was more about thinking and 
thoughtful discussion and less about sort of the silly pursuit of the 
“ah-ha” moment. 

You know what they say about thinking: that it is patriotic. 

Thank you. 

[The prepared statement of Ms. Gibbins appears as a submission 
for the record.] 

Chairman Leahy. Thank you very much, Ms. Gibbins. 

Our next witness is Captain Flagg Youngblood. He is an Army 
veteran who deployed to Afghanistan in 2003 and 2004 as a mem- 
ber of the California Army National Guard. He has served as Di- 
rector of Military Outreach for Young Americans Foundation. He is 
a native of Nashville, Tennessee. Captain Youngblood graduated 
from Yale University. Am I correct in all that? 

Captain Youngblood. Thank you. No. I will say just for the 
record that I actually did not serve in Afghanistan. 

Chairman Leahy. Oh, I am sorry. 

Captain Youngblood. I was deployed to the California National 
Guard in command of a unit that oversaw security for Travis Air 
Force Base. 

Chairman Leahy. Thank you. Please go ahead, sir. 
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STATEMENT OF CAPTAIN FLAGG YOUNGBLOOD, UNITED 
STATES ARMY (RETIRED) 

Captain Youngblood. Thank you for the opportunity today to 
give voice to the concerns many of our fellow citizens and veterans 
have regarding Elena Kagan’s Supreme Court nomination. 

My father, who is a veteran from Vietnam, asked me to join the 
Army when I was 16. He said to me, “You owe it to our country. 
You do not have to make a career of it, but you should.” 

As a college freshman in 1993, my daily walks by the war memo- 
rial in the heart of Yale’s campus made me question why learning 
the art of military leadership required a 65-mile drive to the Uni- 
versity of Connecticut for ROTC. Never mind the gratuitous jabs 
when a tight schedule required wearing the uniform on Yale’s cam- 
pus. 

After an English instructor once remarked, “Flagg, you should 
not wear that uniform to class; it is not conducive to learning,” I 
decided I had to speak out and do something about a situation I 
did not think was right. 

Trips to Washington, DC, in the summers of 1994 and 1995, 
along with lots of work and help in between, gave rise to the pas- 
sage of the ROTC Campus Access Act, better known today as part 
of the Solomon Amendment. 

I am here today as a concerned citizen who cares deeply about 
the future of our constitutional republic. 

Having worked closely with the legislative team that crafted the 
original language of the Solomon Amendment, I can speak to legis- 
lative intent. The goal was simple: to renew institutional support 
for the military on campus. 

As the Supreme Court’s unanimous ruling on the Solomon 
Amendment reflects, “In order for a law school and its university 
to receive Federal funding, the law school must offer military re- 
cruiters the same access to its campus and students that it pro- 
vides to the non-military recruiter receiving the most favorable ac- 
cess.” 

Claims that Dean Kagan acted adequately to comply with Sol- 
omon Amendment are factually false for two primary reasons; 

First, Dean Kagan admitted to breaking the law in September 
2005 in a letter she wrote to the Harvard Law School community. 
To abbreviate for clarity, “Although the Court’s decision meant no 
injunction applied, I reinstated our policy. My hope in taking this 
action was that the Department would choose not to enforce the 
Solomon Amendment.” As the military has long known, hope is no 
method. In Dean Kagan’s case, her hope demonstrates a total dis- 
regard for the rule of law. 

Second, separate but equal is, quite simply, not equal. Full-time 
students who act as part-time volunteers will never be able to com- 
pete with Harvard Law’s paid full-time career services staff and 
the institutional might it brings to bear. 

As the 2005 letter from Harvard Law School’s Veterans Associa- 
tion indicated, “We possess neither the time nor the resources to 
routinely schedule campus rooms or advertise extensively for out- 
side organizations, as is the norm for most recruiting events.” 

To illustrate this point another way, imagine Dean Kagan owned 
a lunch counter. What she said to the military was, in effect. Sure, 
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you are welcome here, but would you be so kind as to use the back 
door by the garbage? You do not mind eating in the kitchen, do 
you? 

To the all but 12 percent of Americans who hold unfavorable 
views of the military, most favorable access means, particularly in 
a post-9/11 environment, that Dean Kagan would have invited the 
military into every Harvard Law classroom each semester, person- 
ally introduced the recruiters, and encouraged every eligible young 
adult to take the oath to “support and defend the Constitution of 
the United States against all enemies, foreign and domestic.” 

To defend the barriers Dean Kagan erected by saying military re- 
cruiters did not suffer or military recruiting did not suffer com- 
pletely misses the point. A consistent policy of institutional sup- 
port, namely, “most favorable access,” as the Solomon Amendment 
demands, would have unquestionably increased the ranks of those 
interested in serving. Just imagine how many more of the school’s 
1,900 students would have answered the Defense Department’s call 
if they were asked as routinely as they were by other employers. 

Barriers do indeed prevent all but the most committed from serv- 
ing. I personally would not have joined the Army had my father not 
routinely encouraged me to do so. 

Dean Kagan’s unlawful brand of segregation clearly estranged 
the students of Harvard Law School from the military. Dean 
Kagan’s actions deem the military not worthy so much as to gather 
up the crumbs under Harvard’s table, and all during a time of war, 
after thousands of innocent Americans were brazenly murdered on 
our soil. All the Defense Department humbly requested was equal 
access. Neither Dean Kagan nor Harvard is above the law, even 
though both have acted as though they are. 

So what are the implications for Ms. Kagan’s fidelity to the text 
of the Constitution and the laws and ability to judge impartially, 
especially when she is presented legal claims that do not suit her 
ideological tastes? What signals do her actions at Harvard Law 
School send? 

Dean Kagan’s double-dealing betrays an unprincipled refusal to 
make these choices. Quite simply, it reflects a condescension to- 
ward American rule of law. A vote to confirm Ms. Kagan as a Su- 
preme Court Justice is a vote to harm the interests of our military, 
the American people who overwhelmingly support it, and not just 
now but potentially for decades to come. 

Thank you. 

[The prepared statement of Captain Youngblood appears as a 
submission for the record.] 

Chairman Leahy. Thank you very much. Captain Youngblood. 

Captain Pete Hegseth — did I pronounce that correctly, sir? 

Captain Hegseth. Yes. 

Chairman Leahy. He is the Executive Director of Vets for Free- 
dom and an infantry officer in the Massachusetts Army National 
Guard and an Iraq war veteran. He received his B.A. from Prince- 
ton University and is currently pursuing a master’s degree at Har- 
vard University’s John F. Kennedy School of Government. 

Is that all correct? 

Captain Hegseth. Yes, sir. 

Chairman Leahy. Thank you. Please go ahead. 
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STATEMENT OF CAPTAIN PETE HEGSETH, EXECUTIVE DIREC- 
TOR, VETERANS FOR FREEDOM, ARMY NATIONAL GUARD 

Captain Hegseth. Chairman Leahy, Ranking Member Sessions, 
other members of the Committee, thank you for the opportunity to 
be here today. It is a privilege to take part in these proceedings. 

My name is Pete Hegseth, and I am the Executive Director of 
Vets for Freedom, an organization of Iraq and Afghanistan vet- 
erans dedicated to supporting our warfighters, and their mission on 
the battlefield. I received my commission from Princeton University 
in 2003 and have since served two tours with the United States 
Army, the first at Guantanamo Bay, Cuba, and second in Iraq with 
the 10 1st Airborne Division. I am currently an infantry captain, as 
the Chairman said, with the Massachusetts Army National Guard 
and a graduate student at Harvard University. I am at this com- 
mittee today as a citizen and a veteran and do not purport to speak 
at all on behalf of the military. 

I am going to start with the bottom line up front, as we do in 
the Army. We are a Nation at war, a Nation at war with a vicious 
enemy, on multiple fronts. I have seen this enemy firsthand, as 
have a precious few from my generation. The enemy we face de- 
tests and seeks to destroy our way of life while completely ignoring, 
and exploiting, for that matter, the rule of law. 

This context motivates my testimony today. I have got serious 
concerns about Elena Kagan’s actions toward the military and her 
willingness to myopically focus on preventing the military from 
having institutional and equal access to top-notch recruits at a 
time of war. I find her actions toward military recruiters at Har- 
vard unbecoming a civic leader and certainly unbefitting a nominee 
to the United States Supreme Court. Ms. Kagan is clearly a capa- 
ble academic, and the President has the right to choose whom he 
pleases. But in replacing the only remaining veteran on the Su- 
preme Court in Justice John Paul Stevens, how did we reach this 
point in this country where we are nominating someone who, 
unapologetically, obstructed the military at a time of war? Ms. 
Kagan chose to use her position of authority to impede, rather than 
empower, the warriors who have fought and who have fallen for 
this country. 

I know a number of my fellow veterans will testify to Ms. 
Kagan’s personal support of veterans on Harvard’s campus. And 
Ms. Kagan has had good things to say about the military, which 
I appreciate. But, for my money, actions always speak louder than 
words. And Ms. Kagan’s actions toward recruiters, with wars rag- 
ing overseas, undercut the military’s ability to fight and win wars, 
and they trump her rhetorical explanations. 

General David Petraeus calls counterinsurgency “a thinking 
man’s war.” Defeating our enemy on the battlefield and in the 
courtroom takes the best America has to offer. Yet in 2004, as you 
have heard many times already, Ms. Kagan took the law into her 
own hands, blocking equal access for military recruiters, in direct 
violation of Federal law. Moreover, she encouraged students to pro- 
test and oppose the presence of military recruiters. 

These actions coincided with my deployment to Guantanamo 
Bay, Cuba, itself a legal maze of graduate-level proportions. Would 
not the legal situation there and in the courtrooms of Iraq and Af- 
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ghanistan be better off with participation of lawyers of Harvard 
Law School caliber? And don’t we believe our best and brightest 
should be encouraged to serve? 

In response to his critique, Ms. Kagan has repeatedly stated 
that, despite her decision to bar recruiters from the Office of Ca- 
reer Services, the number of military recruits actually increased 
during her tenure. Let us be clear about that. It increased in spite 
of Ms. Kagan, not because of her. But I ask a more important ques- 
tion: Would that number not have been even higher had she actu- 
ally supported recruiters rather than actively opposing them? 

To be fair, I do not begrudge Ms. Kagan’s opposition to the so- 
called Don’t ask, don’t tell legislation; reasonable people disagree 
about this policy. However, her fierce and activist opposition to the 
policy was intellectually dishonest and unnecessarily focused on 
the military. 

In e-mails to students and statements to the press, Ms. Kagan 
slammed, and I quote, “the military’s discriminatory recruitment 
policy.” Yet as a legal scholar, she knows better than that. She 
knows that the policy she abhors is not the military’s policy, but 
a policy enacted by Congress and imposed on the military. In fact, 
after the law was passed, Ms. Kagan went to work for the very 
man who signed “Don’t ask, don’t tell” into law — President Clinton. 
So for her to call it “the military’s policy” is intellectually dis- 
honest, and her opposition to military recruiters at Harvard Law 
School had the effect of shooting the messenger. 

Likewise, while Ms. Kagan sought to block full access to military 
recruiters, she welcomed to campus numerous Senators and Con- 
gressmen who voted for the law she calls “a moral injustice of the 
first order.” Additionally, Harvard Law School has three academic 
chairs endowed by money from Saudi Arabia, a country where 
being a homosexual is a capital offense. So rather than confront the 
congressional source of the true legislation or take a stance against 
a country that executes homosexuals, Ms. Kagan zeroed in on mili- 
tary recruiters for a policy they neither authored nor emphasized. 

In closing, the real moral injustice is granting a lifetime appoint- 
ment to someone who, when it mattered most, treated military re- 
cruiters like second-class citizens. I urge you to consider this as you 
consider Ms. Kagan. 

Thank you for the opportunity to address this important topic. 

[The prepared statement of Captain Hegseth appears as a sub- 
mission for the record.] 

Chairman Leahy. Thank you very much. Captain. 

Thomas Moe is a retired Air Force Colonel and Vietnam veteran, 
served in the Navy Reserve and the Air Force Reserve. He flew 
85 — is that right? — combat missions in Vietnam until he was forced 
to eject over North Vietnam where he spent more than 5 years as 
a prisoner of war until he was released during Operation Home- 
coming in 1973. He received his B.A. from Capital University and 
M.A. from the University of Notre Dame. 

Please go ahead. Colonel. 
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STATEMENT OF COLONEL THOMAS N. MOE, UNITED STATES 
AIR FORCE (RETIRED) 

Colonel Moe. Thank you, Chairman Leahy and Senator Sessions 
and members of the Committee, for the opportunity to testify be- 
fore this Committee. 

I would like to express my concern regarding the nomination of 
Ms. Kagan to the Supreme Court for the following reasons. Some 
of them are referring back to some of the reasons my colleagues 
have mentioned as well. 

Chief among them is that she has demonstrated a strong bias 
against the military, particularly while Dean of the Harvard Law 
School, largely over policies concerning the eligibility of homo- 
sexuals to serve in the military. 

As we have heard, in 1993 Congress passed and President Clin- 
ton signed Title 10 U.S.C. Section 654. Among other things, the 
law provided that the administration could omit the requirement 
that persons joining the military make any reference to their sex- 
ual orientation, a policy that became known as “Don’t ask, don’t 
tell.” 

In 1995 Ms. Kagan joined the Clinton administration as Asso- 
ciate Counsel, but I know of no stand that she took against “Don’t 
ask, don’t tell” during her tenure with Mr. Clinton. 

But when she was appointed Dean of the Harvard Law School 
in 2003, she began to loudly condemn the law and policy, calling 
it “a profound wrong” and “a moral injustice of the first order,” dis- 
regarding the fact that the 1993 law was approved by strong bipar- 
tisan majorities in Congress. 

She also knowingly defied the particular law we have already 
heard about, the Solomon Amendment, which concerns military re- 
cruitment. As Dean, Ms. Kagan treated military recruiters as sec- 
ond-class citizens. She did not allow the military to recruit on an 
equal basis with other agencies, and even called on her students 
to forcefully criticize military personnel. 

As we have heard on some occasions, she has expressed support 
for those in uniform, but such superficial gestures cannot mitigate 
her official actions. She apparently was encouraged by a ruling in 
2004 by the Third Circuit Court of Appeals that the Solomon 
Amendment was likely unconstitutional, but this court had sus- 
pended its own ruling pending review by the U.S. Supreme Court. 
Nevertheless, in violation of the Solomon Amendment, Ms. Kagan 
continued to restrict military recruiters at Harvard Law School. 

In 2005, she escalated from hostile words to legal activism, and 
she joined a friend of the court argument to the Supreme Court, 
claiming that Harvard Law could bar military recruiters because it 
barred all recruiters who discriminated against homosexuals. But 
in 2006, this argument, along with the suspended Third Circuit 
Court ruling, was struck down by the Supreme Court unanimously. 
Even the most liberal-minded Justices rejected Ms. Kagan’s posi- 
tion. With a stinging rebuke, the Court said that her theories were 
clearly not what Congress had in mind. She later acknowledged 
that her actions were not justified, but said that she had acted any- 
way in the hope that the Department of Defense would not enforce 
the law. The issue here is bias, and Ms. Kagan’s record reveals the 
persistent bias, at least regarding the military. 
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As a citizen, I cannot support the appointment of Justices who 
would pick and choose which law they wished to follow or violate 
a law in hopes that it would not he enforced. As a veteran, I am 
even more troubled that an activist Justice would not instead defer 
to the other branches of Government, particularly the Congress, 
which the Supreme Court has itself recognized as more qualified to 
act on issues concerning the military. 

And what evidence is there that Ms. Kagan has shown an under- 
standing of the Defense Department’s position regarding homo- 
sexuals in the military? The 1993 law clearly states why homo- 
sexual activity in the military is harmful to its mission while 
stressing that the military is a specialized society subject to special 
laws that would not apply to the citizenry at large. Those who do 
not understand the special nature of the military should not be 
handed authority to make important decisions that affect it. 

And I question whether Ms. Kagan has consistently applied her 
stated principles regarding discrimination against homosexuals. 
Her principles did not seem to come into play in 2007 when Presi- 
dent Clinton, the sponsor of “Don’t ask, don’t tell”, spoke at Har- 
vard’s commencement or, as we have already heard, when a mem- 
ber of the Saudi ruling family, a person in a position to influence 
the policy in Saudi Arabia which executes homosexuals opened a 
school on campus and Ms. Kagan did not lift her voice against that. 

Last, I would think that a person so opposed to rules governing 
the military as Ms. Kagan would encourage rather than hinder 
participation in the military by her graduates so that they may be 
part of the composition of the military’s leadership and thus have 
the opportunity to influence military policy. 

It is unfortunate that Ms. Kagan has presumed herself the wis- 
dom to demand the military to accept professed homosexuals, but 
in my view, she has neither the experience on which to base that 
wisdom nor the responsibility to deal with the consequences of her 
conviction. 

I thank you again. Chairman, for this opportunity. 

[The prepared statement of Colonel Moe appears as a submission 
for the record.] 

Chairman Leahy. Thank you. Colonel. And, of course, yester- 
day — and now I will be on my time — we put into the record a letter 
from First Lieutenant David Tressler, who is currently serving in 
Afghanistan, who strongly supports Solicitor General Kagan. He 
was at Harvard Law when she was dean. And we will have on the 
next panel Kurt White, who is the President of the Harvard Law 
School Armed Forces. After graduating from West Point, Mr. 
White, served as a platoon leader, an executive officer in Iraq 
where he earned two Bronze Stars in 2004 and 2006, left active 
duty in 2007 with the rank of captain, went on to serve in the Na- 
tional Guard, currently finishing graduate degrees in law and busi- 
ness at Harvard, who supports Solicitor General Kagan. 

Mr. Gross, it is nice to have you back to the Committee, and I 
appreciate you following in Ms. Ledbetter’s footsteps by educating 
people about why the Supreme Court matters and how their deci- 
sions in your case need to be overturned by legislation. I hope that 
my friends on the other side will join us in passing the Protecting 
Older Workers Against Discrimination Act. We passed the 
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Ledbetter bill with bipartisan support, and we will need the same 
help there. In fact, in your written testimony, you state that all 
Americans owe Ms. Ledbetter thanks for helping us overturn an 
unjust decision. 

Ms. Ledbetter, yesterday Senator Klobuchar made a great point 
about women like Elena Kagan who broke the glass ceiling. When 
you started working at Goodyear, how many women managers 
were there? 

Ms. Ledbetter. None to my knowledge. I never met any. 

Chairman Leahy. Do you know how many women were on the 
Supreme Court when your case went before them? 

Ms. Ledbetter. One. 

Chairman Leahy. How do you think women or young girls in 
this country would feel if Solicitor General Kagan is confirmed and 
we have for the first time three women on the nine-member Su- 
preme Court? 

Ms. Ledbetter. I think it would be an outstanding accomplish- 
ment for the people across the Nation, not only the women but also 
their families. And one thing I have heard in observing and watch- 
ing the hearings, all of Elena Kagan’s responses have been that she 
would adhere and follow the law, not make the law. She under- 
stands what her responsibility would be as a Supreme Court Jus- 
tice. 

Chairman Leahy. Is that why you support her? 

Ms. Ledbetter. Yes, sir. Yes, sir. 

Chairman Leahy. Thank you. 

Ms. Ledbetter. I wish the people on the Supreme Court, five of 
those Justices, just one more had adhered to the law in my case. 
Then my outcome would have been different. 

Chairman Leahy. Thank you. 

Ms. Gibbins, you spoke about life and work on the shores of 
Prince William Sound in Alaska. You have dedicated your life to 
doing it, rather gripping stories to hear the personal effect on peo- 
ple, the suicides, the demoralized people. All those people, as I un- 
derstand it, like the folks in the gulf, worked very hard, played by 
the rules, did not expect any — expected everybody else to play by 
the rules. In your testimony, you touched on the impact of the 
Exxon case on your community, and you are not one of the litigants 
in it, so you do not have a financial interest in this. But you have 
seen what it has done to the people there, just as we are seeing 
every night on the news and every morning in the papers about 
what it is doing to the people down in the gulf 

Do you think that the Supreme Court ruling in Exxon Shipping 
V. Baker has affected public confidence in our justice system? And 
if so, how? 

Ms. Gibbins. Well, as I mentioned briefly, the impact that it had 
on the people in my community, what they took away from it is a 
sense that there is no justice. And currently I work a lot with peo- 
ple in the gulf We are trying to be very supportive of them. And 
I think there is the same fear. 

And when you look at the mistakes that have been made, the 
human errors, the attention on the profit margin, the missed op- 
portunities over and over again to prevent things like this — and I 
am also president of the Chamber of Commerce. I believe in busi- 
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ness, and I believe that business can do the right thing. But when 
the laws are not enforced and the best tool that we have to hold 
corporations accountable, punitive damages, is not used in the way 
that they were intended, then people lose faith. And I would have 
to say that the people in my community have lost faith. 

Chairman Leahy. Thank you very much. My time has expired. 
I am going to be putting a letter in the record after, but I will yield 
to Senator Sessions. 

Senator Sessions. Thank you, Mr. Chairman. 

I thank our military witnesses for, with clarity, stating the true 
facts of what happened at Harvard. It was not a little bitty matter. 
It was not a matter that just slid into reality and Dean Kagan was 
caught somehow in the middle of a controversy. She was a leader, 
she was a driving force in the effort to remove the military from 
full and equal access to that campus after the Solomon Amendment 
had been passed and that was required. 

Captain Hegseth, were you with General Petraeus in Mosul? 

Captain Hegseth. I was not. I did not have the chance to serve 
under him. No, sir. 

Senator Sessions. I was with the 101st there during that time 
in Mosul. They had the Alabama National Guard attached to them, 
too, at that time. 

But you talked about coming in the back door, having to eat — 
or maybe it was Captain Youngblood — having to dine in the kitch- 
en and not sit out front. Do you think just from — ^both of you, you 
are Yale, you are Harvard, you are Notre Dame. Do you feel that 
that policy, setting aside the impact it may have had on recruiting, 
sent a message of some kind to the veterans and to the recruiters 
who may themselves have come off the battlefield to come on that 
campus? 

Captain Youngblood. Oh, absolutely. 

Senator Sessions. What was that message. Captain? 

Captain Youngblood. That message very clearly is that your 
service to the country and to protect the Constitution is not valued 
by these institutions. 

Senator Sessions. Captain Hegseth. 

Captain Hegseth. It certainly was not a message of support. You 
know, I know she met with veterans on Veterans Day. I know she 
honored them on public occasions. And, you know, that is appre- 
ciated by veterans. We learned that lesson from Vietnam vets who 
we did not honor. But it is a whole other thing when you take ac- 
tions on their behalf to proactively give them access, elevate their 
service, show fellow classmates that indeed entering the military, 
going to the JAG Corps, and being an Army lawyer or an Air Force 
lawyer is a way to contribute to your country just like any other 
legal defense fund. It is one thing to say it. It is another thing to 
do it. And I think she made that very clear. 

Senator Sessions. You being somewhat familiar with the Har- 
vard campus, I understand that the speech she made to a protest 
was at the same time that a recruiter was in the next building at- 
tempting to recruit students. And so she made a speech in which 
she condemned the military policy and spoke out in that fashion. 

Do you think that would have been an asset to the recruiter in 
his effort in the next building? 
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Captain Hegseth. It is certainly not going to help, sir. Also, the 
fact that it was encouraged that students would sign up for time 
with recruiters who had no interest in joining the military to clog 
the time and clog the rolls so that less actual possible recruits 
would have access. That is something Ms. Kagan also is purported 
to have encouraged. 

Senator Sessions. Well, this veterans group, do you have any 
knowledge of it at Harvard 

Captain Hegseth. I have been a member of some veterans 
groups. Oftentimes, we sit around and drink beer sometimes, but 
we do not usually bring recruiters on campus, sir. 

Senator Sessions. Well, the veterans group at Harvard, they did 
not have a salary, they did not have an office. They were just a 
group of people that got together on occasion. How do you feel — 
Dean Kagan’s testimony here about how the veterans association 
was offered the opportunity to be helpful to the recruiters. How do 
you judge that as a realistic explanation for denying them the offi- 
cial ability to utilize the recruiting services and office? 

Captain Hegseth. I just do not think there is anyway you could 
possibly say that that is equal access. You are thrusting it on stu- 
dents with a full workload like anyone else. They did not sign up 
to bring recruiters on to campus. They do not have the resources. 
They are not being paid. They are not able to publicize it. Students 
oftentimes did not even know that recruiters were there. So it is 
an issue when the Office of Career Services — anybody that has 
been at a university knows that all the folks that come in to offer 
jobs go through the Career Services. You read the bulletin or you 
look on the screen to see when they are here, who you can meet 
with. When you do not have access to that, you are not accessing 
the pool of students in any sort of equal way. 

Senator Sessions. Do you agree. Captain Youngblood? 

Captain Youngblood. I absolutely do. In fact, you know, much 
is made over time about the network, you know, the networking op- 
portunities going to an Ivy League will provide students and be 
shut out of that, when everyone goes through a Career Services Of- 
fice, in effect prevents people from ever considering those careers. 

Senator Sessions. Colonel Moe, thank you for your service. Do 
you have any comments on that subject? 

Colonel Moe. Well, you know, actually the experience I had at 
Notre Dame was in direct contrast to what these gentlemen have 
said for the very opposite reason. Notre Dame, a strictly Catholic 
school, practices the Catholic character of the just war, et cetera, 
has a very, very strong ROTC presence, and as a student and later 
a faculty member and then a researcher at the Kroc Peace Insti- 
tute, I saw very well and discussed very heatedly with a number 
of faculty about the position of the military on campus and even 
issues of war. 

But one of the references I made in my testimony. Senator, actu- 
ally comes from the mouth of Father Ted Hesburgh, by many 
standards certainly not a flaming conservative, who believed that 
one of the main reasons to have a strong ROTC presence at Notre 
Dame, both in the undergraduate and graduate school, was that 
those graduates who go forth in the military and influence the mili- 
tary such as they could from their upbringing. 
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Senator Sessions. Thank you. 

Chairman Leahy. Thank you. My brother-in-law was a teacher — 
he is a Holy Cross priest, and he was a teacher there for some 
time. I would love to hear more of it. We are trying to keep to our 
strict schedule, and I am going to turn the gavel over to Senator 
Cardin, although the next person to be recognized will be Senator 
Specter. And if anybody feels like they are being cutoff, it is, again, 
because of the extraordinary circumstances of starting this at this 
hour, just so all the others who are going to want to testify will 
have the time to, both for and against Solicitor General Kagan. So 
that is why I am — and I know you have been waiting patiently, but 
that is why we are keeping to the time. Thank you. 

Senator Specter. Mr. Chairman, may I yield to Senator Durbin 
and take a turn a little later? 

Chairman Leahy. Certainly. Go ahead. Senator Durbin. 

Senator Durbin. Well, thanks Senator Specter, and thanks to the 
panel for your testimony, all of you. 

I want to especially thank Ms. Ledbetter, Mr. Gross, and Ms. 
Gibbins for putting a face on many of the issues that are before the 
Supreme Court. Our hearings here tend to be so general and so 
technical and so legal that I am sure at the end of the day a lot 
of people think, well, this will never affect me. But each one of you 
has a story to tell about how it affected you personally, and I thank 
you very much for doing that. 

Ms. Ledbetter, we met before, and I congratulate you for not giv- 
ing up after losing in the Supreme Court. I was there when Presi- 
dent Obama signed his first bill, the Lilly Ledbetter Fair Pay Act, 
and I was glad to be part of that. 

Mr. Gross, coming from the Midwest and having worked with the 
Farm Bureau all my life, I am sorry you were the victim of age dis- 
crimination, and I am sorry this Court, the Supreme Court, which 
is supposed to be a non-activist Court, decided to invent a legal 
theory to deny you recovery. I think that is unfortunate. 

Ms. Gibbins, 21 years ago I was up in Prince William Sound, 
right after the spill, and I saw it. And I will never forget it as long 
as I live. And I, too, share your skepticism about some of the prom- 
ises that are made on the corporate side and know that we need 
to have a court system and a Congress that is sensitive to the need 
to think, as you say, and be thoughtful in the way we approach 
some of these environmental issues. 

To the other three witnesses, I apologize for stepping out for a 
moment, but I have read your testimony, and I thank you for being 
here and thank you for your service to our country. We all appre- 
ciate it very much. 

I would like to note by way of a question two things that struck 
me recently. One is the fact that we all know so many of our great 
veterans of World War II are passing on. Time is taking its toll. 
And I have one Joe Flynn who lives in my home town and who was 
part of the D-Day invasion and the Battle of the Bulge. A great old 
fellow, so proud of his service in World War II, and I do not ques- 
tion for a minute what Tom Brokaw said, “The Greatest Genera- 
tion.” They served for the duration when they decided to enlist in 
our armed forces. 
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But there was also another historic event just last week, the 60th 
anniversary of the beginning of the Korean War, and we gathered 
in Statuary Hall, and one of the first persons to speak was Con- 
gressman Charlie Rangel of New York. Congressman Charlie Ran- 
gel was a combat veteran of the Korean War. He had enlisted be- 
fore the Korean War in an army that was segregated. And Con- 
gressman Rangel happened to be able to serve in Korea in combat 
because of the efforts of President Truman to integrate our armed 
forces. 

I raise that issue because I want to ask one of you, any of you, 
if you think that we can honor the Greatest Generation and our 
military men who gave so much to our country and still look back 
with some dismay that it was a segregated force and it was not 
until the Korean War that our military was truly integrated. And 
if you think that you can — and I believe you can — can you under- 
stand for a moment how some may have feelings about discrimina- 
tion in our current military against those of a different sexual ori- 
entation and believe that that discrimination should also be noted 
and people may want to speak out on it? 

I invite your comments. 

Captain Hegseth. Senator, I would say that I can understand 
that certain members of our society would feel excluded because of 
a particular policy, and many people have different opinions on 
that policy. My testimony and my issue is the way in which Ms. 
Kagan confronted that policy. She could have done so by talking 
about the wrongs of countries like Saudi Arabia that execute homo- 
sexuals. She could have taken issue with it by not bringing Sen- 
ators and Congressmen who voted for the law she calls “immoral, 
wrong, of the first order” to campus. 

There are many different ways she could have zeroed in on that 
particular policy and instead used the military as the focal point 
to do it when these recruiters, you know, they are messengers. 
They are there to recruit 

Senator Durbin. But I ask you, you do not disagree with the 
premise, that if you feel that there is discrimination in our society 
and even though you respect the institution, the military in World 
War II, but know there was discrimination, that speaking out is 
not un 

American or inconsistent with our history, is it? 

Captain Hegseth. I am not calling it un-American, but I think 
you also have to look at it in the context of a post- 9/11 world where 
we are fighting a real enemy and we need recruits and good ones. 

Senator Durbin. I understand that, and I also understand the 
testimony of Solicitor General Kagan, and you have all noted and 
see it differently that during this period of time, the recruiters 
were on campus with veterans organizations and they actually in- 
creased the number of recruits. Some of you said, well, we could 
have had maybe more if they had done it in a different fashion. 

But I think it was clear from the letters we have received in this 
Committee, she is not opposed to veterans. She is not opposed to 
the military. It was a matter of conscience for her to speak out. I 
respect her for that. She might have done it differently. We all 
might do things a little differently. But I think in the end there is 
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no question that she has the greatest respect for the military and 
our country, as I have respect for your service. 

Thank you. 

Senator Cardin. [Presiding.] Thank you, Senator Durbin. 

Senator Hatch. 

Senator Hatch. Mr. Chairman, I’m just grateful for all these wit- 
nesses and appreciate their testimony here today. Thank you. 

Senator Cardin. Senator Klobuchar. 

Senator Klobuchar. Thank you very much, all of you, and thank 
you especially for your service and everything you’ve done for our 
country. I really appreciate it. 

We talked a lot about your case during the questions of Solicitor 
General Kagan, Ms. Ledbetter, and I wanted to just go through 
some of that. First of all, could you just go through again how you 
found out, how you had to find out that some of your counter- 
parts — your male counterparts were making more money than you 
did and got raises that you didn’t get? 

Ms. Ledbetter. Yes. I only learned about the discrepancy in my 
pay after 19 years, and that was with someone leaving me an 
anonymous note, because otherwise I would not have known be- 
cause Goodyear prohibited each one of us from ever discussing our 
pay or we would not work there. So our pay was never discussed 
and we could not find out, and that was the only way I had to find 
out. 

Senator Klobuchar. So you had no way of knowing that other 
workers, men that were getting more money than you, and it kept 
getting worse and worse as the years go by, you didn’t know that? 

Ms. Ledbetter. No, I did not. I had no way to know. 

Senator Klobuchar. Right. Then you go to court and you win an 
award to say you could make up that money that you’d lost, and 
then you go to the U.S. Supreme Court, and what did they tell you 
in terms of when you were supposed to have found that out? 

Ms. Ledbetter. According to the response that Justice Aleto 
wrote, he said that I should have complained after the first pay- 
check that I received that was discriminatory, even though I didn’t 
know that and no way to prove it. 

Senator Klobuchar. So I’m just wondering, and I know that 
Justice Ginsburg — and this is something I talked to Solicitor Gen- 
eral Kagan about this — was I suppose only — you would have had 
to be, like, rifling through the drawers, looking at paystubs or ask- 
ing your fellow employees who much they were making. Is that 
what you were supposed to do? 

Ms. Ledbetter. Well, I was supposed to do that in order to find 
out, and had I done that I would have been fired. 

Senator Klobuchar. Right. So I think one of the reasons your 
case, in addition to the obvious wrongs that were righted by the 
law that was passed in Congress, but I think one of the things that 
interested me about your case was it was just an example of you, 
who never thought you’d end up here in the halls of Congress, nor 
I think did any of the other witnesses here, I can see them shaking 
their heads at the end, wondering if it’s that fun anyway to be 
here. 

But what you were — what strikes me most about your case is 
that you just happened to be in this situation. You ended up going 
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to the highest court in the land, and I think to me you are an ex- 
ample of what I talked about, that these decisions have an impact 
on regular people when the court makes these decisions. 

You touched on the fact, through your testimony, that sometimes 
the law isn’t always clear, Ms. Ledbetter, and that the importance 
of the court using common sense is very important. And do you 
want to talk a little bit more about why you think Solicitor General 
Kagan, who I know you’re here to testify for today, why you think 
she has that common sense? 

Ms. Ledbetter. Because that’s what I’ve heard her say in these 
hearings so far, is that she would adhere to the law and not be 
making the law. It’s Congress’ job to change laws and make new 
laws. A Supreme Court justice should adhere to the law and follow 
the precedent, and I’ve heard her say she would follow precedent. 
I heard Senator Specter yesterday comment about some of the — 
two of the last three Supreme Court justices that went on the 
bench have not ruled according to the way they testified when they 
were confirmed. 

Senator Klobuchar. Very good. 

Now, Ms. Gibbins, I was always interested in your case, not only 
because of the horrible wrong that happened there, but also actu- 
ally it was a Minnesota law firm that represented the fishermen, 
the plaintiffs in the case. So I’m somewhat familiar. I actually read 
a book on it called Cleaning Up about the case and how long it 
took, and those kinds of things. 

What do you think we can learn from what happened, the delay? 
I think 8,000 of the plaintiffs died before getting any of the awards 
because of the delay in their case. As you mentioned, the verdict 
was $5 billion slashed down to $500 million. What are the lessons 
we can learn in terms of the Supreme Court, and also what we 
should be doing now with the oil spill in the Gulf? 

Ms. Gibbins. Have you got a couple of weeks? 

[Laughter.] 

Senator Klobuchar. I have exactly 19 seconds. No, I think you 
can go a little into my time. The Chairman will allow me. 

Senator Cardin. Fifteen seconds. 

Ms. Gibbins. Well, one of the big problems was, after 20 years, 
everything was out of context. The strategy that the lawyers had 
for their clients was out of context, the climate of the country had 
changed. One of the things that I think concerns me the most is, 
over that time, the U.S. Chamber of Commerce had a really serious 
influence on the composition of the court, and as an environmental 
activist and as president of our local Chamber of Commerce, I sup- 
port business, but I think somewhere along the line we forgot that 
the backbone of the United States is actually small business. 

In terms of what’s going on in the Gulf, I think we need to look 
at some of the things that were applied in Alaska, our oil response 
system, our regional Citizens Advisory Councils, and those things 
need to be institutionalized nationwide. I also think that it’s incred- 
ibly important that we institutionalize transparency through public 
participation in the incident command system, in the development 
of plans. Here we have a plan for response in the Gulf that — 
there’s nothing there, and if citizens can be participating, I think 
that’s the real hope of transparency. 
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Senator Klobuchar. Thank you very much. 

Thank you, Mr. Chairman. 

Senator Cardin. Thank you very much. 

Senator Kyi. 

Senator Kyl. Thank you, Mr. Chairman. I appreciate all of the 
witnesses’ testimony. 

As to the first three, I take from the invitation to have them tes- 
tify a hope that their presence argues for a justice who would rule 
for them; a more results-oriented ploy, I cannot imagine. It is pre- 
cisely the concern I have about the President’s motivation in nomi- 
nating Elena Kagan. As to the last three, I thank you for your 
service and your testimony. 

Senator Cardin. Let me thank all of our witnesses. I particularly 
want to thank our three military witnesses for their service to our 
country, and we very much appreciate you being here. 

I do want to put in the record a letter that was sent to Chairman 
Leahy today from Zachary Prager, a Lieutenant in the Navy, in 
support of Dean Kagan, who was at Harvard during the time in 
question. Without objection, that will be made part of the record. 

[The letter appears as a submission for the record.] 

Senator Cardin. I also want, during my time, to underscore the 
point that I said in my opening statements at Solicitor General 
Kagan’s hearing. That is, I wanted Americans to get a better un- 
derstanding of the impact of the Supreme Court on their everyday 
lives. I think this panel has been particularly helpful in that re- 
gard. It affects students, their decisions. It affects, certainly, work- 
ers. It affects consumers, and clearly affects those who are fighting 
for our environment. 

I particularly want to thank Lilly Ledbetter and Jack Gross and 
Jennifer Gibbins for putting a face on the issue. We hear statistics, 
we hear numbers, but we really are talking about the effect on real 
people’s lives. We know the name Gross and we know the name 
Ledbetter because of Supreme Court decisions, but they’re real peo- 
ple, as we see here today, who have real emotions. Solicitor Gen- 
eral Kagan said that she wants every American to get a fair shake. 
It’s something that really impressed me in her opening comments. 

So I just want to go back just one more time and give you, Ms. 
Ledbetter, Mr. Gross, Ms. Gibbins, a chance to respond as to how 
you felt when you took your case to the court and were able to 
prove discrimination, able to get a jury to give you an award, knew 
that Congress had passed a law against gender discrimination, 
against age discrimination. You had the law on your side. Then 
your case goes to the Supreme Court. 

In one case, Ms. Ledbetter, the court rules against you. In the 
other, Mr. Gross, the court changes the case in order to take up 
basically a different matter. But the results were the same: you 
both were denied your individual justice, but just as importantly, 
the reason you brought the case, is to make it clear that gender 
discrimination and age discrimination have no place in America. 

How did you feel the day you learned about the Supreme Court 
decision? 

Ms. Ledbetter. The day I learned, I was very disappointed be- 
cause, as you said, the law had been on my side. It supported my 
case. The Equal Employment office had supported me all the way 
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to the Supreme Court. And then those five justices decided I should 
have complained back in the early days when my pay was first set, 
even though I didn’t know it and even though I had no way to 
prove it, and even though we were not allowed to discuss or ask 
about our pay. 

It was so hard to understand how they could do that, and the 
precedent had always been in other cases that it would have gone 
in my favor. It was really devastating, because this is real people, 
real lives, and it’s not easy to swallow this disappointment when 
they change the law. I felt — and the Supreme Court didn’t say I 
had not been discriminated against, they just said I waited too 
long. 

Senator Cardin. Mr. Gross. 

Mr. Gross. A couple of things. During the hearing. Justice Suter 
made the comment that juries are smarter than justices, and that 
kind of rang true. I really felt like the first obligation of our court 
system would be to try to sanctify that a jury who heard all of the 
evidence and saw all of the testimony, our citizens, heard the law. 
I think they were able to interpret it; they’re pretty bright lowans. 
I think the discrimination is a little bit like pornography. You may 
not be able to define it clearly, but you know it when you see it. 
I believe the jury did. 

Second, when we got to the hearing and we had presented every- 
thing that had been briefed, I had personally spent $11,000 just in 
printing costs for the briefs once we got there. We got through our 
argument, the Solicitor General took half of our time and made an 
argument on our behalf. 

And then all of a sudden, we were just blindsided. They decided, 
let’s just take off in a new direction, and instead of addressing the 
issue that they had agreed to take, they said let’s go back and look 
at the entire context of the ADA and the language of it, and essen- 
tially they just redefined the law. 

Senator Cardin. Thank you. 

Ms. Gibbins, you’ve already answered that from your community, 
I think. 

Senator Specter. 

Senator Specter. Thank you, Mr. Chairman. 

Captain Youngblood, I was in ROTC myself Some will say the 
University of Pennsylvania is elite. You expressed concern about 
difficulties of recruiting on so-called “elite” campuses. I think 
ROTC is very important. Just a 20-second personal story. I went 
to summer camp, one of 2,000 cadets, on June 25, 1950. It was the 
day the Korean War started. We were in khaki. We thought we’d 
never go back to college. Most were fourth year. But when we fin- 
ished our training, they sent us back to school because they wanted 
to win the war. I served stateside during the Korean War as a lieu- 
tenant in the United States Air Force. 

And I think the military has to have access to campuses. When 
you deal with the issue of sexual orientation, you’re on a very sen- 
sitive subject. Thinking has evolved on the matter with the Su- 
preme Court changing the law of criminality there. I have a couple 
of issues that I’d like you to respond to. 

One issue is whether sexual orientation has any impact on the 
ability to serve, and the second would be whether, even if you dis- 
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agree with Ms. Kagan — and I’ve disagreed with her on quite a few 
things over the course of the last couple of days, and I’m thinking 
about her nomination very carefully. Would you say that this one 
issue, in the context of her overall career, would he a disqualifier? 
But take up Number one first, about sexual preference having any 
impact on a person’s ability to serve, man or woman. 

Captain Youngblood. Well, I would say, first off. Senator, the 
issue — and this is something I’ve argued since I was a student in 
college and this was an issue back in the 1990s. You know, so long 
as someone is willing to put their service to the military first, just 
like everybody in the military has to do, mission comes first, I per- 
sonally don’t have a problem with that. 

But again, mission has to come first. If something arises that dis- 
rupts the mission, it doesn’t matter what it is, it could disrupt the 
mission. So, you know. Congress sets that policy. It’s your decision 
as a Member of Congress so to do. You know, someone in the mili- 
tary would just salute and drive out smartly. 

Senator Specter. Well, there are a number — many things can af- 
fect mission. But do you think sexual orientation does? 

Captain Youngblood. Well, again, like I say, if someone’s will- 
ing to put their service first and worry about the mission first, to 
me it’s not something that’s an issue. 

Senator Specter. And how about the question of one issue dis- 
qualifying a nominee for the court? 

Captain Youngblood. Well, I think it’s not an issue, strictly 
speaking, of don’t ask/don’t tell here. It’s more an issue that 
through her own decision. Dean Kagan, at the Harvard Law 
School, decided to strictly ignore the law. There was no injunction 
from a court that had jurisdiction over Harvard Law School. No 
one issued a statement or enjoined the DoD from enforcing the law. 
As her letter said, which I read into the record, she strictly acted 
hoping that she would be able to not have the law enforced, know- 
ing full well that the law was in full force and effect. 

So to that, I would say somebody that shows disregard of that 
nature to a Federal law, a law set by this body, is not acting in 
conjunction or in honoring the rule of law, which she has been on 
record saying that she would honor the rule of law, so there’s a di- 
rect contradiction there. But then second, especially in a time of 
war when there are people out fighting and dying, we have some- 
body that is flouting the foundation of the rule of law, which is to 
say our Constitution. So that, I do have a serious issue with. 

Senator Specter. Well, thank you for your service. Captain 
Youngblood and Captain Hegseth and Colonel Moe. 

One question for you, Mr. Gross. Your age discrimination victory 
before a jury was reversed by the Supreme Court, which as you 
characterized it, did not follow precedent. And I think that prece- 
dent is very important. We’ve had a lot of discussion in this room 
about stare decisis, the fancy Latin phrase, “to follow the law.” 

I’ve been concerned about, nominees talk about stare decisis and 
then not follow it. I talked extensively about Chief Justice Roberts, 
who said he would follow it, then issued a long concurring opinion, 
really repudiating his testimony. One of the concerns I have is 
what we can do about nominees who say one thing here, and cross 
the street and cite it some other way. 
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I’ve been pushing television for a long time as the one thing, if 
people understand what the court does and they decide all the cut- 
ting-edge questions, there might be some pressure on account- 
ability. I’d like your opinion, as a fellow who’s been to the Supreme 
Court, probably even watched television, whether you think that 
television would have a good impact generally, or if we understood 
what the court was doing, would have some influence on account- 
ability. 

Senator Cardin. Mr. Gross, you can respond quickly. You can al- 
ways supplement this by a written response. 

Mr. Gross. Well, there’s actually several parts to that question. 
In general, I agree with a lot of what you’re saying. I watched a 
little bit of the hearings. I think there’s a consensus among every- 
body, both parties, that we don’t want activist judges, we want 
them to follow the law. I’ve heard it time after time. There does 
seem to be some partisanship that enters into that. I don’t know 
if you can find a perfectly unpartisan candidate for that spot. I 
think you have a very tough job on your Committee to vet people. 
That’s what we hire you to do, and we’re assuming that you’re 
going to do the best job that you can, being as diplomatic as I can. 

As far as televising things and keeping them open, I think that 
would be good, transparent. But I don’t know where else to go with 
that. 

Senator Cardin. Thank you. That was a very concise answer. Ap- 
preciate it. 

I thank our witnesses for their testimony. That will conclude the 
first panel. We will now call up the second panel. 

Senator Leahy has announced that because we are unable to do 
more than one round, that there may be some questions that will 
be propounded in writing to our different panelists. With your co- 
operation, we might be coming back to you and asking you for fur- 
ther information. I believe the record is open until noon on Monday 
for questions to the witnesses. 

Thank you all very much for being here. 

Senator Sessions. Mr. Chairman? I’d just thank all of you. I’m 
sorry I didn’t get to talk to the first three witnesses. I got carried 
away with the military issue that I care about. 

Ms. Ledbetter, it’s good to see you went past that Goodyear plant 
a lot of times, according to my wife, who grew up in Gadsden. And 
congratulations on moving the Congress to alter the law, I think, 
in a way that will not allow that kind of thing to happen. 

Ms. Ledbetter. Thank you. Senator. 

Senator Cardin. Again, we thank all the witnesses for making 
the effort to be here. It’s certainly important for this process. This 
is the Supreme Court and it’s important we get as much informa- 
tion as possible. 

Ms. Ledbetter. Thank you. 

Senator Cardin. If I could ask the witnesses, and the witnesses 
only, to rise in order to take the oath, I would appreciate that. 
Thank you very much. 

[Whereupon, the witnesses were duly sworn.] 

Senator Cardin. Thank you. Please be seated. 

As pointed out in the last panel, we would ask that you respect 
the 5-minute clock. Your entire written statement will be placed in 
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our Committee record. We will adhere to a 5-minute round for the 
members. And as I also indicated, we might he propounding sup- 
plemental questions in writing. If we do, we’d ask your courtesy in 
responding in a timely way. 

Our first witness is Professor Jack Goldsmith. Mr. Goldsmith is 
the Henry L. Shattuck Professor of Law at Harvard University. He 
holds a JD from Yale Law School, a BA and MA from Oxford Uni- 
versity, a BA from Washington & Lee University. 

He clerked for the Supreme Court Justice Anthony M. Kennedy, 
Court of Appeals Justice J. Harvey Wilkinson, and Judge George 
Aldritch on the Iran-U.S. Claims Tribunal. 

Professor Goldsmith. 

STATEMENT OF JACK GOLDSMITH, HENRY L. SHATTUCK 
PROFESSOR OF LAW, HARVARD LAW SCHOOL 

Mr. Goldsmith. Thank you, Mr. Chairman, and thank you to the 
members of the Committee. Thank you for the opportunity to com- 
ment on the nomination of Elena Kagan to be an Associate Justice 
of the Supreme Court of the United States. 

I have come to know Elena Kagan well since Harvard hired me 
in 2004 during her term as dean. Based on hundreds of conversa- 
tions with her, based on my reading of her scholarship, and based 
on my assessment of her very successful legal career, I believe that 
she will be a truly outstanding Supreme Court justice. 

In my written testimony I offered three reasons for this conclu- 
sion. The first concerns her immense competence, that is, her intel- 
ligence, her knowledge of the law, and the range of her relevant ex- 
periences. This point has been ably demonstrated by Elena Kagan 
herself over the past 3 days and I will not comment on it further. 
I will instead focus on the two other reasons I think she will be 
a great justice, her attitude toward the law and her temperament. 

First, her attitude toward the law. Elena Kagan’s unusual seri- 
ousness about the law was apparent in the very first conversation 
we ever had in 1994. I’m sure she doesn’t remember it, but I re- 
member it well. I was an entry-level law professor candidate vis- 
iting the University of Chicago where Kagan was teaching at the 
time. 

Over dinner, I summarized a paper that I was presenting to the 
faculty the next day on the role of Federal courts in deciding for- 
eign relations cases in the absence of guidance from Congress. 
Kagan responded with an avalanche — and I use that metaphor ad- 
visedly — of difficult questions that pressed me to clarify my thesis 
and that pushed me on its implications for matters racing from the 
conflicts of law, to the Erie doctrine, to the meaning of the Com- 
merce Clause. 

It was a truly remarkable performance. I had been in the teach- 
ing market for many months but I had not encountered Kagan’s 
razor-sharp questions, questions that exposed weaknesses and in- 
consistencies in my thesis. Kagan quickly grasped my central point, 
questioned how it fit in with broader legal principles. 

Here was someone who took legal doctrine seriously, someone 
who by instinct cared a lot about getting the doctrine and the case 
holdings and the broader legal implications just right, and someone 
who is remarkably knowledgeable about the law and unusually 
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adept at legal argument. I will say that she also displayed a simi- 
lar attitude toward the law countless times during our years to- 
gether at Harvard in conversation, and in appointment Committee 
meetings, and in faculty workshops. 

Kagan’s view — in my opinion, Elena Kagan views the law with 
an earnest respect to have a reality, to have an autonomy, and to 
have a constraining bite. And while I do not purport to speak for 
fellow conservatives of various stripes, I think this quality is one 
reason why so many prominent conservative lawyers who know 
Elena Kagan well admire and support her confirmation. My col- 
league John Manning, who has known Kagan since law school, 
writes to this Committee that she is “careful and reflective in her 
legal analysis and cares deeply about law and legal craft.” 

Former Judge Michael McConnell, now a professor at Stanford 
Law School who has known Kagan for 20 years since they were to- 
gether on the Chicago faculty, writes that “she has demonstrated 
a fidelity to legal principle, even when it means crossing her polit- 
ical and ideological allies.” 

These are extraordinary testaments to Kagan’s — these and oth- 
ers — and there are other similar testaments from conservative law- 
yers on the record — are an extraordinary testament to Kagan’s 
commitment to the integrity of law and should count in favor of her 
confirmation. 

Now I turn to her temperament. And I think she has an ideal 
temperament to be a Supreme Court justice. She has a remarkably 
open mind, she cherishes intellectual debate, and she generally 
considers all sides of an argument before exercising her judgment. 

These were some of the qualities that, in my opinion, helped 
make Harvard Law School an intellectually richer and intellectu- 
ally more diverse law school under her deanship. It’s a little awk- 
ward for me to talk about this because I am actually held up as 
a conservative scholar who was hired while serving in the Bush ad- 
ministration. 

I’m held up as the example of how open-minded she was. It 
makes it a little awkward for me to talk about this, but I do think 
that her actions as dean, not just in connection with me but much 
more broadly, do demonstrate a commitment to the frank and open 
exchange of ideas and reveal a temperament ideally suited for the 
Supreme Court. 

I don’t think she was interested in achieving balance for bal- 
ance’s sake. I think she thought that excellence in law school re- 
quired an intellectual environment where every idea can flourish. 
Now, this might seem like an obvious point, but in the American 
Legal Academy, and especially among the most elite law schools, 
it is far from obvious and not at all established. 

Much attention has been paid to her hiring of conservative schol- 
ars, but this is too narrow a focus, for these hires were a small fea- 
ture of a larger commitment to treating everyone and all ideas on 
the merits rather than through an ideological lens. 

My time is running short, but I would say it was not just the 
way she treated me and not just the way she treated conservatives, 
but the way she treated everyone. I agree with Michael McConnell 
that these aspects of Kagan’s deanship “demonstrate qualities of 
mind and character that are directly relevant to being a justice on 
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the Supreme Court, respect for opposing argument, fair-minded- 
ness, and willingness to reach across ideological divides, independ- 
ence, and courage to buck the norm. 

Thank you. 

[The prepared statement of Professor Goldsmith appears as a 
submission for the record.] 

Senator Kaufman. [Presiding] Thank you, Mr. Goldsmith. 

Curt White is the president of the Harvard Law Armed Forces 
Association and hails from Teliqua, Oklahoma. After graduating 
from West Point, Mr. White served as platoon leader and executive 
officer in Iraq, where he earned two bronze stars in 2004 and 2006. 
He left active duty in 2007 with the rank of captain and went on 
to serve in the National Guard. He’s currently finishing his joint 
graduate degrees in law and business at Harvard. 

Please proceed. Captain White. 

STATEMENT OF CAPTAIN KURT WHITE, PRESIDENT, HARVARD 
LAW ARMED FORCES ASSOCIATION, ARMY NATIONAL GUARD 

Captain White. Thank you, Mr. Chairman and members of the 
Committee. It’s a great honor to be asked to testify at this hearing. 

I’m most grateful, however, for the opportunity to help dispel 
some of the untrue and unfair accusations of anti-military bias that 
have been leveled against Ms. Elena Kagan, a woman who, in my 
short time of knowing her as the dean of the Harvard Law School, 
went to such ^eat lengths to show her respect for, and apprecia- 
tion of, the military and military veterans. 

Rather than spending my time directly addressing the policies to- 
ward military recruitment at Harvard Law School during Ms. 
Kagan’s time as dean, issues which she has spoken to and directly 
addressed herself, I will rather spend my few minutes explaining 
my interactions with Dean Kagan, her feelings toward the military, 
and the pro-military environment that she created during her ten- 
ure as dean. 

I first heard Ms. Kagan speak in the fall of 2007 as she gave the 
welcoming address to the students of my incoming law school class. 
Sure, she had many eloquent and inspiring words, but one of her 
speech has remained particularly memorable for me. As Dean 
Kagan was ensuring that every student knew what a special class 
they had just joined, she began listing the States and countries 
from which students had come, and then began speaking to some 
of the incredible honors and accomplishments of those seated 
around me. 

As I listened to the descriptions of my classmates, I was some- 
what surprised that I had been allowed to join this amazing group 
as a student at the Harvard Law School. I was more surprised, 
though, when Dean Kagan pointed out the number of military vet- 
erans seated in the room among the incoming class as a group of 
students that others should keep their eye out for and try to meet 
during the coming year. 

It was truly a proud moment to be recognized in such a way, that 
the dean of the law school saw military service as something so im- 
portant that she would mention the veterans to the entire class on 
our first day. It made me immediately feel welcome and respected 
in my new environment. I later found out, from speaking to vet- 
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erans in other classes, that Dean Kagan made a point of high- 
lighting military members and military service each year during 
her welcoming address. 

Later that year, I had the rare opportunity as a first-year law 
student to spend an evening visiting intimately with the dean. 
Around Veterans Day, Dean Kagan hosted a dinner for military 
veterans and their families. During this dinner she spoke very lit- 
tle, other than to express her deep gratitude to the current and 
former service members seated at the table. 

The evening consisted mainly of Dean Kagan asking about our 
military service, listening intently to our stories, and expressing 
her sincere appreciation for our service. It was truly moving to 
have the dean of the law school take an evening out of her schedule 
to show her thanks to our small group of veterans. More, she made 
each of us feel as if she was the one who was honored to have the 
opportunity to dine with us and visit with us for the night. This 
event which Ms. Kagan pioneered during her time as dean meant 
a great deal to the veterans at the school and has luckily been con- 
tinued by her successor. 

Also, while Dean Kagan was leading the law school, numerous 
other attempts were made to emphasize the service of the military 
veterans at the school, from articles published on the school web 
site, to highlights of veterans and their stories in alumni news- 
letters. 

During the time I knew her as dean of the Harvard Law School, 
Ms. Kagan’s support of the military was clearly evident. Over the 
past 3 years. I’ve been a part of numerous conversations between 
veterans at the Harvard Law School where all have spoken warmly 
of her graciousness toward the veterans since we arrived there. 

It might seem that this would not be a conversation that we 
would need to have with each other on multiple occasions, but such 
was the importance of Dean Kagan’s words and actions toward us 
to our overall experience at the law school that it was something 
that we could not help but discuss frequently. 

It is, thus, my honor to have the opportunity to answer anti-mili- 
tary accusations made against Ms. Elena Kagan, who again did so 
much to make the experience of myself and my fellow veterans 
what it was, and who did so much to make us feel welcome, appre- 
ciated, and as she has mentioned earlier in her testimony, indeed 
revered while she was the dean. 

With that I’ll conclude my remarks. 

[The prepared statement of Captain White appears as a submis- 
sions for the record.] 

Senator Kaufman. Thank you. Captain White. 

Professor Robert Clark is the Harvard University Distinguished 
Service Professor and Austin Wakeman Scott Professor of Law, and 
the former dean and professor of law at the Harvard Law School. 

He’s also a former commercial and corporate lawyer and faculty 
member of the Yale Law School. He received his BA from Marinaw 
College, his Ph.D. from Columbia University, and his JD from Har- 
vard Law School. 

Professor Clark. 
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STATEMENT OF ROBERT C. CLARK, HARVARD UNIVERSITY 

DISTINGUISHED SERVICE PROFESSOR, AUSTIN WAKEMAN 

SCOTT PROFESSOR OF LAW, AND FORMER DEAN, HARVARD 

LAW SCHOOL 

Professor Clark. Thank you, Senator and members of the Com- 
mittee. I support the appointment of Elena Kagan to the court and 
I’d like to offer some perspectives based on my own experience as 
her colleague and her predecessor in the role of dean at Harvard 
Law School. 

I believe her superb performance as dean should be a positive 
factor in your decision-making. Now, I admit that the case for So- 
licitor General Kagan has many parts. First, she has demonstrated, 
I think, to all of you in the last few days, as she clearly dem- 
onstrated to me personally, she is extremely bright. I know this 
from having taught her and observed her and graded her in the 
mid-’80s and from having studied her scholarship in the late 1990s 
when deciding whether to support — which I did — her appointment 
to our faculty. 

Moreover, she thinks like a lawyer, and I, at least, mean this in 
a good way. She makes sure she understands the law and the facts 
very closely and accurately and precisely and puts them together 
carefully before she draws her conclusions. 

I think that a lawyer who actually does this, as she does, is un- 
likely to get too creative or loose when she makes decisions as a 
judge. She will feel obligated to follow the law, not make it up. 

Furthermore, she has relevant experience with the law not only 
in her recent experience as Solicitor General, but in my view also 
in her many years of spectacularly successful teaching of constitu- 
tional law and administrative law, which are very relevant subjects 
to this position that she’s about to get, I hope. 

This teaching experience tends to be neglected, I know, when 
people discuss her qualifications for the court, but I think it’s rel- 
evant because she knows legal doctrines inside and out in a way 
that very few practicing lawyers do. 

But I want to stress now her performance as an institutional 
leader and explain why I think the skills and attributes she 
brought to her role as dean and developed while dean would benefit 
her and the court if she’s confirmed. I was dean for 14 years, a long 
time, 1989 to 2003, and strongly supported Elena Kagan as the 
choice to be my successor. 

From my viewpoint, once she became dean she did a fantastic job 
of taking positive changes and initiatives that had been begun in 
the 1990s and building on them. She was not one who tried to take 
over and change the paradigm, as so many new leaders do, or to 
take things in an ideological or particular direction. She built on 
what the faculty had come to want to do. 

For example — I’ll give three examples, if I have time. We hired 
a large number of faculty members, including some top scholars 
from leading schools during her tenure. The number went up about 
two dozen in just 6 years, from about 1981. That is, in a law school 
context, kind of amazing. 

In my view it’s a positive indicator because in the case of a veiy 
complex law school like Harvard with multiple constituencies, it 
says something about the ability of the dean to build consensus. 
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The appointments process is relentlessly democratic: you need two- 
thirds of the voting faculty to approve an appointment. 

In a strong-willed faculty, which we have, with widely varying 
views about what really counts as good scholarship, you need a 
dean who can understand many different points of view and then 
encourage people to work together. Dean Kagan did this success- 
fully. I watched her learn to do it even better as she proceeded. She 
wasn’t just political, she actually learned to understand and appre- 
ciate many different points of view. 

Similarly — this is dealing with another constituency — she took 
over and led a very successful fundraising campaign. In the late 
1990s, under my guidance the law faculty developed an ambitious 
long-term strategic plan. We then proceeded to get university-level 
approval for a campaign to fund it — not easy — and I spent a couple 
of years getting initial gifts and commitments. Then in June of 
2003, my last month in office, we had a so-called kick-off of a public 
phase of this campaign. I announced we had already raised over 
$170 million in commitments and gifts, and gave, standing right 
next to me the about-to-become dean Elena Kagan and her team, 
the hard task of getting that number up to $400 million. 

Well, flash forward five-plus years later, the fall of 2008. The 
campaign closed, having greatly exceeded its goal by reaching $476 
million, which was another record in law school fundraising. We 
had done that already 10 years previously. 

This fundraising success, which is of fundamental importance to 
an institution like Harvard Law School that does not depend much 
on foundation grants or any government grants, would not have 
happened without Elena Kagan’s skill in seeing other people’s per- 
spectives. I can say this from personal experience: in order to gain 
support from 23,000 alumni and friends of the school, which the 
law school did during this campaign, its dean had to learn to un- 
derstand and appreciate the viewpoints of many very different peo- 
ple out there who have strongly varying attitudes about what the 
school was doing and planning to do. I watched her get better and 
better at this over time, and I heard reports from old alums that 
I knew already. I believe that her experience and success in this 
role will help her do a better job as justice of the court. 

And as with faculty and alumni, so with students. Dean Kagan 
did a superb job of boosting the mood and morale of the student 
body. She did this with gestures great and small, everything from 
an ice skating rink and free coffee 

Senator Kaufman. Professor, could you wrap it up, please? 

Professor Clark. OK. To substantive revamp of the first-year 
curriculum. I could go on listing her other achievements, but given 
the time I won’t. I will note that I have an op-ed piece from the 
Wall Street Journal that I’d like to have put in the record that 
deals with the military recruiting issue. That’s not my theme 
today. My concluding point is, I think the Committee’s decision 
about Solicitor General Kagan ought to be positive. 

Yes, we may not — it may happen that as a justice she’ll some- 
times fill in the blanks of received common law in a way that some 
of us don’t like, but as — and as history shows it’s really hard to 
predict accurately what a future justice will do, but I think in this 
case worrying too much about the downside possibilities is to miss 
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the forest for the trees. She’s an excellent choice for the court and 
should be confirmed. 

[The prepared statement of Professor Clark appears as a submis- 
sion for the record.] 

Senator Kaufman. Thank you, Professor Clark. 

Gregory G. Garre is a partner in the Washington, DC office of 
Latham & Watkins. He served as the 44th Solicitor General of the 
United States under President George W. Bush. 

Prior to his unanimous confirmation as Solicitor General by the 
Senate, Mr. Garre served as principal Deputy Solicitor General and 
then as Acting Solicitor General. She served as a law clerk for 
Chief Justice William H. Rehnquist, and to Judge Anthony J. 
Scalia of the U.S. Court of Appeals for the Third Circuit. 

Mr. Garre received his BA from Dartmouth College and JD from 
George Washington University Law School, where he was editor-in- 
chief of the Law Review. 

Mr. Garre. 

STATEMENT OF GREGORY GARRE, PARTNER, LATHAM & WAT- 
KINS, FORMER SOLICITOR GENERAL OF THE UNITED 

STATES 

Mr. Garre. Thank you, Mr. Chairman, Ranking Member Ses- 
sions, members of the Committee. It’s an honor to appear before 
you today. 

I had the great privilege of serving as Solicitor General of the 
United States at the close of the last administration, and like all 
former Solicitors General going back nearly a quarter of a century 
over the course of the Reagan, Bush I, Clinton, and Bush II admin- 
istrations, I’m pleased to support the nomination of Solicitor Gen- 
eral Kagan to be Associate Justice of the Supreme Court. My testi- 
mony today is focused on how General Kagan’s service as Solicitor 
General will serve her well on the Supreme Court. 

Service as a Solicitor General is by no means a necessary, or in 
itself sufficient, qualification to sit on the Supreme Court, but the 
Office of the Solicitor General offers a valuable training ground for 
service on the court. In fact, the Solicitor General is sometimes re- 
ferred to as the tenth justice, although as many former Solicitors 
General would say, and I can attest, never by the justices them- 
selves. 

The Solicitor General is enmeshed in virtually all aspects of the 
court’s business. She and her lawyers argue in about two-thirds of 
the cases appearing before the court each term. She personally ar- 
gues the most important and usually most contentious cases before 
the Supreme Court each term, formulating and advancing the posi- 
tions that serve the best interests of her client, the government. 

By all accounts. General Kagan has served the government well 
before the Supreme Court. Importantly, she managed the chal- 
lenging transition from one administration to the next, with the 
best interests of the Solicitor General’s Office and the United 
States in mind, and minimizing changing positions before the 
court. 

One vitally important area where the government’s positions 
have remained essentially unchanged is in litigation involving the 
war on terror. General Kagan has successfully briefed and argued 
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many significant cases in this area of law, including the decision 
in the case Holder v. Humanitarian Law Project, in which she suc- 
cessfully defended the constitutionality of the material support 
statute before the Supreme Court this term, as well as other cases 
involved in the handling of wartime detainees. 

It is not possible to work on these cases without gaining a deep 
appreciation for the national security challenges facing this coun- 
try, and for the men and women who confront these challenges in 
the armed forces on a daily basis. I believe this experience will 
serve Solicitor General Kagan well. 

It is also significant that General Kagan has earned the con- 
fidence, trust, and admiration of the enormously talented career 
lawyers in the Office of the Solicitor General. It’s hard for me to 
think of a higher compliment when it comes to her service as Solic- 
itor General, nor better indication that she possesses the intellect, 
fair-mindedness, and dedication to duty that Americans expect in 
a justice of the Supreme Court. 

Now, it’s true that General Kagan lacks judicial experience, but 
history shows that prior judicial experience is by no means a pre- 
requisite to distinguished service on the Supreme Court, especially 
for someone like General Kagan with a varied background in the 
law and numerous accomplishments when she goes on the court. 

Some 40 individuals have joined the Supreme Court without 
prior judicial experience. I had the great privilege to clerk for one 
of them. Chief Justice William Rehnquist, and I am confident that 
his lack of prior judicial service in no way impeded his enormous 
accomplishments on the court. 

The Constitution grants the President broad leeway in deter- 
mining how to carry out the enormously important responsibility of 
choosing a justice for the Supreme Court. One can hold different 
views on the important legal issues facing the country and still con- 
clude that General Kagan is well-qualified to serve on the Supreme 
Court. Like my predecessors as Solicitor General going back over 
the course of the past four administrations, I support Solicitor Gen- 
eral Kagan’s nomination to be an Associate Justice, and I hope that 
this Committee will do so, too. 

Thank you. 

[The prepared statement of Mr. Garre appears as a submission 
for the record.] 

Senator Kaufman. Thank you, Mr. Garre. 

Ronald Rotunda is the Doy & Dee Henley Chair and Distin- 
guished Professor of Jurisprudence at Chapman University School 
of Law. Previously, he was professor at George Mason University 
School of Law and the University of Illinois School of Law. He re- 
ceived his BA from Harvard College and his JD from Harvard Law 
School. He subsequently clerked for Judge Walter Mansfield in the 
Second Circuit Court of Appeals. 

Professor Rotunda. 

STATEMENT OF RONALD ROTUNDA, THE DOY & DEE HENLEY 

CHAIR AND DISTINGUISHED PROFESSOR OF JURISPRU- 
DENCE, CHAPMAN UNIVERSITY SCHOOL OF LAW 

Professor Rotunda. Thank you very much. If you have any ques- 
tions, speak up. My tie is kind of loud, so it’s hard for me to hear. 
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It’s been 40 years since a Solicitor General has been nominated 
to the Supreme Court, since the late great Thurgood Marshall, the 
grandson of a slave. Since then, among other things, the law has 
changed. There’s now a special law dealing with such situations, 
455 U.S. Code — that is, 28 U.S.C.A. Section 455(b)(3). 

Basically it provides that if the justice has served in government 
employment, in such capacity participated — I’m paraphrasing, 
now — as an advisor concerning the proceeding or expressed an 
opinion concerning the merits of the particular case or controversy, 
she must disqualify herself 

That’s augmented by Section 455(a) that says you should dis- 
qualify yourself if the impartiality might reasonably be questioned. 
The Senate was, I think, pretty serious about this law in the House 
because they provided, in Section 455(e), that the parties cannot 
waive this particular disqualification, the justice must disqualify 
herself Congress enacted the law in response to a case called Laird 
V. Tatum in 1972. 

The respondents in Laird moved to disqualify the new Justice 
Rehnquist because he had testified on a particular legal issue relat- 
ing to this case when he was at the Justice Department and ex- 
pressed a statement about the merits of a case. He wasn’t a lawyer 
on the brief. He wasn’t even in the Solicitor General’s Office, he 
was Office of Legal Counsel. 

Justice Rehnquist, in his opinion, acknowledged — he said they’re 
correct in stating that during the course of my testimony and on 
other occasions I expressed an understanding of the law, as estab- 
lished by the decided cases, that was contrary to the position that 
the respondents took, but he refused to disqualify himself Under 
the law at the time, I think that was correct. So people were upset 
with that, so they changed the law. 

Now they had this much broader language. If they participated 
not simply as counsel but as an advisor, whether his opinions are 
public or private, whether they’re oral or written, if he’s expressed 
an opinion concerning the merits of a particular case or con- 
troversy, he must disqualify himself. There are very few cases in- 
terpreting this, but those that do exist are fairly broad. 

First of all, it’s clear under the statute this applies to U.S. Su- 
preme Court justices, not just the others. So Solicitor General 
Kagan, if she’s on the court, will obviously disqualify herself in all 
cases in which she’s counsel of record, but it doesn’t matter that 
she’s no longer counsel of record, that the Deputy Solicitor General 
has taken over. She also has to recuse herself if she was an advisor 
concerning the proceeding, that is, gave advice about the particular 
proceeding or expressed an opinion concerning the merits of a par- 
ticular case or controversy. 

The statute defines proceeding very broadly to include pre-trial 
matters. The Supreme Court web page acknowledges this. It says 
that if you’ve earlier been involved in the case as a lawyer you 
must disqualify yourself, whether or not you’re on the record. The 
pre-trial — that is, all stages of litigation, including the pre-trial. 

One of the few cases interpreting the section is United States v. 
Iron — in 1994. It involved a U.S. Attorney who became a district 
judge. He was U.S. Attorney at the time of an investigation before 
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there was an indictment. It eventually led to indictment and a 
criminal trial. 

The judge was not personally involved in the investigation, it 
simply occurred under his watch. The Ninth Circuit said you have 
to disqualify yourself. The Ninth Circuit acknowledged he wasn’t 
personally involved, but said it imputes to the U.S. Attorney the 
knowledge and acts of his assistants. Now, that would be every- 
body, of course, I think, in the Solicitor General’s Office. 

Several years ago under the Bush administration, the Solicitor 
General’s Office coordinated and had advice on many, perhaps all, 
of the detainee cases then in the lower courts. I don’t know what’s 
done now, but if the keep the same procedure she would have to 
disqualify herself in all of the detainee cases, even though they’re 
not yet at the appellate level. Newspapers have reported that she 
gave oral advice and had input into briefs filed in the Arizona im- 
migration case. 

If that’s true — I don’t know, we’ll ask her — she should disqualify 
herself if that case ever comes to the Supreme Court. If the admin- 
istration asked her advice on the constitutionality of proposed legis- 
lation in connection with contemplating proceeding, either where 
the United States would be plaintiff or defendant, if you have a 
particular proceeding, a particular thing in mind, she’d have to dis- 
qualify herself. 

Now, she’s only been Solicitor General for, what, less than 2 
years. I don’t think there will be a lot of cases like this. I would 
think within the next year or two she would — this qualification 
would end. But until that time, in cases involving the United 
States, she should disqualify herself 

Thank you very much. 

[The prepared statement of Professor Rotunda appears as a sub- 
mission for the record.] 

Senator Kaufman. Thank you. Professor Rotunda. 

Robert Alt is the Senior Legal Fellow and Deputy Director of the 
Center for Legal and Judicial Studies at The Heritage Foundation. 
He’s also a fellow in Legal and International Affairs of the John M. 
Ashbruck Center for Public Affairs at Ashland University in Ohio. 
He received his bachelor’s degree from al Souza Pacific University 
and his JD from the University of Chicago Law School. 

Professor Alt. 

STATEMENT OF ROBERT ALT, SENIOR FELLOW AND DEPUTY 

DIRECTOR, CENTER FOR LEGAL AND JUDICIAL STUDIES, 

THE HERITAGE FOUNDATION 

Mr. Alt. Thank you, Mr. Chairman and Ranking Member Ses- 
sions, for inviting me to testify. 

As these hearings open, numerous members of this Committee 
lamented what was variously described as the judicial activism or 
corporativism of the Roberts court. Indeed, TV viewers who tuned 
in late could be excused if they believed they were watching re- 
runs of the confirmation hearings for John Roberts or Samuel 
Aleto, given the frequent references to those justices. 

Singled out for special condemnation were the Roberts court’s de- 
cisions in Citizens United and Ledbetter. The complaints raised 
closely tracked those of liberal activists who issued reports which 
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both highlighted their grievances and served as talking points on 
these cases and on the Roberts courts in anticipation of these hear- 
ings. 

The story of a conservative activist pro-corporatist Roberts court 
may sound compelling at first blush, particularly with its repetition 
and regrettable distortion of the cases involved, but it is just a 
story, and a fictional one at that. 

Take, for example, the case of Citizens United. In his State of the 
Union Address, the President chided the Supreme Court for revers- 
ing a century of law. Multiple members of this Committee com- 
plained at the beginning of this hearing about the Roberts court 
overturning longstanding precedent. But the suggestion that the 
court overturned a century of precedent just isn’t true. 

The leading case in this area of campaign finance law is Buckley 
V. Vallejo. In that case, and time and time again thereafter, the 
court affirmed the First Amendment free speech rights of individ- 
uals, groups, and incorporated groups making independent expend- 
itures. Since Buckley, the only interest that the court has accepted 
as being sufficient to justify governmental regulations closely 
drawn is preventing the actual corruption or the appearance of cor- 
ruption. This has been the consistent standard applied by the 
court, including in cases in which the free speech rights of corpora- 
tions were recognized. 

There was just one outlier case, Austin v. Chamber of Commerce, 
in which the court, for the first and only time, embraced a kind of 
speech equalization theory to permit restrictions on corporate inde- 
pendent expenditures in an opinion which ignored well-established 
precedent. 

But this case was the jurisprudential equivalent of an orphaned 
eunuch: it had no jurisprudential parents and it bore no meaning- 
ful jurisprudential children. Even after Austin, the court returned 
to rejecting rationales for government regulation outside of pre- 
venting actual corruption or the appearance of corruption. 

The court in Citizens United overturned precedent, yes, but it did 
not overturn a 100-year-old precedent that was well-revered or es- 
tablished. It overturned a 20-year-old case that was an outlier in 
the law and that stood as contrary to the leading case on the topic 
and virtually every other case on the topic decided and it did so in 
the service of a well-grounded approach to the Constitution, one 
which recognizes that political speech is really the core speech pro- 
tected by the First Amendment. 

Contrary to the misguided claims bandied about, this case is not 
a sin against stare decisis, but rather comported with the proper 
understanding of that term by adhering to the multiple precedents 
which Austin itself ignored and abrogated. 

Or take Ledbetter. President Obama said that Ledbetter “didn’t 
know that she was getting paid less. When she discovered it, she 
immediately filed suit to get back pay, and the suggestion was 
somehow that she should have filed suit earlier.” 

Just this week. Senator Feinstein said that she found it shocking 
that “the court would hold to a technicality when a woman couldn’t 
possibly have known, during the time that the tolling was taking 
place, that she was disadvantaged, and when she learned she was 
disadvantaged it was too late.” 
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But it just isn’t true. As the court noted, Ledbetter conceded in 
her own deposition, which I have right here, that she knew about 
the alleged pay inequity more than 5 years before she filed suit. 
Her novel arguments were necessary in order to evade the statute 
of limitations that were imposed by Congress, not by the courts. 

This raises a very important issue. In many of the cases that 
have been used by liberal activists and most recently by members 
of this Committee to allege activism by the court, the crux of the 
argument is that the person objecting does not like the policy out- 
come. 

But the outcomes in these cases were dictated by policies of Con- 
gress and dutifully carried out by the courts. If Congress disagrees 
with its own policy it can change it, as it did in the wake of the 
Ledbetter case. Far better this than courts undermining the rules 
that Congress has drafted in order to impose its own view of what 
policy is. Now, that would be activism. 

There is no need to make a papier mache Mephistopheles of ac- 
tivism. There’s real activism in the world. There are even examples 
of real pro-business activism decisions by the Supreme Court, such 
as its decision in BMW v. Gore, in which Justice Stevens found in 
the Due Process Clause, probably hiding behind some emanations 
and penumbra, a constitutional cap on punitive damages, a posi- 
tion rejected by conservative justices who sought to apply the law 
according to its original meaning. 

But the claims of a concerted conservative pro-corporatist Su- 
preme Court, while good political talking points and an able diver- 
sion from questions about Dean Kagan’s failure to adhere to the re- 
quirements of Federal law in the Solomon Act, are just not true. 

Thank you. I welcome your questions. 

[The prepared statement of Mr. Alt appears as a submission for 
the record.] 

Senator Kaufman. Thank you, Mr. Alt. 

Ed Whelan is the president of the Ethics and Public Policy Cen- 
ter. He served as principal Deputy Assistant Attorney General for 
the Office of Legal Counsel under President George W. Bush. He 
clerked for Judge J. Clifford Wallace in the U.S. Court of Appeals 
for the Ninth Circuit, and for Supreme Court Justice Antonin 
Scalia. Mr. Whelan received his undergraduate degree from Har- 
vard University, his JD from Harvard Law School. 

Mr. Whelan. 

STATEMENT OF ED WHELAN, PRESIDENT, ETHICS AND 
PUBLIC POLICY CENTER 

Mr. Whelan. Thank you. Senator Kaufman. Thank you. Senator 
Sessions. 

Various supporters of Elena Kagan’s nomination have sought to 
bolster their position by flinging assertions that the Supreme 
Court, under Chief Justice Roberts, has engaged in conservative ju- 
dicial activism. Those assertions are badly confused. A sober as- 
sessment of the current reality and future risk of judicial activism 
provides compelling reason to vote against the Kagan nomination. 

Since the Warren court’s heydays in the 1960s, the court has en- 
trenched the Left’s agenda and usurped the realm of representative 
government through a series of activist rulings on a broad range 
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of matters, including abortion, secularism, obscenity and pornog- 
raphy, gay rights, criminal procedure, national security, and the 
death penalty. These monuments of liberal judicial activism have 
deeply transformed — and I would submit degraded — ^American poli- 
tics, institutions, and culture. 

Even worse, new edifices of Leftist ambition are in the works. 
Elena Kagan is a predictable vote, quite possibly the decisive fifth 
vote, in favor of inventing a Eederal constitutional right to same- 
sex marriage. Reasonable people have different views on whether 
and how public policy should accommodate same-sex relationships, 
and that’s a matter that’s being worked out through the democratic 
processes. 

But the court’s invention of a constitutional right would not only 
radically redefine the central social institutions of marriage and 
the family for the entire Nation, it also branded as bigots and in- 
evitably would coerce and penalize all those Americans who under- 
stand the essence of marriage as a union of a man and a woman. 

Ms. Kagan would also provide the fifth vote to continue the 
court’s unprincipled practice of selectively relying on foreign law to 
alter the meaning of the Constitution, one part of a broader, 
transnationalist agenda that would displace the constitutional proc- 
esses of representative government and dilute cherished constitu- 
tional rights to free speech and religious liberty. 

By contrast to the decades-long reality and ongoing threat of lib- 
eral judicial activist rulings, the overall picture of supposed con- 
servative judicial activism pales into virtual nothingness. Let’s con- 
sider a remarkable colloquy that took place just last week on the 
Senate floor among three Senate Democrats, all members of this 
Committee, though I see that unfortunately none of them is able 
to be here right now. 

Each of the three Senators complained about the supposed con- 
servative activism of the Roberts court, each offered a supposedly 
compelling example of that activism. Senator Cardin gave as his 
example of judicial activism the Supreme Court’s ruling in 
Ledbetter. In that case, the court majority ruled that the time pe- 
riod for filing a charge of employment discrimination with the 
EEOC begins when the discriminatory act occurs and that it isn’t 
retriggered by later non-discriminatory acts. That ruling flowed di- 
rectly from four Supreme Court precedents over the previous three 
decades. I’m quite sure that Mr. Garre, who signed the brief in that 
case for the government, will attest and argue for the exact posi- 
tion the Supreme Court adopted — will attest to that. 

The court in Ledbetter expressly left open the question “whether 
Title 7 suits are amenable to a discovery rule, whether, that is, in 
those instances in which the employer was not aware that she’d 
been discriminated against, the charging period would instead run 
from the time that she discovers the discrimination.” 

But here’s what Senator Cardin had to say about the Ledbetter 
ruling: “This defies logic. How can a person bring a claim when 
they don’t know they’re being discriminated against? It makes no 
sense.” 

In short. Senator Cardin’s vehement denunciation of the 
Ledbetter ruling rests on his simply misreading the case. Three 
years after the court’s ruling in Ledbetter, Senator Cardin thought 
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that the court had rejected applying a discovery rule to the charg- 
ing period in Title 7 suits. He also evidently didn’t understand that 
Mrs. Ledbetter had waited more than 5 years after she learned of 
the discrimination to file her EEOC charge. 

As respected legal analyst Stuart Taylor has written, President 
Obama and other Democrats were able to make the court’s ruling 
against Ledbetter seem outrageous only by systematically distorting 
the undisputed facts. 

Next in the Senate colloquy was Senator Whitehouse. His show- 
case ruling was a 2008 case in which the court ruled, by a 5:3 vote, 
that punitive damage is awarded against Exxon in connection with 
the Exxon-Valdez oil spill was excessive as a matter of maritime 
common law. 

Senator Whitehouse’s discussion of the case suffers from a few 
unfortunate omissions. First, the author of the majority opinion 
that he decries was the liberal Justice Suter. Second, Justice Gins- 
burg, in dissent, describes Suter’s opinion as “well-stated and com- 
prehensive,” and called the case “a close one.” 

Third, Senator Whitehouse leaves the impression that the court’s 
general review of punitive damages awards divides justice along 
ideological lines, but in fact Justices Scalia and Thomas are the 
strongest opponents of the position that the Constitution imposes 
general substantive limits upon punitive damages. 

I see that my time is running out. I’d be happy to address any 
questions on the arbitration case that Senator Franken had so 
much to say about, inaccurately, during the confirmation hearing. 
But let me conclude by simply noting that it’s entirely proper that 
Supreme Court decisions be subjected to careful scrutiny and, 
where appropriate, vigorous criticism. 

But as the colloquy I’ve discussed and detailed more extensively 
in my written comments illustrates, so many of the criticisms of 
the Roberts court for supposedly engaging in conservative judicial 
activism are of dismal quality and invite the suspicion that they’re 
motivated by crude political considerations. Genuine concerns 
about judicial activism cut strongly against the Kagan nomination. 

Thank you. 

[The prepared statement of Mr. Whelan appears as a submis- 
sions for the record.] 

Senator Kaufman. Thank you, Mr. Whelan. 

Stephen Presser is the Raoul Berger Professor of Legal History 
at Northwestern University School of Law, and holds a joint ap- 
pointment at Northwest’s Kellogg School of Management. He’s a 
graduate of Harvard College and Harvard Law School. Following 
graduation, he served as a law clerk for Judge Malcom R. Willkey 
of the Court of Appeals for the DC Circuit. 

Professor Presser. 

STATEMENT OF STEPHEN PRESSER, RAOUL BERGER PRO- 
FESSOR OF LEGAL HISTORY, NORTHWESTERN UNIVERSITY 

SCHOOL OF LAW 

Professor Presser. Thank you, Mr. Chairman. I’ve been asked to 
address the propriety of a Supreme Court justice’s turning to inter- 
national or foreign authority in order to interpret the Constitution 
of the United States, a point to which Mr. Whelan alluded. 
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This question is really part of a broader problem, which is what 
a Justice is supposed to do when a Justice explicates the meaning 
of constitutional provisions. Here, we should return to first prin- 
ciples, and in particular return to the most important statement on 
judicial review, that offered by Alexander Hamilton in Federalist 
‘78, quoting the Baron de Montesquieu, to the effect that “there can 
be no liberty when judicial function of government is not separated 
from the legislative.” 

To put it in the vernacular — and we talked about this — it’s the 
job of justices to judge, not to make law. In the past few years 
we’ve seen several instances of justices turning to international or 
foreign law to make American constitutional law. Thus, Justice 
Kennedy, turning to the law of the European community, found 
support for his view, departing clearly from prior precedent, that 
consensual homosexual acts could not be criminally punished. 

In a similar manner, recent Supreme Court decisions, relying in 
part on European and other international authority, have decided 
that it is unconstitutional to apply the death penalty to minors and 
that it is unconstitutional to apply the death penalty to persons 
suffering from mental retardation. 

Now, the results in all of these cases might be wise social policy, 
but they all represent really legislative acts by the court. In Amer- 
ica, where the people are supposed to be sovereign, changes in such 
social policies are supposed to be for the popular organ, the legisla- 
ture, or for the ultimate popular organ in action, amending the 
Constitution. 

Turning to international or foreign authority then as a means of 
reworking constitutional provisions or overturning prior precedents 
betrays the nature of our Eederal system and flies in the face of 
the rule of law. It should be acknowledged of course that, from the 
beginning of our history, Eederal judges and Supreme Court Jus- 
tices have used international authority in order to reach judicial 
decisions, and indeed even to aid in the interpretation of provisions 
of the United States Constitution. But there’s a profound difference 
between this use of international law and that use of Justice Ken- 
nedy’s referred to earlier. 

In the early years of our Republic and subsequently, judges and 
justices have quite properly sought to understand and apply the 
Law of Nations, a body of super-constitutional principles that apply 
to every nation and that have been the subject of work by inter- 
national scholars for hundreds of years. 

But this recourse to the ancient Law of Nations, this traditional 
recourse to international law, is very different from turning to re- 
cent international or foreign jurisprudence to implement policies 
and rules, very different from those previously prevailing. One is 
a longstanding legitimate use of international authority, the other 
is a usurpation of the sovereignty of the people. 

As you members of the Senate examine the qualifications of Gen- 
eral Kagan for this awesomely responsible position, you must ask 
yourselves whether she is a person who believes that it’s appro- 
priate to turn to international or foreign authority to alter the 
meaning of the Eederal Constitution. 

There are some troubling comments on this issue made by then- 
Dean Kagan about 2 years ago when she was introducing Justice 
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Kennedy at Harvard. Dean Kagan praised Kennedy as a jurist who 
addressed constitutional questions from an independent perspective 
and as one who understood that questions of constitutional inter- 
pretation had to he made pursuant to a realization that the United 
States is part of an international community. 

Dean Kagan observed that Justice Kennedy has emerged as a 
fiercely independent voice on cases involving all manners of legal 
issues. Further, Dean Kagan remarked that “I would point to Jus- 
tice Kennedy’s unique and evolving vision of law. Far from swing- 
ing between positions that are defined by others,” she said, “Justice 
Kennedy consistently charts his own course.” It seems very likely 
to me that, in her words to introduce Justice Kennedy then. Dean 
Kagan laid out her own jurisprudential philosophy. 

Her praise of Justice Kennedy’s jurisprudence and his independ- 
ence could certainly be interpreted as Ms. Kagan is suggesting, 
both that it was appropriate for Justices to formulate their own no- 
tions of what the Constitution should mean, and that it was appro- 
priate for Justices to change the meaning of the Constitution by 
reference to emerging international norms and policies. Both of 
these ideas are not what a Justice is supposed to do, and I do be- 
lieve it is your task to discover if that is in fact what General 
Kagan believes. If she does, I think you have cause to hesitate be- 
fore voting to confirm her as a justice of the Supreme Court. 

In a country such as ours, governed by the rule of law, it’s not 
the job of a judge or justice to have a unique and evolving vision 
of law or to chart his own or her own course. It is, to the best of 
his or her ability, to determine what the law is and then to follow 
it. Before you vote to confirm a Justice Kagan, you must be sure 
that she understands that. 

Thank you. 

[The prepared statement of Professor Presser appears as a sub- 
mission for the record.] 

Senator Kaufman. Thank you. Professor Presser. 

I’m to start with the round, 5 minutes each. I’ll start with me 
and then Ranking Member Sessions, and so on. 

Professor Goldsmith, in your testimony you spoke briefly about 
your view of the relevance of prior judicial experience to serve on 
the Supreme Court. Can you elaborate on that, and also on wheth- 
er there might be a down side to having the entire court come from 
an appellate court background? 

Mr. Goldsmith. Thank you. Senator. In my written testimony I 
stated that I thought it was irrelevant that she had no prior judi- 
cial — that Elena Kagan had no prior judicial experience, and I stat- 
ed, as Greg Garre did, that many of our most distinguished Jus- 
tices did not have — Chief Justice John Marshall, Chief Justice Wil- 
liam Rehnquist, Chief Justice Earl Warren, and I could go on and 
on. I think Greg said there were 65. I don’t have a particular view 
about whether it’s a good or bad thing to have had prior appellate 
experience. 

Senator Kaufman. Thank you. 

Captain White, let me begin by recognizing your service to the 
country as a platoon leader and — ^your service to us all, and we 
thank you for it. 
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The testimony this morning that General Kagan was welcoming 
and accommodating to military veterans. Can you tell us a little bit 
more about that? 

Captain White. So, during my time there — I say it really started 
on my first day with me. I think for most of the veterans I have 
spoken to, we all went to — we all went into Harvard with some bit 
of trepidation, going to an Ivy League school which traditionally, 
I think, don’t have the reputation of being as supportive of the 
military as maybe some other institutions in the country. 

So it was really wonderful on that first day to be recognized for 
our service in front of our classmates and for that to be pointed out 
and for then Dean Kagan to show her gratitude toward us. So that 
was really, I guess, what started it. And then I think after that 
being there while articles were published in the school newspaper 
as well as on the school website, highlighting veterans and their 
stories, was something that just really went toward creating an en- 
vironment that showed that even whatever the policies were re- 
garding military recruiting in the Office of Career Services it was 
an administration headed by Dean Kagan that was very supportive 
of the military in general and very much appreciated the service 
of the veterans that were there at the law school. 

Senator Kaufman. Thank you. 

Professor Clark, you preceded Dean Kagan as dean of the school. 
Can you give us a brief description of the chronology of the law 
school’s interaction with military recruiters in connection with the 
Solomon Amendment? 

Mr. Clark. Yes. Well, as you know the law school adopted its 
nondiscrimination policy rule that said that each person that want- 
ed to recruit and use the OF COURSE had to sign the statement 
way back in 1979, long before I became dean. After the don’t ask, 
don’t tell policy emerged, the practice developed that the military 
recruiters couldn’t sign in, they couldn’t use OF COURSE, but we 
quickly enlisted the veterans students association as a vehicle for 
getting military recruiters on campus. And the idea there was fair- 
ly simple, but it is possible to express disagreement with a policy 
while still showing respect and appreciation for the military. 

The Solomon Amendment came out in 1996 and in 1998 we got 
an inquiry from, I think it was the Air Force asking us to explain 
why we thought we had complied with the regulations under that. 
We sent them a letter and they said, “this seems OK.” And it was 
like that until about December 2001, not surprisingly a few months 
after 9-11 when perhaps with new members or perhaps because of 
the new environment we got another letter saying, we no longer 
see how this constitutes the requisite access what your practice is 
there and we’re going to recommend to the Department of Defense 
that the funding be cut. 

So I consulted at great length with the president of Harvard, 
Larry Summers, and the general counsel and with student groups 
of all sorts and faculty members on the placement committee and 
we tried to respond to that letter. They were not satisfied and cut 
it short, I guess, and in July 2002 we said, OK, we’ll let them use 
the OF COURSE and then issued a statement to the student body 
in August explaining the history and what was going on and said, 
you’re still free to express your views on the don’t ask, don’t tell 
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policy, but this is the way it’s going to he. And so that is the prac- 
tice that she took over. 

And, in effect, what she did after the Third Circuit opinion was 
to simply revert back to the old pattern which had existed for, I 
don’t know, a very long time and seemed to work while the case 
was on appeal to the Supreme Court. But changed when she got 
the msg from that Department of Defense that despite all this she 
was not going to — they were not — they were going to try to cutoff 
Harvard’s funding. 

And as my letter to the Wall Street Journal — my op-ed pointed 
out, this was really a matter of law school expressing a policy 
about discrimination. We’re a law school, after all. And we did not 
feel it was our — I did not feel it was our right to put the whole uni- 
versity at risk of funding, you know, by maintaining a policy. Espe- 
cially, you know, it didn’t matter at all to the law school, but it 
mattered enormously to the medical school and the school of public 
health which got a lot of funding from the various government de- 
partments that were covered in the Solomon Amendment. 

Senator Kaufman. Thank you. Professor Clark. 

Ranking Member Sessions. 

Senator Sessions. Thank you, Mr. Chairman. 

A good place for a professor of law to be who is not a lawyer. 

Mr. Clark. Thank you. 

Senator Sessions. Your remarkable ascendency here. 

Mr. Goldsmith, do you consider yourself a conservative? 

Mr. Goldsmith. Yes, I do. 

Senator Sessions. I felt your book on terrorism was a sea or an 
island of insanity maybe and a sea of some hysteria around. And 
I have quoted from it a number of times in a debate over how to 
handle these issues and I respect you for it. But let me just ask 
you this, I believe Manning and Mule were hired with you by Dean 
Kagan? 

Mr. Goldsmith. We were all hired within a few years, yes, sir. 

Senator Sessions. Of her appearance on campus. Are you aware 
of any other recognized conservative who was hired under her ten- 
ure? 

Mr. Goldsmith. Well, we don’t really think about it as much as 
people outside the law school do about conservatives and non- 
conservatives. And I don’t know the political or legal views of a lot 
of my colleagues. I do think it’s misleading if you’re implying that 
only three conservatives were hired in her tenure. 

Senator Sessions. Yeah, I’m implying that. 

[Laughter.] 

Mr. Goldsmith. Yes, sir. I don’t think that’s accurate. 

Senator Sessions. Three out of 43. 

Mr. Goldsmith. I don’t think that’s accurate, sir. I think you 
have the numerator wrong. The reason that I would say that the 
reason the Vermule and Manning and I are picked out is because 
we write about legal issues and public law and we are taken to 
have a conservative stance on that. 

Senator Sessions. Maybe you’re right. 

Mr. Goldsmith. But I don’t believe the numerator is accurate. 
And I would also say that, you know, there were a whole range of 
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hires right, left, and center of all stripes and I don’t know and I 
don’t really care about the political affiliations. 

[Simultaneous conversation.] 

Senator Sessions. There are not many known out of the 100- 
some-odd faculty conservatives other than you three. 

Mr. Goldsmith. No, sir. I would disagree with that as well. 

Senator Sessions. Not a lot. What percentage would you give? 
Over 10? 

Mr. Goldsmith. Yes, sir, I would. 

Senator Sessions. Over 20? 

Mr. Goldsmith. I don’t know. 

Senator Sessions. I doubt it. I doubt over 10. 

Mr. White, the only thing I would say to you is, I appreciate your 
testimony and respect it. I would just note that when you came in 
this was after the controversy and Dean Kagan had started having 
some dinner with the military. But before that, she was not doing 
that, and that’s when the controversy occurred. And I think the 
other witnesses’ testimony that the military wasn’t the one that 
should have been blamed, those in Congress who voted the law are 
the ones responsible for that law. 

Mr. Whelan, you talked about this question of activism and I 
really do think it’s important. I think I used Senator Hatch’s for- 
mulation of it. I’m not sure he agrees I got it right, but I would 
say an activist that deserves criticism is one who ceases to be faith- 
ful to the legitimate interpretation of the law or the Constitution 
and allows personal political, religious, social agenda to impact how 
they decide a case, a non-legal basis for a decision. 

And with regard to Ledbetter, in your opinion, were previous 
cases — that decision consistent with previous interpretations of the 
statute? 

Mr. Whelan. Absolutely. 

Senator Sessions. Were there any previous interpretations of a 
similar type? 

Mr. Whelan. Well, absolutely. Senator. The decision was con- 
sistent with four Supreme Court precedents over three decades. 
The opinion spelled that out in detail. And, again, I really invite 
you to ask the man who wrote the brief argument in the case for 
the government. Mr. Garre, I’m sure, will confirm that. 

Senator Sessions. Is that correct? That’s right, Mr. Garre. 

Mr. Garre. That’s correct. It was one of the Department of Jus- 
tice attorneys on the brief. I did not argue the case. I do think that 
Mr. Whelan is right that the government’s position in that case 
and ultimately the Supreme Court’s decision in that case was in 
line with a number of prior Supreme Court decisions. 

Senator Sessions. And it would therefore be unfair to accuse the 
court of an activist ruling in that case? 

Mr. Garre. I agree with that, your honor. 

Senator Sessions. Your honor? 

Mr. Garre. Senator. 

[Laughter.] 

Mr. Garre. Force of habit. 

[Laughter.] 

Senator Kaufman. He liked the former better. 
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Senator Sessions. I would note that Dean Kagan never made 
that mistake having never argued or been before a judge but a few 
times in arguing a case. 

Mr. Alt, on Citizens United people criticized the Court for order- 
ing a rehearing as if this were some error on the Court. It seems 
to me that showed their great respect and understanding that a 
case might need to be reversed and it needed great care before such 
an action would be taken, the Austin case, I guess, in particular. 
Would you consider that the Court ordering a rehearing was a wise 
thing to do before making a significant decision in that cir- 
cumstance? 

Mr. Alt. I certainly would. Senator. I think it gave the parties 
ample opportunity to both brief and argue the question. Regret- 
tably the government’s position given the failings of the statute 
didn’t get any better. It went from defending it on the basis of it 
could be used to ban books, to well, the statute could be used to 
ban pamphlets. And I think that the Court found that equally dis- 
turbing in the second argument. 

One of the other criticisms that has been frequently made is that 
they didn’t try to avoid the question. But if you look, the Court had 
been avoiding the constitutional question on this for a long time 
and it had gotten to the point where they were bending the law to 
the point where it was breaking. They needed to answer this ques- 
tion. And I do think that rehearing gave the parties ample oppor- 
tunity to brief and to argue before the action was taken to overturn 
Austin. 

Senator Sessions. Professor Rotunda. 

Mr. Rotunda. Just to add to that 

Senator Sessions. Before you say, let me just thank you for the 
serious question on recusal. I think we’ll all have to think about 
that as this nomination goes forward. 

Mr. Rotunda. Thank you. Just to add to that. Citizens United 
is talked about as a conservative decision. I don’t understand that 
part. That is, the ACLU was very prominent in it filed an amicus 
brief on behalf of the winning position, the so-called “conservative 
position.” The Court was very clear, the majority, going through 
the long history. You had politicians like Senator — or President 
Harry Truman when he signed a particular statute acknowledging 
he thought the provision on corporate restrictions was unconstitu- 
tional. And there was a long series of victims in prior cases from 
justices like Justice Douglas, who most people would not think of 
as all that conservative, supporting the position that the majority 
embraced. 

I mean, you can like Citizens United, you can not like it, it’s a 
free country. You can say what you want. But to say that that’s 
a conservative opinion is surprising when there were so many lib- 
eral supporters embracing the position that the Supreme Court ul- 
timately adopted. 

Senator Sessions. Thank you. 

Senator Kaufman. Thank you. Senator Hatch. 

Senator Hatch. Thank you, Mr. Chairman, I appreciate it. I ap- 
preciate each one of you folks who are here today. 

Professor Goldsmith, I’m happy to have you there. I think it’s a 
great addition to Harvard. 
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Captain, we have to respect what you say. 

Dean Clark, I’ve watched you for years and I enjoyed your testi- 
mony. It was very frank. You mentioned some concerns you had, 
but on the other hand it’s important testimony. 

Mr. Garre, I’ve had quite a bit to do with a number of you guys 
here, so I feel very deeply toward all of you. 

I’ve read Professor Rotunda and his constitutional law and his 
whole series. And I just want to pay tribute to you as well. 

You read it too, huh? 

[Laughter.] 

Senator Hatch. Now, if I understand you, Mr. Alt, and you, Mr. 
Whelan, you’re saying in the Ledbetter case that the Court did 
nothing wrong, it just sustained a Congressional enaction — enact- 
ment; right? 

Mr. Whelan. Well, yes. Senator. It’s even beyond that. 

Senator Hatch. Sustained a — is it a 180-day statute of limita- 
tions? 

Mr. Whelan. A charging period for EEOC filings. But, again. 
Senator, it’s beyond that. My point is that the criticisms that have 
been leveled against it rest constantly on a misrepresentation of 
what the Court held. The Court made clear that it was not 

Senator Hatch. That’s my point. I mean, I agree with you on 
that. The fact of the matter is Congress then came back and 
changed it so that they could correct the so-called “ill.” But in all 
honesty, if it’s true that she had 5 years since she left the position, 
she could have asserted herself in 180 days. Now, that’s cloudy in 
a lot of our minds, but the fact of the matter is, it’s not activism 
to sustain the law that Congress passed. And if it happens to be 
wrong. Congress can change that law which it did in this particular 
case. If I get you right, that’s what I understand you were saying. 

Mr. Whelan. Well, that’s correct. Senator. And, again, the exam- 
ples that I used of liberal judicial activism were rulings on con- 
stitutional grounds that invalidated democratic enactments in 
hugely important areas in a way that Congress and state legisla- 
tors cannot possibly address. So that’s where you see the core of 
judicial activism when courts wrongly rule on constitutional issues 
in a way that invalidates democratic enactments. 

Senator Hatch. I don’t disagree with you. In the Citizens United 
case, either one of you could answer this or anybody else for that 
matter, in the Citizens United case it seemed to me that that case 
overruled the Austin decision. But how many decisions were dif- 
ferent from Austin before that? 

Mr. Alt. Once again, I do think it’s apt to refer to it as an or- 
phaned unique. This is a case, if you take a look 

Senator Hatch. You don’t have to convince me on Austin. I think 
they should have overruled Austin. My point is a bigger point than 
that and that is they really sustained years and years and case 
after case that had preexisted. Am I right or wrong on that? 

Mr. Alt. Absolutely. Dating back from the U.S. v. the Congress 
of Industrial Organizations case in 1948 in which the Court sug- 
gested that limitations which would restrict writing by a union 
would — writings by a union would 

[Simultaneous conversation.] 
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Senator Hatch. Basically what they did was reaffirm Buckley v. 
Bolin. 

Mr. Alt. Certainly with regard to the core. Again 

[Simultaneous conversation.] 

Senator Hatch. My point is it doesn’t sound like activism to me. 

Mr. Alt. No. Buckley said that free speech was the rule and the 
exception is limitations on corruption and the appearance of cor- 
ruption. Austin came up with a fanciful expansion on that. 

Senator Hatch. When this hearing started, our colleagues on the 
other side, I think were taking on the Roberts Court as though it 
was an activist Court. I personally think that’s wrong. And I think 
you’ve made a fairly decent case here today that it is wrong. 

Mr. Whelan. Senator, if I may add one point about Citizens 
United that I developed more in my written testimony. Solicitor 
General Kagan declined to defend the actual rationale of Austin, a 
point which underlies what an outlier that case was. She was criti- 
cized by folks on the left for doing so. Chief Justice Roberts in his 
concurring opinion pointed out her failure to do so. And I think — 
I’m not faulting her for that. I’m pointing out that it illustrates 
that Austin was not a precedent worthy of respect. 

Senator Hatch. Well, the Court explained that it overruled Aus- 
tin because Austin was not consistent with the First Amendment. 
I’ll always argue on the part of the First Amendment if I can. In 
other words, in overruling Austin, the Court was preferring the 
Constitution to one of its own principles. 

Mr. Whelan. Exactly. And as Professor Rotunda pointed out, it’s 
odd to describe a robust First Amendment ruling that benefits 
unions equally with corporations and it’s sought by the ACLU as 
a conservative result. 

Senator Hatch. My time is up, but isn’t adhering more closely 
to the law in this case to the Constitution an example of judicial 
restraint rather than judicial activism? 

Mr. Whelan. The Court’s obligation is to strike down democratic 
enactments that violate the Constitution. When it does that, it is 
not engaging in activism. 

Senator Hatch. So that’s judicial restraint. 

Mr. Whelan. Entirely consistent with Judicial restraint. Yes, 
Senator. 

Senator Hatch. Thank you. 

Senator Kaufman. Senator Kyi. 

Senator Kyl. Thank you, Mr. Chairman. And thank you all. Cap- 
tain, first of all, thank you very much for your service. All of you 
have provided us important advice about someone who you know 
well or whose views you have closely studied and your testimony 
therefore is very helpful to us and we thank you for it. 

I have not read the written version of all of your testimony, but 
I have read yours, Mr. Whelan. I found it up to your usual incisive 
and impactful standard. I only regret that none of my democratic 
colleagues except Senator Kaufman are here to be instructed in the 
error of their ways. 

[Laughter.] 

Senator Kyl. And Professor Rotunda, I too am baffled that up- 
holding political speech in the First Amendment is not considered 
a liberal decision in either the classical or contemporary sense of 
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that. I would enjoy being in a legal seminar with every one of you. 
Thank you very much for your testimony. 

Senator Kaufman. Thank you. I just have a couple of questions. 
Professor Goldsmith, just having spent some time around a law 
school, the vast majority of courses that are taught at a law school 
are courses that you could not identify who or what someone’s po- 
litical persuasions. Bankruptcy Court, Administrative law; isn’t 
that true? 

Mr. Goldsmith. You might be able to depending on how they 
taught it, but likely not. 

Senator Kaufman. Professor Clark. 

Mr. Clark. Yeah, I think the more general point is there are lots 
of divisions within faculties at universities and law schools in par- 
ticular and there are people who you would call right and left. But 
what they mean by that is very, very different from what you are 
meaning here in these confirmation hearings. 

Senator Kaufman. Thank you. 

Mr. Clark. That is, it’s usually about some methodologic wheth- 
er you think historians are worth reading or whether you think 
economic analysis with a lot of quantitative data means anything. 
It’s that sort of thing rather than what you’ve been talking about 
for a few days. 

Senator IC^UFMAN. Thank you. 

Mr. Garre, as a former Assistant General, you have a unique per- 
spective, on that you share with General Kagan. Please tell us a 
little bit about the relationship between the Supreme Court and 
the Solicitor General and how you believe service as Solicitor Gen- 
eral provide valuable experience in serving on the Court? 

Mr. Garre. Senator, I think it’s valuable in a number of different 
respects. The Solicitor General is an officer of the Court. She is the 
most frequent litigant before the Court. She is grappling in many 
respects with the same issues that the Supreme Court is grappling 
with and it is simply impossible to serve as Solicitor General and 
not develop a profound respect for the Supreme Court and appre- 
ciation for its role in American government. And so in all those re- 
spects I think it will be extremely helpful. I’m sure, that General 
Kagan had a deep knowledge of the Supreme Court before she held 
that job. But an experienced Solicitor General in practicing before 
the Court gives you a unique perspective on the workload of the 
Court, the rhythms of the Court and the role of the Court. 

Senator Kaufman. Thank you. Senator Sessions. 

Senator Sessions. Thank you. And, Mr. Garre, you wouldn’t 
know that Solicitor General Kagan made her first appellate argu- 
ment ever just 9 months ago. And has, I think, actively served as 
a Solicitor General for only 14 months and has had no other sus- 
tained legal experience other than 2 years in a law firm right out 
of college. And I think Justice Rehnquist had a number of years of 
full-time practice serving in the Office of Legal Counsel which is 
an exceedingly critical part of the Department of Justice. But re- 
gardless, I just think her experience is, by any standard, thin. It 
would be difficult for me to imagine anybody to say it’s not thin. 

And I will back off. Professor Clark. I’m sure I overstated a bit 
maybe the bias of Professor Goldsmith or imbalance in Harvard. 
But it is a real legitimate criticism and concern of a lot of us that 
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law schools do have an extraordinary number of liberal, progressive 
faculty members as compared to conservatives. Some have felt they 
need to do better and maybe in that last few years have done a lit- 
tle better. But the balance is real. And law students have to be 
pretty intellectually vigorous to withstand that when they go 
through the courses — or hardheaded, like I was when I went 
through. But thank you all. This was really a good panel. 

Professor Presser, I think that this international law issue is im- 
portant because Americans believe they should not be controlled by 
anyone that they don’t elect to represent them, or getting taxation 
without representation. How can we have our law controlled, de- 
fined, or modified, or influenced by some parliament in Belgium or 
some potentate somewhere in the world? 

Mr. Presser. You’re absolutely right. We fought a revolution 
over that and I don’t think we can let ourselves be guided by some 
foreign bodies or some foreign emerging law. I only wish you had 
had a little bit clearer answers perhaps from General Kagan on 
that point. I think it’s one that you have to be very concerned 
about. 

Senator Sessions. I do too. I thought that, you know, if you be- 
lieve like Justice Kennedy has said, or Justice Ginsberg, or Ste- 
vens, why not defend them. 

By the way. I’m not sure you mentioned, but I was taken aback 
by Justice Stevens’ opinion Monday in the McDonald case in which 
he talked about wisdom from a billion people around the world or 
something. It suggested that that somehow influenced his decision. 
Am I incorrect? 

Mr. Presser. No, I don’t think so. I think the idea is in the air 
and I think it would be very important to press it. 

Senator Sessions. Well, Justice Scalia did his best, and I’ll say 
that. Thank you, Mr. Chairman. 

Senator Kaufman. Senator Hatch. 

Senator Hatch. Just happy to have all of you here. I think the 
testimony has been across the board. 

Senator Kaufman. I do too. I think the testimony has been excel- 
lent and I really want to thank you all for coming here and helping 
with this. As we all know this is — as a Senator I have to say that 
this is the — after sending troops in harms way which is always the 
toughest decision for a Senator to make, how we vote on Supreme 
Court nominees is clearly the most important thing we have to do. 
It’s a lifetime appointment and a Supreme Court Justice will be 
making decisions that are going to affect long after I’m gone or long 
after anybody at this table is gone. So I really want to thank you 
for participating in what I think is one of the most important proc- 
esses we go through. 

And with that, I will dismiss you. And if the next panel would 
please come forward. 

Senator Kaufman. Good evening, everyone. The hearing has now 
come back to order. 

Because of the number of witnesses on this panel. I’d like to reit- 
erate previous requests and ask all witnesses to please limit your 
oral statements to 5 minutes or under. If I interrupt, we can just 
put the rest of it in the record. Whatever you have, we will put in 
the record, but we would like to keep it to 5 minutes. Your full 
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statement, written statement, will be put in the record, or any part 
you haven’t finished will be put in the record. 

Senators, likewise, will have 5 minutes to ask questions of the 
panel. Along with Ranking Member Sessions, I am very glad to 
welcome ABA witnesses Kim Askew and William Kayatta. To- 
gether with the ABA witnesses, we will also hear from Professor 
Ronald Sullivan, Marcia Greenberger, Justice Fernande “Nan” 
Duffiy, Dr. Charmaine Yoest, Tony Perkins, Commissioner Peter 
Kirsanow, David Kopel, and William Olson. 

Now I’d ask you all to stand and be sworn so we may begin. 
Please raise your right hand. 

[Whereupon, the witness was duly sworn.] 

Senator Kaufman. Thank you. 

The ABA customarily assesses the qualifications of potential 
nominees to the Federal judiciary. Ms. Askew and Mr. Kayatta will 
address the ABA’s evaluation of Solicitor General Kagan to serve 
in the United States Supreme Court. 

Kim Askew is the chair of the ABA Standing Committee on the 
Federal Judiciary, and William Kayatta is the First Circuit Rep- 
resentative of the ABA Standing Committee on the Federal Judici- 
ary. 

Ms. Askew. 

STATEMENT OF KIM ASKEW, ESQ., CHAIR, AMERICAN BAR AS- 
SOCIATION, STANDING COMMITTEE ON THE FEDERAL JUDI- 
CIARY ACCOMPANIED BY WILLIAM J. KAYATTA, JR., FIRST 

CIRCUIT REPRESENTATIVE, AMERICAN BAR ASSOCIATION, 

STANDING COMMITTEE ON THE FEDERAL JUDICIARY 

Ms. Askew. Thank you, Mr. Chair, Ranking Member Sessions. 
We are honored to appear here today to explain the ABA Standing 
Committee on the Federal Judiciary’s evaluation of the professional 
qualifications of Solicitor General Elena Kagan. 

The Standing Committee gave General Kagan its highest rating 
and unanimously found that she is Well Qualified. For over 60 
years, the Standing Committee has conducted a thorough, non- 
partisan, non-ideological peer review of nominees to the Federal 
courts. 

We assess the nominee’s integrity, professional competence, and 
judicial temperament. The Standing Committee does not propose, 
endorse, or recommend nominees, we only evaluate the professional 
qualifications of a nominee and then rate the nominee either Well 
Qualified, Qualified, or Not Qualified. 

Of course, a nominee to the Supreme Court of the United States 
must possess exceptional professional qualifications. As such, our 
investigations of a Supreme Court nominee is more extensive than 
nominees to the lower Federal courts in two principal ways. First, 
all circuit members conduct investigations into the nominee’s pro- 
fessional qualifications in every Federal circuit in the United 
States, not just the circuit in which the nominee resides. 

Second, while the Standing Committee independently reviews 
the writings of the nominee, we also commissioned three reading 
groups of distinguished scholars and practitioners. We were 
pleased to be assisted this year by a practitioner’s reading group 
and academic reading groups at Georgetown University Law Cen- 
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ter and Washington University in St. Louis School of Law. These 
professors are all recognized experts in their substantive areas, and 
our practitioners group contains top trial and appellate lawyers. 

In conducting General Kagan’s evaluation, we contacted by letter 
some 2,400 persons, including every United States Federal judge. 
State judges, lawyers, law professors, and deans, and community 
and bar representatives. We conducted in-depth interviews with 
some of the preeminent and most experienced lawyers and judges 
in the country. 

We interviewed several justices on the Supreme Court of the 
United States, Federal and State court judges, lawyers within the 
Solicitor General’s Office, lawyers who had worked with or against 
General Kagan as she has headed the Solicitor General’s Office, 
and we spoke with former Solicitor Generals from both political 
parties. We followed her career at the University of Chicago Law 
School and Harvard Law School, and interviewed law professors 
and deans there and elsewhere. Aided by our reading groups, the 
Committee analyzed her academic writings, transcripts of her oral 
arguments, speeches, and other materials. 

Mr. Kayatta and I personally interviewed General Kagan last 
month. The nearly unanimous consensus of all we interviewed 
demonstrated that General Kagan’s professional qualifications are 
exceptionally outstanding in every respect. 

We concluded that General Kagan’s integrity, professional com- 
petence, and judicial temperament meet the high standards for ap- 
pointment to the Supreme Court of the United States. She is Well 
Qualified. Our rating of Well Qualified reflects the clear consensus 
of her peers who have knowledge of her professional qualifications 
and we reached out to a broad range of our legal profession. 

By any measure. General Kagan has had an extraordinary legal 
career. She ably serves our Nation as the Solicitor General. She is 
the former dean of the Harvard Law School, and before that suc- 
cessfully became a tenured professor at two of our top law schools, 
where she taught in some four different subject matter areas. 

She has held two different positions in the White House under 
President Clinton. Her skills as a lawyer are described as “bril- 
liant”, “remarkable”, and “at the highest level.” She is exceptionally 
competent, quickly grasping the most complex of legal issues. She 
is a gifted writer. 

She possesses a keen intellect, strong listening skills, is open- 
minded, willing to consider different and opposing points of view, 
and she possesses the ability to find common ground in the most 
difficult of circumstances. We ask that the ABA’s statement be 
made a part of the record, the written statement that was sub- 
mitted, and we thank you for the opportunity to present these re- 
marks on behalf of the Standing Committee. 

Senator Kaufman. Your statement will be put in the record. 
Thank you, Ms. Askew. 

Ms. Askew. Thank you. 

Senator Kaufman. Thank you, Mr. Kayatta. 

[The prepared statement of Ms. Askew appears as a submission 
for the record.] 

Senator Kaufman. Professor Ronald Sullivan is the Edward R. 
Johnston Lecturer on Law and the director of the Criminal Justice 
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Institute at Harvard Law School. He’s also a founding fellow of the 
Jamestown Project, a think tank that focuses on issues of democ- 
racy. He’s a graduate of Moorehouse College and a graduate of 
Harvard Law School. 

Professor Sullivan. 

STATEMENT OF RONALD SULLIVAN, EDWARD R. JOHNSTON 

LECTURER ON LAW, DIRECTOR OF THE CRIMINAL JUSTICE 

INSTITUTE, HARVARD LAW SCHOOL 

Professor Sullivan. Thank you very much, Mr. Chairman, Mr. 
Ranking Member. Thank you for having me here. 

Let me begin with what I take to be the obvious, and that is any- 
one who has even had a passing acquaintance with Elena Kagan 
recognizes the fact that she has a first-class mind. She’s an out- 
standing legal scholar and a terrific teacher. Her academic record 
is unassailable. 

Hearings on Supreme Court nominations represent an impor- 
tant — indeed, essential — expression of our democracy. This Com- 
mittee attempts to carefully balance important norms of judicial 
autonomy with notions of democratic accountability. 

Understandably, the degree to which a particular nominee’s judi- 
cial philosophy should be taken into account in making your deci- 
sion is hotly contested, but whether framed in the vocab^ulary of ju- 
dicial philosophy or the vocabulary of professional competence, the 
question — the primary question that animates this hearing and has 
done so for a long time is, what type of justice will Elena Kagan 
be if this Senate confirms her? 

To the extent that we can know what type of Supreme Court jus- 
tice she might be, I respectfully suggest that we have to look at the 
whole person, her entire record as an academic, as an adminis- 
trator, and as a policy advisor. Equally important, a fair evaluation 
of General Kagan’s character will better illuminate the values that 
she would bring to the bench, should the Senate confirm her. 

Now, with that in mind I’d like to offer a few observations about 
the person I know, my former colleague, my former dean, and the 
person whom I’m proud to call my friend. 

Now, given that much of my academic work focuses on issues of 
access to justice, I want to talk to you a minute about Elena’s 
record with respect to developing clinical programs while serving as 
dean of the Harvard Law School. As this Committee knows, clinical 
programs provide expert legal services to people, communities, 
businesses, and even governments that otherwise could not afford 
such services. 

Core principles of our justice system — equal protection under the 
law, equal access to the law, and the fair distribution of burdens 
and benefits across the citizenry — were advanced by then-Dean 
Kagan’s support and interest in clinical programs. Concrete people 
and institutions were provided with legal services, and her efforts 
as dean demonstrated a firm commitment to these values. 

Significantly, the student body responded to her leadership. The 
number of students participating in clinical programs grew by an 
astounding 240 percent. Likewise, the number of hours students 
dedicated to pro bono work rose by 158 percent. I know from per- 
sonal experience the kind of impact that pro bono work can have 
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on one’s professional career, as my exposure to pro bono work while 
myself a student at Harvard Law School shaped my choice to serve 
the under-served and indigent with the best legal training that the 
country had to offer, expertise that my former clients, when I was 
a public defender right here in DC, would never have been able to 
afford. 

The clinical work done at Harvard and supported by then-Dean 
Kagan is not merely another line added to a student’s resume. 
Rather, clinical work is the place where some of our Nation’s 
brightest legal minds decide to use those minds in the public serv- 
ice of our democracy. 

I also want to say a brief work about Elena’s intellect and her 
intellectual method. I found her to be an active consumer of knowl- 
edge. She has a swift and eager mind and sought to understand 
complex issues before comment or action. While she had many an- 
swers, not a trait uncommon to Harvard law professors, she recog- 
nized that she did not have all the answers, which may be a trait 
less common among some of my colleagues. But she was always 
willing to engage. Her thought was always in progress and she was 
always willing to revise an opinion when facts and reasons con- 
spired to produce a different result. 

Finally, I shall end by recounting one of General Kagan’s first 
acts as dean. As the incoming dean, she could have decided to ac- 
cept and hold the Royal Professorship of Law, the law school’s first 
endowed chair. She declined. The Royal Professorship is named 
after Sir Isaac Royal, Jr., whose family earned its immense fortune 
from the trans- Atlantic slave trade. 

Because the chair was funded by this means, Elena Kagan opted 
to become the first person to hold the Charles Hamilton Houston 
professorship, an endowed chair named after one of the most 
prominent African-American attorneys to ever graduate from the 
Harvard Law School, and indeed the mentor of the late Justice 
Thurgood Marshall. 

In the end, I submit that any fair read of General Kagan’s char- 
acter, career, and scholarship will inevitably lead to the conclusion 
that she is intellectually gifted, fair-minded, hardworking, and an 
independent thinker. 

Thank you for the time. 

Senator Kaufman. Thank you. Professor Sullivan. 

[The prepared statement of Professor Sullivan appears as a sub- 
mission for the record.] 

Senator Kaufman. Marcia Greenberger is a prominent women’s 
rights lawyer and the founder and the co-president of the National 
Women’s Law Center. She’s an expert on sex discrimination and 
has participated in the development of key legislative initiatives 
and litigation protecting women’s rights. She received both her BA 
and JD from the University of Pennsylvania. 

Ms. Greenberger. 

STATEMENT OF MARCIA GREENBERGER, FOUNDER AND CO- 
PRESIDENT, NATIONAL WOMEN’S LAW CENTER 

Ms. Greenberger. Thank you very much. Thank you. Senator 
Kaufman, and thank you Senator Sessions and Senator Hatch. I’m 
Marcia Greenberger, co-president of the National Women’s Law 
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Center, which, since 1972, has heen involved in virtually every 
major effort to secure and defend women’s legal rights in this coun- 
try. I thank you for the invitation to testify, and I do so in strong 
support of Solicitor General Elena Kagan to be an Associate Justice 
of the United States Supreme Court. 

Elena Kagan shines as an example of the progress made in this 
country. Hers is a remarkable legal career for anyone, but all the 
more so because she had to break down barriers along the way. 
None of the positions she has held came to women with ease, and 
she excelled at each. When she clerked for Justice Marshall, a 
giant of a lawyer and a justice, she was just one of 7 out of 30 
clerks, 7 women out of 30 clerks who clerked for the Supreme 
Court that term. 

The year before she became a tenured law professor at the Uni- 
versity of Chicago Law School, only four women were tenured or 
even on tenure track at that time. And of course she became the 
first woman to be dean of Harvard Law School in its almost 200- 
year history, and in 2009 became the first woman Solicitor Gen- 
eral. Kudos have accompanied her performance in each of these de- 
manding roles. 

She’s clearly a person of extraordinary intellect and capacity, ev- 
eryone concedes that, and each of the institutions she served bene- 
fited enormously from her great talents. The Supreme Court and 
the country will benefit with her on it not only because of her bril- 
liance, but because of the quality of justice that will be improved 
for both men and women when the bench is more representative. 
When, for the first time, three women sit on the court, the court’s 
deliberations will be deeply enriched by their experiences and per- 
spectives. 

My written testimony describes in more detail why even one 
more woman on the court can make such a difference. Moreover, 
a review of Elena Kagan’s record has led the center to conclude 
that, if confirmed, her approach to legal questions would be open- 
minded and dedicated to the application of the law’s purpose and 
intent. She would be scrupulously fair and committed to dispensing 
equal justice. 

All women rely upon the Constitution and the law to ensure that 
fairness and equal opportunity are a reality in our daily lives. 
Women have a particularly great stake in judges’ commitment to 
equal justice and the protection of their legal rights. 

Women’s enormous progress toward equal opportunity has rested 
upon the constitutional right under the Equal Protection Clause, to 
be free from government-imposed discrimination, and the right to 
privacy under the Due Process Clause, as well as the core statutory 
protections that women fought so hard to secure in such funda- 
mental areas as education, employment, health and safety, and 
economic welfare. 

Elena Kagan’s record demonstrates that she will bring to the 
court that commitment to the rule of law and to equal justice for 
ordinary Americans, including the women of this country who often 
need its protection, as we heard in earlier panels, in ways that they 
never expected. 

One noteworthy example, which I discuss in my written testi- 
mony in more detail, is a case that dealt with the ability of individ- 
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uals to go to court, to bring criminal contempt proceedings for vio- 
lations of civil protections orders, and those are orders of particular 
importance to victims of domestic violence. She argued that case 
herself. She did so having clearly put enormous time and effort into 
it. It’s been described in earlier panels that the cases that a Solic- 
itor General argues himself or herself are noteworthy, and clearly 
she saw this one as important. 

To us, this evidences what we believe is a hallmark for Solicitor 
General Kagan, that she understands and has concern for the way 
the legal system affects people who need its protections most, in 
this case, victims of domestic violence, who still too often struggle 
to receive justice in our justice system. 

You know. Justice O’Connor recently noted that Canada has four 
women on its nine justice — on its nine — high court, including a fe- 
male chief justice, and she said, now, what’s the matter with us? 
You know, we can do better. With the confirmation of Solicitor 
General Kagan to the Supreme Court, this country is rightfully 
continuing on its path to doing better. 

Ours is a history of the first path breaker, then the second, and 
the third follows until we reach a point — still in the future but I 
am sure we will reach it — where we all stop noticing, because it is 
taken as a given, that there will be representation of all of us in 
our richness and diversity in this country. 

Thank you. 

Senator Kaufman. Thank you, Ms. Greenberger. 

Ms. Greenberger. May I just say one quick thing? 

Senator Kaufman. Absolutely. 

Ms. Greenberger. I understand my time is expired, but there 
were a number of comments about the Ledbetter case I see very 
differently, so I hope in the questioning I’ll have an opportunity to 
discuss it. 

Senator Kaufman. Thank you. 

[The prepared statement of Ms. Greenberger appears as a sub- 
mission for the record.] 

Senator Kaufman. The Honorable Justice Nan Duffiy is an Asso- 
ciate Justice on the Massachusetts Court of Appeals and a board 
member of the National Association of Women Judges. Previously 
she served on the probate and family court. She earned her BA 
from the University of Connecticut and her JD from Harvard Law 
School. 

Justice Duffiy. 

STATEMENT OF JUSTICE FERNANDE “NAN” DUFFLY, ASSO- 
CIATE JUSTICE, MASSACHUSETTS COURT OF APPEALS ON 

BEHALF OF THE NATIONAL ASSOCIATION OF WOMEN 

JUDGES 

Justice Duffly. — for this Committee to speak in support of Solic- 
itor General Elena Kagan’s nomination to the Supreme Court. I am 
honored to be here today as past president of the National Associa- 
tion of Women Judges as its current co-chair of the Judicial Selec- 
tion Committee, and on behalf of NEWJ’s current president, Alaska 
Supreme Court Justice Dana Favre. 

The National Association of Women Judges is the voice of our 
Nation’s female jurists. It has supported the advancement of 
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women in the judiciary since our founding in 1979, when we first 
sought the appointment of the first woman to the Supreme Court. 
In September 1981, Joan Dempsey Kline, the co-founder of NEWJ, 
testified before this Committee on behalf of Sandra Day O’Connor, 
also a founding member. 

The first female attorney in what would be the United States, 
Margaret Brent, arrived in Maryland in 1683, but women were not 
admitted to State bars in this country until 1869, and there were 
no women judges until 1870 when the first woman was appointed 
a justice of the peace in Wyoming. A century would pass before 
every State had a woman on the bench. 

The advancement of women in the legal profession has not been 
rapid nor inevitable, but we are now past celebrating firsts. We 
look forward to celebrating full diversity on our Nation’s courts. 

Judge Favre and I are appellate judges with nearly two decades 
of judicial experience each. We well recognize the essential quali- 
fications that a justice of our highest court must have: superior in- 
tellectual capacity, an intimate knowledge and deep understanding 
of constitutional law, and the driving principles of legal jurispru- 
dence in this country. General Kagan has these qualifications in 
abundance, as you’ve heard from our prior witnesses. 

Not all judges appointed to our appellate courts have, or need, 
prior judicial experience. Elena Kagan’s rich and varied legal ca- 
reer as a private attorney, a White House lawyer, a professor, a 
dean, and the government’s attorney in matters before the Su- 
preme Court will provide her with a unique constellation of experi- 
ences that will bring fresh ideas to the court. 

The depth and breadth of General Kagan’s educational and pro- 
fessional experience, coupled with her intellectual aptitude and 
preparedness, will serve her well on the high court, should she be 
appointed. A brilliant and highly regarded lawyer, law professor, 
whose communication skills are renowned, as you probably already 
experienced, her views will be respected and welcomed, if not 
adopted, by her colleagues. 

My interactions with General Kagan occurred largely during the 
year she served as the dean of Harvard Law School, from 2003 to 
2009, which coincided with my leadership positions in the NAWJ. 
Among other things, we worked together on an initiative that 
sought to provide information to law students about women and 
minority advancement in our country’s law firms. 

At her request, I worked on educational programming for the 
Women’s Leadership Summit that she convened at Harvard in 
2008, and as an active alumna I’ve had a number of opportunities 
to interact with her and to hear her speak. I learned from these 
interactions that she comes prepared as a quick and nimble intel- 
lect, humor, and a respect for her audience. 

I believe that the presence of women and minorities on a court 
has an impact on overall decision-making that goes beyond the 
opinions of the female or minority judges themselves. When judicial 
colleagues respect each other they are open to the interchange of 
new ideas that those from diverse backgrounds can bring. Women 
judges bring unique experiences that inform their own decisions, 
but the interchange between male and female colleagues has, in my 
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experience, profoundly affected the decisions of both the female and 
the male jurists. 

Now, that Elena Kagan would be one of three women on the Su- 
preme Court is also significant, would also be significant. In order 
to benefit from the diversity of background and experience that 
women bring to the bench, the presence of women cannot be occa- 
sional or token. Our courts, but most important our Nation’s high- 
est court, must reflect the diversity of our people. 

For well over two decades, women and men have been grad- 
uating from our law schools in nearly equal numbers, which likely 
means that the men and women are equally represented in the cur- 
rent pool of attorneys eligible for judicial appointment. 

With the appointment of Elena Kagan, the Supreme Court would 
come a step closer to reflecting the broad diversity of those who call 
America home. The National Association of Women Judges sup- 
ports with enthusiasm and without qualification the nomination of 
Elena Kagan to the Supreme Court of the United States. 

Thank you. 

Senator Schumer. [Presiding] Thank you. Justice Duffiy. 

Now, Charmaine Yoest. Dr. Charmaine Yoest is president and 
CEO of Americans United for Life. Dr. Yoest began her career in 
the White House during the Reagan administration. She’s also 
worked as the project director of the Family, Gender, and Tenure 
project at the University of Virginia, and as vice president at the 
Family Research Council. 

She has also worked as the Project Director of the Family, Gen- 
der and Tenure Project at the University of Virginia, and as Vice 
President at the Family Research Council. She received her BA 
from Wheaton College and her MA and Ph.D. from the University 
of Virginia. 

Dr. Yoest, your entire statement will be read in the record, and 
you may proceed. 

STATEMENT OF CHARMAINE YOEST, PRESIDENT AND CEO, 
AMERICANS UNITED FOR LIFE 

Ms. Yoest. Mr. Chairman, Ranking Member Sessions, Senator 
Hatch, thank you very much for the opp to testify today on behalf 
of Americans IJnited for Life, the Nation’s oldest pro-life public in- 
terest law and policy organization. 

Our vision at AUL is a nation where everyone is welcomed in life 
and protected in law. We have been committed to defending human 
life through vigorous judicial, legislative, and educational efforts 
since 1971, and have been involved in every abortion-related case 
before the Supreme Court, including Roe v. Wade. 

In fact, 30 years ago this week, AUL successfully defended the 
constitutionality of the Hyde amendment before the Supreme Court 
in Harris v. McRae, a landmark case in defense of unborn human 
life. 

I am here tonight because of AUL’s strong opposition to the nom- 
ination of Solicitor General Elena Kagan to the United States Su- 
preme Court. Based on our research, we believe that Ms. Kagan 
will be an agenda-driven justice on the Court and that she will op- 
pose even the most widely accepted protections for unborn human 
life. 
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The hearings have strengthened our opposition to Ms. Kagan’s 
appointment. As the record shows, she was willing to manipulate 
the facts to pursue her own personal political agenda while serving 
as an adviser to President Clinton. 

Indeed, she demonstrated a pattern of behavior of letting her 
passion for a particular policy, in this case, partial abortion, over- 
whelm her judgment. 

Tonight, I would like to make three points. First, I urge this 
Committee to officially investigate the discrepancies that have aris- 
en this week between Ms. Kagan’s testimony and the written 
record about her actions related to potentially lobbying the Amer- 
ican Medical Association and the American College of Obstetricans 
and Gynecologists during her tenure in the Clinton White House. 

The questions surrounding this period are troubling and call into 
question Ms. Kagan’s ability to adopt an impartial judicial tem- 
perament. 

Second, Ms. Kagan, has an extensive record that demonstrates 
her hostility to regulations of abortion and any protections for un- 
born human life. We believe that Ms. Kagan would undermine any 
efforts by our elected representatives to pass or defend even the 
most widely accepted, common sense regulations of abortion, like 
bans on partial birth abortion, parental notification, and informed 
consent. 

Her testimony this week, particularly her response to Senator 
Feinstein that any regulation of abortion requires the Doe health 
exception has added to this concern. 

Third, we believe that a nominee’s judicial philosophy goes to the 
heart of his or her qualifications to serve on the United Supreme 
Court, and we believe that Ms. Kagan’s agenda-driven judicial phi- 
losophy makes her unqualified to serve on the Court. 

We are asking this Committee to investigate Ms. Kagan’s record 
related to her interaction with both the AMA and ACOG during 
her tenure as a policy adviser to President Clinton. 

I would like to focus attention tonight on her apparent efforts to 
influence and distort the record on the medical science related to 
partial birth abortion. In a December 14, 1996 memo, Ms. Kagan 
addressed the pending release of a proposed statement by ACOG 
that partial birth abortion is never medically necessary. “The re- 
lease of such a statement,” she argued, “would be a disaster.” 

In response. White House documents show that Ms. Kagan draft- 
ed an amendment to ACOG’s statement, dramatically altering their 
language, which stated that partial birth abortion, and I quote, 
“may be the best or most appropriate in a particular circumstance 
to save the life or preserve the health of a woman.” 

ACOG subsequently adopted Ms. Kagan’s handwritten change 
into their final statement. 

Ms. Kagan claimed before this Committee that she was simply 
a scribe for changes coming from ACOG, but her response raises 
more questions than it answers. And this was not an isolated case. 

We have further evidence that she pursued the same strategy 
with the AMA. Similar to ACOG’s original position, the AMA 
issued a policy stating that no situations had been identified where 
partial birth abortion was the only appropriate method of abortion 
and that ethical concerns surround it. 
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In a White House e-mail dated June 1, 1997, Ms. Kagan wrote 
that she just came from a meeting which focused on, quote, “wheth- 
er the AMA policy can be reversed at its convention on June 23.” 
She then concluded, “We agree to do a bit of thinking about wheth- 
er we could contribute to that effort.” 

Ms. Kagan was so opposed to the passage of a ban on partial 
birth abortion that she appears to have advocated for ACOG and 
the AMA to suppress or modify their medical view. She made a de- 
liberate decision to advocate for partial birth abortion, even to the 
point of working to deceive the American public about the medical 
science related to he procedure. 

On this panel tonight, we have heard quite a bit about the role 
of women in the judicial system. Let me just say, as a woman, that 
this deeply offends me. 

Thank you. 

[The prepared statement of Charmaine Yoest appears as a sub- 
mission for the record.] 

Senator Schumer. (Off microphone) and will be read in the 
record. 

Tony Perkins. Mr. Perkins is the President of the Family Re- 
search Council. He is a former member of the Louisiana legisla- 
ture, and a veteran of the United States Marine Corps. He received 
his undergraduate degree from Liberty University and his MPA 
from Louisiana State University. 

Mr. Perkins, your entire statement will be read in the record, 
and you may proceed. 

STATEMENT OF TONY PERKINS, PRESIDENT, FAMILY 
RESEARCH COUNCIL 

Mr. Perkins. Thank you, Mr. Chairman, Ranking Member Ses- 
sions, and the remainder of the committee. Senator Hatch. Thank 
you for the invitation to testify. 

As one who spent a number of years in uniform as a Marine and 
a police officer, my remarks will focus primarily on Ms. Kagan’s 
treatment of military recruiters at Harvard Law School. 

As has been pointed out, while dean of the law school, she defied 
the requirements of Federal law known as the Solomon Amend- 
ment. Her violation of this Federal law was motivated by her vehe- 
ment opposition to the military’s prohibition against open homosex- 
uality. 

This protracted incident, combined with the just made public re- 
port of her rewriting of the medical finding of ACOG on partial 
birth abortion as an adviser in the Clinton White Houses, raises 
doubts as to whether she possesses the requisite judicial tempera- 
ment and impartial nature required of a Supreme Court Justice. 

On the former topic, when Ms. Kagan did comply with the law, 
she wrote to the campus, making clear just how grudging her co- 
operation with the military was in light of the military’s, quote-un- 
quote, “repugnant policy.” 

She declared, quote, “I abhor the military’s discriminatory re- 
cruitment policy,” and she added that “The policy was a profound 
wrong, a moral injustice of the first order,” end quote. A moral in- 
justice of the first order. 
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Of all the moral injustices throughout history that man has in- 
flicted on man, she equates them to a military policy enacted by 
Congress. 

Mr. Chairman, the purpose of our military is to fight and win 
this country’s wars. War is the most difficult human activity, bar 
none. It requires organized groups of men and women to act with 
strategic and tactical lethality, while its members are simulta- 
neously being wounded and killed. 

In war, the normal ways of living are completely sacrificed in the 
harsh, punishing environment of combat. Even in peacetime set- 
tings, in units not engaged in combat, great sacrifices are required. 

Military life, by its nature, must be characterized by regular lack 
of privacy and repeated situations of forced intimacy. 

As military experts have testified and this Congress has af- 
firmed, in such an environment, it is not a moral injustice of the 
first order to minimize the sexual exposure that such conditions 
force on soldiers, sailors. Marines and airmen. It is the only sen- 
sible and effective way to run a military organization. 

It should be noted that the current law on homosexuality in the 
military has been repeatedly challenged and upheld by the Federal 
courts, and the Supreme Court unanimously upheld the Solomon 
Amendment. 

Now, some have defended Ms. Kagan’s actions regarding the 
military, claiming they do not demonstrate that she is anti-mili- 
tary. And there is truth in that, only in that she does not oppose 
the military simply because they are the military. 

However, clearly, she does oppose the military, because they 
have not yet bowed to the demands of the sexual counter-culture. 

Her record would suggest that it is not that Ms. Kagan does not 
want the military to defend our Nation against terrorists. It’s just 
that she wants to use the military to advocate radical social poli- 
cies more. 

This becomes very clear when one examines the amicus brief 
that Ms. Kagan signed on to in the Solomon case. The brief began 
with a sweeping declaration that is startling in its implications. 
Quote, “We are deeply committed to a fundamental moral principle. 
A society that discriminates based on sexual orientation or toler- 
ates discrimination by its members is not a just society,” end quote. 

Note that Kagan and the professors condemned not only a society 
that discriminates, but a society that tolerates discrimination by its 
members. I abhor discrimination based on race and other immu- 
table characteristics, but the implications of this statement are 
chilling for the freedom of speech and the freedom of religion in 
America. 

It should alarm those who live in the 45 states that define mar- 
riage a union of a man and a woman, and to the tens of millions 
of Americans who affirm biblical moral teaching. 

Her own statements make obvious that Elena Kagan would 
strike down any marital statute, including the Federal Defense of 
Marriage Act, which defines marriage as being the union of one 
man and one woman. 

At question is not whether Ms. Kagan is a good person or even 
if she is skilled in the law. What is in question is her ability to be 
an impartial jurist. 
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Her record makes clear that she is an impassioned activist that 
only sees laws and, in some cases, science as mere obstacles to 
overcome in pursuit of a far left agenda. 

We do not need a justice on the Supreme Court who sees it as 
her life mission to write the homosexual version of Roe v. Wade by 
striking down one man-one woman marriage all across America. 

These positions and the temperament accompanying them make 
her unfit to sit as an associate justice on the Supreme Court, and 
I urge the Senate to reject her nomination. 

[The prepared statement of Tony Perkins appears as a submis- 
sion for the record.] 

Senator Schumer. Thank you, Mr. Perkins. 

Now, Peter Kirsanow. Mr. Kirsanow is a partner in the labor and 
employment practice group of Benesch Friedlander and serves on 
the U.S. Commission on Civil Rights. 

He is a former member of the National Labor Relations Board, 
to which he received a recess appointment from President George 
W. Bush. He received his BA from Cornell University in New York 
State, and his J.D. from Cleveland State University. 

Commissioner Kirsanow. 

STATEMENT OF PETER KIRSANOW, BENESCH LAW FIRM 

Mr. Kirsanow. Thank you, Mr. Chairman, Ranking Member Ses- 
sions, and Senator Hatch. I am Peter Kirsanow, a member of the 
U.S. Commission on Civil Rights, and a partner with the labor em- 
ployment practice group of Benesch Friedlander, and I am here in 
my personal capacity. 

The U.S. Commission on Civil Rights was established pursuant 
to the 1957 Civil Rights Act to, among other things, act as a na- 
tional clearinghouse for information related to denials of equal pro- 
tection and discrimination. 

In furtherance of the clearinghouse function, my assistant and I 
reviewed the documents related to civil rights authored by Ms. 
Kagan from her time as a clerk to Justice Marshall through her 
tenure as Solicitor General, all in the context of prevailing civil 
rights jurisprudence. 

Our view revealed at least two significant concerns with respect 
to Ms. Kagan’s approach to cases involving racial preferences and 
school assignments, which approach has been rejected by the Su- 
preme Court in at least six cases. 

The first concern pertains to Ms. Kagan’s position on the third 
circuit case of Piscataway v. Taxman, contending that Title VII 
permits the nonremedial use of racial preferences by employers for 
the purpose of achieving diversity. 

In Taxman, the Piscataway Board of Education laid off a white 
teacher rather than a black colleague for the express purpose of in- 
creasing diversity in the school’s business education department. 
However, this was done despite the fat that there was no evidence 
of discrimination against black teachers, no evidence of workforce 
segregation, and no evidence of a manifest racial imbalance in a 
traditionally segregated workforce. 

In fact, black teachers were actually over-represented on 
Piscataway’s faculty relative to the general population. 
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Ms. Kagan’s position went beyond what the Supreme Court has 
held to be permissible voluntary affirmative action under Johnson 
V. Transportation Agency and Steelworkers v. Weber. In essence, 
Ms. Kagan’s position would give employers wider berth to make 
employment decisions on the basis of race. 

The second concern pertains to Ms. Kagan’s endorsement of three 
Texas school districts’ plan to assign students to schools on the 
basis of race. Again, solely for the interest of racial balancing, but 
without any evidence of either de jure or even de facto segregation 
or discrimination. 

Although Ms. Kagan found the school bridge’s approach to be, 
quote, “amazingly sensible,” the Supreme Court also rejected this 
approach in Parents Involved v. Seattle School District and Mere- 
dith V. Jefferson County. 

Taken together, Ms. Kagan’s position in Taxman and Goose 
Creek would give employers and administrators license to engage 
in racial engineering on a far more expansive scale, effectively 
making decisions, counting winners and losers on the basis of race 
in many circumstances. 

Evidence produced before the Civil Rights Commission shows 
that when the courts have opened the door to racial engineering 
just a bit, preferences have expanded exponentially. 

For example, evidence adduced in two recent Civil Rights Com- 
mission hearings shows that more than 10 years after the Supreme 
Court’s decision in Adarand, Federal agencies persist in using race- 
conscious programs in government contracting versus race-neutral 
alternatives. 

Moreover, even though the Supreme Court struck down the use 
of raw numerical weighting in college admissions in Gratz v. 
Bollinger, thereby requiring that race be no more than a thumb or 
feather on the scale in the admissions process, powerful racial pref- 
erences have shown absolutely no signs of abating. 

A recent study by the Center for Equal Opportunity shows that 
at one major university, racial preferences are so great that the 
odds that a minority applicant would be admitted overly similarly 
white comparative are 250-to-l. At another major university, the 
odds are 1,115-to-l. 

That’s not a thumb or a feather on the scale. That’s an anvil or 
a bus. Were Ms. Kagan’s position to prevail, the concept or prin- 
cipal of equal treatment would yield increasingly to preferential 
treatment. 

Furthermore, Ms. Kagan’s endorsement or embrace of racial en- 
gineering by employers would actually harm the very minorities 
who are the intended beneficiaries of the preferences. 

Evidence from a 2006 Civil Rights Commission hearing shows 
that there is increasing data that racial preferences create what is 
known as a mismatch effect that increase the probabilities that mi- 
norities will fail. 

For example, black law students, who are the beneficiaries of 
preferences, are 2.5 times more likely than their white 
comparatives not to graduate; four times more likely to fail the bar 
exam on the first try and six times more likely never to pass the 
bar exam, despite multiple attempts. 
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It is respectfully submitted that Ms. Kagan’s interpretative doc- 
trine permits employers, administrators and others to single out 
certain groups for preferential or differential treatment. Today, 
there is nothing that prevents those same employers from shifting 
their preferences to some other group tomorrow, contrary to the 
colorblind ideal contemplated by the 1964 Civil Rights Act. 

Thank you, Mr. Chairman. 

[The prepared statement of Peter Kirsanow appears as a submis- 
sion for the record.] 

Senator Schumer. We thank all the witnesses for staying within 
the 5-minute time limit. 

David Kopel is the Research Director of the Independence Insti- 
tute and an Associate Policy Analyst at the Cato Institute. He is 
also an adjunct professor of advanced constitutional law at Denver 
University. 

Mr. Kopel received his J.D. from the University Law School and 
his B.A. from Brown University. 

You may proceed. 

STATEMENT OF DAVID KOPEL, RESEARCH DIRECTOR, 
INDEPENDENCE INSTITUTE 

Mr. Kopel. Thank you very much. Senator Schumer. 

The last 3 days have raised rather than allayed concerns that 
Justice Kagan could destroy rather than defend Second Amend- 
ment rights. 

You have been offered platitudes that Heller is settled law and 
that the nominee knows that Second Amendment rights are very 
important to many Americans. 

Last summer, Ms. Sotomayor offered nearly identical assurances. 
Yet, this Monday, Justice Sotomayor and Justice Breyer declared 
that Heller should be overruled. 

Those rights which so many Americans consider so important 
would be eliminated by judicial fiat. 

Ms. Kagan has rejected every opportunity which this Committee 
has offered to provide any meaningful commitment to the Second 
Amendment. To the contrary. She has even refused to affirm that 
the Declaration of Independence has any value in guiding constitu- 
tional interpretation. 

While the Declaration states that the protection of inalienable 
natural rights is the very purpose of government, Ms. Kagan will 
not answer whether the natural right of self-defense is among 
those inalienable rights. 

We know from history that Jefferson and Madison and the rest 
of the founders and their intellectual ancestors, such as John 
Locke, considered self-defense to be one of the most fundamental 
of all rights. 

As Supreme Court clerk. Justice Kagan wrote, “Fm not sympa- 
thetic,” when a man challenged the DC handgun ban, which Heller 
later found to he unconstitutional. “Fm not sympathetic” is, obvi- 
ously, the expression of her own opinion. 

The 1996 comparison of the National Rifle Association to the Ku 
Klux Klan indicates great hostility even to the political advocacy of 
Second Amendment rights. There has been no credible explanation 
of this comparison. 
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As my written testimony details, a few weeks ago, the White 
House provided one explanation, which, on its face, was not cred- 
ible. On Tuesday, Ms. Kagan provided an entirely different expla- 
nation. She said that the NRA/KKK line was her record of a phone 
conversation with someone else. 

But a memo from Fran Allegra at the Department of Justice to 
Ms. Kagan at the White House reflects that it was Ms. Kagan her- 
self who specifically wanted to know if the Volunteer Protection Act 
would apply to either the Klan or the National Rifle Association. 

As Ms. Kagan has accurately testified. Supreme Court judging is 
not a robotic process. There is a great deal of judgment involved. 

In the near future, there will be judgment about whether to over- 
rule Heller or McDonald v. Chicago. Even if those cases remain in- 
tact, there will be judgment about what types of anti-gun laws in- 
fringe Second Amendment rights. 

A court which is unsympathetic to the Second Amendment could 
construe the Second Amendment so narrowly that it would provide 
little practical protection for the rights of the American people. 

In the Clinton White House, Ms. Kagan was the architect of a 
unilateral executive ban on the import of 58 rifles. Her White 
House aide, Jose Cerda, accurately characterized the Kagan-Clin- 
ton ban. 

“We are taking the law and bending it as far as we can to cap- 
ture a whole new class of guns.” Senator Leahy wrote to the Clin- 
ton White House to strongly protest what he called “using a Presi- 
dential directive to avoid the normal legislative process. 

The Kagan-Clinton gun ban required that the word “or” in a stat- 
ute be read to mean “and.” It required that the term “sporting pur- 
poses” be read to mean only hunting and not target shooting. 

The Kagan ban was premised on the legal theory that the only 
type of legitimate hunting rifle is the type which would be used by 
a wealthy person who could afford to pay for a professional hunting 
guide. 

The ban further defined legitimate sport hunting according to the 
restrictive rules of 13 states rather than the rules of the majority 
of states. 

On Tuesday, Ms. Kagan told this Committee that her gun control 
work in the Clinton White House was just to keep guns out of 
criminal hands. But the Clinton-Kagan gun ban prevented all law 
abiding citizens from acquiring those rifles, even after passing a 
background check. 

The Second Amendment cannot long endure without a robust 
First Amendment. Based on Ms. Kagan’s scholarly works, it is 
clear that not since Robert Bjork has the Senate Judiciary Com- 
mittee held hearings on a Supreme Court nominee with such a well 
established record in favor of substantially constricting First 
Amendment rights. 

Ms. Kagan was a great dean at Harvard, and her testimony has 
shown you that she is expert on constitutional law, highly intel- 
ligent, and has a fine sense of humor. Neither her testimony nor 
her professional record have given you plausible reasons to believe 
that she would protect the Second Amendment rights of the Amer- 
ican people. 

Thank you. 
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[The prepared statement of David Kopel appears as a submission 
for the record.] 

Senator Schumer. Thank you, Mr. Kopel. 

And our last witness is William Olson. He is the principal of the 
law firm of William J. Olson, PC. He received his J.D. from the 
University of Richmond and his B.A. from Brown University. 

Mr. Olson. 

STATEMENT OF WILLIAM OLSON, PRINCIPAL, WILLIAM J. 

OLSON, PC 

Mr. Olson. Thank you. Senator Schumer, and Senator Sessions, 
and Senator Hatch. 

Our law firm represents one of the Nation’s leading Second 
Amendment groups. Gun Owners of America, and we have filed 
amicus briefs in Supreme Court cases, such as Heller and McDon- 
ald. 

Despite the Court’s decisions in Heller and McDonald, Americans 
understand that the right to keep and bear arms continues to be 
in jeopardy. Both victories were achieved by narrow 5-4 votes. And 
Ms. Kagan is not a person who could be expected to defend the Sec- 
ond Amendment. 

Early in her career, Ms. Kagan evidenced visceral hostility to the 
people’s right to keep and bear arms as a law clerk to Justice 
Thurgood Marshall in the Sandidge case. I am familiar with that 
case, because, with Dan Peterson, I filed the only amicus brief sup- 
porting Mr. Sandidge. 

I searched for my Sandidge file, and here is what I found. Mr. 
Sandidge was an African-American man who worked at a laun- 
dromat in the District. He was required to carry his cash receipts 
with him to his apartment over the laundromat, which necessitated 
him leaving the building and walking around the street briefly be- 
tween the two entrances. 

Mr. Sandidge had been robbed previously. When arrested, he was 
carrying a .25 semiautomatic pistol to protect himself. 

Ms. Kagan urged Justice Marshall to deny the petition for cert 
for one reason — “Fm not sympathetic.” Supreme Court rules set 
forth the standards for granting cert. “Fm not sympathetic” is not 
among them. 

If Ms. Kagan meant that she was not sympathetic with his legal 
position, remember that the Sandidge court had ruled that the Sec- 
ond Amendment was only a collective right, not an individual right. 

If Ms. Kagan meant she was not sympathetic with Mr. Sandidge, 
Ms. Kagan turned her back on a man who was made into a felon 
for exercising his right to keep and bear arms. 

In 1997, in Printz v. United States, the Supreme Court struck 
down the Brady bill requirement that state and local law enforce- 
ment officers must work for the Federal Government, doing back- 
ground checks on handgun sales. 

While that case was still pending, the Clinton White House was 
designing an end-run strategy should it lose the case, and Ms. 
Kagan was in the thick of it. 

An e-mail reveals her role. “Based on Elena’s suggestions, I have 
sought options as to what POTUS could do by executive action. For 
example, could he, by executive order, prohibit a Federal firearms 
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licensee from selling a handgun without a chief law enforcement of- 
ficer certification? ” 

Ms. Kagan appears to have believed that the President could cir- 
cumvent Congress and act without statutory authority to impose 
restrictions on firearms. 

Ms. Kagan then worked on the Presidential directive that would 
suspend the importation of firearms that were legal under the law 
that Congress had passed. 

When asked in these hearings by Senator Grassley on Tuesday 
of this week whether the Second Amendment codified a preexisting 
right or whether the right to keep and bear arms was created by 
the Constitution, she replied, “I never really considered the ques- 
tion.” 

When Senator Grassley asked whether the Second Amendment 
right was a fundamental right, Ms. Kagan said it was, because the 
majority of justices in the McDonald case said so. 

The Kagan view of rights is that they are whatever a majority 
of the Supreme Court rules at a particular time in a particular 
case. But under that philosophy, what the Court grants, the Court 
may take away. 

If Ms. Kagan does not know whether our inalienable right to de- 
fend ourselves from criminals and tyrants comes from God, as the 
Declaration of Independence states, or from government, she can- 
not be trusted to protect our God-given right to self-preservation. 

During these hearings, Ms. Kagan also acknowledged that Heller 
had precedential weight and agreed to abide by it, but refrained 
from providing her own personal views or whether the case was 
rightly decided. 

When asked whether the Second Amendment protected an indi- 
vidual right, she said, “There’s no question after Heller that the 
Second Amendment contains such a guarantee.” 

That is nice. But what about before Heller? Heller did not rewrite 
the Second Amendment. The Supreme Court decision only rejected 
a false notion that it protected only collective rights. 

Ms. Kagan’s answer that she is bound by Heller provides us no 
assurance that, as a justice, she is bound by the Second Amend- 
ment, as written by the framers. 

Thank you, Mr. Chairman. 

[The prepared statement of William Olson appears as a submis- 
sion for the record.] 

Senator Schumer. Thank you, Mr. Olson. 

Now, I will give myself 5 minutes, and then we will call on Sen- 
ator Sessions, then Senator Hatch. 

My first question is to Kim Askew. The standing committee’s re- 
port, ABA, focused on the concerns raised by some critics that So- 
licitor General Kagan does not have experience as a judge. 

In fact, according to your report, the overwhelming view of those 
interviewed thought it was important to also have judges who have 
spent a number of years outside the judiciary. 

Why do you believe broad legal experience outside the Judicial 
Branch would be beneficial to Elena Kagan, if she is confirmed as 
a justice on the Supreme Court? 

Ms. Askew. Thank you. The standing Committee is reporting the 
information that we received from the many lawyers and judges 
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that we interviewed as part of our peer review. And so what we 
present to you we think is the overwhelming position that we ob- 
tained in talking about that issue. 

We learned that many of the outstanding lawyers and judges be- 
lieve that it is important to have former judges, and it is also im- 
portant to have those who have some other background, as acad- 
emicians, as practitioners, as government officials. 

When we look at the professional qualifications of a nominee, we 
look at the distinguished accomplishments that they bring in what- 
ever area they have focused their careers in. 

That is what we did with General Kagan. There is no question 
that when we look at an appellate court, such as the Supreme 
Court, in addition to trial experience, we do not always require 
trial experience. We look at those things that relate to what an ap- 
pellate court judge will do. 

We look for a high degree of legal scholarship. We look for aca- 
demic talent. We look for analytical and writing abilities, and we 
look for overall excellence. And based on what we were able to con- 
clude, she is certainly preeminent in all of those areas, and that 
is why the standing Committee came to its well qualified rating. 

Senator Schumer. Thank you. 

For Ms. Greenberger. A number of the witnesses had a view of 
Ledbetter that might be different than yours. Why do you view the 
Ledbetter case as a departure from precedent and practice? 

Ms. Greenberger. Well, let me just give a few specifics. When 
the Supreme Court decided Ledbetter, and it did so 5-4, it over- 
turned 9 out of 10 court of appeals circuit decisions that would 
have decided the legal issue of whether she was allowed to bring 
her claim in court in Lilly Ledbetter’s favor. 

The only case out of the 10 circuits that decided differently was 
the Ledbetter court. That was a major departure. 

Second, although the government did, in the Solicitor General’s 
office, in the last administration when the opinion was issued, as 
was discussed in the panel earlier, side with Goodyear Tire. The 
case below had the government on Lilly Ledbetter’s side. 

The official and expert agency, the Equal Employment Oppor- 
tunity Commission, that is charged with interpreting our anti-em- 
ployment discrimination law for decades, had interpreted the law 
to allow cases like Lilly Ledbetter’s to go forward and was in her 
case on her side. 

Third, there was actually an extremely disturbing suggestion 
that her testimony that she did not learn about the nature of the 
pay discrimination until she received an anonymous note was not 
accurate. And there was a waived deposition supposedly estab- 
lishing that she knew about this discrimination years before she 
filed the charge. 

No deposition that I have seen indicates that she had such 
knowledge. She has testified repeatedly that she had no knowledge. 
The jury below had believed that, as well. 

So for both the set of facts at issue, the law at issue, government 
longstanding interpretations at issue, this was a major change in 
the law by a 5-4 decision. And the dissenting opinion had gone 
through in great detail the distress of the four dissenting justices 
in the Supreme Court, and let me say it is not because it is the — 
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the concern is not because of a desire to have one driven agenda 
result versus another. 

The concern was because the role of the justices on the Supreme 
Court is to interpret the intent of the law and apply it as Congress 
intended it to apply. 

The pretty quick reversal demonstrated that the five justices had 
distorted Congress intent, had shifted what the intent of the law 
had meant to a point that it eviscerated the ability to ever bring 
a pay discrimination case in court. 

Senator Schumer. Thank you. 

Senator Sessions. 

Senator Sessions. Ms. Greenberg, I would just say that I am 
going to go back and look at that case. It is amazing we have such 
disagreements about it, and it went out on the floor and I am not 
sure I fully understand it. 

I do know that Congress felt that the statute was not artfully 
drawn and rewrote it so it would be clear. And one of the reasons 
lawyers are cautioned about criticizing courts is because they may 
be ruling on a basis of law that might not be apparent to others. 
So I think we need a fair analysis of it. 

Ms. Askew, when you say you talked to judges about Dean 
Kagan, I presume, unless it was in the last few months before the 
Supreme Court, there were not judges before whom she had prac- 
ticed or tried cases. Is that correct? 

Ms. Askew. Mr. Kayatta, who is the lead evaluator on this, has 
informed me that he is not a potted plant and as the lead eval- 
uator, he would like to add something. 

Senator Sessions. Well, just a question. Did you talk with any 
judge before whom she actually tried a case before a jury or before 
a judge? 

Mr. Kayatta. No. Since she had not tried a case, we could talk 
to no judge. We did talk to judges before whom she had appeared 
and argued and we did talk to judges who knew her quite well in 
other circumstances, judges from what would be fairly described as 
both sides of — appointed by Presidents of both parties. 

Senator Sessions. Well, according to the Bar Association rules, 
as I understand it, in examining professional competence, the Com- 
mittee has expressly stated that it, quote, “believes that a prospec- 
tive nominee to the Federal bench ordinarily should have at least 
12 years of experience in the practice of law,” closed quote; and 
that, quote, “substantial courtroom and trial experience as a lawyer 
or trial judge is important,” closed quote. 

Now, I would just say that I learned so much more in the prac- 
tice of law about how this magnificent, beautiful system operates 
than I did in law school, because it is difficult to have your hands 
around the reality of it. 

I found it difficult to understand how, when she did not meet 
those qualifications, that the Committee reached the highest rating 
for the highest score in the land. 

I know that the nominee is bright and that kind of thing, but I 
do think that perhaps the highest rating was not called for, and I 
would just share that. 

Mr. Chairman, I think received today or late yesterday, a letter 
from the National Rifle Association, who studies the issue and de- 
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fends the rights of individual Americans to keep and bear arms, 
has written a letter, at the conclusion of the hearing, opposing the 
nomination of Dean Kagan, Solicitor General Kagan, and I would 
offer that for the record. 

Chairman Leahy. [Presiding.] without objection. 

[The letter appears as a submission for the record.] 

Senator Sessions. Mr. Olson, I think it was an important point 
you made, just briefly, because my time is short, the statement 
about the right to keep and bear arms, individual rights, those 
statements related, I think, as you correctly stated, to her state- 
ment of what the court held. 

It had no connection to whether she might conclude. That was 
very similar to now Justice Sotomayor, who made the same state- 
ment and was in the minority, the 5-4 case voting on not to uphold 
gun rights. Is that right? 

Mr. Olson. Yes, sir. Actually, that is a characteristic displayed 
by some people who have a philosophy called judicial supremacism, 
which is to say that they respect what their fellow justices say, 
they respect what their predecessor justices say, but not so much 
what the framers said when they wrote the Constitution. And that 
was the danger of her view, as expressed yesterday. 

Mr. Kirsanow, I want to say I appreciate the Civil Rights Com- 
mission taking action to deal with the new Black Panther case and 
seeking to find the truth about that, because the Department of 
Justice should have the integrity in that division, among any divi- 
sion, all the divisions that is required, and I’m concerned about 
that and I believe this committee, Mr. Chairman, is going to have 
to have hearings on it. I appreciate the Civil Rights Commission 
for raising that. 

Mr. Kopel. Is my time out? 

Senator Schumer. We can go to a second round, if you wish. 

Senator Hatch. 

Senator Hatch. Thank you, Mr. Chairman. 

Let me begin with you. Dr. Yoest. As you know, whether an abor- 
tion in general or an abortion procedure in particular is medically 
necessary. It’s a very important issue in both the political and the 
legal arenas. 

Yesterday, I asked General Kagan about a 1996 memo that she 
wrote regarding legislative and political strategy in partial birth 
abortion issues. She noted that the American College of Obstetri- 
cians, or ACOG, had concluded that it could identify, quote, “no cir- 
cumstances,” unquote, in which partial birth abortion would be the 
only option. 

General Kagan wrote, “This, of course, would be a disaster,” un- 
quote, in her own memo. The memo includes her handwritten al- 
ternative lan^age that the procedure, quote, “may be the best or 
most appropriate procedure in a particular circumstance,” unquote. 

Now, that is obviously a completely different spin, and it could 
easily have very different impact, both politically and legally. 

I have two questions for you about this memo. First, am I right 
that ACOG, in fact, adopted General Kagan’s positive language 
over its own language and that the Supreme Court relied on it in 
striking down Nebraska’s ban on partial birth abortion in the case 
of Stenberg v. Carhart? 
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Ms. Yoest. Yes, sir. You are correct. 

Senator Hatch. My second question is this. General Kagan told 
us yesterday that she characterized ACOG’s original no cir- 
cumstances language as a disaster, because it did not accurately 
reflect ACOG’s own medical position. 

In other words. General Kagan told us that it would not be a po- 
litical disaster for the Clinton Administration, but a public rela- 
tions disaster for AGOG, if I interpreted her testimony correctly, 
and I think I did or I am. 

It seems a little odd that she would make a comment about med- 
ical accuracy in a memo about political and legislative strategy. 

It strikes me that this medical group was probably more quali- 
fied to state its own medical opinion about a medical issue than the 
White House staffer would be. 

But I’m wondering if, in your research and analysis of this issue, 
do you have any information or an opinion on the best or most pos- 
sible way to do this? And was this an example of General Kagan 
trying to be medically accurate or politically savvy? 

Ms. Yoest. I appreciate you asking the question and raising the 
question. Senator Hatch, and this is one of the reasons we have 
asked the Committee to investigate the question further, because 
we believe there are a host of questions that this whole incident 
raises about her ability to set aside her tendency toward activism 
on this issue. 

As we look at the documentation that has come out of the White 
House in terms of the time line of her meeting with AGOG in June, 
this memo in December, the final statement coming out in Janu- 
ary, we just think there are a lot of questions about what the inter- 
action was between Ms. Kagan and the medical record. 

It seems to be very puzzling. Her statements seemed to be quite 
cryptic. And I would also just add that one of the reasons that we 
actually revised my oral testimony was to ensure that the record 
reflected that it was not just the AGOG situation, but, also, there 
was a pattern of behavior which was followed-up by us seeing a 
similar kind of interaction between her office at the White House 
and the American Medical Association. 

So this did not happen just in isolation in one case, but that 
there were two cases where a medical opinion that partial birth 
abortion was not medically necessary was — shall we say, there was 
an attempt to repackage it, possibly. 

Senator Hatch. Thank you. 

Mr. Chairman, I might take a little bit longer than the 35 sec- 
onds I have left. 

Senator Schumer. You have a second round, but we could do 
your second round now. 

Senator Hatch. I think it will be my last question or series of 
questions. 

Let me go to you, Mr. Kopel. Many of my constituents are con- 
cerned about how judicial appointments will affect the status of the 
right to keep and bear arms, especially in our State of Utah. 

Despite what some people, including a number of my Senate col- 
leagues, may claim, I think the vast majority of Americans are 
pleased with the Court’s ruling in both the District of Columbia v. 
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Heller, that was in 2008, as well as McDonald v. City of Chicago 
earlier this week. 

Now, these decisions embody the obvious interpretation of the 
Second Amendment that the right to keep and bear arms is an in- 
dividual right, a fundamental right, and a right that local, state 
and Federal Government must at all times respect. 

Now, some may fear that in the future, an activist Supreme 
Court may overturn these landmark decisions. They were both 5- 
4 decisions. 

The more immediate concern, however, may be that the lower 
courts might apply the Heller and McDonald decisions so narrowly 
that they have little or no practical effect, and that is the present 
concern. 

Courts can claim to be applying these precedents while stran- 
gling them and undermining the rights of law abiding gun owners. 

Now, how legitimate is this concern? And given what you know 
about General Kagan’s record in this area, is this something we 
should be thinking about as we consider whether to vote for or 
against her in our confirmation? 

Mr. Kopel. I think, certainly, there are many issues about what 
is the legitimate scope of gun control, which the Heller and McDon- 
ald cases have not answers. 

So, for example, the Heller case said that you can ban the car- 
rying of guns in sensitive places, such as schools and government 
buildings, and that seems to imply that there is a right to keep and 
bear arms in general public places. 

But that has not yet been litigated and a future Supreme Court 
might allow lower courts that were hostile to the right to say, “Oh, 
you can only have a right to have a gun in the home.” 

In fact. Mayor Daley is right now proposing replacement gun 
laws in Chicago, which would say you can only have one handgun 
per person in the home and you can never take the handgun out- 
side the home. You cannot even take it onto the porch. 

So if someone is on your porch trying to burn your house down, 
you cannot step outside on the porch to do something about it. 

There are plenty of lower court judges who are, unfortunately, 
hostile to the right and without giving proper guidance by the Su- 
preme Court, they might well uphold laws that would drastically 
reduce the practical effect of the Second Amendment. 

We also clearly saw that Justices Breyer, Sotomayor and 
Ginsberg want to overturn Heller. They are not content to merely 
chip away at it, but want to get rid of the — get the right as a mean- 
ingful individual right entirely. 

They have replaced it with a right that said, “Oh, it is individual, 
but it is only for the militia,” and who knows what the militia is. 
Maybe that is just when you are on duty in the National Guard. 

So they would make the second amendment, in a practical sense, 
nullified. 

Senator Hatch. Do you have any comment, Mr. Olson? 

Mr. Olson. Yes, Senator. If you read the Heller case carefully, 
the opinion of even the dissenting judges. Justice Breyer and oth- 
ers, accepted the fact that the Second Amendment protected an in- 
dividual right, but then went on to say it is all a matter of the 
scope of the right. 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00384 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



375 


You have not even gotten that commitment from Solicitor Gen- 
eral Kagan. In other words, if she were to go onto the Court with 
what we know about her now, she could be the most anti-gun jus- 
tice on that Court. 

Senator Hatch. I appreciate all of your testimony here. I know 
you have all sincerely given us the best you can. 

This is a particularly difficult thing for a lot of us, because you 
cannot help but like Elena Kagan. You cannot help but recognize 
that she’s a scholar. You cannot help but recognize that she has a 
good sense of humor and that she is a decent person. 

But I remember — it was hard for me to vote against Sonia 
Sotomayor. But her comments before us, it seems to me, have not 
been lived up to with regard to this issue alone, and there may be 
others, as well. And the things that we were so worried about 
turned out to be proper worries. 

So this is always a difficult thing for us, especially when you 
have a nice, intelligent person and you want to support them. 

All I can say is this, Mr. Chairman. I am appreciative of all these 
witnesses. I understand that there are differing points of view and 
differing feelings about these matters. But we are talking about 
one of the most important positions in the world, one of nine, in 
the greatest court in the world, and it is something I take really 
seriously. 

So I am anguishing over this, without question. And I just want 
to thank each one of you for appearing. And, Mr. Chairman, thank 
you for being kind to me and letting me go ahead here. 

Senator Schumer. Thank you. Senator Hatch. 

Senator Sessions, do you want to ask some questions? I have one 
question. You can go first, and then I will ask my one question. 

Senator Sessions. All right. Thank you. I would offer, for the 
record, a recent op-ed or article on National Review Online con- 
cerning General Kagan’s abortion history or analysis of that. 

Senator Schumer. Without objection. 

[The article appears as a submission for the record.] 

Senator Sessions. Ms. Yoest, one thing that bothered me was 
that I had indicated in my opening statement that it appeared that 
Ms. Kagan, when she was working in the Clinton White House, 
convinced President Clinton, who was prepared to sign the partial 
birth abortion ban, apparently, that had passed with over 60 votes 
in the Senate, and that she perhaps convinced him not to do so. 

But she testified at the hearing, “I was, at all times, trying to 
ensure that President Clinton’s views and objectives with respect 
to this issue were carried forward,” suggesting that she simply — 
she did not provide any input one way or the other into that de- 
bate. 

Is that the way you read the record? What is a fair analysis of 
the facts on that? 

Ms. Yoest. Well, sir, in my written testimony, we detail that the 
counsel that she gave to President Clinton after she discovered that 
he was inclined to support a weak ban on the partial birth abor- 
tion, she wrote a memo to him claiming that a ban, a pre-viability 
ban on partial birth abortion would be unconstitutional. 

This is particularly troubling to us and I think should be to the 
committee, because bans on partial birth abortion are among the 
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most supported by the American people, by the vast majority of the 
American people. 

Yet, through her argument to President Clinton in that written 
record, she has already clearly indicated that she has prejudged, 
that she believes that the ban that has currently been upheld by 
the Supreme Court would be unconstitutional. 

So our concern is that she has demonstrated through that record 
a real hostility to very common sense regulations on abortion and 
that she would actually work toward tafing our jurisprudence on 
the pro-life issue far beyond even what we have in Roe v. Wade 
right now. 

Senator Sessions. Well, thank you, for you and your leadership 
on the abortion issue. It is a matter of legitimate interest by mil- 
lions of Americans who deeply are concerned about what they think 
is a procedure that is indecent and does not speak well of our Na- 
tion. 

I would ask, Mr. Perkins, maybe you and Ms. Yoest, briefly, since 
my time is about out, to share with us what you feel when a judge 
or a slim majority of the Court declares that the Constitution an- 
swers the question of whether abortion should be legal in America 
or not, and how much — when that happens, how difficult it is for 
the American people to see redress from a constitutional declara- 
tion on an intense social issue and moral issue as abortion. 

Mr. Olson. Well, Senator Sessions, I believe that is the reason 
it is still being debated today, is because the Court interjected itself 
into that issue. And my concern over Elena Kagan and her propen- 
sity to advance these created rights for homosexuals, that we are 
going to see her write the Roe v. Wade of gay rights into the Su- 
preme Court. 

So it is very concerning, because what happens is these issues 
are never resolved. And 35-plus years later, we are still debating 
this issue of life, and it will not go away until it is addressed in 
the right and appropriate forum. 

Senator Sessions. Do you agree, Ms. Yoest? 

Ms. Yoest. I think it is really important for us to recognize in 
the record that even scholars who support an abortion right agree 
that Roe v. Wade represents more of a political and policy agenda 
than anything that is rooted in the Constitution. 

Senator Sessions. I could not agree more. I am afraid that is so, 
and it has not gone away, like some justices thought, and it is still 
with us. 

Mr. Kopel, briefly, I do not think a lot of people who believe in 
the right to keep and bear arms, who believe that is a constitu- 
tional right, realize how fragile it is; how, with one vote different 
in Heller or one vote difference in McDonald, any city, any state, 
any county in America could possibly completely ban firearms, be- 
cause they would basically be saying either it is not an individual 
right and it only applies to a militia of some sort or that if it is 
an individual right, the states are not bound to follow that con- 
stitutional principle. 

Am I overstating that? 

Mr. Kopel. No. I think that is exactly right. And then what was 
at issue in McDonald was really the point of why the 14th Amend- 
ment was enacted, which was to make — after the Civil War and all 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00386 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



377 


the troubles we had seen were caused by states being able to vio- 
late First and Second Amendment rights and other rights of Amer- 
ican citizens, there was a decision to say that the whole Bill of 
Rights should apply to the whole country. 

If McDonald had gone the other way, maybe the right to arms 
would be still robust in places like Colorado under local decisions. 
But we do not want to just have the right be robust in places 
where it is has strong popular support. If you are an unpopular 
speaker, you should have your First Amendment rights, even if you 
are someplace where everybody else hates what you are saying. 

Likewise, your inalienable human right of self-defense exists 
wherever you live in the United States. You should not have to flee 
from one part of the country to another hopscotching around where 
your constitutional rights exist. That is the point of McDonald. The 
Constitution is for all of us, all over the country. 

Senator Sessions. Senator Schumer, I thank you and Chairman 
Leahy. I do believe it is healthy to have this panel and have people 
come before the country and be on C-SPAN and present official po- 
sitions before this Senate, and I think it is a healthy part of democ- 
racy and I appreciate the Chairman allowing us to have this oppor- 
tunity. 

Senator Schumer. Thank you. On behalf of the chairman, thank 
you for your kind remarks and thank you for your very avid par- 
ticipation in the entire hearing. 

I have one final question for Professor Sullivan. Some mention 
was made tonight about positions that General Kagan advocates on 
affirmative action while she was in the Clinton Administration. I 
have two questions. 

First, in general, were the Clinton Administration’s positions on 
affirmative action in line with the mainstream at the time? And 
second, did she ever, to your knowledge, while dean at Harvard, act 
inconsistently with the law on affirmative action? 

Mr. Sullivan. The answer to the first question is yes, and the 
answer to the second question is no. She did not act inconsistent, 
meaning that she acted quite consistently with those laws. 

One thing I would add. Senator Schumer, is I would just caution 
the public in inferring too much from positions as an advocate, as 
though those positions necessarily will translate into positions as 
a judge. 

We learn from the first day in law school that advocacy does not 
entail necessarily an acceptance of the position, but rather it is a 
particular skill that lawyers are quite well trained in. 

Now, it may imply something, but it is just not necessarily so. 
And sometimes I think that we prove too much in our statements 
with respect to people in different sort of roles. 

Senator Schumer. Thank you. 

Ms. Greenberger, do you want to say something? 

Ms. Greenberger. Just indulge me for a moment, yes. I know, 
of course, there are very deeply held views about whether Roe v. 
Wade should be overturned and that is not something that I want- 
ed to address right now. And I do know, obviously, that that is a 
very important goal for Dr. Yoest and for Mr. Perkins, as well. 

What I did want to address was what sounded to me like a very 
serious charge regarding the actual record of women’s health. And 
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I think what would he very important and that I would commend 
this Committee to look at is the actual record in the cases, the phy- 
sicians who testified under oath. 

For example, Justice O’Connor, in her opinion, referenced to a 
significant body of medical opinion regarding the fact that for some 
patients, and, of course, that means for some women, that it was 
a procedure that led to greater safety, with a detailing of the par- 
ticular conditions. 

So I think that people can have a lot of different opinions, but, 
of course, because we are talking about a justice, the facts, what 
records show, what the trial courts found, that that is where the 
real wisdom would lie in this. 

I would urge looking at those facts, which are very consistent 
with Elena Kagan’s record in her attempt to bring the facts to the 
President’s attention. 

Senator Schumer. Thank you, Ms. Greenberger. 

With that, I want to thank all 10 of our witnesses for their dif- 
fering, but all interesting and heartfelt testimony. And you have 
helped the panel and, I think, helped the country move further 
along in this process. 

So with that, these hearings are now adjourned. 

[Whereupon, at 8:08 p.m., the hearing was concluded.] 

[Questionnaire and questions and answers and submissions for 
the record follow.] 
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Kleiia Kagan 1 


UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES 

PUBLIC 


1 . Name : l-'iill name (include any fonner names used). 

Elena Kagan 

2. Position : State the position for which you have been nominated. 

Solicitor General 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and slate where you currently reside. 

Harvard Law School 
Cambridge, MA 02138 

4. Birthplace : State date and place of birth. 

April 28, 1 960. New York, New York. 

5. Marital Status : (include name ofspou.se, and names ofspousc pre-marriage, if 
difTerent). List spouse's occupation, employer’s name and business address(es). Please, 
also indicate the number of dependent children. 

Single; no children. 

6. Education : Li.st in reverse chronological order, listing most recent first, each eollcge, 
law .school, or any other institution of higlicr education attended and indicate for each the 
dates of attendance, whether a degree was received, and the date each degree was 
received. 

Harvard Law School, 1983-86, J.D. 1986 

Worcester College, Oxford University, 1981-83, M.Phil 1983 

Princeton University, 1977-81, A. B. 1981 

7. Employment Record : List in reverse chronological order, listing most recent first, ail 
governmental agencies, business or profcs-sional corporations, companies, linns, or other 
enterprises, partnership.s, institutions or organizations, non-profit or otherwise, with 
which you have been affiliate'd as an olTicer, director, partner, proprietor, or employee 
since graduation from college, evhetheror not you received payment for your services. 
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Elena Kagan 2 


Include the name and address of the employer and job title or job description where 
appropriate. 

Employment : 

Professor and Dean, Harvard Law Sehool, Cambridge, MA 02138, 1999-prcsent (2003- 
present as dean, 2001-prcsent as professor, 1999-2001 as visiting professor) 

Deputy Assistant to the Pre.sident for Domestic Policy, Executive Office of the President, 
Washington, D.C. 20502, 1997-99 

Associate Counsel to the President, Executive Office of the President. Washington, D.C. 
20502, 1995-96 

Professor, University of Chicago Law School, 1111 E. 60''' St., Chicago, IL 60637, 1991- 
97 (1991-94 as assistant profes.sor) 

Special Counsel, Senate Judiciary Committee, Summer 1993 

A.ssociatc. Williams & Connolly, 725 U'" St., Washington, DC 20005, 1989-91 

StafFmember, Dukakis for Pre,sidcnt Campaign, Boston, MA, 1988 

Judicial Clerk, Hon. Thurgood Marshall, U.S. Supreme Court, 1987-88 

Judicial Clerk. Hon. Abner Mikva, U.S. Court of Appeals for D.C, Circuit, 1986-87 

Research Assi.stant, Professor Laurence Tribe, Harvard Law School, Cambridge, MA 
02138. Summer 1986 

Summer As.sociate, Paul Weis.s Rifkind, Wharton & Garrison, 1 285 Avenue of the 
Americas. NY, NY 10019. Summer 1985 

Summer Associate, Fried Frank Harris Shriver & Jacobson. One New York Plaza, NY, 
NY 10004, Summer 1984 

Paralegal, Milbank Tweed Hadley & McCloy, 1 Chase Manhattan Plaza, NY, NY 10005, 
Summcrl983 

Board Memberships : 

Member, Board ol'Trustces, Oxford University Press, Inc., 198 Madison Avenue, NY, NY 
10016,2008- 

Membcr, , advisory Hoard, American Indian Enipowenuciil Fund, 579 Main St.. Oneida, NY 
13421,2008- 
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lioard <»f Diicctnrs, Equal Justice Works, 2120 L Si,, NW. Washington, IJ.C. 20037, 

2008- 

Member, Board oi'Direciors, 'I hc Advantage Testing Foundation. 210 It. 86“' St., NY, NY 10028, 
2007- 

Membcr, Now York Stale Commission on 1 ligher Education, 2007-08 

Member, Board of Advisors, National Constitution Center’s Peter Jt*nning.s Project for Journalists 
and the Con.slitution, 525 Arch St., Philadelphia, PA 19106, 2006- 

Mcmber, Research Advisory Council. Goldman Sachs Global Markets Institute. 85 Broad Si., 
NY, NY 10004, 2005-08 

Member, Board of Directors, American I,avv Detins Association, 2004- 

Mcmbcr, Board of Trustees, Skadden Fellowship Foundation, 4 Times Square, NY, NY 10036. 
2003- 

Mcmbcr, Board of Directors, Thurgood Marshall Scholarship Fund, 60 B. 42''“ St., NY, NY 
10165,2003-05 

Member, Litigation Committee, American Association of University Professors. 1133 1 0"" St., 
NW. Washington, D.C. 20036, 2002-03 

Public Member, Administrative Conference of the United Stales, 1 994-95 

Member, Board of Governors. Chicago Council of I,awyers, 50 North I,ake Shore Drive, 

Chicago, 11. 6061 1 , 1 993-95 

8. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number) and type of discharge received. 

None. 

9. Honors and Awards : List any scholarships, fellowships, honorary degrees, academic or 
professional honors, honorary' society mcmbcTships, military awards, and any other 
.special recognition for outstanding service or achievement. 

Member. American Academy of .Arts and Scicncc.s, 2005- 

llonorary Fellow, Worcester College. O.vford University, 2005- 

Rccipiciil. Arabella Babb Mansfield Award, National Association of Women Lawyers, 2008 

Recipient, John R. Kramer Outstanding Law School Dean Award, Equal Justice Works, 2008 

Recipient, 2003 Annua! Scholarship Award of the .American Bar As.sociation’s Section of 
Administrative l.aw and Regulatory Practice 
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Recipient, Class of 1993 University of Chicago Graduating Students’ Award for Teaching 
excellence 

Recipient. Sachs Scholarship, Princeton University, 1981. 

1 0. Bar Associations : List all bar associations or legal or judicial-related conimittecs, 
selection panels or eonferenees of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 

As noted above (question 7), I am serving or have served on the boards of Equal Justice 
Works, the Skadden Fellowship Foundation, the National Constitution Center’s Peter 
Jennings Project for Journalists and the Constitution, the Atncrican Law Deans’ Association, 
and the Chicago Council of Lawyers. 

I have served as a member of the Boston Bar Association Diversity Task Force. 

I am a member of the American Bar Association. 

In a questionnaire 1 submitted to the Senate in connection with a judicial nomination in 
1999, 1 listed membership in the U.S. Association of Constitutional Lawyers, ABA 
Forum on Communications Law, and the Society of American Law Teachers, but 1 have 
no current memory of belonging to or participating in these organizations. 

1 1 . Bar and Court Admission : 

a. List the dalc(s) you were admitted to the bar of any state and any lapses in 
membership. Please explain the rea.son for any lapse in membership. 

District of Columbia, 1989 

New York, 1988 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Please explain the reason for any lap.se 
in membership. Give the same infonnalton for administrative bodies tliat require 
special admis.sion to practice. 

Supreme Court of the United States, 2009 

U.S. District Court for the District of Maryland, 1990 (inactive) 

U.S. District Court for the District ofColumbia, 1990 (provisional) 


12. Memberships : 
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a. List all professional, business, fraternal, seholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 1 0 or 1 1 to which 
you belong, or to which you have belonged, or in which you have significantly 
participated, since graduation from law school. Provide dates of membcT.ship or 
participation, and indicate any office you held. Include clubs, working groups, 
advi.s’ory or editorial board.s, panels, committees, eonfercnce.s, or publications. 

Harvard Law School Alumni Association 
Princeton University .Alumni A.ssociation 

In a questionnaire 1 submitted to the Senate in connection with a judicial 
nomination in 1999, 1 listed membership in the National Partnership for Women 
and Families as a re.sult of charitable contributions. 1 have no current memory of 
whether .such contributions ever made me a member of this organization, 

b. Please indicate whether any of these organizatioas listed in response to t2(a) 
above currently discriminate or fonncrly discriminated on the basis of race, sex, 
or religion - either through fonnal membership requirements or the practical 
implementation of membership pttlicics. Ifso. describe any action you have taken 
to change these policies and practices. 

No 

13. Published Writings and Public Statements : 

a. iJst the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial picce.s, or other published material you have written or edited, including 
material published only on the Internet. Please supply four (4) copic.s of all 
published material to the Cominittec. 

I have done my best to identify published writings and public statement.s through 
.searches of publicly available electronic databases, as well as databases kept by 
Harvard Law School. 1 have found the following: 

“Office of the White Hou.se Counsel" in Mark Green and Michele John, etls., 
Chantie for Anienea: A Progressive Blueprint for the 44"^ President (Basic Books 
2009). 

“Foreword” in Daniel Hamilton and .Alfred Brophy, eds., Transfonnations in 
American Lettiil Histo ry: F.ssavs in Hon or of Profe.ssor Morton J. Horwitz 
(Harvard 2009). 

Harvard Law Revisited. 1 1 The Green Hug 475 (2008). 

In Mcinoriam: Clark Byse, 121 flnn’urd Law /<evit'w4S4 (2007). 

Richard Posner, fhe Judge, 120 Harvard Law Review 1121 (2007). 
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In Memoriam; David Weslfall. 1 1 9 Harvard law Review 947 (2006). 

Women and the Legal Profe.ssion - A Status Report (Leslie 11. Arps Mcmonal Lecture), 
61 '['he Record 37 (2006). 

Chevron' a Nondcicgation Doctrine, 2001 Supreme Court Review 201 (with David J. 
Barron). 

Presidential Admini.stration, 1 14 Ihmird Law Review 2245 (200 1 ), 

Libe! and the First .•\mendinent (Update), Encyclopedia of the .American Constitution, 
Supplcmcni II (2000). 

Masson v. New Yorker Magazine, Inc., Encyclopedia of the American Constitution 
(2000). 

Private Speech, Public Purpose; The Role orCovcmmental Motive in First Amendment 
Doctrine, 63 University q/'Chiaigo Law Review 4\ 5 (1996). 

When A Speech Code Ls A Speech Code: The Stanford l*olicy and the Theory of 
Incidental Rc.straints, 29 University of California at Davis Law Review 957 ( 1 996). 

Confirmation Messes, Old and New (Hook Review), 62 University of Chicago Law 
Review ‘■mimS). 


Regulation of Mate Speech and Pornography After R.A. F',, 60 University of Chicago Law 
Review 873 (1 993), An abbreviated version of this article appears in Laura Lederer and 
Ricliard Delgado, eds.. The Price We Pay II lift & Wang 1995). 

A Libel Story; Suilivan Then and Now (Book Review), 18 Law' and Social Intjuiiy 197 
(1993). 

For Justice Marshall, 7 1 Texas Uiw Review 1 1 25 ( 1 993). 

The Changing Faces ofF'irsl Amendment Neutrality; R.A. V. v St. Paul, Rust v Sullivan, 
and the Problem of Content-Based Uodcrinclusion, 1 992 Supreme Court Review 29. 

Note, Certifying Cla.s.ses and Subclasses in Title V'll Suits, 99 Harvard Law Review 6 1 9 
(1986). 


In addition to lhe.se more forma! pubUcaiions, 1 write a “FTom the Dean" Column in each 
issue of the Harvard l^w Bulletin, which is Harvard Law School’-s alumni magazine, 
These columns are as follows: Fall 2008, "Two Campaigns”; Summer 2008, “A 
Changing Climate of Environment”; Winter 2008, “A Curriculum Without Borders”; 
Summer 2007, “Con Law Takes Center Stage”; Spring 2007, “Corporate Governance in 
the new Global Economy”; Fall 2006, “'Connecting to Practice”; Summer 2006, ".Asian 
Journeys”; Spring 2006, “View from Chambers”; Fall 2005, “Negotiation, Advanced”; 
Summer 2005, “Criminal l.aw in Flax": Spring 2005, “.A Gall to Public Service”; Fall 
2004, “Law on the Front Lines,” 
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i lan ard ( ,aw School also has issucxl numerous news releases, in which 1 am quoted and 
almost all ol' which i edited, during the years of my deaiiship. 1'hcy arc as follows: 


DATE 

TITLE OF RELEASE 

12/16/08 

Six From HLS Win Prestigious Skadden Fellowships 

12/12/08 

Lawrence Lessig named professor of law at HLS, director of Harvard's Edmond J. 
Safra Foundation Center for Ethics 

12/12/08 

Lloyd E. Ohlin, expert in criminal justice. 1918-2008 

10/23/08 

Harvard Law School Celebrates Record-setting Capital Campaign 

9/3/08 

Henry E. Smith to join HLS faculty in 2009 

8/7/08 

John Goldberg to join HLS faculty 

8/4/08 

Kagan is honored for her work to encourage public service 

6/11/08 

Jonathan Zittrain appointed to tenured faculty position 

6/5/08 

Highlights from Commencement Exercises 

5/13/08 

Malone and Jacobs appointed clinical professors of law 

5/7/08 

Harvard Law Faculty votes for 'open access' to scholarly articles 

4/30/08 

Palfrey appointed as new head of Harvard Law School Library 

4/29/08 

Stuniz and Warren elected to American Academy of Arts and Sciences 

4/14/08 

Ashish Nanda will join HLS faculty as professor of practice 

4/9/08 

Oliveira Appointed Associate Dean and Dean for Development and Alumni 

Relations 

4/7/08 

Three younq scholars ioin HLS faculty as assistant professors 

3/20/08 

Anne Alstott. expert on tax law and social welfare, will loin HLS faculty 

3/18/08 

Harvard Law School launches new Public Service Initiative 

2/19/08 

Sunstein to loin Harvard Law School faculty 

1/24/08 

Michael Klarman to join HLS faculty 

12/13/07 

Six From HLS Win Prestigious Skadden Fellowships 

11/13/07 

Pakistani chief justice to receive Harvard Law School 'Medal of Freedom' 

10/9/07 

Clark Byse, celebrated HLS professor of adminisiralive law and contracts: 1912- 
2007 

8/6/07 

William Rubenslein joins HLS faculty 

7/3/07 

Robert E. Keeton, pioneer of insurance law and District Court iudqe: 1919-2007 

6/14/07 

Olara Otunnu receives Harvard Law School Association Award 

6/11/07 

Yochai Benkler joins HLS faculty 

6/8/07 

Highlights from Harvard Law School's Commencement 

6/6/07 

Bordone and Cox honored on Class Day 

5/23/07 

Robert H, Sitkoff joins HLS faculty 

5/15/07 

Gabriella Blum and James Greiner join HLS faculty 

4/4/07 

HLS adds five clinical professors 

3/26/07 

Kathryn Spier to join HLS faculty 

3/22/07 

Wasserstein Family Gives S25 Million to Harvard Law School for Academic Center 

2/22/07 

Human Rights Program announces new fellowship opportunity 

2/11/07 

Dean Elena Kagan praises incoming Harvard President Drew Gilpin Faust 

1/16/07 

Richard A. Musqrave, noted economist and pioneer in public finance; 1910-2007 

1/2/07 

Six from HLS win Skadden public interest fellowships 

12/7/06 

Noah Feldman to join Harvard Law faculty 

10/6/06 

HLS faculty unanimously approves first-year curricular reform 

9/20/06 

Webcast: Dean Kaqan delivers 'State of the School' address 

4/24/06 

Fallon selected to join American Academy of Arts and Sciences 
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3/1/06 

Associate Dean Scott Nichols to Conclude Service 

1/18/06 

Professor Arthur von Mehren. 1922-2006 

12/6/05 

HLS students win record number of public service fellowships 

11/29/05 

Harvard Law School launches new center to Investigate intersections of health, 
technology and law 

9/23/05 

Webcast of Dean Kagan’s 'state of the school’ address 

9/15/05 

Celebration of Black Alumni begins this weekend 

9/2/05 

Dean Kagan announces hurricane relief efforts 

8/30/05 

Five new professors join HLS faculty 

8/24/05 

HLS to hold second Celebration of Black Alumni 

6/21/05 

Kirkland & Ellis Gift Honored by Renaming Major Harvard Law School Teaching 
Space 

4/13/05 

Statement of President Lawrence Summers and Dean Eiena Kagan on Laurence 
Tribe 

2/10/05 

Renovations to Hemenway Gymnasium slated for summer 2005 

1/3/05 

Subramanian Joins Tenured Faculty 

11/30/04 

Statement by Dean Elena Kagan on the Solomon Amendment 

10/6/04 

Memorial Service for Archibald Cox 

9/30/04 

Harvard Law School Announces New Professorship Dedicated to Accounting and 
Statistics 

9/23/04 

Students and Faculty Connect in First-Year Reading Groups 

9/8/04 

Three Professors Join Tenured Faculty 

8/4/04 

Harvard Law School Chooses Architect for Northwest Corner 

4/19/04 

Ogletree Appointed Director of New Harvard Institute 

12/11/03 

School Wins Record Number of Skadden Fellowships 

11/7/03 

HLS Announces Environmental Law Fellowship 

10/23/03 

Cetebratino a Legal Services Partnership 

10/18/03 

Fisher Named to Hale and Dorr Professorship 

10/8/03 

Professor Archibald Cox Honored 

10/2/03 

Vorenberg Fellowship Recipients Announced 

7/1/03 

Kagan Becomes Dean of Harvard Law School 


Finally, as Dean of Harvard I.aw School, I nol infrequently send e-mails to the 
community ofstudenls, staff, and faculty. I do not generally understand these 
communications to be publications of the kind requested here. But my e-mails on one 
.subject the Solomon .Amendment sometimes have been quoted, or reprinted in their 
entirety, in various public fora, so I am including all e-mails to the MLS community on 
that topic. 

b. Please supply four (4) copies of any reportvS, memoranda or policy statements you 
prepared or contributed in the preparation of on behalf ol’ any bar association, 
committee, conference, or organization of which you were or are a member. If 
you do not have a copy of a report, memorandum or policy statement, please give 
the name and address of the organization that issued it, the date of the document, 
and a summary of its subject matter. 

I cannot recall having prepared or contributed directly in the preparation ofuny 
such report. I have done my best to identify reports or policy statements of 
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organizations of which 1 was a member througli searches of publicly available 
electronic databases. 

The New York Stale Commission on Higher Education, on which 1 served, issued 
a Final Report of Findings and Recommendations in June 2008. The report is 
available at www.hecommission.statc.nv.us . 

The Boston Bar Association Diversity Leadership Task Force, on which t serv’ed, 
published a final report and recommendations on November 18, 200S I am 
including it as an attachment. 

The American [.aw Deans A.ssociation, on whose board i sit, i.s.sues occasional 
statements and reports about matters of concern to law schools. The principal 
subject concerns standards for ABA accreditation of schools. All these statements 
tne available at wrvw.americanlawddeans.ora . 

The Chicago Council o I Lawyers, on whose Board of Governors 1 served from 
1993 to 1995, regularly issues reports on judicial candidates and nominees in 
Illinois, as well as on olher matters of interest to the local legal community. 1 
participated in the Council's evaluation process for candidates for elective judicial 
office in Illinois, which fonned the basis of at least one report of this kind. 

c. Please s'upply four (4) copies of any testimony, official statements or other 
communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

Again, 1 have tried to identify such statements through searches of publicly 
available electronic databases, 

t have never provided formal testimony to any public body. 

1 joined a letter irom Law School Deans, dated February 14, 2007, calling for an 
increase in the compensation of federal judges. 

I joined a Statement of Law Deans, dated January IS, 2007, criticizing the 
remarks of Deputy Assistant Secretary of Defense Charles Stimson regarding 
legal representation of detainees at Guantanamo. 

I signed a letter with three other law deans to Senator Patrick I.eahy, dated 
November 14, 2005, opposing the Graham Amendment to the Department of 
Defen.sc authorization bill insofar as it would have stripped the federal courts of 
jurisdiction to hear habeas petitions brauglit by detainees at Guantanamo. 
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I joined a Statement by Law School Deans, dated May 4, 2005, opposing threats 
of retaliation against federal Judges <md asserting the importance of an 
independent judiciary. 

On September 10, 2002, 1 wrote a letter to Senator Patrick Leiihy .supporting 
Michael McConnell's nomination to the United States Court of Appeals for the 
Tenth Circuit. I also joined a group letter to this effect and participated in a 
Department of Justice Press Availability regarding the nomination. 

On June 1 7, 2002, 1 provided a brief letter to Senator Paul Sarbanes concluding 
that a provision of the Public Company Acarunting Reform and Investor Act of 
2002 (“Sarbane,s-Ox!ey”) likely would survive a challenge brought under the 
Appointments Clause of Article II of the Constitution. 

On April 12 and 13, 2001. [joined two group letters to senators supporting Peter 
Keislcr’s nomination to the United States Court of Appeals for the Fourth Circuit. 

As Deputy Assistant to the President for Domestic Policy, I gave fomia! press 
briefing.s on the following occasions: 

5/27/98 Welfare reform (with Secretary Donna Shalala and Eli Segal) 
3/9/98 Tobacco legislation (with Chris Jennings) 

2/13/98 Tobacco legislation (with General Barry McCafTcry) 

I I /7/97 White House Conference on Hate Crimes (with Maria Echaveste) 

Also as Deputy Assistant to the President for Domestic Policy, I briefed lieutenant 
governors on education and tobacco issues (2/22/99) and women mayors on 
domestic policy issues generally (1/26/99), 1 may have done other, similar 
briefings of this kind that do not appear in rny calendar. I do not have notes for 
these briefings. 


d. Please supply four (4) copies, transcripts or tape recordings of all speeches or 
talks delivered by you, including commencement speeches, rcmark.s, lectures, 
panel discussions, conferences, political speeches, and question-and-answer 
sessions. Please include the date and place where they were delivered, and 
readily available press reports about the speech or talk. If you do not have a copy 
of the .speech or a transcript or tape recording of your remarks, please give the 
name and address of the group before whom the speech was given, the date of the 
speech, and a summary of its subject matter. If you did not speak from a prepared 
text, please furnish a copy of any outline or notes from which you spoke. 

1 have tried to identity, through the search of calendars, computer files, and hard 
files, as well as publicly available electronic databases, all talks I have given of 
the kind described. I am providing written texts and handwritten notes where 1 
have them. In the many appearances 1 make as dean, 1 usually get some material 
from my staff and then speak cither without any notes or with handwritten notes. 
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which I typically discard. Many of these events are reported on by university 
publications or taped by the lavv school. I am providing copies of any articles I 
have found on these events {where such articles exist, the list below states ‘"press 
proviilcd”), and 1 am indicating where tapes arc on lilc at Harvard Law School. 


DATE 

DESCRIPTION 

PLACE 

COPY/TAPE/ 

PRESS 

12/5/08 

Remarks - Alumni Lunch 

NYC 


12/3/08 

Remarks -- Faculty Chair Lecture (Cass Sunstein) 

HLS 

Tape at HLS 

11/19/08 

Remari^s — HLS Medal of Freedom Award 
Presentation to Pakistani Chief Justice Iftikhar 
Chaudhry 

HLS 

Press Provided 
Tape at HLS 

11/18/08 

Remarks -- Ames Moot Court Final Round Argument 

HLS 


11/12/08 

Welcome -- Islamic Legal Studies Program 

Workshop 

HLS 


11/12/08 

Remarks -- Introduced Francis W. Biddle Memorial 
Lecture given by Ian Ayres 

HLS 

Tape at HLS 

11/10/08 

Remarks — Presentation of Gary Bellow Public 

Service Award 

HLS 


10/29/08 

Remarks — Faculty Chair Lecture (Jon Hanson) 

HLS 

Press Provided 
Tape at HLS 

10/25/08 

Q&A with Dean — HLS Alumni Reunions 

HLS 

Tape at HLS 

10/24/08 

Moderate Panel — Supreme Insights: Examining the 
Future of America's Highest Court 

HLS 

Tape at HLS 

10/24/08 

Remarks — HLS Capital Campaign Recognition 
Luncheon 

HLS 


10/23/08 

Remarks — HLS Capital Campaign Celebration 

Dinner 

HLS 

Press Provided 

10/17/08 

Remarks - Introduce Sandra Day O'Connor as part 
of HLS Charles Hamilton Houston Institute 

Conference 

HLS 

Press Provided 
Tape at HLS 

10/16/08 

Remarks - Equal Justice Works Dinner, acceptance 
of Dean of the Year Award 

Washinqion, DC 


10/15/08 

Remarks -- Dinner Honoring HLS Heyman Fellows 

Washinqion, DC 


10/15/08 

Remarks — Alumni Lunch 

Washington. DC 


10/14/08 

Welcome — Introduce Supreme Court Moot Court 
Event 

HLS 


10/14/08 

Remarks -- Faculty Chair Lecture (Yochai Benkler) 

HLS 

Press Provided 
Tape at HLS 

10/7/08 

Remarks -- HLS Public Service Initiative Dinner 

HLS 


10/6/08 

Speech — John W. King Lecture at New Hampshire 
Supreme Court 

Concord, NH 

Text Provided 

10/2/08 

Remarks -- Introduction to Herbert W. Vaughan 

Lecture given by Justice Scalia 

HLS 

Press Provided 
Tape at HLS 

10/1/08 

Moderate Pane! -- The FinarKiaf Crisis: Causes and 
Cures 

HLS 

Press Provided 
Tape at HLS 

9/27/08 

Welcome — Introduce Panel at Harvard University 

Gay and Lesbian Alumni Event 

Harvard 

University 

i 
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9/26/08 

Remarks -- Conference Honoring HLS Professor 
Morton Horwitz 

HLS 

Tape at HLS 

9/23/08 

Remarks — Introduce "The Idea of Justice," a lecture 
by Amartya Sen 

HLS 

Press Provided 

9/23/08 

Remarks — Program on Negotiation: Great 

Negotiator Award Presented to Christo and Jeanne 
Claude 

Boston, MA 


9/22/08 

Moderate Pane! -- Dean's Forum: inside the Laws 
and Policies of Televised Presidential Debates 

HLS 

Tape at HLS 

9/22/08 

Remarks - introduce Deval Patrick at American 
Constitution Society event 

HLS 

Press Provided 

9/21/08 

Remarks - HLS Alumni ’Celebration 55": 

Presentation of Alumni Award to Congresswoman 

Jane Harman 

HLS 

Tape at HLS 

9/20/08 

Q&A with Ruth Bader Ginsburg ~ HLS Aiumni 
"Celebration 55" 

HLS 

Tape at HLS 

9/19/08 

Welcome and Remarks -- HLS Alumni "Celebration 

55: Women’s Leadership Summit" 

HLS 

Tape at HLS 

9/19/08 

Q&A with the Dean - HLS Alumni "Celebration 55” 

HLS 

Tape at HLS 

9/19/08 

Remarks — HLS Alumni Celebration 55: Presentation 
of Alumni Award to Rita E. Hauser 

HLS 

Tape at HUS 

9/17/08 

Remarks — HLS Public Service Orientation 

HLS 

Tape at HLS 

9/16/08 

Remarks — Faculty Chair Lecture (Noah Feldman) 

HLS 

Press Provided 
Tape at HLS 

9/15/08 

Speech - HLS State of the School Speech 

HLS 

Text Provided 

9/12/08 

Remarks — Microsoft 10 Years Later Conference 

HLS 

T ape at HLS 

9/11/08 

Remarks - Faculty Comparative Law Conference 

HLS 


9/9/08 

Welcome - HLS Intellectual Property Law 

Conference 

Cambridge. MA 


9/9/08 

Moderate Pane! - Dean’s Forum; The Role of Courts 
in the War on Terror 

HLS 

Tape at HLS 

9/2- 

10/08 

Remarks - First Year Student Welcome Dinners 

HLS 


8/29/08 

Speech -- Dean’s Speech to New 1L and LLM 

Students 

HLS 

Text Provided 

7/30/08 

Remarks - HLS Charles Hamilton Houston Institute, 
Thurqood Marshall Celebration 

New York, NY 


6/14/08 

Moderate Panel—American Constitution Society — 
Celebrating Judge Patricia Wald 

Washington. DC 


6/13/08 

Moderate Panel-American Constitution Society, 

"Law & Justice Policies In A New Administration" 

Washington. DC 

Video at 
acsiaw. 
orq/node/6717 

6/5/08 

Speech -- HLS Commencement 

HLS 

Text Provided 

6/4/08 

Remarks--HLS Graduating Students Class Day 

HLS 

Tape at HLS 

5/27/08 

Remarks-Retirement Party for Professors Terry 

Martin and John Mansfield 

HLS 


5/22/08 

Welcome— HLS Leadership in Law Firms Conference 

HLS 


5/15/08 

Remarks-Berkman Center 10th Anniversary Event 

HLS 

Press Provided 

5/3/08 

Q&A with the Dean-Alumni Reunions 

HLS 

Tape at HLS 

5/2/08 

Remarks— Alumni Lunch 

HLS 

Tape at HLS 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 Frm 00400 


Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN:CMORC 




391 


VerDate Nov 24 2008 


Elena Kagan 1 3 


5/1/08 

Remarks-Standing Committee of Judtciai 

Conference Reception 

HLS 


4/24/08 

Remarks— Harvard University Native American 
Program Event 

HLS 


4/13/03 

Remarks— International Law Journal Conference 

HLS 

Tape at HLS 

4/17/08 

Remarks-Third Year StudenI Graduation Dinner 

HLS 


4/15/OS 

Remarks-HLS Alumni Breakfast 

Washington, DC 


4/11/08 

Welcome-Carbon Offsets Conference Luncheon 

HLS 


4/4/08 

Remarks-Memoria! Service for Professor Clark Byse 

HLS 

Text Provided 

4/4/08 

Remarks — Introduce Robert Zoellick 

HLS 


4/2/08 

Remarks-Faculty Chair Lecture {Carol Steiker) 

HLS 

Tape at HLS 

4/2/08 

Remarks— Dinner Honoring HLS Kaufman Fellows 

HLS 


3/31/08 

T aik to federal judges re legal education 

HLS 


3/19/08 

Moderate Panel sponsored by ACS, Federalist 

Society on "Post-Partisanship" 

HLS 


3/18- 

19/08 

Remarks-Ames Moot Court Semi-Final Round 
Arguments 

HLS 


3/15/08 

Q & A with Dean— HLS Public Interest Reunion 

HLS 

Press Provided 
Tape at HLS 

S/M- 

IS/OS 

Remarks— Introduce Bryan Stevenson and Bill Weld 
at HLS Public Interest Reunion 

HLS 

T ape at HLS 

3/14/08 

Remarks — Conversation with Jennifer Granhdm at 
Public Interest Reunion 

HLS 

Press Provided 
Tape at HLS 

3/11/08 

Remarks - Introduce Q&A with Justice Kennedy 

HLS 

Tape at HLS 

3/10/08 

Remarks-Dinner to Celebrate Justice Kennedy’s 

20th Year on the Supreme Court 

HLS 


3/8/08 

Panelist - "Women and the Law" at the Peter 

Jennings Project Conference 

Philadelphia, PA 

Audio available 
htto://feeds.fee 
dbumer.com/nc 

coroarams 

2/27/08 

Remarks-Facultv Chair Lecture (George Tnantis) 

HLS 

Tape at HLS 

2/22/08 

Remarks-HLS Black Law Students Association 

Spring Conference Alumni Lunch 

HLS 


2/20/08 

Moderate Panel -* ”20 Questions with Anthony 

Lewis" 

Harvard 

University 


2/19/08 

Panelist" HLS Democrats "Women in Politics" Panel 

HLS 

Tape at HLS 

2/14/08 

Remarks— Swearing-in Ceremony for Professor Mary 
Ann Glendon (U.S. Ambassador to the Vatican) 

HLS 


2/4/08 

Remarks-Faculty Chair Lecture (John Coates) 

HLS 

Tape at HLS 

2/2/03 

Panelist-Dean's Panel at Milbank Partner's Meeting 

West Palm 

Beach. FL 


12/3/07 

Remarks-Facultv Chair Lecture (Gerry Neuman) 

HLS 

Tape at HLS 

11/1 4/07 

Remarks-Ames Moot Court Final Round Argument 

HLS 


11/13/07 

Moderate Pane! - Dean’s Forum: Dealing with 
Terrorism; What Congress and the President Should 
Do 

HLS 

Tape at HLS 

11/8/07 

Q&A with the Dean- Alumni Leadership 

Conference 

New York, NY 


11/7/07 

Remarks— Alumni Dinner 

HLS 
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11/3/07 

Remarks-Bellow Sacks Conference on Legal 

Services 

HLS 


10/29/07 

Remarks-Facultv Chair Lecture (Mark Tushnel) 

HLS 

Press Provided 
Tape at HLS 

10/27/07 

Q & A with the Dean-HLS Alumni Reunion 

HLS 

Tape at HLS 

10/26/07 

Remarks - Conversation with Michael Kinsley at 
Reunion Event 

HLS 

Tape at HLS 

10/24/07 

Remarks— Dinner Honorinq HLS Heyman Fellows 

Washington, DC 


10/17/07 

Speech-West Point Academy Keynote Address 

West Point 
Academy 

Text Provided 

10/4/07 

Remarks *- Introduced ‘Terrorism. Climate Change & 
Beyond” (Cass Sunstein) 

HLS 


10/3/07 

Remarks— Asian and Pacific American Law Students 
Association Dinner 

HLS 


10/1/07 

Remarks— HLS Alumnae Luncheon 

New York, NY 


9/19/07 

Remarks-HLS Public Service Orientation 

HLS 

Press Provided 
Tape at HLS 

9/17/07 

Speech—HLS State of the School Speech 

HLS 

Text Provided 

9/17/07 

Remarks— Faculty Chair Lecture (Janet Halley) 

HLS 

Tape at HLS 

9/6/07 

Remarks— Unveiling of Charles Hamtllon Houston 
Portrait 

HLS 

Tape at HLS 

9/3- 

11/07 

Remarks-First Year Student Welcome Dinners 

HLS 


8/31/07 

Speech-Dean's Speech for New 1L and LLM 

Students 

HLS 

Text Provided 

7/28/07 

Moderate Panel-ACS National Convention. 

Congress & Balance of Power Panel 

Washinqton, DC 

Video at 

acslaw.org/Nod 

e/5196 

7/26/07 

Remarks-Leadership in Law Firms Reception 

HLS 


6/14- 

15/07 

Various Remarks and Q&A at HLS Alumni Events 

Washinaton. DC 


6/7/07 

Speech - HLS Commencement 

HLS 

Text Provided 

6/6/07 

Remarks — HLS Graduating Students Class Day 
Ceremony 

HLS 

Taoe at HLS 

5/31/07 

Remad(s — American Bar Association Law School 
Development Conference: Soliciting Law Firms 

Broomfield. CO 


5/24/07 

Remarks - HLS Program on the Legal Profession 
Executive Education Program 

HLS 


5/23/07 

Remail^s - HLS Retiring Faculty Reception 

HLS 


4/28/07 

Q&A with Dean — HLS Alumni Reunion 

HLS 

Tape at HLS 

4/26/07 

Remarks — Cox-Richardson-Coleman Public Service 
Award, received by Patrick Fitzgerald 

HLS 


4/25/07 

Remarks — Dinner Honoring HLS Kaufman Fellows 

HLS 


4/24/07 

Remarks - Federal Judicial Center Conference on 
Legal Education 

HLS 


4/23/07 

Remarks -- Program on Negotiation; Great 

Negotiator Award, received by Bruce Wasserstein 

HLS 

Tape at HLS 

4/21/07 

Remarks - Latino Law and Public Policy Breakfast 

HLS 


4/19/07 

Remarks -- Supreme Court Advocacy Project Moot 
Court 

HLS 
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4/19/07 

Remarks — Gary Bellow Public Service Award 
Ceremony 

HLS 


4/16/07 

Remarks -- Faculty Chair Lecture (Ryan Goodman) 

HLS 

Tape at HLS 

4/16/07 

Remarks - Harvard Humanities Center Panel on 
Human Enhancement 

Harvard 

University 


4/14/07 

Remarks - HLS Civil Rights & Civil Liberties Law 
Review Dinner 

HLS 


4/13/07 

Welcome ~ ABA Conference; Children and the Law 

HLS 

Press Provided 
Tape at HLS 

4/13/07 

Welcome — Harvard Law Journal on Law and 

Gender Conference on Title IX 

HLS 

Transcript 

Provided 

4/9/07 

Remarks — Introduced John Dewey Lecture in the 
Philosophy of Law given by Robert George 

HLS 

Tape at HLS 

4/7/07 

Remarks — HLS Charles Hamilton Houston institute 

1 50th Anniversary of Dred Scott Event 

HLS 

Press Provided 

Tape at HLS 

3/20/07 

Remarks — Ames Moot Court Semi-Final Round 
Arguments 

HLS 


3/19/07 

Moderate Panel — Petrie-Flom Conference on Proper 
Legal Limits on Human Enhancement 

HLS 

Press Provided 

3/6/Q7 

Remarks — HLS/Appleseed Inaugural Lecture, given 
by Joel Klein 

HLS 

Tape at HLS 

3/3/07 

Introduce Panel HLS Lambda Conference on Don’t 
Ask Don’t Tell 

HLS 

Transcript 

Provided 

2/20/07 

Remarks ~ Faculty Chair Lecture (Randall Kennedy) 

HLS 


2/16/07 

Remarks — Women's Law Association Conference 
Dinner 

HLS 


2/9/07 

Welcome - HLS Constitutional Law Conference 

HLS 


2/6/07 

Remarks - Faculty Chair Lecture (William Stuntz) 

HLS 


1/4/07 

Panelist - AALS Plenary Session on Academic 
Freedom 

Washinqton. DC 

Audio at 
www.aals.ofo/a 
m2007/thursda 
v/index.html#Dl 

enarv 

12/1/06 

Welcome — HLS American Society for International 
Law Conference 

HLS 

Press Provided 

11/30/06 

Remarks - Q&A with Justice Scalia 

HLS 

Press Provided 
Tape at HLS 

11/29/06 

Remarks -- Dinner for Justice Scalia 

HLS 


11/2Q/06 

Moderate Panel -- Harvard Law Review Supreme 
Court Forum 

HLS 


11/14/06 

Remarks - Ames Moot Court Final Round Argument 

HLS 


11/8/06 

Remarks - HLS Alumni Dinner, introduced Jeffrey 
Toobin 

New York. NY 


11/7/06 

Remarks - Faculty Chair Lecture (Joseph Singer) 

HLS 

Tape at HLS 

1 1/3/06 

Remarks — Festschrift Dinner Honoring Professor 

Paul Weiler 

HLS 


n/1/06 

Remarks — Introduced Francis W. Biddle Memorial 
Lecture given by Reva Siegel 

HLS 

Text Provided 

10/28/06 

Q&A with Dean -- HLS Alumni Reunion 

HLS 

Tape at HLS 

10/28/06 

Remarks - HLS Alumni Reunion Lunch, introduced 
Justice Kennedy 

HLS 

Text Provided 
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10/25/06 

Remarks - Reception Celebrating Establishment of 
Rite E- Hauser Professorship of Human Rights and 
Humanitarian Law 

HLS 

Tape at HLS 

10/19/06 

Remarks — Program on International Financial 
Systems Conference 

HLS 


10/18/06 

Remarks - Dinner Honorina HLS Heyman Fellows 

Washinqton, DC 


10/3/06 

Remarks ~ Introduced Oliver Wendell Holmes 

Lecture given by Bruce Ackerman 

HLS 

Tape at HLS 

9/21/Oe 

Remarks - Introduce Aharon Barak 

HLS 

Press Provided 
Tape at HLS 

9/20/06 

Speech - State of School Address 

HLS 

Text Provided 

9/20/06 

Remarks — Gruber Foundation Dinner honoring 
Aharon Barak 

HLS 


9/19/06 

Remarks - HLS Public Service Orientation 

HLS 

Press Provided 
Tape at HLS 

9/8/06 

Remarks ~ Faculty Chair Lecture (Einer Elhauqe) 

HLS 

Press Provided 
Tape at HLS 

9/7/06 

Welcome - HLS Multi-Jurisdictional Mock Patent 

Trial 

HLS 


9/7/06 

Remarks -- HLS Petrie Fiom Dinner on Law and 
Bioethics 

HLS 


9/4- 

14/06 

Remarks — First Year Student Welcoming Dinners 

HLS 


9/1/06 

Speech - Dean's Speech to New 1L and LLM 

Students 

HLS 

Text Provided 

7/18/06 

Remarks — Middlesex Committee of the Women's 

Bar Association 

MA 


6/8/06 

Speech - HLS Commencement 

HLS 

Text Provided 

6/7/06 

Remarks - HLS Alumni Lunch 

HLS 


6/7/06 

Remarks — HLS Graduating Student Class Day. 
introducing Linda Greenhouse 

HLS 

Press Provided 
Tape at HLS 

6/3/06 

Panelist - Princeton Reunion Session on "The 

Roberts Court: Year One" 

Princeton, NJ 


5/26/06 

Q&A with the Dean -- Harvard Law School 

Association of Europe 

Catania. ITALY 


5/22/06 

Welcome -- Law Teaching Workshop for HLS Alumni 

HLS 


5/15/06 

Remarks -- HLS Faculty Retirement Celebration 
(Professors Herwitz, Shapiro, Sander) 

HLS 


5/12/06 

Remarks - Introduce Paul Clement at Alumni Event 
at Supreme Court 

Washington, DC 


4/29/06 

Q&A with the Dean - HLS Alumni Reunion 

HLS 


4/28/06 

Remarks - Dinner Honoring Professor Frank Sander 

HLS 


4/27/06 

Remarks - HLS Scholarship Recipient Dinner 

HLS 


4/25/06 

Moderate Panel -- Student Panel on Free Expression 
and Harassment 

HLS 


4/24/06 

Remarks ~ Dinner honoring HLS Kaufman Fellows 

HLS 


4/21/06 

Welcome — Breakfast for Annual Harvard Latino Law 
and Policy Conf 

HLS 


4/21/06 

Welcome -- Faculty Conference on Criminal 

Procedure 

HLS 



VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 00404 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN:CMORC 




395 


Elena Kagan i 7 


4/19/06 

Remarks - Memorial Service for Professor ^thur 
von Mehren 

HLS 

Text Provided 

4/12/06 

Remarks - Opening of Navajo Supreme Court 

Session 

HLS 

Press Provided 
Tape at HLS 

4/11/06 

Remarks -- HLS La\A/ Firm Pro Bono Fair 

HLS 


4/11/06 

Remarks -- Presentation of Gary Bellow Public 

Service Award 

HLS 


4/8/06 

Moderate Panel — LAMBDA Student Organization 
Panel on Relationship Between Law Schools and the 
Military 

HLS 


4/5/Q6 

Q & A -- A Conversation with Mark Warner 

HLS 

Tape at HLS 

4/4/06 

Remarks and Q&A -- Federal Judiciary Conference 
on Legal Education 

HLS 


3/25/06 

Panelist -- Yale Law Journal Symposium, Session on 
"Energy in the Executive; The Power of Unitary 
Leadership” 

New Haven, CT 


3/21- 

22/06 

Remarks - Ames Moot Court Semi-Fir>al Round 

Dinner 

HLS 


3/20/06 

Welcome - Harvard Journal on Legislation 
Symposium. “Middle Class Crunch” 

HLS 


3/20/06 

Remarks — Faculty Chair Lecture (David Rosenberg) 

HLS 

Tape at HLS 

3/1 7/06 

Welcome — HLS Journal of Law and Technology 
Conference 

HLS 


3/17/06 

Welcome - National Democratic Law Students 

Council Kick-Off Convention 

HLS 

Press Provided 

3/11/06 

Welcome - HLS Black Law Students Association 
Annual Conference 

HLS 


3/10/06 

Welcome - HLS Climate Policy Conference 

HLS 


3/10/06 

Moderate Panel -- Harvard Journal on Law and 

Gender conference on legal education and gender 

HLS 


3/7/06 

Welcome - Speech by Massachusetts Lieutenant 
Governor Kerry Healey 

HLS 


3/4/06 

Welcome ~ HLS International Law Journal 

Symposium 

HLS 


2/25/06 

Welcome — UN Reform and Human Rights 

Conference 

HLS 

Press Provided 
Tape at HLS 

2/22/06 

Remarks — Facuilv Chair Lecture (Martha Minow) 

HLS 


2/16/06 

Welcome — HLS Federalist Society and Amencan 
Constitution Society Sponsored Moot Court 

HLS 


2/11/06 

Remarks - HLS Alumni of the Americas Celebration 

Miami. FL 


2/6/06 

Remarks - Memorial Service for Professor David 
Westfall 

HLS 

Text Provided 

2/5/06 

Remarks - Dinner honoring HLS Skadden Fellows 

HLS 


1/19/06 

Remarks and Q&A — HLS Alumni Association of 

Japan 

Tokyo. JAPAN 


1/15/06 

Remarks — HLS Alumni Association of China 

Beijing, CHINA 


1/11/06 

Remarks and Q&A — HLS Alumni Association of 

Korea 

Seoul, KOREA 


12/3/05 

Welcome--HLS Disability Law Workshop 

HLS 
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11/30/05 

Remarks--HLS Petrie Flom Center Celebration 

New York, NY 


1 1/1 7/05 

Remarks-Ames Moot Court Final Cewnpetilion 

HLS 


11/16/05 

Remarks—Faculty Chair Lecture (Allen Ferrell) 

HLS 


11/12/05 

Welcome *- ACS Regional Conference 

HLS 

Press Provided 

11/9/05 

Moderate Panel— Dean's Forum: Executive Power, 
Detention, and Interrogation 

HLS 

Tape at HLS 

11/7/05 

Speech-Lesfle H. Arps Memorial Lecture on Women 
and the Law at the Association of the Bar of the City 
of New York 

New York, NY 

Text Provided 

11/5/05 

Welcome-HLS China Symposium 

HLS 


11/4/05 

Welcome— Pane! on Director Liability, sponsored by 
HLS Corporate Governance Program 

HLS 


11/3/05 

Remarks— HLS Nuremberg Trials Conference on 
Pursuing Human Dignity 

HLS 


11/2/05 

Remafks-Alumni Dinner 

New York, NY 


11/1/05 

Remarks - Great Lawyers Forum with Ted Wells 

HLS 

Press Provided 

10/26/05 

Welcome-Dinner Honoring HLS Heyman Fellows 

Washington, DC 


10/22/05 

Q & A with the Dean-Alumni Reunion Weekend 

HLS 


10/19/05 

Remarks-HLS Conference on Intellectual Property 
Law 

HLS 


10/12/05 

Remarks - LAMBDA Student Event 

HLS 


10/1 1/05 

Remarks— Faculty Chair Lecture (Howell Jackson) 

HLS 


10/8/05 

Speech-American Academy of Arts & Sciences 
Induction Ceremony 

HLS 

Text Provided 

10/5/05 

Remarks-Great Lawyers Forum with Newton Minow 

HLS 

Tape at HLS 

10/3/05 

Moderate Panel-Dean's Forum: The U.S. Supreme 
Court's 2005 Term 

HLS 

Tape at HLS 

10/2/05 

Remarks-Alliance of Independent Feminists. 

Harvard Federalist Society, and Journal of Law & 
Public Policy Event 

HLS 


9/29/05 

Q & A with Dean-American Constitution Student 
Society 

HLS 


9/23/05 

Moderate Panel-Anglo-American Legal Exchange 
Panel (with Justices Breyer and Scalia and British 
counterparts) 

HLS 

Press Provided 
Tape at HLS 

9/28/05 

Remarks-Anqlo-American Legal Exchange Dinner 

HLS 


9/22/05 

Speech— State of the School Address 

HLS 

Text Provided 

9/19/05 

Remarks— Federalist Society and American 
Constitution Society Moot Court 

HLS 


9/17/05 

Q & A with the Dean-Alumni Leadership Conference 
& Celebration of Black Alumni 

HLS 


9/1 7/05 

Remarks- HLS Celebration of Black Alumni & 

Alumni Award to Barack Obama 

HLS 

Press Provided 
Tape at HLS 

9/16/05 

Remarks-HLS Alumni Leadership Conference 

Dinner 

HLS 


9/15/05 

Remarks-HLS Charles Hamilton Houston Institute 
Event 

HLS 

Tape at HLS 

9/10/05 

Remarks-HLS Black Law Students Association 
Luncheon 

HLS 


9/9/05 

Welcome— HLS Public Service Student Orientation 

HLS 
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9/2/05 

Speech— Dean's Speech to New 1L and LLM 

Students 

HLS 


9/1- 

14/05 

Remarks— First Year Student Welcome Dinners 

HLS 


7/29/05 

Moderate Panel-American Constitution Society- 
Commander-in-Chief Power in the 21st Century 

HLS 

Transcript 

provided 

6/9/05 

Speech - HLS Commencement 

HLS 

Text Provided 

6/8/05 

Remarks - HLS Alumni Lunch 

HLS 


6/8/05 

Remarks - HLS Graduatinq Student Class Day 

HLS 


6/1/05 

Panelist - New Realities of Fundraising at American 
Bar Association Conference 

Jackson Hole, 

WY 


5/18/05 

Remarks — Federal Judicial Center Program at HLS 
(remarks on legal education today) 

HLS 


4/29/05 

Remarks — HLS Federalist Society & HLS Journal of 
Law & Public Policy Banquet 

HLS 


4/28/05 

Remarks — Dinner Honorinq HLS Kaufman Fellows 

HLS 


4/23/05 

Remarks — 8th Annual Harvard Latino Law and 

Policy Conference Breakfast 

HLS 


4/16/05 

Q&A with the Dean — HLS Reunions 

HLS 

Tape at HLS 

4/8/05 

Remarks - in Response to Paper Given by Yale Law 
School Professor Akhil Amar at Constitutional Law 
Conference 

HLS 


4/8/05 

Welcome - HLS Student Conference on Women and 
War 

HLS 


4/6- 

19/05 

Remarks - Third-Year Student Graduation Dinners 

HLS 


3/24/05 

Remarks — Faculty Conference on Governance by 
Design 

HLS 


3/22- 

23/05 

Remarks ~ Ames Moot Court Semi-Final Round 
Arquments 

HLS 


3/19/05 

Welcome - Harvard Civil Rights-Civil Liberties Law 
Review 40th Anniversary Conference 

HLS 


3/16/05 

Remarks and Q&A - HLS Students Law Teaching 
Colloquium 

HLS 


3/12/05 

Welcome - Black Law Students Association Banquet 

Harvard 


3/5/05 

Moderate Panel -- International Law Journal 

Discussion on Professors Detlav Vagts and Henry 
Steiner 

HLS 


2/26/05 

Remarks — Federalist Society Symposium Banquet 

Cambridge, MA 


2/16/05 

' 2 / 7 / 05 ’'^" 

Remarks — Dinner Honorinq HLS Skadden Fellows 

Harvard 


Remarks - Faculty Chair Lecture (Richard Fallon) 

HLS 


1/17/05 

Panelist — Free Speech in Wartime: Theoretical and 
Practical Perspectives 

Rutgers Univ. 

Law SchooL 
Camden NJ 


1/10/05 

Remarks — California Alumni Capital Campaign 

Kickoff 

Los Anqeles, CA 


1/9/05 

Remarks - Capital Campaign Dinner, introduced 
Congresswoman Jane Harman 

Los Anqeles, CA 


1/8/05 

Remarks - West Coast Alumni Capital Campaign 
Kickoff 

San Francisco. 

CA 
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11/18/04 

Remarks -- Ames Moot Court Fifiaf Round Argument 

HLS 


11/17/04 

Remarks — Chicago Alumni Capital Campaign 

Kickoff 

Chicago, IL 


11/15/04 

Moderate Panel - Dean’s Forum: Perilous T^es: 

Free Speech in Wartime - a Conversation with 
Geoffrey Stone 

HLS 


11/8/04 

Moderate Panel - Dean’s Forum; 9/11 Commission 

HLS 


11/3/04 

Remarks — Radctiffe Women’s Faculty Lunch 

Harvard 


10/29/04 

Moderate Panel - Comparative Rationalities in 
European and U.S, Administrative Law 

HLS 


10/28/04 

Moderate Panel - Equal Justice Works Conference, 
Session on Mora! Lawyering 

Washington DC 


10/27/04 

Remarks -- HLS Capital Campaign Kickoff 

Washington DC 


10/23/04 

Q&A with the Dean - HLS Alumni Reunion 

HLS 


10/19/04 

Remarks -- American Friends of Hebrew University 
Torch of Learning Award Lunch 

NYC 

Text Provided 

10/16/04 

Remarks — Human Rights Program 20th Anniversary 
Reception 

HLS 

Text Provided 

10/1 5/04 

Remarks — LAMBDA Student Event 

HLS 

Press Provided 

10/14/04 

Welcome — Conference on The Past, Present & 

Future of Jewish Settlements in the West Bank and 
Gaza 

HLS 

Tape at HLS 

10/12/04 

Moderate Pane! ~ Letters to a Young Lawyer 
Discussion for First-Year HLS Students 

HLS 


10/8/04 

Remarks — Archibald Cox Memorial Service 

HLS 

Text Provided 

10/7/04 

Remarks — Dinner Honoring HLS Hevman Fellows 

Washington DC 


10/5/04 

Moderate Panel — Dean's Forum: U.S. Supreme 
Court’s 2004 Term 

HLS 

Tape at HLS 

10/4/04 

Remarks -- Presentation of Cox-RIchardson- 
Coleman Public Service Award (honoring Senator 
Sheila Kuehl) 

HLS 


10/4/04 

Moderate Panel - Women in Elected Office 

Disojssion 

HLS 


10/2/04 

Welcome - Just Democracy Organization 

Conference 

HLS 


9/23/04 

Remarks — HLS Program on the Legal Profession 
Lunch 

HLS 


9/23/04 

Speech -- HLS State of the School Speech 

HLS 

Press Provided 

9/22/04 

Welcome - Law Firm Pro Bono Fair 

HLS 


9/21/04 

Remarks - HLS Public Service Orientation 

HLS 


9/20/04 

Remarks -- LLM Student Welcome Dinner 

HLS 


9/6- 

14/04 

Remarks - First-Year Student Welcoming Dinners 

HLS 


9/3/04 

Speech - Dean’s Speech to New 1L and LLM 

Students 

HLS 


8/5/04 

Remarks - Dinner Celebrating New Faculty Chair 
(Hieken Professorship of Patent Law) 

HLS 


6/15- 

19/04 

Welcome, Remarks - HLS International Alumni 
Meeting 

London, England 

Press Provided 
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6/11/04 

Remarks — National Pre-Law Advisors Lunch 

HLS 


6/10/04 

Speech — HLS Commencement 

HLS 

Text Provided 

6/9/04 

Remarks — HLS Alumni Lunch 

HLS 


6/9/04 

Remarks -- HLS Graduatinq Students Class Dav 

HLS 


6/3/04 

Remarks — Dinner Celebrating New Faculty Chair 
(Robert C. Clark Professorship) 

HLS 


5/15/04 

Speech ~ North American Meeting of Lex Mundi 

Boston, MA 

Text Provided 

5/6/04 

Remarks -- Boston Alumni Regional Campaign 

Kickoff 

HLS 


5/4/04 

Remarks — Introduction to Lecture by Jeremy 

Waldron ("Safety, Security & Public Goods With 
Structure") 

HLS 


4/29/04 

Remarks -- Massachusetts Superior Court Judges 
Lunch 

Dedham, MA 


4/29/04 

Remarks -- Dinner Honoring HLS Kaufman Fellows 

HLS 


4/24/04 

Q&A with the Dean -- HLS Alumni Reunions 

HLS 


4/23/04 

Remarks -- Alumni Lunch 

HLS 

Tape at HLS 

4/22/04 

Remarks — HLS Dinner For Scholarship Recipients 

HLS 


4/21/04 

Moderate Pane! — Dean's Forum on Faculty Book 
(David Kennedy: The Dark Side of Virtue) 

HLS 

Tape at HLS 

4/13- 

17/04 

Various Remarks -■ Brown v. Board of Education at 

50 Conference 

HLS 

Press Provided 
Tape at HLS 

4/7- 

26/04 

Remarks - Third-Year Student Graduation Dinners 

HLS' 


3/17- 

18/04 

Remarks ~ Ames Moot Court Semi-Final Arguments 

HLS 


3/16/04 

Remarks - Cox-Richardson-Coleman Public Service 
Award (honoring Senator Paul Sarbanes and 

Insoeclor General Glenn Fine) 

HLS 

Press Provided 

3/11/04 

Moderate Panel -- Dean’s Forum on Faculty Book 
(Charles Fried: Saying What the Law Is; The 
Constitution in the Supreme Court) 

HLS 

Tape at HLS 

3/7/04 

Remarks - HLS Black Law Students Association 
Brunch 

HLS 


3/1/04 

Remarks — Talk to Federal Judicial Conference on 
Legal Education 

HLS 


2/27/04 

Remarks — HLS Alumni of Florida Dinner 

MtamI, FL 


2/17/04 

Moderate Panel — Dean’s Forum on Gender and the 
Classroom 

HLS 

Tape at HLS 

2/11/04 

Remarks - Harvard Alumni of Illinois Lunch 

Chicago. IL 


2/10/04 

Remarks - HLS Alumni of Houston Breakfast 

Houston, TX 


2/9/04 

Remarks -- HLS Alumni of Dallas Lunch 

Dallas, TX 


2/5/04 

Moderate Panel -- Dean's Forum on Goodridge v. 

Dept, of Public Health 

HLS 

Tape at HLS 

1/30/04 

Remarks -- HLS Alumni of New York Lunch 

New York City, 

NY 


1/23/04 

Remarks - Dinner Honoring HLS Skadden Fellows 

HLS 


1/22/04 

Speech - NYU New Building Dedication (speech on 
Dean Roscoe Pound's 1952 Speech "Legal 

Education in a Unified World*') 

New York City, 

NY 

Text Provided 
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1/5/04 

Remarks — HLS Atianta/Reqional Alumni Lunch 

Atlanta, GA 


12/8/03 

Remarks — Harvard Alumni of Illinois Lunch 

Chicago. !L 


11/15/03 

Remarks -- In Response to Paper Given by 

Professor Bruce Ackerman at Constitutional Law 
Conference 

HLS 


11/13/03 

Remarks - HLS JD/MBA Reunion Dinner 

New York City, 

NY 


11/12/03 

Remarks — Ames Moot Court Final Round Argument 

HLS 


11/7/03 

Remarks -- Environmental Law Conference 

HLS 


11/6/03 

Q&A with the Dean - HLS Alumni of New Jersey 

New Jersey 


10/30/03 

Remarks -- HLS Alumni of Southern California Lunch 

Los Angeles. CA 


10/28/03 

Remarks — HLS Alumni of Massachusetts Lunch 

Boston. MA 


10/25/03 

Q&A with the Dean -- HLS Alumni Reunions 

HLS 


10/24/03 

Remarks - Hale & Dorr Legal Services Center 10th 
Anniversary 

HLS 


10/23/03 

Remarks — HLS Law Teachers' Colloquium for 
Students 

HLS 


10/20/03 

Moderate Panel — Dean’s Forum; Beyond Bush & 
Estrada? Ideological Judges & the Confirmation 
Process 

HLS 

Tape at HLS 

10/16/03 

Remarks ~ HLS Alumni Dinner 

New York City, 

NY 


10/15/03 

Remarks ~ Faculty Chair Lecture (Terry Fisher) 

HLS 

Tape at HLS 

10/14/03 

Remarks - Gary Bellow Public Seryice Award 
Reception 

HLS 


10/10/03 

Welcome -- LAMBDA Student Conference 

HLS 

Press Provided 

10/9/03 

Moderate Panel — Dean's Forum on U.S. Supreme 
Court’s 2003 Term 

HLS 

Tape at HLS 

10/8/03 

Remarks — Unveiling of Archibald Cox Portrait 

HLS 

Press Provided 
Tape at HLS 

10/2/03 

Moderate Panel - Letters to a Young Lawyer 
Discussion for First-Year HLS Students 

HLS 

Tape at HLS 

9/2,2/03 

Remarks - Faculty Book Party (Elizabeth Warren: 

The Two-Income Trap) 

Washington, DC 


9/20/03 

Remarks >- HLS Gay and Lesbian Alumni Reunion 

Cambridge. MA 

Press Provided 

9/19/03 

Remarks — HLS Alumni Leadership Conference 

Lunch 

HLS 


9/17/03 

Speech -- HLS State of the School Speech 

HLS 

Text Provided 

9/5/03 

Remarks -- Introduce Warren Christopher 

HLS 

Press Provided 

9/2- 

n/03 

Remarks — First-Year Student Welcome Dinners 

HLS 


8/31/03 

Remarks — ColorLines Conference -- Plenary 

Session: The Future of Race in the Law 

HLS 


8/29/03 

Speech - Dean's Speech to New 1L & LLM Students 

HLS 


8/2/03 

Moderate Panel — American Constitution Society 
conference (Originalism, Orignal Intent. Original 
Meaning Pane!) 

Washington. DC 

Transcript 

Provided 

7/24/03 

Remarks -- HLS Alumni Reception 

Washington, DC 

j 
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6/21/03 

Remarks on judidal review to Princeton Alumni 

Williamsburg, VA 

Notes Provided 

2/24/03 

Remarks on judicial review in administrative and 
constitutional law at academic conference 

University of 
Minnesota Law 
School 

Notes Provided 

2/13/03 

Remarks on Presidential Administration article 

Florida State Law 
School 


1/5/03 

Remarks on Presidential Administration article at 
academic conference (American Association of Law 
Schools) 

Washington. DC 


10/18/02 

Remarks on Congressional Interpretation of 
Constitution at academic conference 

Wiiliamsburq, VA 


3/12/02 

Moderate Panel -- Journal of Legislation panel on 
affirmative action in higher education 

HLS 


11/1/01 

Remarks on executive review of regulation at 
American Bar Association conference 

Washington, DC 

Notes Provided 

10/12/01 

Remarks on paper by Professor Chris Schroeder on 
deliberative democracy at academic conference 

Duke Law 

School, Durham, 
NC 


9/1 3/01 

Remarks — Yale Law School Legal Theory Workshop 
on Presidential Administration article 

New Haven, CT 


4/21/01 

Toastmaster and Introduce Merrick Garland at 

Harvard Law Review Banquet 

Boston, MA 

Text Provided 

11/17/00 

Remarks - HLS Faculty Workshop on Presidential 
Administration article 

HLS 

Notes Provided 

10/3/00 

Debate with Charles Fried on presidential election at 
Harvard Kennedy School 

Cambridge. MA 


4/5/97 

Remarks on presidential appointment power at 
academic conference 

Case Western 

Law School, OH 


5/16/96 

Remarks on work of White House Counsel's Office to 
University of Chicaqo Alumni 

Washinqton, DC 


5/9/96 

Remarks on Work of White House Counsel’s Office 
to Treasury Department lawyers 

Washinqton, DC 


2/16/96 

Remarks on Speech Codes at academic conference 

University of 
California at 

Davis 

Notes Provided 

9/21/95 

Remarks on Relationship Between First Amendment 
Doctrine and Technological Change at Libel Lawyers’ 
Conference 

McLean. VA 

Notes Provided 

8/2/95 

Remarks on work of White House Counsel’s Office to 
Sidley and Austin summer associates 

Washinqton. DC 


4/28/95 

Remarks on constitutionality of speaker-based 
restrictions at American Bar Association panel on 
communications law 

Washinqton, DC 

Notes Provided 

12/3/94 

Remarks on gender and legal education at academic 
conference 

University of 
Chicago Law 
School 
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1 1/5/94 

Remarks on Shaw w. Reno at academic conference 

University of 
Chicago Law 
School 


2/10/94 

Remarks on First Amendment doctrine at faculty 
workshop 

University of 
Chicago Law 
School 

Notes Provided 

11/1 5/93 

Remarks on the judicial confirmation process to law 
school alumni 

Chicago, IL 


10/23/93 

Remarks on critical race theory to high school 
teachers 

Chicago. IL 

Notes Provided 

10/16/93 

Remarks on censorship in schools at Chicago 
Humanities Festival 

Chicaqo, IL 

Notes Provided 

5/15/93 

Remarks on hate speech at academic conference 

University of 
Chicago Law 
School 


4/23/93 

Remarks on First Amendment article at faculty 
workshop 

St. Louis 

University Law 
School 


3/6/93 

Remarks on hate speech at academic conference 

University of 
Chicago Law 
School 


2/11/93 

Remarks on Thurqood Marshall to law school alumni 

Chicaqo. IL 


10/10/92 

Moderate panel on press freedom at academic 
conference 

University of 
Chicago Law 
School 


Fall 

1992 

Remarks on legal education to law school alumni 

University of 
Chicago Law 
School 

Notes Provided 


c. Please list all interviews you have given to newspapers, magazines or other 
publications, or radio or television stations, providing the dates of the,se 
interviews and four (4) copies of the clips or transcripts of the,se intcrvicw.s where 
they are available to you. 

I have tried to recall and search for intennews to the best of my ability. I have 
relied on a search of Nexis to accomplish this task for publications other than 
those associated with Harvard University. 1 have separately searched the archives 
of all Harvard publications. I list below (and provide) all articles I have found in 
which I am quoted, first from my search of Nexis and next from my search of 
Harvard publications: 

rhe.se articles are from general publications: 


DATE 

PUBLICATION 

HEADLINE 

12/7/2008 

New York Times 

Harvard Lightning Rod Finds Path to Renewal With 
Obama 
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6/18/2008 

States News Service 

Ex-Treasury. Congressional Tax Expert Berman to 

Head Graduate Tax Program at BU Law School 

3/19/2008 

Boston Globe 

Harvard Law plan good news for public sector/Tuition 
waiver makes choice more attractive 

3/18/2008 

New York Times 

Harvard Law, Hoping Students Will Consider Public 
Service. Offers Tuition Break 

Autumn 

2007 

The Journal of Blacks in Higher 
Education 

The Decline in Black Enrollments at the Nation's 
Highest-Ranked Law Schools 

10/31/2007 

New York Times 

Training Law Students for Real-Life Careers 

1/17/2007 

New York Times 

At Berkeley Law, a Challenge to Overcome All 

Barriers 

10/7/2006 

New York Times 

Harvard Law Decides to Steep Students in 21st- 
Centurv Issues 

9/18/2005 

Boston Globe 

Obama urges alumni to help fight poverty/Gives 
speech at Harvard meeting of black grads 

9/10/2005 

Boston Globe 

Elite Colleges' Welcome Brings Unexpected Boon 

8/4/2005 

Associated Press 

Roberts Puts Harvard Law on Hot Streak 

Mav 2004 

The Metropolitan Corporate 
Counsel 

New England and Boston - Law Schools; Harvard Law 
School: Progress on Many Fronts 

6/15/2003 

Boston Globe 

Harvard Law School Launches Ambitious Fund- 
Raising Campaign 

1/22/1999 

Seattle Post-lntelliqencer 

state Joins Fight to Keep Tobacco Money From Feds 

11/21/1998 

The National Journal 

Clinton and Tobacco: What Now? 

11/12/1998 

Newsdav (New York) 

A Weaker Selllement? New Tobacco Deal Not as 

Strong on Teen Smoking, Critics Say 

10/1/1998 

Associated Press 

With Fear, Fascination. Lockhart Takes Press 

Secretary Role 

8/15/1998 

Los Angeles Times 

Court Rules FDA Cannot Regulate Tobacco as Drug; 
Law; Appeals Panel's Decision Deals Key Blow to 
Clinton Administration's Fight to Curb Youth Smoking. 
Judges Say Congress Never Gave the Agency 
Jurisdiction. 

8/15/1998 

Newsday {New York) 

Big Tobacco’s Victory / Appeals Court Bars FDA 
Regulation 

6/23/1998 

Philadelphia Inquirer 

Clinton to Survey Teen Smoking Habits / The 

President, Still Hoping for a Tobacco-Control Bill. Said 
the Data Would Reveal Which Ads Entice Children. 

5/9/1998 

Star Tribune (Minneapolis, MN) 

Cost of National Deal Probably Just Went Up 

4/3/1 998 

St. Petersburg Times (Florida) 

As Clinton Returns. Foes Who Smelled Victory Taste 
Defeat 
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4/1/1998 

New York Times 

Heated Hearing Over the Fate of an Agency 

3/31/1998 

San Antonio Express-News 
(Texas) 

Tobaox) Bill Would Limit Annual Liability at S6 5 

Billion 

3/22/1998 

Newsday (New York) 

Tobacco Deal’s Hazy Outlook, Working Out Details of 
the Tobacco Deal 

1/30/1998 

Los Anqeles Times 

Cigarette Execs Get Cool Reception at House 

Hearing; Tobacco: They Express Regret, Push for 
Ratification of Landmark Settlement, But Deal's 
Prospects Have Grown Cloudy. 

1/29/1998 

Los Anqeles Times 

National Perspective; Legislation; Proposed Tobacco 
Settlement Isn't Setting Congress on Fire; Some 
Lawmakers are Beginning to Gravitate Toward a 
Scaled-Back Alternative to the Sweeping Deal. 

1/27/1998 

Newsdav (New York) 

Disclosure of Targeting Teens Could Smother 

Smoking Deal 

11/10/1997 

Associated Press 

Clinton Opens Hate Crime Conference 

8/10/1997 

Knight Ridder Washington 
Bureau 

Clinton Wants Business to View Welfare Recipients as 
Untapped Resources 

7/28/1997 

Austin American-Statesman 
(Texas) 

Clinton Tells Stales to Put Welfare to Work for Poor 

7/28/1997 

Chartolte Observer (North 
Carolina) 

Funds for the Poor Should Go to Poor, Clinton Says 

6/5/1997 

New York Times 

G.O.P- Backing Off a Deal to Restore Aid to 

Immigrants 

8/12/1994 

Associated Press 

Mikva’s Political Skills to be Tested as Clinton's New 
Counsel 

1/16/1994 

Chicago Tribune 

In His Court; Mikva Brings a Politician’s Perspective to 
the Federal Bench 


I'hcsc articles are from Harvard publications: 


DATE 

PUBLICATION 

HEADLINE 

12/18/08 

Harvard Gazette 

Lawrence Lessiq Receives Two Harvard Appointments 

10/27/08 

Harvard Crimson 

HLS Looks to Public Sector 

10/1/08 

Harvard Law 

Bulletin 

Northwest Passage 

10/1/08 

Harvard Law 

Bulletin 

A Fundamental Advantage 

5/29/08 

Harvard Gazette 

Harvard Law School Campaign Surpasses Goal 

5/22/08 

Harvard Gazette 

Affordable Harvard: A Year of Financial Aid Initiatives 

5/15/08 

Harvard Gazette 

Harvard Elevates Study of Technology and Society 

S/7/08 

Harvard Crimson 

Law School Adopts Open Access for Scholarship 

4/24/08 

Harvard Crimson 

HLS Dean Joins Indian Fund Board 

4/1/03 

Harvard Law 

Bulletin 

Intermission 
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4/1/08 

Harvard Law 

Today 

New Public Service Iniliative Launched 

4/1/08 

Harvard Law 

Today 

Celebration of Public Interest Draws More Than 700 

4/1/08 

Harvard Law 

Today 

Three Standouts Headed for HLS 

4/1/08 

Harvard Law 

Today 

Justice Kennedy Swings by for a Visit 

4/1/08 

Harvard Law 

Today 

Elhauge Book Forum Brings Breyer to HLS 

3/19/08 

Harvard Crimson 

HLS to Cut Tuition for Public Service 

2/21/08 

Harvard Gazette 

Sunstein Joins HLS. Where Eminent Scholar Will Direct New Program 

1/31/08 

Harvard Law 

Record 

Admin Announces New. Friendlier 3L Paper Requirement 

1/1/08 

Harvard Law 

Bulletin 

A Curriculum of New Realities 

1/1/08 

Harvard Law 

Bulletin 

At Home in the World 

1/1/08 

Harvard Law 

Bulletin 

The Ultimate Cafeteria 

1/1/08 

Harvard Law 

Bulletin 

He was Kinqsfield. but also so much more* 

11/29/07 

Harvard Law 

Record 

Dean Starts Program to Boost Practitioners into Academia 

10/1/07 

Harvard Law 

Today 

HLS Makes 1 1 New Faculty Appointments 

5/18/07 

Harvard Crimson 

HLS to Reduce Library Purchases 

S/1/07 

Harvard Law 

Today 

Wassersteins Give $25 Million for Academic Center 

5/1/07 

Harvard Law 

Today 

Kathryn Spier to Join HLS Faculty 

4/26/07 

Harvard Law 

Record 

Legal Services Center Budget Cut by $200K 

4/1/07 

Harvard Law 

Bullelin 

Diversified Portfolio 

3/23/07 

Harvard Crimson 

Alum Gives $25M to Build Law Center 

2/23/07 

Harvard Crimson 

Law, Politics, and Debate Merge in HLS Journal 

2/15/07 

Harvard Law 

Record 

HLS Students Apply Their Skills in New Orleans 

2/14/07 

Harvard Crimson 

With Kagan at Helm. Law School Celebrates 

2/12/07 

Harvard Crimson 

Across Campus, Profs Praise Faust 

2/1/07 

Harvard Law 

Today 

Noah Feldman Joins the Harvard Law Faculty 

1/17/07 

Harvard Crimson 

Kagan Joins Critics of Boycott Proposal 

1/1/07 

Harvard Magazine 

A New Script for One L 

12/1/06 

Harvard Law 

Today 

Rethinking Lanqdell 

10/12/06 

Harvard Law 

Record 

Faculty Unanimously Overhauls First-Year Curriculum 

10/10/06 

Harvard Crimson 

Another Feather in Kagan's Cap 

10/1/06 

Harvard Law 

Bulletin 

Traffic on the Off-Ramp 
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9/1/06 

Harvard Law 

Today 

Strict Construction 

9/1/06 

Harvard Law 

Today 

Fallon Joins American Academy of Arts and Sciences 

9/1/06 

Harvard Law 

Today 

Seven New Profs Join HLS Faculty Ranks 

6/5/06 

Harvard Crimson 

Law Review Debates Affirmative Action Policy 

6/1/06 

Harvard Law 

Buiiet'tn 

Asia 2006 

5/24/06 

Harvard Crimson 

Behind the Scenes. Bok Readies for His Role as Interim President 

4/1/06 

Harvard Law 

Bulletin 

David Westfall. 1927-2005 

4/1/06 

Harvard Law 

Bulletin 

Arthur T. von Mehren, 1922-2006 

4/1/06 

Harvard Law 

Today 

Spring Ahead 

4/1/06 

Harvard Law 

Today 

Accepting Their Chairs 

4/1/06 

Harvard Law 

Today 

Show Me the Money! 

3/9/06 

Harvard Law 

Record 

Harvard Law Reacts Stronqly to Summers Departure 

3/6/06 

Harvard Crimson 

HLS Dean Scott Nichols To Resiqn After 20 Years 

2/22/06 

Harvard Crimson 

Outside FAS, Support Was Strong for Summers 

2/21/06 

Harvard Crimson 

Report: Summers Set To Resiqn 1 

1/1/06 

Harvard Law 

Today 

i 

New Center to Explore Intersections of Health. Technology, and Law ! 

1/1/06 

Harvard Law 

Today 

HLS Students and Alumni Win Record Number of Public Service ] 

Fellowships j 

12/9/05 

Harvard Crimson 

Law Students Snaq Fellowships 1 

11/1/05 

Harvard Law 

Today 

A Summer Workout ( 

9/16/05 

Harvard Crimson 

Law School Adds Five Professors ! 

9/15/05 

Harvard Gazette 

HLS Adds Five New Professors to its Ranks 1 

9/1/05 

Harvard Law 

Today 

i 

Five New Professors Join HLS Faculty 

9/1/05 

Harvard Law 

Today 

Packing the Court 

8/25/05 

Harvard Gazette 

McCrossan Appointed Dean for Administration at HLS 

4/29/05 

Harvard Crimson 

Academy Honors 13 Harvard Faculty 

4/1/05 

Harvard Law 

Bulletin 

Can Reporters Refuse to Testify? 

4/1/05 

Harvard Law 

Bulletin 

Sowing the Seeds of Public Service at HLS 

2/1 7/05 

Harvard Gazette 

FAS, HLS to Renovate Hemenway Gymnasium 

2/10/05 

Harvard Law 

Record 

Fallon Appointed to Ralph S. Tyler, Jr. Professorship of Constitutional 
Law 

1/24/05 

Harvard Crimson 

Joint Law and FAS Degree Program Satisfies Students of Two Minds 

1/1/05 

Harvard Law 

Today 

Subramanian Joins Tenured Faculty 
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1/1/05 

Harvard Law 

Today 

Cox Family Establishes Fund to Assist Students Pursuing Careers in 
Public Service 

12/8/04 

Harvard Crimson 

Law School Looks for New Blood 

12/1/04 

Harvard Crimson 

HLS Bans Military 

12/1/04 

Harvard Law 

Today 

Editors of Indian Law Handbook Convene 

12/1/04 

Harvard Law 

Today 

Election Round-Up 

12/1/04 

Harvard Law 

Today 

Biq Plans Highlight Dean Elena Kagan's 2L Year 

11/10/04 

Harvard Crimson 

Ice Skating Rink to Open in the Square 

11/2/04 

Harvard Crimson 

Kerry May Tap Kagan for Court 

9/30/04 

Harvard Crimson 

Military Recruits at HLS 

9/22/04 

Harvard Crimson 

Harkness. Law School's Loker. Gets Facelift 

9/21/04 

Harvard Crimson 

Professors Trade Pads 

9/16/04 

Harvard Gazette 

Big Plans Highlight Dean Elena Kagan's 2L Year 

9/15/04 

Harvard Crimson 

Law School Announces New Hires 

9/13/04 

Harvard Crimson 

Oqletree Faces Discipline for Copying Text 

9/1/04 

Harvard Law 

Today 

Students and Faculty Connect in First-Year Reading Groups 

9/1/04 

Harvard Law 

Today 

From an Old Building. New Spaces 

9/1/04 

Harvard Law 

Today 

Three Professors Added to Tenured Faculty Ranks 

8/13/04 

Harvard Crimson 

HLS Undergoes Renovations 

7/30/04 

Harvard Crimson 

Obama Stars at Convention 

4/1/04 

Harvard Law 

Bulletin 

Why Harvard Law School Needs Your Money 

4/1/04 

Harvard Law 

Bulletin 

A New Ballqame 

3/1 1/04 

Harvard Law 

Record 

HLS Goes for the Gold 

3/1/04 

Harvard Magazine 

An icy Amenity 

2/19/04 

Harvard Law 

Record 

Dean Richardson Steps Down 

2/5/04 

Harvard Law 

Record 

Great Skate! 

2/5/04 

Harvard Law 

Record 

Civil Rights Project Loses Edley. Marches On 

2/5/04 

Harvard Law 

Record 

Harvard Increases Joint Degr^ Programs 

1/22/04 

Harvard Gazette 

Lawyers on Ice 

1/16/04 

Harvard Crimson 

Law Students Lace Up Their Skates 

1/14/04 

Harvard Crimson 

Faculty File Brief Against Pentagon 

1/1/04 

Harvard Law 

Today 

School Wins Record Number of Skadden Fellowships 

11/10/03 

Harvard Crimson 

Law Review Draws Fire for Gender Gap 

11/6/03 

Harvard Law 

Record 

Internal Law Review Report Leaked 

9/11/03 

Harvard Law 

Record 

Renovations Greet Returning Students 

9/1/03 1 Harvard Law 

Ogletree Chosen to Head Brown v Board Commission 
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Today 


7/17/03 

Harvard Gazette 

HLS Launches Campaign to Raise S400 Million 

7/1/03 

Harvard Magazine 

At the HLS Helm 

6/27/03 

Harvard Crimson 

Law School Launches S400M Campaign 

6/5/03 

Harvard Crimson 

People in the News: Elena Kagan 

5/1/03 

Harvard Law 

Today 

Elena Kagan Named the Next Dean of Harvard Law School 

4/10/03 

Harvard Law 

Record 

Kagan Promises More Faculty, Reevaluation of "Essential Structure" 

4/3/03 

Harvard Gazette 

Elena Kagan Named the Next Dean of Harvard Law School 

11/29/01 

Harvard Law 

Record 

HLS Zeros in on Allston 

10/4/01 

Harvard Law 

Record 

Coates. Kagan Reap Benefits of Experience 


While Deputy Assistant to the President for Domestic Policy, on March 2, 1 099, 1 
participated in an on-line interview on a variety of subjects conducted by MS- 
NBC. I am providing a transcript of this interview'. 

While a professor at the University of Chicago. 1 appeared at least twice on the 
Mara Tapp show on WBEZ. On February 4. 1993, 1 discussed Thurgood 
Marshall, and on December 15. 1994, 1 participated in a roundtable on the Bill of 
Rights. I also may have participated in a discussion of the Supreme Court on 
WON in Chicago on October 25, 1994. (My calendar contains such an entry, but 
I do not recall it.) I have been unable to locate transcript.s or tapes of the.se 
appearances. 

14. Public Office. Political Activities and Affiliations : 

a. List chronologically any public offices you have held, including the terms of 
service and whether such positions were elected or appointed. If appointed, 
please include the name of the individual who appointed you. Also, state 
chronologically any unsucees.sful candidacie.s you have had for elective otTicc or 
unsuccessful nominations for appointed oftlce. 

U.S. Court of .Appeals for the D C. Circuit, nominated in 1999 by President 
William Clinton; nomination never acted upon. 

Deputy Assistant to the President for Domestic Policy, 1997-99, appointed by 
President William Clinton 

Associate Couiuscl to the President, 1995-96, appointed by President William 
Clinton 

Special Counsel, U.S. Senate Judiciary Committee, summer 1993, appointed by 
Senator Jo.seph Biden 
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I luive never been a candidate for elective public oHicc. 

b. List all memberships and offices held in and sendees rendered, whether 

compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a political campaign, plca.se identify the 
particulars of the campaign, including the candidate, dates of the campaign, your 
title and respomsihilities. 

Between July and November 198S, 1 worked as a researcher for the Dukaki.s for 
I’rc.sidenI campaign. I w as a junior staffer and do not believe I had an official 
title. I mostly worked on ‘'defense research" i.e.. preparing re.sponses to attacks 
on Governor Dukakis’s record. 

In the fall of 1996, 1 played a small role in debate preparation for President 
Clinton during his rc-clcetion campaign. 1 did this work (mostly preparing mock 
questions and answers) in accordance with the law addressing political activity of 
White Mouse employees. 

15. Legal Career: Plca.se answer each part separately. 

a. De.scribc chronologically your law practice and legal c.xpcricnce after graduation 
from law school including; 

i. whether you served as clerk to a judge, and if so, the name of Ihe judge, 
the court and the dates of Ihe period you were a clerk; 

Hon. Thurgood Marshall, U.S. Supreme Court, 1987-88 

Hon, Abner Mikva, U.S. Court of Appeals for the D.C. Circuit, 1986-87 

ii. whether you practiced alone, and if so. the addre.sses and dates; 

I have never practiced alone. 

iii. the dates, names and addresses of law finns or offices, companies or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each. 

Professor and Dean, Harvard Law School, Cambridge, MA 02138, 1999- 
present (2003-pTe.scnl as dean, 2001 -present as professor, 1999-2001 as 
visiting professor) 

Deputy Assistant to the President for Domestic Policy, Executive Office 
of the President, Washington, D.C. 20502, 1997-99 
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Associate Counsel to the President, Executive Office of the President, 
Washington, D C, 20502, 1995-96 

Professor, University of Chicago Law School, HUE. 60^*’ St„ Chicago, 
IL 60637, 1991-97 (1991-94 as assistant professor) 

Special Counsel, Senate Judiciary Committee, Summer 1993 

Associate, Williams & Connolly, 725 12*^' St., W'ashington, DC 20005, 
1989-91 


b. Describe; 


i. the general character of your law practice and indicate by date when its 
character has changed over the years. 

My legal career (following two years of clerking) has had a number of 
distinct stages, from 1989 to 1991 , 1 served as an associate at Williams & 
Connolly, a Washington, D.C. law finn. 1 handled a mix of commercial 
litigation. First Amendment litigation, and criminal matters at the firm. 
From 1991 to 1995, 1 was a professor at the University ofChicago; my 
principal scholarship during that time was in the field of constitutional 
law. I took one summer off during that period to serve as special counsel 
to the Senate Judiciary Committee, working on the nomination of Ruth 
Bader Ginsburg to the U.S. Supreme Court. From 1995 to 1999, 1 worked 
at the White House, first in the Counsel's Office and then in the Domestic 
Policy Council (DPC). In the Counsel’s Office, 1 primarily acted as a 
lawyer for the White House policy councils and legislative office. In the 
DPC, 1 played a role in the formulation, advocacy, and implementation of 
law and policy in areas ranging from education to crime to public health. 
Between! 999 and 2003, 1 again served as a profes.sor, but at Harvard Law 
School; my scholarship and teaching during these years focused on 
constitutional and administrative law. Starling in 2003, 1 have served as 
the dean of Harvard Law School. In this capacity, 1 oversee every aspect 
of the institution, academic and non-academic alike. 

ii- your typical clients and the areas, if any, in which you have specialized. 

1 have had private clients only during the time I was an associate at 
Williams & Connolly. Those clients included business entities in civil 
litigation, press organizations defending themselves in libel and related 
actions, and white-collar criminal defendants, 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 
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Tlic only part of my practice that invoiverJ litigation was my work as an associate 
at VVilliams & Connolly between 1989 and 1991, I appeared in court occasionally 
during that time. 

i. Indicate the percentage of your practice in: 

1 . federal courts; 

2. state courts of record; 

3. other courts. 

The litigation practice noted above occurred primarily in federal court. 

ii. indicate the percentage of your practice in; 

1. civil proceedings; 

2. criminal proceedings. 

The litigation practice noted above was approximately tvvo-third.s civil and 
one-third criminal. 

d. Stale the number of eases in courts of record you tried to verdict or judgment 
(rather than .settled), indicating whether you were sole counsel, chief counsel, or 
attsocialc counsel. 

I have never tried a ease to verdict or judgment, 

i. What percentage of the.se trials were; 

1. jury; 

2. non-jury. 

Not applicable; see above, 

e. Describe your practice, if any, before the Supreme Court of the United State.s. 
Please supply four (4) copies of any briefs, amicus or otherwise, and, if 
applicable, any oral argument transcripts before the Supreme Court in connection 
with youi’ practice, 

i have not practiced before the Supreme Court as counsel. 

With many of my faculty colleagues. 1 joined an amicus brief in the Supreme 
Court (as well as in the Third Circuit) in support ofTAIl? in its suit against 
Secretary Rumsfeld challenging the Solomon Amendment, which governs 
univer.sitie.s’ treatment of military recruiters. 1 did not participate in the drafting 
of this bnef. Whereas the main argument in the case was constitutional, the 
amicus brief pre,sented a statutory argument - that the .Amendment did not require 
universities to make special exemptions for the military to neutral and generally 
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applicable recruiting rules. The Supreme Court unanimously rejected all claims, 
constitutional and statutory alike. 

1 6. Litigation : Describe the ten ( 1 0) most significant litigated matters which you personally 
handled. Give the citations, if the eases were reported, and the docket number and date 
if unreported. Give a capsule summary of (he substance ofcach case. Identify the party 
or parties whom you represented; describe in detail the nature of your participation in the 
litigation and the final disposition of the ease. Also slate a.s to each case; 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addres.ses, and telephone numbers of co-counsei and of 
principal eoun.scl for each of the other parties. 

As noted above, most of my legal career has not involved litigation. The following ten 
ca.ses arc representative of my litigation experience as an associate at Williams & 
Connolly between 1989 and 1991. Please note that these matters occurred almost two 
decades ago. 1 have tried to update addresses and telephone numbers to the extent 
posiiible. 

(a) Federal Realty Investment Tru.st v. Pacific In.suranee Co, . No R-8S-3658, Wc 
represented a real estate investment trust in an action against an insurer for the costs of 
defen.sc associated with a prior litigation. I began work on the case in the middle of the 
litigation; 1 did some late discovery and drafted most of the pre-trial molion.s. On the eve 
oftrial. Judge Nonnan Ramsey of the U.S. District Court for the District of Maryland 
ruled in favor of our position on the appropriate standard for allocating defense costs 
between covered and uncovered parties and claims (760 F. Supp. 533 (1991 )). This 
ruling immediately produced a settlement favorable to our client, 

Co-Counsel: Paul Martin WollT 

Williams & Connolly 
725 12"’ Street, N.W. 

Washington. DC 20005 
(202) 434-5079 

Richard S. Hoffman 
Then - Williams & Connolly 

Now - Executive Vice President for Mergers, Acquisitions & 
Business Development 
Marriott International, lac. 

1 0400 Femwood Road 
Bethcsda.MD 20817 
(301)380-3000 
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William A. McDaniel, Jr. 

Then - McDaniel & Marsh 

Now - Law Offiees of William Alden McDaniel, Jr. 

1 1<S West Mulberry Street 

Baltimore, MD 21201 

(410) 685-3810 

Opposing Counsel; John R. Gerstoin 

fhen - Ros.s, Dixon & Bell 
Now - Troutman Sanders 
401 9"* Street, N.W. 

Suite 100 

Wa.shington, DC 20004-2134 
(202) 662-2009 

Gleni Constantine 
Departmcirt of the Treasury 
1500 Pennsylvania Ave., N.W. 

Washington, DC 20220 
(202) 622-1934 


(b) In re Seatrain Lines. Inc. . Nos. 81 B 10311,81 B 10916,81 B 11059,81 B 12345,81 
B 12525.8! B 11845,81 B 11004,81 B 11512. We represented Seatrain Lines, Inc., a 
debtor in bankruptcy, in U.S. Bankruptcy Court in the Southern District of New York 
(Judge Burton Lifland presiding) in connection with an application by Chase Manhattan 
Bank and Milbank, Tweed, Hadley & McCloy for legal fees as-sociated with the 
bankruptcy ease. In response to the tiling of the fee application, our client 
counterclaimed against Chase for the recovery of the costs ofpreserr'ing and di.sposing of 
certain properties subject to Chase's security interest. 1 handled some of the di.scovery 
and drafted most of the pleadings. When the court denied Chase’,s motion to strike our 
counterclaim (and a subsccjuent motion for reconsideration), the parties settled on terms 
favorable to our client. 

Co-Counsel: Kevin T, Bainc 

Williams & Connolly 
725 I?" Street, N.W. 

Washington, DC 20005 
(202) 434-5010 

Victoria Radd Rollins 
Williams & Connolly 
725 12^'' Street. N.W, 

Wa,shington, DC 20005 
(202) 434-5040 
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Hon, John G. Koeltl 

Judge, U.S. District Court for the 

Southern District of New York 

500 Pearl Street 

New York, NY 10007 

(2121 805-0222 

Lorin L Reisner 
Debevoise & Plimpton 
0)9 Third Avenue 
New York, NY 10022 
(212)909-6191 


Opposing Counsel: Stephen J. Blauner 

Tlicn - Milbank, Tweed, Hadley & McCloy 

Now - l atigo Partners 

590 Madison Avenue 

New York. NY 10022 

(212) 754-1610 

Cynthia Cunningham 

Then - Milbank, Tweed, I ladley & McCloy 
Now - Unknown 

(c) Toyota of Florence. Inc, v. 1-vnch . Nos. 4-89-594- 1 5, 4-89-595- 15. Wc represented 
Southca.st Toyota Distributors, Inc. in a suit brought by one of its franchisees alleging 
fraud, intentional interference with contract, violations of RICO, and a ho.st of other 
claims. ! draOed numerous pleadings in the ea.se, including an opposition to the plaintiff’s 
motion to remand (granted by Judge Hamilton of the U .S. District Court for South 
Carolina at 713 F. Supp. 898 (1989)), as well as motions to dismiss and discovery 
motions (ruled on by Judge Edwin Cottingham of the Court of Common Pleas for 
Darlington Comity). I also handled .some of the discovery. 1 left the firm prior to trial 
Ultimately, a verdict for the plaintilf was dismissed on appeal. 

Co-Couiiscl: Robert B. Barnett 

Williams & Connolly 
725 la"* Street, N.W. 

Washington, DC 20005 
(202) 434-5034 

Raymond W. Bcrgan (deceased) 

Williams & Connolly 
725 1 a* Street, N.w', 

Washington, DC 20005 
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Daniel F. Katz 
Williams & Connolly 
725 l2"’Street,N.w' 

Washington, DC 20005 
(202) 434-5143 

Opposing Counsel; D. Kenneth Baker 
Baker Law Office 
54 Public Square 
Darlington, SC 20532 
(843)393-8191 

(tl) Byrd v. Ranch . No. MJG-89-636. We represented defendant Montcalm Publishing 
Corp. in a libel action arising from an allegation that the plaintiff was in prison for child 
molestation. The case presented issues relating to the “libel-proof plaintiff’ doctrine, the 
definition of a “limited purpose public figure," and the actual malice standard. 1 did most 
of the discovery, drafted our summary judgment motion and other pleadings, and argued 
the summary judgment motion before the district court. After initially denying the 
motion, fudge Marvin Oarbis of the U.S. District Court for the District of Maryland 
dismis.sed the ease a few months later on a motion for reconsideration. 

Co-Counsel: David Kendall 

Williams & Connolly 
725 12'“ Street, N.w' 

Washington, DC 20005 
(202)434-5145 

William A. McDaniel, Jr, 

Then - McDaniel & Marsh 

Now Law Offices of William .Aldcn McDaniel, Jr. 

1 18 West Mulberry Street 
Baltimore, MD 21201 
(410) 685-3810 

Nancy L. Marrison 
1 70 Jennifer Road 
Annapolis, MD 2 1 40 1 -3047 
(410) 841-542! 

Oppo.sing Coun.sel; Donald J, Katz 

Last Known - Suite 225, Oreenspring Station 
2360 West Joppa Rotid 
Lutherville. MD 21093 

In Re Apniication of News World Commuiiicalions. Inc .. Nos. 89-3 i 60, 89-21 2. We 
represented the Washington Post and WRC-TV in this effort to compel reiea.se to the 
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public of unrodaclcd transcripts of audiotapes to be received in evidence at a criminal 
trial. 1 argued motions before Judge Charles Richey of the U.S. District Court for the 
District of Columbia to compel relea.se of the transcripts and to prevent redaction. Judge 
Richey granted both motions, with the latter reported at 1 7 Media L. Rep. 1 001 (1089). 
The Court of Appeals for the D. C. Circuit, with Judges Wald, Silberman, and Sentellc 
hearing argument, denied a motion to slay thi.s order (! 7 Media L. Rep, 1 004 ( 1 989)). 

Co-Counsel: David Kendall 

Williams & Conturlly 
725 12"’ Street, N.w! 

Wa.shingt(m, DC 20005 
(202)434-5145 

Allen V. Farber 

Then Green, Stewart, I'arber & .Andcr.son 
Now - Dnnker Biddle & Reath 
1500 K Street, NW. Suite 1 100 
Wa.shington, DC 201K)5-1209 
(202) 230-5154 

James A. Barker, Jr. 

Then - Green. Stewart, I'arbcr & Anderson 
Now - Drinker Biddle & Reath 
1500 K Street, NW, Suite 1100 
Washington, DC 20005-1209 
(202)230-5166 

Opposing Counsel; Rlise flaldanc 

19001. Street. N.W. 

Washington, DC 20036-5001 
(202) 659-8700 

(f) J. Odell Anders v, Newsweek, Inc. . No. 90-715. Wc represented Newsweek. Inc. on 
appeal from a jury verdict in its favor in a libel action filed in tlie Southern Di,strict of 
Mis.sissippi. The case raised questions about the actual malice standard, as well as 
numerou.s evidentiary issues. 1 drafted the appellate brief urging a ffirmance. The U.S. 
Court of Appeals for the Fifth Circuit held in our favor by unpublished opinion (judgment 
reported at 949 F.2d 1 159 (1991)). 

Co-Counsel: Kerin ’!’. Baine 

Willimns & Connolly 
725 12’'’ Street, N.W. 

Wa.shington, DC 20005 
(202)434-5010 

Opposing Counsel: John E. Mulheam, Jr. 
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Mulheam & Muiheam 
202 South Wall Street 
P.O. t3ox %7 
Natchez, MS 39120 
(601)442-4808 

(g) Luke Records, inc. v. Nick Navarro . No. 90-5508. We filed an umicus briefin the 
U.S. Court of Appeals for the Eleventh Circuit on behalf of the Recording Industry 
Association of America and numerous record companies, challenging the decision of the 
district court that a imisica! recording was obscene under the standard set forth by the 
Supreme Court in Miller v. California . I drafted the brief in the case, which stressed the 
difficulty of holding music obscene under prevailing constitutional law. Judge Lively, 
joined by Judges Anderson and Roney, reversed the district court’s decision (960 F.2d 
134(1992)). 

Co-Counsel: Kevin T, Bainc 

Williams & Connolly 
725 1 2''‘ Street, N.W. 

Wtishington, DC 20005 
(202)434-5010 

Victoria Radd Rollins 
Williams & Connolly 
725 12'" Street, N.W. 

Washington, DC 20005 
(202) 434-5040 

Bruce Rogow 

Nova Southeastern University Law Center 
3305 College Avenue 
Fort Lauderdale, FL 33314 
(954)262-6100 

Opposing Counsel: John W. Jolly, Jr. 

Then - Skclding, Labasky, Corry, Hauser, Jolly, Metz & Daws 

Now - Jolly & Peterson 

P.O. Bo.x 37400 

Tallahassee, FL 32315 

(850) 422-0282 

(h) Baebev v. National Enquirer . No. CV 89-21 77. We represented the National 
Enquirer in this libel action brought by a person mistakenly identified in the publication 
as being Jimmy Swaggert’s father, 1 drafted all pleadings and did all discovery in the 
case, which began in Louisiana state court but which we removed to the U.S. District 
Court for the Wcstcni District of Louisiana (Judge F.A, Little, Jr.), We eventually settled 
the case on tenns favorable to our client. 
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Co-CounscI: Richard S. Hoffinan 

Then Williams & Connolly 

Now - Executive Vice President tor Mergers, Acquisitions & 
Business Development 
Marriott International, Inc. 

1 0400 Femwood Road 
Bethesda, MD 20817 
(.«)1) 380-3000 

Patrick Caffery 

Then - CatTery, Oubre, Dugas & Campbell 
Now - 209 West Main Street, Suite 200 
New Iberia, LA 70560-3862 
(337)364-1816 

Opposing Counsel: Eugene P. Cicardo, Sr. 

P.0, Box 11635 
Alexandria, LA 71309 
(318)445-2097 

(i) Chuana v. United States , No. 89-1309. We reprc.scntcd Joseph Chuang, a former 
bank president, on his appeal from a criminal conviction for numerous counts of bank 
fraud. The principle issues in the case concerned the propriety of two warrantless 
.searches of the bank, one by the Office of the Comptroller of the Currency and one by the 
FDIC. 1 drafted most sections of the brief, which argued among other matters ( i ) that the 
statute authorizing tiic OCC’s search failed to provide a constitutionally adequate 
sub,stitu!e for a warrant, as required by the Supreme Court, and (2) that the FDlC’s search 
was invalid because it went beyond the bank premises into Chuang’s law firm offices. 

The Second Circuit affirmed the conviction, with Judge Timbers writing and Judges 
Newman and Allimari joining (897 F.2d 646 (1990)). 


Co-Counsel: Robert S. Litl 

Then - Williams & Connolly 
Now - Arnold & Porter 
555 Tweffih Street, N.W. 
Washington, DC 20004-1206 
(202) 942-6380 

Brace S. Oliver 

Then - Williams & Connolly 

Now - Associate General Counsel 

Federal Home Loan Mortgage Corp. 

8200 Jones Branch Drive 

McLean, V A 22102 

(703) 903-2600 
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Opposing Counsel: Merve Gouraige 

Then Latham & Watkins 
Now Epstein Becker & Green 
Two Gateway Center 
O'” Floor 

Newark, NJ 07102-5003 
(973) 639-8536 

(j) United States v. Jarrelt Woods . We represented the Former head of the Western 
Savings Association, a failed savings and loan, in both a grand jury investigation and a 
number of civil suits brought against him. Hie Fedcra! Home Loan Bank Board had 
declared the S&L insolvent and placed it in receivership after discovering various suspect 
real estate loans. In addition to trying to keep the civil suits at bay, we tracked the grand 
jury investigation of Wood.s closely for more than a year- interviewing each ofthe many 
people brought before the grand jury before Woods became unable to afford the 
representation. Wood.s was subsequently indicted and convicted of numerous counts of 
bank fraud, 

Co-Counsel: Paul Martin Wolff 

Williams & Connolly 
725 1 2"’ Street. N.W. 

Washington, DC 20005 
(202) 434-5079 

Jeffrey Kindler 

Then - Williams & Connolly 

Now Pfizer Global Phannaceuticals 

235 East 42'*' Street 

New York, NY 10017-5755 

(212)733-4935 

Hckii K.. Hubbard 
Williams & Connolly 
725 12"' Street, N.W. 

Washington, DC 20005 
(202)434-5451 

1 7. Legal Activities : Describe the mo.st significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. De.scribe fully the nature of your participation in these activities. 
Please list any client(s) or organization(s) for whom you performed lobbying activities 
and de.scribe the lobbying activities you perfonned on behalf of such client(,s) or 
organizations(s). (Note: As to any facts requested in this quevstion, please omit any 
infonnation protecting atlomcy-elient privilege.) 
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For almost six years, 1 have headed the largest and inost significant law school in the 
nation. Idris job lia.s a very significant managerial component; Harvard Law School ha.s a 
St SO million operating budget, over 500 employees, and almost I million square feet of 
physical space, fhe job al.so has a very significant academic component: as dean, 1 led 
efforts to expand and enhance the faculty and to reform and modernize the curriculum. 
Finally, the job includes significant outreach to and interaction with key parts of the 
profession, including judge.?, government officials, private attorneys, and public interest 
lawyers. 

Significant part.s of my career hax'cbeen devoted to scholarship and teaching. Between 
1999 and 2003, i principally focused on administrative and associated eon,stitutional law 
questions. My major work during this period concerned the relationship betwe-en the 
President and the administrative agencies. Between 1991 and 1995, 1 wrote primarily 
about issues of free expression. My major work at this time proposed a theory of the 
First Amendment focused on the nature of governmental motives underlying speech 
rcstrictiuns. 

My work in the White House, both in the Counsel's Office and the Domestic Policy 
Council, ccnterc-d on the development and implementation of law and policy in aretis 
ranging from education to crime to welfare to public health. Among other matters, 1 led 
the Clinton Administration’s inter-agency effort to analyze all legal and regulatory 
a.spects of the Allonicy Generals’ tobacct) .settlement and then participated actively in the 
development and legislative consideration of tobacco legislation. I also worked 
extensively on legislative or executive action involving constitutional issues, including 
the separation of powers, governmental privileges, freedom of expression, and church- 
state relations. 


I have never performed lobbying activities for any client or organization. 

IS. Teachiiii’ : Wliat courses have you taught? For each course, state the title, the institution 
at which you tauglit the course, the years in which you tauglit the course, and de.scribc 
briefly the subject matter of the course and the major topics taught. If you have a 
syllabus of each course, please provide four (4) copies to the committee. 

Administrative Law numerous times at Harvard; most recent syllabus attached. 

Constitutional Law numerous times at Harvard and University of Chicago; most recent 
syllabus attached 

Civil Procedure - numerous times at HarvarrI and University of Chicago; most recent 
syllabus attached 

Labor Law - three times at University of Chicago; most recent syllabus attached 
Presidential Lawmaking (seminar) - once at Harvard; syllabus attached 
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The President and the Law (seminar) - once at Harvard; syllabus attached 

Law of Political Process (seminar) - once at University of Chicago; no syllabus found; 
dealt with issues of election law such as districting and campaign finance. 

19. Deferred Income/ Imture Benefits : List the sources, amounts and dates ofall 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts and other future benefits which you expect to derive from previous business 
relationships, professional ,sei-vices, firm memberships, former employers, clients or 
customers. Please de.scribe the arrangements you have made to be compensated in the 
future for any linancial or business interest. 

1 f 1 am con finned, i expect to take a two-year leave of absence from, but remain on the 
faculty of. Harvard Law School. As an employee benefit, 1 receive from Harvard an 
applicable federal rate second mortgage and a cash subsidy for the interest payments on 
the loan. During the period 1 remain on approved unpaid leave from Harvard, 1 will 
continue to hold the mortgage, hut will not receive the interest payment subsidy. I will 
also retain my interest in Haiward University’s Retirement Plans, with no further 
contribution,s made by me or Harvard during my unpaid leave, 

20. Outside Commitments Duriiii! Service : Do you have any plans, commitments, or 
agreements to pursue outside employment, with or without compensation, during your 
service in the position to which you have been nominated? If so, explain. 

None other than that described in question 19. 

21 . Sources of Income : List sources and amounts ofall income received during the 
calendar year preceding your nomination and for the current calendar year, including ail 
salarie.s. fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other 
itcm.s exceeding S500 or more (If you prefer to do so. copies of the financial di.sclosure 
report, required by the Ethics in Government Act of 1 97S, may be substituted here.) 

See linancial disclosure report. 

22. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 

23. Potential Conflicts of Interest : 

a. Identify any affiliations, pending litigation, financial arrangements, or other 
factors that arc likely to present potential eonflicts-of-intercst during your initial 
service in the position to which you have been nominated. Explain how you 
would address any such conflict if it were to ari.se. 

b. Explain how' you will resolve any potential conflict of interest, including the 
procedure you will follow in detentnining these areas of concern. 
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In connection with the nomination process, 1 have consulted with the Office of 
Government Ethics and the Department of Justice's designated agency ethics official to 
identify potential conflicts of interest. Any potential conflicts of intere.st will be resolved 
in accordaticc with the terms of an ethics agreement that 1 have entered into with the 
Department's designated agency ethics official. 


24. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 

Association’s Code of Profe.ssional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these 
re.sponsibilities. listing specific instance.s and the amount of time devoted to each. If you 
arc not an attorney, please use thi.s opportunity to report significant charitable and 
volunteer work you may have done. 

A.s noted in my answer to question 7, I serve on the boards of numerous non-profit 
organizations, including several devoted to ensuring the availability of legal services for 
the disadvantaged. As dean of I larvard Law School, 1 do not engage in any individual 
representation of clients, hut 1 have promoted public service and pro bono work among 
our students in a variety of w-ays. La.st year, the School instituted an unprecedented 
program to make the third year of law .school tuition-free for any student vvho commits to 
doing five years of public service work after graduation. At tlie same time, the School 
has enhanced its loan forgiveness program and its summer public interest funding 
program to increase the number of our students engaged in public interest work, 
especially on behalf of disadvantaged persons, during law .school and after graduation. 
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Provide a complete, current financial net worth statement 
which itemizes in detail all assets (including bank accounts, 
real estate, securities, trusts, investments, and other 
financial holdings) all liabilities (including debts, mortgages, 
loans, and other financial obligations) of yourself, your 
spouse, and other immediate members of your household. 


I ASSETS 

LIABILITIES 

Cdsh 0!i band and in banks; 

$135,045 

Notes payable to banks-sccurod 


U - S. Qovernmer.c securit.ie-a -add 
ijchedule 


Notes payable to banks-unsecured 


tinted £;ncurit ies - add 

$162,552 

(Schtxhjlc A) 

Notes payable to relatives 


Unliiit-ed accuricies; add schedule 


Notes payiible to others 


Accounts# and notes receivable; 


Accounts and bil Is due 


Due fro.Ti reiaLivea and friends 


Unpaid income Lax 


Dvie from others 


Other unpaid income and interest 


IJoubtfuI 


Real estate mortgages payable-add 
schedule 

$1 ,215,000 

rsclmitjlo C) 

Heal estate ov/ned-add schedule 

$1,400,000 

{Scliixiulc Hi 

Chattel mortgages and other liens 
payable 


Real e-stace mortgages receivable 


Other debts -itemize: 


Autos and other personal property 

$25,000 



Cash value-life insurance 




Othor assets itomito: 




Retirement Savingjs Plans 

$504,021 









Total liabilities 

$5,215,000 



Net -Worth 

$1,011,718 

I 'i'otcjl Assets 

$2.226,V18 

Total liabilities and net worth 

$2,226,718 

1 CONT INC ENT LIABILITIES 


GENERAL INFORXATION 


1 As tmclorser, comaker or guarantor 


Are any assets pledged? (Add 
schedule! 

No 

Or; leases oi ooritractj; 


Ate you defendant in ar-.y .'#uits or 
legal actions? 

.No 

I Li-i'jai Claims 


Have you ever cakori L-ankruptcy? 

No 

! Provision for Federal income Tax 
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Elena Kagan 46 

Other specidl dt^br. j I ^ I 


Schedule A: Securities are money market fund held at Vanguard ($39,812) and mutual 
funds held at Vanguard ($88,435) and Franklin Templeton Investments ($34,404). 


Schedule B: Real estate owned is residence; value is original purchase price 
(2004) . 


Schedule C: First mortgage of $715,000 held by Countrywide? second mortgage of 
$500,000 held by Harvard University. 


Elena Kagan 51 


AFFIDAVIT 


that the information provided in this statement is, 
of my knowledge, true and accurate. 


do swear 
to the best 


,r, 

(DATE) 





J (NOTARY) 
VIRGiNJAl. FORT 

NOTAirr PUBLIC 0)5TRia OF COLUMBIA 
Mv Commissior. Expires Movsmbfif 14, 2010 
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QUESTIONS AND ANSWERS 

Written Questions of Chairman Patrick Leahy 
For Elena Kagan 

Nominee to be Solicitor General of the United States 
Submitted February 10, 2009 

In a civil case before the 9"' Circuit Court of Appeals yesterday, Mohamed et al v. Jeppesen 
Dataplan, Inc., the Department of Justice adhered to its claim that the “state secrets” privilege 
required the dismissal of a lawsuit claiming that a unit of Boeing Company provided aircraft to 
fly people to foreign countries where they were tortured. Last year I chaired a hearing where we 
explored how the “state secrets” privilege had been greatly expanded and abused by the Bush 
administration. The privilege should be limited to protecting our national security and not used 
to avoid accountability. 

1 . If confirmed, will you review the invocation of the privilege in this case and consider 
whether through use of CIPA or other procedures there is a way to allow this case to 
proceed on the merits? 

Answer: My understanding is that the Attorney General has directed a review of all 
litigation in which the United States Government has asserted the state secrets privilege, 
including the case you cite. If I am fortunate enough to be confirmed, I will work with 
the Attorney General and others at the Department of Justice and across the agencies to 
ensure that the United States invokes the state secrets privilege only in legally appropriate 
situations. 

2. Will you provide the Judiciary Committee with briefings on the basis for the invocation 
of the privilege in this and other cases? 

Answer: Although 1 have a good deal to learn about the Solicitor General’s 
responsibilities, my current understanding is that the Solicitor General is not the primary 
person responsible for invoking the state secrets doctrine in litigation. 1 certainly will 
work with the Attorney General to ensure that the most appropriate official in the Justice 
Department provides such a briefing. 
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Written Questions for Solicitor General Nominee Elena Kagan from Senator Specter 

At your hearing. Senator Hatch asked you about a statement you made on senatorial inquiry 
into a nominee’s judicial philosophy and views on specific issues in your review of Stephen 
Carter’s book. The Confirmation Mess. You wrote: “The kind of inquiry that would 
contribute most to understanding and evaluating a nomination is the kind Carter would 
forbid: discussion first, of the nominee’s broad judicial philosophy and, second, of her views 
on particular constitutional issues.” In response to Senator Hatch’s question, you stated, “I’m 
not sure that, sitting here today, 1 would agree with that statement;” however, you agreed that 
there “has to be a balance” and the “Senate has to get the information that it needs ... [from] 
the nominee, for any particular position -- whether it’s judicial or otherwise,” In light of 
your acknowledgement, 1 would like to have your views on the following constitutional 
issues. 

Answer: 1 appreciate this comment and stand by what 1 said at my hearing. 1 would note 
only that the information the Senate needs is related to the position that the nominee 
hopes to perform. So, for example, information that is relevant to one executive branch 
position may not be relevant to another, and information that is relevant to a judicial 
position may not be relevant to cither (or vice versa). 

The Death Penalty 

1 . Justice Marshall, the justice for whom you clerked, maintained that the death penalty was 
always unconstitutional. Do you think that Justice Marshall had it right? 

a. Do you support the death penalty? 

b. Do you believe it is constitutional as applied in the United States? 

c. If your answer is no, are you prepared to argue in favor of the constitutionality of 
the death penalty before the Supreme Court? 

Answer: 1 am fully prepared to argue, consistent with Supreme Court precedents, that 
the death penalty is constitutional. As Solicitor General, 1 would represent the interests of 
the United States, as expressed in legislation and executive policy. Like other nominees 
to the Solicitor General position, I have refrained from providing my personal opinions 
(except where 1 previously have disclosed them), both because these opinions will play 
no part in my official decisions and because such statements of opinion might be used to 
undermine the interests of the United States in litigation. But I can say that nothing about 
my personal views regarding the death penalty (relating cither to policy or law) would 
make it difficult for me to carry out the Solicitor General’s responsibilities in this area. 


2. Last year, in Kennedy v. Louisiana, the Supreme Court held that the death penalty for the 
crime of child rape always violates the Eighth Amendment. Writing for a five-justice 
majority, Justice Kennedy based his opinion partly on the fact that 37 jurisdictions - 36 
states and the federal government - did not allow for capital punishment in child rape 
cases. In reality, however. Congress and the President specifically authorized the use of 


1 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 00436 Fmt 6601 


Stmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



427 


capital punishment in cases of child rape under the Uniform Code of Military Justice 
(UCMJ) in the National Defense Authorization Act of 2006, as reported first by Col. 
Dwight H. Sullivan in his blog and later by the New York Times. 

a. Given the heinousness of the crime, as well as the new information on the federal 
government’s codification of capital punishment in child rape cases under the 
UCMJ, do you believe Kennedy v. Louisiana was wrongly decided? If not, why? 

b. Following the Supreme Court’s decision. President Obama announced at a press 
conference: “1 think that the death penalty should be applied in very narrow 
circumstances for the most egregious of crimes. 1 think that the rape of a small 
child, 6 or 8 years old, is a heinous crime.” Do you agree with that statement? 

c. Would you, as Solicitor General, encourage the Court to reconsider its decision? 

Answer: 1 do not think it comports with the responsibilities and role of the Solicitor 
General for me to say whether I view particular decisions as wrongly decided or whether 
I agree with criticisms of those decisions. The Solicitor General must show respect for 
the Court’s precedents and for the general principle of stare decisis. If I am confirmed as 
Solicitor General, I could not frequently or lightly ask the Court to reverse one of its 
precedents, and [ certainly could not do so because I thought the case wrongly decided. 
There are circumstances, however, in which the Solicitor General properly can petition 
the Court to reconsider a decision. Relevant to this inquiry are whether a rule of law has 
been found unworkable, whether subsequent legal developments have left the rule an 
anachronism, or whether premises of fact are so far different from those initially assumed 
as to render the nile irrelevant or unjustifiable. The last of these factors would seem the 
one most potentially relevant to the Kennedy v. Louisiana decision. But I currently do not 
know enough about this decision or the facts and circumstances surrounding it to say 
whether 1 would ask the Court to reconsider it if I were confirmed as Solicitor General; 
nor would I make this determination without going through the extensive process that the 
Solicitor General’s office typically uses in such cases. 

Con,stilutional and Statutory Interpretation 

3. In your view, is it ever proper forjudges to rely on contemporary foreign or international 
laws or decisions in determining the meaning of provisions of the Constitution? 

a. If so, under what circumstances would you consider foreign law when interpreting 
the Constitution? 

b. Would you consider foreign law when interpreting the Eighth Amendment? 

Other amendments? 

c. Would you ever give weight to other nations’ restrictions on gun rights when 
interpreting the Second Amendment? 

Answer: This set of questions appears different when viewed from the perspective of an 
advocate than when view'ed from the perspective of a judge. At least some members of 
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the Court find foreign law relevant in at least some contexts. When this is the case, 1 
think the Solicitor General’s office should offer reasonable foreign law arguments to 
attract these Justices’ support for the positions that the office is taking. Even the Justices 
most sympathetic to the use of foreign law would agree that the degree of its relevance 
depends on the constitutional provision at issue. A number of the Justiees have 
considered foreign law in the Eighth Amendment context, where the Court’s inquiry often 
focuses on “evolving standards of decency’’ and then on the level of consensus favoring 
or disfavoring certain practices. By contrast, none of the Justices relied on other nations’ 

restrictions on gun rights in their opinions in Dislric! of Columbia v. Heller, 554 U.S. 

(2008), and the grounded historical approach adopted in that case (and echoed even in the 
dissents) would grant no relevance to arguments from comparative law in defining the 
seope of the Second Amendment right. 

4. What arc your views on judicial activism? 

a. Do you agree with the view that the courts, rather than the elected branches, 
should take the lead in creating a more Just society? 

Answer: 1 do not agree with this view. I think it is a great deal better for the elected 
branches to take the lead in creating a more Just society than for courts to do so. 

h. In Washington v. Glucksherg, 521 U.S. 702 (1997), in which the Supreme Court 
held that a right to assistance in committing suicide was not protected by the Due 
Process Clause, the Court reasoned: “we have always been reluctant to expand the 
concept of substantive due process because guideposts for responsible decision 
making in this unchartered area arc scarce and open-ended. By extending 
constitutional protection to an asserted right or liberty interest, we, to a great 
extent, place the matter outside the arena of publie debate and legislative action. 
We must therefore ‘exercise the utmost care whenever we are asked to break new 
ground in this field,’ lest the liberty protected by the Due Process Clause be subtly 
transformed into the policy preferences of the members of this Court.” 

i. Do you agree with the Court’s assessment of the importance of public 
debate and legislative action? 

ii. The Glucksherg decision has proven to be a case that stimulated healthy 
debate amongst the states. As Solicitor General, will you argue for more 
reserved rulings such as the Glucksherg, which support the states’ efforts 
and legislative action as the proper way to effect change? 

Answer: I do agree with the Court’s assessment of the importance of public debate and 
legislative action. If 1 am confirmed as Solicitor General, 1 expect 1 would make this 
point to the Court with some frequency, because it is likely to be relevant in any case in 
which a congressional statute is subject to constitutional challenge. In cases involving 
state legislation, the Solicitor General’s office of course has more discretion regarding the 
appropriate position (if any) to take. But in these cases as well, 1 think an important 
consideration for the office to take into account is the degree to which the courts, by 
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staying their hand, can encourage experimentation and healthy debate among the states 
and their citizens. 

5. What principles of constitutional interpretation help you to begin your analysis of 
whether a particular statute infringes upon some individual right? 

a. Is there any room in constitutional interpretation for the judge’s own values or 
beliefs? 

Answer: 1 think a judge should try to the greatest extent possible to separate 
constitutional interpretation from his or her own values and beliefs. In order to 
accomplish this result, the judge should look to constitutional text, history, structure, and 
precedent. Relating these views to the position for which 1 am nominated, 1 think these 
kinds of arguments also arc most successful in advocacy before the courts in 
constitutional cases. 

b. Do you believe that the Constitution, properly interpreted, confers a right to a 
minimum level of welfare? 

Answer: The Constitution has never been held to confer a right to a minimum level of 
welfare. For a very short period of time around 1970, some courts and commentators 
suggested that welfare counted as a fundamental interest for purposes of equal protection 
review. This period of constitutional thought, however, came to a close very quickly, as 
the courts determined that welfare policy was not best made by the judicial branch. This 
determination comported with this nation’s traditional understanding that the Constitution 
generally imposes limitations on government rather than establishes affirmative rights 
and thus has what might be thought of as a libertarian slant, 1 fully accept this traditional 
understanding, and if 1 am confirmed as Solicitor General, 1 would expect to make 
arguments consistent with it. 

c. Do you believe that the Constitution, properly interpreted, confers a right to 
engage in obscene speech? 

Answer: The Constitution has never been held to confer a right to engage in ob.scene 
speech. To the contrary, the Court long has considered obscenity a category of “low- 
value” speech that is unprotected by the First Amendment. Miller v. California, 43 U.S. 
15 (1973), sets out the basic test for what material counts as ob.sccnc. 1 tully accept this 
longstanding body of law, and if 1 am confirmed as Solicitor General, 1 would expect to 
make arguments consistent with it. 

6. Do you believe the President has the constitutional authority as commander-in-chief to 
override laws enacted by Congress and to immunize people under his command from 
prosecution if they violate these laws passed by Congress? 

a. Do you believe the President has the authority to circumvent the Foreign 
Intelligence Surveillance Act (FISA), and bypass the FISA court to conduct 
warrantless electronic surveillance that may include spying on Americans? 
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Answer: The appropriate analysis in considering any question of this kind derives from 
Justice Jackson’s concurring opinion in Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579 (1952). In that opinion. Justice Jackson describes three situations: the first 
where executive power is exercised pursuant to a congressional authorization; the second 
where executive power is exercised in the absence of any congressional action; and the 
third “when the President takes measures incompatible with the expressed or implied will 
of Congress.” In the last situation. Justice Jackson notes, presidential “power is at its 
lowest ebb” and “must be scrutinized with caution, for what is at stake is the equilibrium 
established by our constitutional system.” This does not mean the President never has 
power to act in such a situation, for on some occasions, as Justice Jackson recognizes. 
Congress is indeed “disabl[edj” from acting upon a subject. But the.se occasions are rare 
and cannot be created or justified merely by a general invocation of the commander-in- 
chief power. These principles arc the ones 1 would apply to the consideration of any 
executive action, including any action relating to FISA. 

7. How would you determine Congressional intent in cases of statutory interpretation? 

a. Should presidential signing statements be considered by a court in construing 
Congressional intent? 

b. What weight would you give foreign law in statutory interpretation? 

Answer: By far the best way of determining Congressional intent in cases of stamtory 
interpretation is to look at what Congress intended - not what either the President or 
foreign law says about the language in dispute. There may be exceptional occasions 
when non-Congressional sources can provide clues to meaning - for example, when 
Congress itself has indicated that it is looking to foreign law or when a Presidential 
signing statement makes note of a particular piece of legislative history. In general, 
however, such sources have far less weight than the actual language of the statutory 
provision in question and the legislative history (if any) surrounding it. 

8. In 1993, you worked on Justice Oinsburg’s confirmation hearing. Prior to Justice 
Ginsburg’s confirmation to the Supreme Court, she wrote on a number of women’s 
issue. She had written that the age of consent for women should be 12, that prisons 
should house men and women together in order to have gender equality, that Mother’s 
and Father’s Day should be abolished because they stereotype men and women, and that 
there is a constitutional right to prostitution. In a 1995 book review, you called Justice 
Ginsburg a “moderate,” Do you believe these are moderate positions? 

a. Do you agree with these positions? If not, with which ones do you disagree? 

b. Justice Ginsburg said that there should be Federal funding for abortion. Do you 
believe that is a moderate position? 
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c. Do you think Justice Ginsburg’s record on the Supreme Court demonstrates that 
she is a “moderate?” 

Answer: My statement in 1 995 that Justice Ginsburg was a “moderate” (meaning 
something like “in the middle”) was based on her record on the Court of Appeals for the 
D.C. Circuit, not on any of the positions you cite. 1 do not recall (or perhaps never knew) 
what Justice Ginsburg said about the women’s issues you cite, but as these positions arc 
presented here, I do not agree with them and would not characterize them as moderate. 
Similarly, on the assumption that Justice Ginsburg once advocated a constitutional right 
to funding for abortion, that position has been decisively rejected. The Supreme Court 
held several decades ago that such funding is not a matter of constitutional right, see 
Harris v. McRae, 448 U.S. 297 (1980), and that holding has not since been seriously 
challenged. Given that 1 hope to be arguing before her one day soon, 1 hope you will let 
me decline to characterize Justice Ginsberg’s record on the Court; 1 am concerned that 
applying any label to her, or to any other Justice, would compromise my ability to be the 
best advocate possible for the interests of the United States. 

9. In Boumediene v. Bush, the Supreme Court held that the detainees at the U.S. Naval Base 
at Guantanamo Bay, Cuba, “are entitled to the privilege of habeas corpus to challenge the 
legality of their detention.” Slip Op. at 42. The Court based its holding on Article 1, 
Section 9, Clause 2, of the Constitution (the Suspension Clause), which allows for 
su.spension of habeas corpus rights only in cases of rebellion or invasion. Currently, a 
federal judge is exploring whether Boumediene's result reaches another military prison 
where the U.S. now holds perhaps three times the number of detainees still left at 
Guantanamo Bay — the “Bagram Theater Internment Facility” at an airfield some 40 
miles outside of Kabul, Afghanistan. 

a. Do you believe that the detainees imprisoned at Bagram arc entitled to the writ of 
habeas corpus? 

b. Since both prisons are under the total control of the U.S., and both prisons may be 
used to imprison these men for an unlimited duration (although the President has 
vowed to close Guantanamo), how do you distinguish them? 

Answer: On February 20, the Department of Ju.stice filed papers in a case in the U.S. 
District Court for the District of Columbia stating that “the Government adheres to its 
previously articulated position” that the court lacks jurisdiction “over habeas petitions 
filed by detainees held at the United States military base in Bagram, Afghanistan.” I 
played no role in this decision, but if I am confirmed as Solicitor General, I might well be 
called on to represent the position of the United States in this matter. Accordingly, I 
think I should refrain from saying anything more than the government previously has 
argued on the questions you raise. 
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Particular Cases 


10. Do you believe that the Supreme Court’s Second Amendment decision in District of 
Columbia v. Heller was rightly decided? 

1 1. Do you believe that the Supreme Court’s Takings Clause decision in Kelo v. New London 
was correctly decided? 

12. Do you believe that the Supreme Court’s decision in Zelman v. Simmons-H arris, which 
ruled that school-choice programs that include religious schools don’t violate the 
Establishment Clause, was correctly decided? 

13. Do you believe that the Supreme Court’s decision in Morrison v. Olson, which ruled that 
the independent-counsel statute did not violate the constitutional separation of powers, 
was correctly decided? 

Answer: For questions 10 through 13, my answer is the same. As noted earlier, the 
Solicitor General owes important responsibilities to the Court, one of which is respect for 
its precedents and for the general principle oi stare decisis. 1 do not think it would 
comport with this responsibility to state my own views of whether particular Supreme 
Court deci.sions were rightly decided. All of these cases are now settled law, and as such, 
are entitled to my respect as the nominee for Solicitor General. In that position, I would 
not frequently or lightly ask the Court to reverse one of its precedents, and I certainly 
would not do so because I thought the case wrongly decided. 

Defense of Statutes and Regulations as Solicitor General 

14. You have been outspoken in your opposition to the military’s “Don't Ask, Don’t Tell” 
policy and the Solomon Amendment, which requires college campuses to permit military 
recruiters or forgo government funding. In fact, you have called it “a profound wrong - a 
moral injustice of the first order.” In our private meeting and at your hearing, you said 
that that you thought you could overlook your strongly held personal views with regard to 
the Solomon Amendment and “Don’t Ask, Don’t Tell” and defend these statutes if 
needed. While 1 respect your position, I think that such an action may not be quite so 
easy when it concerns a matter you believe is a “moral injustice of the first order.” 

a. What other “moral injustices of the first order” do you .sec in our society? 

b. Would you be able to defend laws that arguably perpetuate such injustices with 
equal vigor? 

c. If not, what makes the “moral injustice” with regards to “Don’t Ask, Don’t Tell” 
different? 
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d. According to a December 1 , 2004, Boston Globe article. Harvard was the first 
major law school to reinstate its ban against military recmitcrs on campus 
following the Third Circuit’s decision enjoining the enforcement of the Solomon 
Amendment, At the time, you wrote an email to students stating “This return to 
our prior policy will allow [the Office of Career Services] to enforce the law 
school’s policy of nondiscrimination without exception, including to the military 
services, I am gratified by this result, and I look forward to the time when all law 
students will have the opportunity to pursue any legal career they desire.” The 
article further notes that “Leaders at most of the law schools reached ... said they 
have no immediate plans to change their policies.” Why didn’t you wait to sec 
what the Supreme Court decided before reinstating the ban? 

e. Will you decline to seek appellate review for cases which depart from the 
principles the Supreme Court articulated in Rumsfeld v. FAIRl 

f Will you seek appellate review of cases that challenge the “Don’t Ask, Don’t 
Tell” policy? 

Answer: ! view as unjust the exclusion of individuals from basic economic, civic, and 
political opportunities of our society on the basis of race, nationality, sex, religion, and 
sexual orientation. My role as Solicitor General, however, would be to advance not my 
own views, but the interests of the United States, as principally expressed in legislative 
enactments and executive policy. 1 am fully convinced that I could represent all of these 
interests with vigor, even when they conflict with my own opinions. I believe deeply that 
specific roles carry with them specific responsibilities and that the ethical performance of 
a role demands carrying out these responsibilities as well and completely as possible. 

The Solicitor General’s role is to defend and advance the interests of the United States, 
and 1 would carry out those responsibilities, and those responsibilities alone, if 1 am 
fortunate enough to be confirmed to the position. 

The Solomon Amendment provides a good illustration of the point I am making. As the 
dean of a law school with a general nondiscrimination policy - meant to protect each of 
our students regardless of such factors as race, religion, sex, or sexual orientation - I 
thought the right thing to do was to defend that policy and to do so vigorously. For that 
reason, when the Third Circuit held the Solomon Amendment unconstitutional, 1 
reinstated the school’s policy pending the Supreme Court’s decision in Rumsfeld v. FAIR. 
(Of course. Harvard Law School has been in full compliance with the Supreme Court’s 
decision since the day it was issued.) As Solicitor General, I would have a wholly 
different role and set of responsibilities. As 1 said at my hearing, I know well the 
procedural posture, facts, and arguments in the case, and I am sure that had 1 been 
Solicitor General at the time the Third Circuit decision came down, I would have asked 
the Supreme Court to review the decision. (Similarly, I would have sought appellate 
review in the Third Circuit had the district court held the Solomon amendment 
unconstitutional.) Indeed, this would have struck me as an easy case: a federal statute had 
been invalidated on constitutional grounds and there were clearly reasonable arguments 
that could be made in its defense. Those arguments, of course, would only be stronger 
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today, in any future challenge to the Solomon Amendment, given the Supreme Court’s 
emphatic decision upholding that statute’s constitutionality. My approach to cases 
involving challenges to 10 U.S.C. § 654, the statute involving the don’t-ask-don’t-tell 
policy, would be the same. In this context, unlike in Rumsfeld v. FAIR, I do not know and 
cannot discuss the facts, procedural posture, and arguments associated with any particular 
case. But I can say that in any case attacking the constitutionality of 10 U.S.C. § 654, 1 
would apply the usual strong presumption of constitutionality and give full weight to the 
factors supporting this presumption, such as the prior appellate court decisions upholding 
the statute and the doctrine of judicial deference to legislation involving military matters. 


15. In late 2008, the Department of Health and Human Services issued the “Conscience 
Rule” to end discrimination against health care providers who decline to participate in 
abortion because of their moral or religious beliefs. At your hearing, you pledged to defend 
any federal statute or regulation “in whose support any reasonable argument can be made.” 
Do you believe a reasonable argument can be made to support the “Conscience Rule?” 

a. Do you support a right of health care providers to decline to participate in 
abortions because of their moral or religious beliefs? 

b. Will you defend federal laws and regulations protecting health care providers who 
decline to participate in abortions because of their moral or religious beliefs? 

c. What is your definition of a “reasonable argument?” 

d. Can you list any cases that a Solicitor General has defended with an unreasonable 
argument? 

Answer: 1 have not read and do not know anything about the “Conscience Rule” so 
cannot hazard a view about it. But 1 think I can answer most of this question in the 
following way. If the “Conscience Rule” were instead a statute and if it were attacked on 
constitutional grounds, the question 1 would ask would be a simple one; is there a 
reasonable defense to be offered in support of the statute? If so, I would make that 
defense. This standard is a very low bar: it is and should be highly unusual for the 
Solicitor General to decline to defend a statute. (I do not know of any cases that the 
Solicitor General has defended with an unreasonable argument.) That the Conscience 
Rule is in fact not a statute but a regulation potentially adds an additional element to the 
analysis. Here, the Solicitor General’s Office typically would consult with the relevant 
agency regarding the regulation. If the agency stands behind the regulation, the Solicitor 
General’s course of action is clear: the Office will defend the regulation against legal 
challenge assuming there is a reasonable basis to do so. But if the agency wishes to 
repeal or modify the regulation, a different question would be presented. The Solicitor 
General, after all, defends existing executive policy; if and as executive policy changes, 
the Solicitor General’s course of action likely will change as well. 
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16. At your hearing. Senator Klobuchar asked what you would change in the Solicitor 
General’s Office. You responded, “If it ain’t broke, don’t fix it.” You called the office 
“extraordinary” and could not identify anything that you would change. The new 
administration, however, may have some changes it would like to make to the office or to 
positions the office took during the previous administration. On February 6, 2009, for 
example, Acting Solicitor General Edwin Kneedler filed a motion informing the Supreme 
Court that the government no longer wished to appeal the D.C. Circuit’s ruling in 
Environmental Protection Agency v. New Jersey. The Bush Administration had filed a 
petition for a writ of certiorari with the Supreme Court in that case after the D.C. Circuit 
vacated the EPA’s rules regarding mercury and other hazardous air pollutant emissions from 
power plants under the Clean Air Act. 

a. What role if any did you play in the Acting Solicitor’s General’s decision to 
withdraw the appeal in EPA v. New Jersey^ 

h. Will you continue the position of Acting Solicitor General Kneedler and not appeal 
the ruling in EPA v. New Jer.seyt 

Answer: 1 did not play any role in the Acting Solicitor’s General’s decision to withdraw 
the appeal in EPA v. New Jersey. 1 would expect to continue this position for two 
reasons. First, my general approach will be to defer to decisions made by the Acting 
Solicitor General in this period. Second, although 1 have not at all consulted with him on 
the case, my understanding is that he made the decision not to appeal because the agency 
involved (the EPA) materially changed its position regarding the regulation of mercury. 
This is an example of the kind of situation to which 1 referred in my answer to question 
#15: when executive policy itself changes, the Solicitor General’s litigating decisions also 
may change. Said another way, if the agency repudiates the executive policy that the 
Solicitor General is defending, then the Solicitor General has nothing left to defend. 


17. Under what circumstances would it be appropriate for the Solicitor General to change the 
position taken by the previous Administration on a case pending before a federal court or the 
Supreme Court? 

a. Have you di.scussed with anyone in the current Administration any positions of 
previous Administrations that should be changed? 

Answer: The clearest cases in which such changes are appropriate are the ones described 
in my answer to the last two questions: where executive policy itself changes, the 
Solicitor General’s defense of the original policy likely will change as well. Another 
category of cases in which such change may occur relates to discretionary positions taken 
by the Solicitor General’s office. For example, if the Solicitor General has filed an 
amicus brief in a case not involving the government as a party, and the views of the 
executive branch change with respect to that filing, a change in litigating position may be 
appropriate. Counting against any such change, however, are important interests in 
continuity and stability, as well as a certain kind of seemliness in presenting matters to 
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the Supreme Court. In the end, a balance must be struck in such cases between these 
countervailing interests, and I would not expect many changes of this kind to occur. The 
cases in which a change between Administrations is least justified are those in which the 
Solicitor General is defending a federal statute. Here interests in continuity and stability 
combine with the usual strong presumption in favor of defending statutes to produce a 
situation in which a change should almost never be made. 

1 am not sure whether this matter falls within the scope of the question, but 1 have 
discussed very generally with a person in the current Administration the department’s 
consideration of the al Marri case pursuant to President Obama’s executive order. 1 have 
played no part in any decisionmaking in this review. 

1 8. What will be your practice if you personally disagree with the President or the Attorney 
General on the position to take in a case for which you or your office is responsible? 

a. What if the President or the Attorney General advocates for a position that you 
believe is unconstitutional? 

b. President Obama, in an interview with Christianity Today, stated that he believed 
states could ban partial birth abortion. Would you, as Solicitor General, intervene in 
such a case? 

c. President Obama has said that he does not support same sex marriage; however, on 
the White House website, the President has posted a civil rights agenda, which calls 
for the repeal of the Defense of Marriage Act. The Defense of Marriage Act defines 
marriage as between a man and a woman. It passed Congress overwhelmingly. 
Would you defend the constitutionality of the Defense of Marriage Act before the 
Supreme Court? 

d. Last year in passing the FISA Amendments Act of 2008, Congress approved 
retroactive immunity for telephone companies that may have broken the law by 
assisting the government in warrantless surveillance. President Obama initially 
opposed retroactive immunity for telephone companies, although he ultimately voted 
in favor of the FISA Amendments Act. Plaintiffs have challenged the immunity 
provision. Will you defend the immunity provision? 

Answer: If I am confnmcd and 1 disagree with the President on the position to take in a 
case for which the Solicitor General’s office is responsible, 1 would do my best to 
persuade him of the correctness of the office’s views or the appropriateness of deferring 
to the office. (1 believe that if the disagreement were with the Attorney General, a natural 
step would be to appeal to the President.) If the disagreement were to continue, I would 
consider the nature of the case, the nature of the disagreement, and the full range of ways 
to deal with the disagreement. I should clarify here that the critical question is not what 
would happen if 1 “personally” disagree with the President, because my personal views 
would be irrelevant; the critical question is what would happen if the President and 1 were 
to disagree on the position that will advance the long-term interests of the United States, 
which is the Solicitor General’s client. That is the only basis on which I would act as 
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Solicitor General, and so that is the only ground on whieh disagreement between myself 
and the President might present itself, if 1 believe this disagreement goes to a highly 
material matter - a matter, for example, that would involve me in failing to fulfill my 
essential obligations to the Court or Congress - 1 would have to resign my office. 
Needless to say, 1 do not foresee any significant likelihood that this will happen. But 1 
believe the Solicitor General needs to be able to walk away from the job when her 
assessment of her role and the obligations attendant on that role differs significantly from 
those of the President. 

1 cannot .say with so little in the way of information whether, if confirmed as Solicitor 
General, I would intervene in a case involving a state ban on partial birth abortion. 1 
would need to know more about the legislation and the challenge to it. In addition, 1 
would want to take full advantage of the processes of consultation and deliberation that 
the Solicitor General’s office follows in such cases, involving interested parties, other 
components of the Department of Justice, and other agencies. 

1 would apply the same standard to defending the Defense of Marriage Act and the FISA 
Amendments Act as to any other legislation; I would defend the Acts if there is any 
reasonable basis to do so. As I noted above, this is a low bar for a statute to climb over. 

It is very unusual for a Solicitor General to decline to defend a statute. Indeed, 1 have no 
present belief that any federal statute now on the books is clearly unconstitutional (such 
that a reasonable defense of the statute could not be offered). 
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Questions from Senator Orrin Hatch 


1 . At your hearing, I asked you about the case of Knox v. United States, in which the Bush Justice 
Department had obtained a conviction of Stephen Knox for receiving and possessing child pornography. 
The videotapes he possessed depicted young girls who were minimally clothed. On October 15, 1992, the 
U.S. Court of Appeals for the Third Circuit affirmed the conviction, holding that a “lascivious exhibition of 
the genitals or pubic area” in the definition of child pornography does not require nudity. On September 
17, 1 993, the Clinton Justice Department told the Supreme Court that the conviction should be reconsidered 
under a new construction of the statute that would require “substantial... genital or pubic visibility.” The 
Supreme Court remanded the case and the Third Circuit again held that “the federal child pornography 
statute, on its face, contains no nudity or discemibility requirement.” Along the way, the Senate voted 100- 
0 and the House voted 425-3 to reject the new construction of the statute and President Clinton wrote the 
Attorney General, stating that “I fully agree with the Senate about what the proper scope of the child 
pornography law should be.” 

At your hearing, you properly affmned that the Solicitor General must make every reasonable argument 
defending the constitutionality of federal statutes. In this case, the Solicitor General, on his own initiative, 
argued on appeal for a different eonstruetion of the statute than the one under which the conviction was 
obtained. 

• Is this ever appropriate for the Solicitor General to do? 

• Do you believe the Third Circuit’s construction of the child pornography definition in Knox was 
correct? 

Answer: As I noted at my confirmation hearing, 1 am not familiar with the Knox case or the 
positions taken by the Solicitor General at its various stages. In general, the Solicitor General 
should argue on appeal for the construction of the statute under which a conviction is obtained. An 
exception might be if that construction of the statute were clearly unconstitutional; but as I have 
said on a number of occasions, the Solicitor General’s office should apply a presumption of 
eonstitutionality when dealing with federal statutes. I have not read the statutory provision at issue 
in Knox or the Third Circuit’s opinion interpreting that provision, so I do not have an independent 
view of the correctness of the Third Circuit’s construction. But 1 will say that however suspiciou.s a 
court generally should be about subsequent legislative history, the subsequent votes of Congress in 
this ease surely suggest that the Third Circuit, rather than the Solicitor General’s office, got the 
matter right. 


2. At your hearing, 1 asked you about your review of Professor Stephen Carter’s book. The Confirmation 
Mess. Writing in the University of Chicago Law Review, you distinguished between a Judicial nominee’s 
“judieial philosophy” and “her views on particular constitutional issues” and argued that Senators should 
ask about both. You wrote that the “critical inquiry as to any individual. . .concerns the votes she would 
cast. ..and the direction in which she would move the institution.” You suggested that failing to focus on 
such views and votes gives the confirmation process “an air of vacuity and farce” and renders the Senate 
“incapable of cither properly evaluating nominees or appropriately educating the public.” 
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• How do you reconcile this view with Canon 5A of the Model Code of Judicial Conduct or 
the judicial oath of office which require judicial impartiality? 

• At your hearing, you said: “f’m not sure that, sitting here today, i would agree with that 
statement.” Do you? 

• Do you still believe that Senators who do not ask about particular issues, votes, and 
directions arc contributing to a vacuous or farcical confirmation process? 

• if you have changed your views on these questions, please explain why. 

Answer: The review clearly stated, in accord with Canon 5A and the judicial oath of office, that 
judicial nominees cannot make pledges, promises, or eommitmcnls (whether explicit or implicit) as 
to a very wide range of matters; it argued, however, that some kinds of statements - “eommcnt[s] 
on judieial methodology, on prior caselaw, on hypothetical cases, on general issues” ~ often do not 
fall within this prohibition (pp. 939-40). (In keeping with this distinction, I want to emphasize, 
because this question may appear to suggest otherwise, that I never suggested Senators should ask 
about particular “votes.”) 1 have not reviewed the caselaw or commentary on the Mode! Code of 
Judicial Conduct for many years and do not know whether my understanding of it was correct when 
1 wrote this review in 1995 or, perhaps more importantly, is so today. 1 do think now, more than I 
did then, that significant considerations (even apart from specific rules of judicial conduct) support 
some real reticence from judicial nominees on these matters; 1 am also less convinced than 1 was in 
1995 that substantive discussions of legal issues and views, in the context of nomination hearings, 
provide the great public benefits I suggested. Yet that leaves the question just what these hearings 
should be about - what matters Senators should explore with the nominee and how the nominee 
should be evaluated. I confess to finding these questions very difficult. 


3. At your hearing, you said the view you expressed in your review of Professor Carter’s book resulted 
from your experience working on the Judiciary Committee staff and “feeling a little bit frustrated that I 
really wasn’t understanding completely what the judicial nominee in front of me meant and what she 
thought.” As Senator Cardin explained at the hearing, you were special counsel to then-Chairman Biden in 
the summer of 1993, working on the confirmation of Supreme Court Justice Ruth Bader Ginsburg. At her 
hearing, Justice Ginsburg said that “1 must avoid giving any forecast or hint about how I might decide a 
question I have not yet addressed.” She also said: “A judge sworn to decide cases impartially can offer no 
forecasts, no hints, for that would show not only disregard for the specifics of the particular case, it would 
display disdain for the entire judicial process.” 

• Were these examples of the response that you found frustrating? 

• Was Justice Ginsburg correct in adopting that standard? 

• Given your frustration at the time and the standards you wrote about in your review of 
Professor Carter’s book, what approach would you have taken instead had you been the 
nominee? 

Answer: In the review, ! wrote that 1 was frustrated by what I called Justice Ginsburg’s “pincer 
movement” - the tendency to say that questions were cither too specific or too general to be able to 
answer, with little ground in between. Even at the time I wrote the review, 1 agreed with Justice 
Ginsburg that a judicial nominee should not forecast how she would decide a particular case; the 
question that seemed different to me, as noted above, was whether a nominee could answer 
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questions about “judicial methodology,” “prior casclaw,” “hypothetical cases,” and “general 
issues.” 1 think I made clear in the review that I would have done the same thing as Justice Ginsburg 
given prevailing conventions and standards. (I asked in the review, “Who would have done 
anything different?”.) The question I raised in the review was whether those conventions and 
standards were correet. As noted in my answer above, my views on this question have evolved in 
some ways, but i eontinue to think the question well worth exploring. 


4. Do you believe that the Supreme Court’s decisions that material meeting the definition of obscenity in 
Miller v. California and its progeny lack any First Amendment protection were correctly decided? Do you 
believe that this definition, which relies on community standard, properly applies to the Internet? Or do 
you believe there should be a definition of obscenity based on a national standard applied to the Internet? 

Answer: The Solicitor General owes important responsibilities to the Court, one of which is respect 
for its precedents and for the general principle of stare decisis. As I have noted in responding to 
several Senators’ questions, I do not think it would comport with this responsibility to state my own 
views of whether particular Supreme Court decisions are correctly decided. All of these cases are 
now settled law, and as such, arc entitled to my respect as the nominee for Solicitor General. The 
cases this question references arc particularly welhsettlcd. Miller v. California, 4X3 U.S. 15 (1973), 
established more than 35 years ago the definition of obscenity that continues in use today. And the 
Supreme Court has always understood obscenity to be entirely outside the scope of First 
Amendment protection. See, e.g., Roth v. United Stales, 354 U.S. 476 (1957) (cataloguing speech 
restrictions at die time the Constitution was ratified and concluding that obscenity was “outside the 
protection intended for speech and press”). I have not thoroughly studied the questions whether and 
how the Miller standard, with its reliance on community standards, applies to the internet. The 
Court considered this question in Ashcroft v. ACLU, 535 U.S. 564 (2002), holding that a federal 
statute (the Child Online Protection Act) regulating obscene material on the internet was not invalid 
on its face because it applies local community standards in determining whether partieular material 
is obscene, but leaving unsettled whether certain as-applied challenges might be succe.ssful. I view 
the holding in this case as settled law, to which the Solicitor General owes respect, I do not know 
whether any as-applied challenges have been made to this statute since the decision in Ashcroft v. 
ACLU, so I cannot say anything further about the viability of these challenges. Of course, to the 
extent that a federal .statute, whether the Child Online Protection Act or any other, provokes such 
challenges, I would apply the usual strong presumption of the Solicitor General’s office that the 
statute meets constitutional standards. 
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WRITTEN QUESTIONS OF SENATOR CHUCK GRASSLEY TO ELENA 
KAGAN TO BE SOLICITOR GENERAL, U.S. DEPARTMENT OF JUSTICE 

1 . Many times an Administration will not agree with a particular statute, even though the 
language and intent of Congress are crystal clear. In addition, many times an individual 
who has been appointed to enforce the laws may not personally agree with a particular 
statute on the books. Yet, you will be called on to enforce and defend the laws as written 
by the legislative branch, regardless of your own personal and philosophical views. If 
you are confirmed, will you commit to enforce and defend the laws and the Constitution 
of the United States, regardless of your personal and philosophical views on a matter? 

Answer: Yes, absolutely - in each and every case that comes before me. 

2. I think everyone would agree that protecting children and families from obscenity is a 
worthwhile objective. Do you concur that the Justice Department must continue to 
aggressively pursue criminal and civil litigation against those who violate federal 
obscenity laws? Why or why not? 

Answer: 1 agree that protecting children and families from obscenity is an 
important objective and that the Justice Department must continue to pursue 
individuals who violate federal obscenity laws. 1 understand the Attorney General 
and the nominee for Deputy Attorney General to agree with this policy as well. If 
1 am confirmed as Solicitor General, 1 will have significant responsibility for the 
handling of obscenity cases in the appellate courts. 1 believe that obscenity causes 
significant harm in our society, especially to children and women, and 1 will 
pursue these cases with all the scriou.sncss and determination they deserve. 

3. This past year, the U.S. Supreme Court held in the Heller case that the Second 
Amendment protects an individual’s right to possess a firearm, regardless of their 
participation in a “well regulated militia.” President-elect Obama stated that he 
supported an individual’s right to possess a firearm and signaled his support for the 
Heller decision. What is your personal opinion of the rights afforded by the Second 
Amendment? 

Answer: The Supreme Court held in District of Columbia v. Heller, 128 S.Ct. 
2783 (2008), that the Second Amendment guarantees an individual right to keep 
and bear arms. The Court granted this right the same status as other individual 
rights guaranteed by the Constitution, such as those protected in the First 
Amendment. Like other nominees to the Solicitor General position, 1 have 
refrained from providing my personal opinions of constitutional law (except in 
areas where 1 previously have stated opinions), both because those opinions will 
play no part in my official decisions and because such statements of opinion 
might be used to undermine the interests of the United States in litigation. 1 can 
say, however, that 1 understand the Solicitor General’s obligations to include deep 
respect for Supreme Court precedents like Heller and for the principle of stare 
decisis generally. There is no question, after Heller, that the Second Amendment 
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guarantees Americans “the individual right to possess and carry weapons in case 
of confrontation.” 


4. What is your personal opinion of the Heller case? 

Answer: Please see my answer to question #3 above. 

5. If you are confirmed, will you commit to protect an individual’s tight to possess a 
firearm? 

Answer: If 1 am confirmed, 1 will commit to show Heller and the principles 
articulated in it the full measure of respect that is due to all constitutional 
decisions of the Court. Only highly unusual circumstances can justify the 
Solicitor General’s office in asking the Court to reconsider a decision, especially 
one as thoroughly considered as Heller. Once again, there is no question, after 
Heller, that the Second Amendment guarantees individuals the right to keep and 
bear arms and that this right, like others in the Constitution, provides strong 
although not unlimited protection against governmental regulation. 

6. Do you have any question as to the constimtionality of the False Claims Act and its 
qui tarn provisions? 

Answer: 1 have not studied the False Claims Act and its qui tarn provisions, but 1 
know that the Solicitor General’s office often has defended the constitutionality of 
these provisions in the past. This longstanding practice of defense of qui tarn 
supports and reinforces the usual strong presumption of constitutionality that the 
Solicitor General’s office gives to all statutes. If confirmed as Solicitor General, 1 
would apply this presumption to the False Claims Act’s qui tarn provisions as 
well as give appropriate deference to the Solicitor General office’s prior practice 
regarding these provisions. 

7. Recently, a lawsuit was filed alleging that the seal provision of the False Claims Act, 
codified at 3 1 U.S.C § 3730(b)(2), is unconstitutional. That provision requires that False 
Claims Act cases by qui tarn relators be filed in camera and remain under seal for at least 
60 days, and not be served upon the defendant until the court orders. This provision was 
designed to give the Government ample time to investigate an allegation before making 
the case public, while protecting evidence and the whistleblowers from undue harm or 
influence. The other benefit of the seal provision is that it allows frivolous complaints to 
remain under seal w'ithout causing harm to a defendant. In the past, I’ve been a critic of 
prolonged extensions of the seal. 1 believe the Justice Department .should u.se the seal 
judiciously and not abuse its discretion. 1 also believe some transparency on the part of 
the Department would go a long way to dispelling questions about the seal. That said, 1 
think the seal does a lot of good, especially in protecting whistleblowers against 
retaliation. Do you believe the seal provision of the False Claims Act is unconstitutional? 
Why or why not? 
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Answer: Please see my answer to question # 7 directly above, 1 have not studied 
the seal provision of the False Claims Aet and therefore cannot offer a firm 
opinion as to its constitutionality. If I am confirmed as Solicitor General, I would 
defend the seal provision of the False Claims Act, as 1 would defend any other 
provision of federal law, so long as there is any reasonable basis for doing so. 

8. In 2007, the U.S. Supreme Court in Gonzales v. Carhart, by a vote of 5 to 4, rejected 
a facial challenge to the Federal Partial-Birth Abortion Act, but left open the possibility 
that as-applied challenges could be brought to narrow the scope of the Act’s application. 
Your role as Solicitor General would require you to defend the Act against such 
challenges. Do you believe that Gonzales v. Carhart was correctly decided? Why or 
why not? 

Answer: Gonzales v. Carhart is settled law, entitled to deep respect from the 
Solicitor General under principles of stare decisis. In addition, as you note, the 
Solicitor General has the responsibility of defending federal statutes in this area 
whenever there is a reasonable ground to do so. If I am confirmed, 1 would apply 
these principles in a case involving the Federal Partial-Birth Abortion Act exactly 
as 1 would in a case involving any other statute. As Solicitor General, my role 
would be to represent the interests of the United States, not any personal views I 
might have (see my answer to question #3 above). In that capacity, 1 would 
provide Gonzales v. Carhart with all due respect and defend with any reasonable 
arguments the Partial-Birth Abortion Act against constitutional challenges. 

9. Is it your belief that the U.S. Constitution confers a right to abortion? Why or why 
not? 

Answer: Under prevailing law, the Due Process Clause of the Fourteenth 
Amendment protects a woman’s right to terminate a pregnancy, subject to various 
permissible forms of state regulation. See Planned Parenthood v. Casey, 505 
U.S. 833 (1992). As Solicitor General, 1 would owe respect to this law, as 1 
would to general principles of stare decisis. 

10. Is it your belief that the U.S. Constitution compels taxpayer funding of abortion? 

Why or why not? 

Answer: Under prevailing law, the U.S. Constitution docs not compel taxpayer 
funding of abortion. The Court said in Harris v. McRae, 448 U.S. 297, 316 
(1980), that “it simply does not follow that a woman’s freedom of choice carries 
with it a constitutional entitlement to the financial resources to avail herself of the 
full range of protected choices.” As Solicitor General, I would owe respect to this 
law, as 1 would to general principles of stare decisis. 

1 1. Is it your belief that the U.S. Constitution prohibits informed-consent and parental- 
involvement provisions for abortion? Why or why not? 
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Answer: Under prevailing law, a particular informed-consent or parental- 
involvement law will meet constitutional standards if it does not impose an 
“undue burden” on a woman’s right to terminate a pregnancy. Planned 
Parenthood V. Casey, 505 U.S. 833 (1992), upheld informed-consent and 
parental-consent provisions under this standard. As Solicitor General, 1 would 
owe respect to this law, as I would to general principles of stare decisis. 

12. You have been a staunch opponent of the Solomon Amendment, a law that requires 
colleges and universities to provide students access to military recruiters or lose federal 
funding. For example, you have characterized the Solomon Amendment as “immoral.” 
You also filed an amicus brief with the U.S. Supreme Court opposing the Solomon 
Amendment in the case Rumsfeld v. FAIR. Given your strong opposition to the Solomon 
Amendment, how can you reassure me that you will vigorously defend this law? 

Answer: 1 would defend this law as vigorously as any other in the United States 
statute books. I deeply believe that different roles carry with them different 
responsibilities and demand different actions. My role and responsibilities as 
Solicitor General, should I be confirmed, would be utterly unlike my role and 
responsibilities as the dean of Harvard Law School to support the school’s 
longstanding nondiscrimination policy. As Solicitor General, my function would 
be to advance the interests of the United States, and the interests of the United 
States call for the defense of federal statutes against constitutional challenge 
whenever there is a reasonable basis for doing so. As 1 stated at my confirmation 
hearing, 1 know well the facts and issues involved in Rumsfeld v. FAIR, 547 U.S. 
47 (2006), and 1 feel confident in saying that had 1 been Solicitor General at the 
time that the 3rd Circuit held the Solomon Amendment unconstitutional. I would 
have sought eertiorari in the Supreme Court, exactly as the then-Solieitor General 
did. And now that the Supreme Court has upheld the statute, 1 would treat that 
decision with full respect and rely on it to defend the Solomon Amendment 
against any constitutional challenge. 

13. Congress enacted PL 109-8, the bankruptcy reform law, in 2005. One of the 
provisions of this law forbids bankruptcy attorneys from counseling debtors from 
ineurring debt in contemplation of filing for bankruptcy. Debtor attorneys have 
challenged this provision, arguing that it violates the First Amendment. The Fifth and 
Sixth Circuits have split on this question. So far, the Justice Department has defended 
the constitutionality of the law. If you are confirmed as the next Solicitor General, will 
you commit to continue to defend the constitutionality of this law? 

Answer: As noted previously, the Solicitor General’s Office applies a strong 
presumption of constitutionality to all statutes. If 1 am confirmed, I will continue 
this practice of defending federal statutes (outside of a small category of cases 
involving impermissible infringement on the President’s Article 11 powers) 
whenever there is a reasonable basis for doing so. In addition, 1 recognize a 
significant interest in continuity in the Solicitor General’s po.sitions. I am not 
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currently familiar with this provision of the bankruptcy reform law or the judicial 
decisions regarding it, but the presumption of the statute’s constitutionality, the 
Solicitor General’s prior decision to defend the statute, and the existence of a 
circuit court decision upholding the statute all would favor continued defense of 
the statute against constitutional challenge. 
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QUESTIONS FOR THE RECORD FOR ELENA KAGAN 
SUBMITTED BY SENATOR JEFF SESSIONS 

1 . Do you believe moral and ethical principles can provide a rational basis to support 
a law? 

Answer: Yes. 1 believe that many laws are grounded in moral and ethical 
principles and that those principles can provide a rational basis to support 
such laws. 


2. In his famous Lochner dissent, Justice Holmes wrote; 

It is settled by various decisions of this court that state 
constitutions and state laws may regulate life in many ways 
which we as legislators might think as injudicious or if you like 
as tyrannical as this, and which equally with this interfere with 
the liberty to contract. Sunday laws and usury laws are ancient 
examples. A more modem one is the prohibition of lotteries. 

The liberty of the citizen to do as he likes so long as he does not 
interfere with the liberty of others to do the same, which has 
been a shibboleth for some well-known writers, is interfered 
with by school laws, by the Post Office, by every state or 
municipal institution which takes his money for purposes 
thought desirable, whether he likes it or not. 

I think that the word liberty in the Fourteenth Amendment 
is perverted when it is held to prevent the natural outcome 
of a dominant opinion, unless it can be said that a rational 
and fair man necessarily would admit that the statute 
proposed would infringe fundamental principles as they 
have been understood by the traditions of our people and 
our law.' 

A. Do you agree or disagree with Justice Holmes’s view of judicial restraint 
when it comes to second-guessing the legislature on morally inspired 
legislation, as articulated in Lochner? How would you articulate your own 
view in this area, especially as it relates to your likely future role as the chief 
federal advocate before the Court? 

Answer: I agree generally with Justice Holmes’s observation that courts 
should be restrained in second-guessing legislative action, including all the 
kinds of legislation that Justice Holmes cites. As the chief advocate for the 
United States before the Supreme Court, I will frequently be in the position 


Lochner v. New York, 198 U.S. 45, 75-76 (1905) (Holmes, J., dissenting). 
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of defending federal statutes and therefore expect often to urge this restraint 
on the Court. 

B. Do you believe the federal government has a rational basis for the military’s 
recruiting policy ^ whether embodied in “Don’t Ask/Don’t Tell’’ or the 
statute that policy supplements - 10 U.S.C. § 654? How would you analyze 
the constitutional issue on the matter, whether under the Due Process clause 
or the Equal Protection Clause? 

Answer: I have never stated a position on the constitutionality of 10 U.S.C. 

§ 654, and I am mindful of the established practice of the Solicitor General’s 
office not to express views or take positions in advance of the presentation 
of a concrete case. I can, however, say the following. If I am confirmed as 
Solicitor General, I would apply the same strong presumption of 
constitutionality to 1 0 U.S.C. § 654 as I would to every other statute, 
irrespective of my personal views of the policy articulated in that statute, I 
know that courts have upheld this statute against constitutional attack under 
the rational basis standard, .see, e.g. Able v. U.S., 155 F.3d 628 (2"'' Cir. 
1998); Richenberg v. Perry, 97 F.3d 256 (8'*' Cir. 1996), that the rational 
basis standard is generally easy to satisfy, and that courts frequently grant 
Congress special deference in military matters, .see, e.g.. Ro.stker v. Godberg, 
453 U.S. 57 (1981). All of these precedents and principles would support, in 
a suit challenging 10 U.S.C. § 654, the usual strong presumption of 
constitutionality that the Solicitor General’s office applies to all federal 
statutes. 

C. Do you believe 10 U.S.C. § 654 violates the Equal Protection Clause of the 
Fourteenth Amendment, as incorporated by the Fifth Amendment? Please 
explain your views. 

Answer: Please see my answer directly above. If 1 am confirmed as 
Solicitor General, one of my principal responsibilities would be to defend 
statutes as long as there is any reasonable basis to do so. In the context of 
the usual process that the Solicitor General’s office follows when 
considering the positions it will adopt in litigation, I would take into account 
as I carried out this responsibility the various precedents and principles 
noted above, all of which support the constitutionality of 10 USC § 654. 


3. In a Kentucky Law Journal article, Clinton-era Solicitor General Drew Days 
wrote “the Solicitor General has the power to decide whether to defend the 
constitutionality of the acts of Congress or even to affirmatively challenge 
them.” What federal statutes now on the books do you believe are 
unconstitutional? 

2 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 


PO 00000 Frm 00457 Fmt 6601 


Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



448 


VerDate Nov 24 2008 


Answer: If I am confirmed as Solicitor General, I would follow the 
traditions of the office and defend the constitutionality of each and 
every statute except when there is no reasonable basis to do so or the 
statute impermissibly eurtails Article II powers. 1 do not now know of 
any federal statute that could not be defended under this standard 
(although I am of course not fully knowledgeable about the great mass 
of federal statutes). 


4. In your 1996 law review article, “Private Speech, Public Purpose: The Role 
of Governmental Motive in First Amendment Doctrine,” you take to task 
what you call “[l]aws ‘equalizing’ the speech market.”^ You question 
whether a politician or policy-maker could check his or her views in 
deciding whether speech needed to be balanced by another viewpoint. You 
write: 

It is the rare person who can determine whether there is ‘too 
much’ of some speech (or speakers), ‘too little’ of other speech 
(or speakers), without regard to whether she agrees or disagrees 
with - or whether her position is helped or hurt by - the speech 
(or speakers) in question.”^ You further wrote that “the goal of 
equalization often and well conceals what does conflict with the 
First Amendment: the passage of laws tainted with ideological, and 
especially with self-interested, motivations.'' 

Do you still believe that “[i]t is the rare person who can determine whether 
there is ‘too much’ of some speech (or speakers), ‘too little’ of other speech 
(or speakers), without regard to whether she agrees or disagrees with - or 
whether her position is helped or hurt by - the speech (or speakers) in 
question)?]” 


Answer: In this part of my article, “Private Speech, Public Purpose,” I 
ask what accounts for the Supreme Court’s frequent (though not 
universal) suspicion of laws designed to “equalize” the speech market 
- otherwise put, to promote balance or diversity of opinion. The 
question I set out to answer, after establishing that the Court indeed 
tends to be smspicious of such laws, is: “what view of the First 
Amendment accounts for the Court’s refusal to allow, by means of 


■ Elena Kagan, “Private Speech, Public Purpose: The Role of Governmental Motive in First Amendment 
Doctrine,’^ 63 U.Chi. L. Rev. 413,464 (1996). 

^ Id at 469-70. 

^ Id at 471. 
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restrictions, the redistribution of expression?” (p. 466). I explain the 
Court’s doctrine in part by noting that views on laws designed to 
promote balanee in the “speech market” often (though again not 
always) are influenced by views on the eontent of the speeeh that such 
laws predictably tend to favor (or disfavor). I continue to find this 
account of the Court’s doctrine generally persuasive, although I 
should note that I have not fully explored whether the Court’s doctrine 
today is as it was in 1996, when I wrote this artiele. 


5. The section of your artiele addressing “laws equalizing the speech market” 
states in its conclusion: “Laws directed at equalizing speech thus join the 
list of laws that, although facially content neutral, demand strict scrutiny 
because of the heightened concerns relating to improper purpose.”’ Do you 
believe the “Fairness Doctrine,” if revived, should be subject to strict 
scrutiny under the First Amendment? 


Answer: The sentence quoted above is what I might call a 
sympathetic description of the Court’s general approach to laws 
attempting to promote balance in the expressive arena. (Another 
sentence in the same paragraph echoes: “The Court thus treats these 
laws in a strict manner - presuming improper taint though giving the 
government a chance to rebut this presumption.” (p. 472)). Earlier in 
the same section, I note that the Court departed from this general 
approach in approving the FCC’s then-existing fairness doctrine 
(p.465). The article does not state any view, nor do I recall having 
one at the time, of whether the Court was right to craft this exception, 
and I have not considered the matter any further in the years since. 


6. During your confirmation hearing, you were asked about a memorandum 
you wrote in 1987 as law clerk to Justice Thurgood Marshall in Bowen v. 
Kendrick. In Bowen, the Supreme Court reversed a lower court’s ruling that 
federal grants to religious and other organizations under the Adolescent 
Family Life Act (AFLA) violated the Establishment Clause of the First 
Amendment. The Supreme Court, in a 5-4 opinion written by Chief Justice 
Rehnquist, declared that AFLA’s funding mechanism did not violate the 
Establishment Clause. The Court noted “[tjhere is no requirement in the Act 
that grantees be affiliated with any religious denominations, although the 
Act clearly does not rule out grants to religious organizations.” Id. at 604. 
Although the Court remanded for consideration of whether the Act had been 
applied correctly in individual grants, the Court made clear: “The facially 


* Id al 472 
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neutral projects authorized by the AFLA-including pregnancy testing, 
adoption counseling and referral services, prenatal and postnatal care, 
educational services, residential care, child care, consumer education, etc., 
are not themselves ‘specifically religious activities,’ and they are not 
converted into such activities by the fact that they are carried out by 
organizations with religious affiliations.” /c?. at 613. 

Your memo suggested a different approach and made clear your view - at 
the time - that AFLA violated the Establishment Clause: 

“I think the [district court] got the case right. The funding here is to 
be used to support projects designed to discourage adolescent 
pregnancy and to provide care for pregnant adolescents. It would be 
difficult for any religious organization to participate in such projects 
without injecting some kind of religious teaching. The government 
is of course right that religious organizations are different and that 
these differences are sometimes relevant for the purposes of 
government funding. The government, for example, may give 
educational subsidies to religious universities, but not to parochial 
schools. But when the government funding is to be used for 
projects so close to the central concerns of religion, all religious 
organizations should be off limits.” 

Kagan Bowen Mem. at 3 (emphasis in original). 

When asked about your memo during your hearing, you described it as “the 
dumbest thing five ever read.” You appeared to want to explain further why 
your 22 year-old memorandum was “the dumbest thing,” but time 
constraints and further questioning did not allow your explanation. I would 
like to give you the opportunity to provide your explanation and clarify your 
current position. Why do you believe the legal position described in your 
memorandum is so incorrect you now view it as “the dumbest thing]?]” 
Further, what is your current view of the constitutionality of faith-based 
funding under the Establishment Clause? 


Answer: 1 indeed believe that my 22-year-old analysis, written for 
Justice Marshall, was deeply mistaken. It seems now utterly wrong to 
me to say that religious organizations generally should be precluded 
from receiving funds for providing the kinds of services contemplated 
by the Adolescent Family Life Act. I instead agree with the Bowen 
Court’s statement that “[t]he facially neutral projects authorized by 
the AFLA-including pregnancy testing, adoption counseling and 
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referral services, prenatal and postnatal care, educational services, 
residential care, child care, consumer education, etc.- are not 
themselves ‘specifically religious activities,’ and they are not 
converted into such activities by the fact that they are carried out by 
organizations with religious affiliations.” As that Court recognized, 
the use of a grant in a particular way by a particular religious 
organization might constitute a violation of the Establishment Clause 
for example, if the organization used the grant to fund what the 
Court called “specifically religious activity.” But I think it incorrect 
(or, as I more colorfully said at the hearing, “the dumbest thing I ever 
heard”) essentially to presume that a religious organization will use a 
grant of this kind in an impermissible manner. 
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Questions from Senator Cornvn 

1. As Solicitor General, you would be charged with defending the Defense of 
Marriage Act. That law, as you may know, was enacted by overwhelming 
majorities of both houses of Congress (85-14 in the Senate and 342-67 in the 
House) in 1996 and signed into law by President Clinton. 

a. Given your rhetorie about the Don’t Ask, Don’t Tell policy — you called it “a 
profound wrong — a moral injustice of the first order” — let me ask this basic 
question; Do you believe that there is a federal constitutional right to same- 
sex marriage? 

Answer: There is no federal constitutional right to same-sex marriage. 

b. Have you ever expressed your opinion whether the federal Constitution should 
be read to eonfer a right to samc-sex marriage? If so, please provide details. 

Answer: I do not recall ever expressing an opinion on this question. 

2. In 2003, the Massachusetts supreme court ruled that there is a constitutional right 
to same-sex marriage under the Massachusetts constitution. Do you agree with 
that ruling? Have you ever discussed it with anyone? What did you say? 

Answer: 1 have never studied the Massachusetts Constitution, judicial 
interpretations of that document, or the SJC’s decision, so I do not have an 
informed view. I moderated a panel on the SJC’s decision at Harvard Law School 
on February 5, 2004, but do not recall stating any views of my own at this event. 

(I have provided a tape of this event to the Judiciary Committee.) 1 suspect 1 
participated in informal conversation about the decision when it came out, but I 
cannot remember anything that I said. 

3. Do you believe that the Supreme Court’s decision in Boumediene v. Bush, which 
conferred constitutional habeas rights on aliens detained as enemy combatants at 
Guantanamo, was correctly decided? 

Answer: The Solicitor General owes important responsibilities to the Court, one 
of which is respect for its precedents and for the general principle of stare decisis. 
I do not think it would comport with this responsibility to state my own views of 
whether particular Supreme Court decisions were correctly decided. All of these 
cases are now settled law, and as such, arc entitled to my respect as the nominee 
for Solicitor General. In the position of Solicitor General, I would not frequently 
or lightly ask the Court to reverse one of its precedents, and I certainly would not 
do so just because 1 thought the case wrongly decided. 
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4. Do you believe that the Supreme Court’s decision in Lee v. Weisman, which held 
that a nonsectarian invocation at a public school graduation violated the 
Establishment Clause, was correctly decided? 

Answer: My answer to this question is the same as my answer to question #3. 

5. Do you believe that the Supreme Court’s decision in Zelman v. Simmons-Harris, 
which ruled that school-choice programs that include religious schools don’t 
violate the Establishment Clause, was correctly decided? 

Answer: My answer to this question is the same as my answer to question #3. 

6. In Kennedy v. Louisiana, a case in which the Supreme Court ultimately struck 
down a Louisiana statute that allowed the death penalty for the aggravated rape of 
a child, a group of former law lords of the United Kingdom submitted an amicus 
brief This brief cited the American Convention on Human Rights and statements 
of the United Nations Commission on Human Rights, the Intcr-American Court of 
Human Rights, and the Inter-American Commission on Human Rights to argue 
that international law required that nations that retain the death penalty may not 
extend the death penalty to crimes to which it does not presently apply. 

a. Do you believe that international law forbids federal and state 

governments from broadening the application of the death penalty? Please 
explain your answer. 

Answer: I do not believe that international law (assuming it has not been 
incorporated into domestic federal law) can prevent federal and state governments 
from broadening the application of the death penalty should they wish to do so. 

In a case like Kennedy v. Louisiana, 128 S. Ct. 2641 (2008), the appropriate 
question is whether the Eighth Amendment of the U.S. Constitution forbids the 
application of the death penalty to a particular kind of crime, not whether 
international law does so. 
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Follow-up Questions of Senator Tom Coburn, M.D. 

Hearing: “Nomination of Elena Kagan to be Solicitor General of the United States” 
United States Senate Committee on the Judiciary 
February 10, 2009 

Solomon Amendment 

President Obama has said, “the notion that young people... anywhere, in any university, aren’t 
offered the choice, the option of participating in military service, I think is a mistake.” As 
solicitor general, you are tasked with deciding whether and when to appeal if a lower court rules 
against the government in any case. 

• If a lower court strikes down the Solomon Amendment, which it appears this 
Administration supports, will you recommend intervening on behalf of the government to 
defend the policy, even though you once described its defeat as “gratifying?” (Reported in 
the Harvard Law news on 1 1/30/04 after the Third Circuit struck down the Solomon 
Amendment) 

• Would you recuse yourself from personally arguing a case involving the Solomon 
Amendment? 

• Will you commit to ensuring a vigorous defense of the Solomon Amendment, providing 
the resources and expertise necessary to vehemently defend the policy? 

• Do you believe that you would enjoy a job that requires you to advance a policy that you 
have described as “discriminatory,” “deeply wrong,” “unwise,” “unjust,” “abhorjrentj,” a 
“profound wrong,” and a “moral injustice of the first order?” 

Answer: As 1 stated at my confirmation hearing, 1 know well the facts and issues 
involved in Rumsfeld v. FAIR, 547 U.S. 47 (2006), and 1 feet confident in saying that had 
I been Solicitor General at the time that the 3rd Circuit held the Solomon Amendment 
unconstitutional, I would have sought certiorari in the Supreme Court, exactly as then- 
Solicitor General Paul Clement did. A fortiori, now that the Supreme Court has upheld 
the Solomon Amendment, if confirmed 1 would vigorously defend it against 
constitutional challenge. I would not recuse myself from participating in or personally 
arguing such a case because 1 would feel confident in my ability to supply such a defense 
given the responsibilities and role of the Solicitor General. 1 understand that role as 
representing the interests of the United States, not my personal views. I indeed think that 
I would enjoy, as well as be deeply honored by, the Solicitor General’s position if I am 
fortunate enough to be confirmed. The advocate’s role is frequently to put aside any 
interests or positions other than those of her clients. And as 1 hope 1 expressed at my 
confirmation hearing, I would take enormous pride in representing and advancing the 
interests of the United States as a client — even if I would not myself have voted for every 
one of its statutes. 


Solomon Amendment — Amelioration 

The Association of American Law Schools (AALS) requires that law schools “ameliorate” the 
“presence of the military on campus.” This guide, produced by the Association of Legal Career 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00464 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



455 


Professionals, was produced after fhe Supreme Court upheld the validity of the Solomon 
Amendment. 

• Arc you familiar with the “Amelioration Best Practices Guide,” published by the 
Association of Legal Career Professionals in August 2007? 

• As dean of Harvard Law School, did you ever consult the Guide or adopt any of its 
recommendations? If so, which ones? 

• The only ameliorative step that is “absolutely mandated" by the AALS is that a notice be 
posted stating that the military’s so-called discriminatory practices arc inconsistent with 
the schools nondiscrimination policy. Also required, however, is an additional 
“amelioration” step. Do you believe that an additional step is necessary? If so, why is 
notice insufficient to educate law students of the difference in policy? 

• Do you believe that law schools should not only ameliorate any perceived ills that stem 
from military activities or presence on campus, but that they should also protest either the 
military’s presence or policies? (The Guide refers to a “commitment to acts of protest and 
amelioration.”) 

• The Guide describes “[p]rotesting or picketing military recruiters when they come to 
campus" as an “ameliorative step.” 

o Do you think the Guide’s characterization of protesting or picketing as 
“amelioration” is accurate? 

o Do you believe such conduct is appropriate? 

o As dean, do you ever encourage or participate any such protests or pickets of the 
military? 

Answer: I am not familiar with the 2007 Guide to which this question refers, and I never 
consulted it. I do have some knowledge of earlier AALS guidance on the same issue, 
whieh suggested that law schools engage in “amelioration practices.” My general 
approach to this guidance was to interpret it as urging law schools to create a respectful 
and welcoming environment for gay and lesbian students, which as the dean of Harvard 
Law School, 1 would have tried to do regardless. 1 have never specifically thought about 
the questions whether the AALS should require “amelioration steps” beyond notice or 
what the AALS counts as “amelioration.” Again, because 1 understood the concept of 
“amelioration” as doing the kinds of things that make a community of students feel 
welcome and respected on campus (which I do for many communities of students), 1 
never experienced this guidance as particularly intrusive. I certainly do not think law 
schools should feel any obligation to protest the military’s restrictive employment 
policies; at the same time, 1 believe in principles of free expression that permit members 
of a law school conununity to engage in peaceful and non-disruptivc protests of all kinds, 
including to express opposition to governmental policies. The freedom to engage in such 
expressive activity indeed was relevant to the Court’s decision in Rumsfeld v. FAIR: in 
holding that the Solomon Amendment docs not violate the First Amendment, the Court 
noted that “law schools remain free under the statute to express whatever views they may 
have on the military’s eongressionally mandated employment policy,” id., at 60, and 
“students and faculty are free to associate to voice their disapproval of the military’s 
message.” Id., at 69-70. During my tenure as Dean, Harvard Law School itself never 
sponsored or organized protests of the military’s employment policy, but students 
sometimes did so. 1 made remarks at one assembly organized for this purpose by 
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Lambda, our gay and lesbian student organization, in October 2004; I have provided 
press coverage of this event to the Judiciary Committee. I believe I also may have 
attended but not spoken at one other event of this kind. 

ROTC: 

• As dean of Harvard Law School, your decision to restrict military recruiters’ access to 
students was limited to career services. Does your personal opposition to the Solomon 
Amendment mean that you also support barring the ROTC from college campuses? 

• As dean of the law school, did you ever express objection to the exclusion of the ROTC 
from Harvard? 

Answer: As dean of Harvard Law School, 1 felt a responsibility to apply and defend the 
School’s longstanding nondiscrimination policy, which prohibits our Office of Career 
Services from assisting any organization (not just the military) that discriminates in 
employment. At the same time, 1 worked to ensure that military recruiters in fact had 
available an alternative and effective method of access to our students. My statements 
and actions defending the Law School’s general nondiscrimination policy did not sweep 
more broadly. The position 1 took does not entail a view on the exclusion of ROTC from 
college campuses, and I never expressed a position on the exclusion of ROTC from 
Harvard. 


Other: 

• Please discuss your view of the Second Amendment, in light of the recent Heller decision. 
I would like to better understand the lens through which you view this right, as you will 
surely be faced with related legislation as Solicitor General. 

Answer: The Supreme Court held in District of Columbia v. Heller, 1 28 S.Ct. 2783 
(2008), that the Second Amendment guarantees an individual right to keep and bear arms. 
In light of this right, the Court invalidated a ban on handgun possession in the home. At 
the same time, the Court stated that “some measures regulating” firearms would comport 
with this constitutional right. Essentially, the Court made clear that the Second 
Amendment right to bear arms should be treated like any other constitutional right - the 
Court, for example, offered an analogy to the First Amendment - providing strong but 
not unlimited protection. As I indicated at my confirmation hearing, my concept of the 
Solicitor General’s role includes respect for Supreme Court precedents such as Heller and 
for the principle of s/ore decisis generally. 

• In the 109th Congress, both the Senate and the House passed legislation making it a 
federal crime to transport a minor across state lines to obtain an abortion. Despite 
bipartisan support in both bodies, such legislation never became law. Should we be so 
fortunate as to enact this legislation during President Obama’s term, will you commit to 
supporting and defending it to the best of your ability? 

o Do you believe the Constitution protects a woman’s right to obtain an abortion? 
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o If you do believe the Constitution protects a women’s right to obtain an abortion, 
do you believe limitations such as the one described above would pass 
constitutional muster? 

Answer: if 1 am confirmed as Solicitor General, 1 would commit to defending this 
statute, as 1 would defend any other, so long as there is any reasonable basis for doing so. 

I am not familiar with this statute’s terms or the constitutional arguments that were made 
for or against it. The Court has held that the Due Process Clause protects a woman’s 
right to terminate a pregnancy, subject to various permissible forms of state regulation. 

In most cases, the critical inquiry is whether a regulation imposes an “undue burden’’ on 
the exercise of the right - or otherwise slated, places a “substantial obstacle” in the path 
of a woman seeking an abortion. See Planned Parenthood v. Casey, 505 U.S. 833 
(1992). As Solicitor General, I owe respect to this body of law and to the principle of 
stare decisis. If there were a reasonable basis for arguing that the statute comported with 
this body of law, I would defend the statute. 

• President Obama has nominated Dawn Johnson as Assistant Attorney General for the 
Office of Legal Counsel. As Solicitor General, you will most likely work closely with Ms. 
Johnsen. Ms. Johnsen is a prolific writer. 1 would like to ask you about some of the 
positions that she has taken on issues that may come before you if you arc confirmed, 
o In a law review article in the Yale Law Journal, Ms. Johnsen wrote, “In recent 
years, however, courts and state legislatures have increasingly granted fetuses 
rights traditionally enjoyed by persons. Some of these recent ‘fetal rights’ differ 
radically from the initial legal recognition of the fetus in that they view the fetus 
as an entity independent from the pregnant woman with interests that arc 
potentially hostile to hers.’jn Do agree with this statement? 
o In another Yale Law Journal artiele she wrote, “Granting rights to fetuses in a 
manner that conflicts with women’s autonomy reinforces the tradition of 
disadvantaging women on the basis of their reproductive capability. By subjecting 
women's decisions and actions during pregnancy to Judicial review, the state 
simultaneously questions women’s abilities and seizes women’s rights to make 
decisions essential to their very personhood. The rationale behind using fetal 
rights laws to control the actions of women during pregnancy is strikingly similar 
to that used in the past to exclude women from the paid labor force and to confine 
them to the “private” sphere.”( 2 | Do you agree with this statement? 

Answer: 1 have not read either of these articles, and I do not know what kind of 
legislation Professor Johnsen was discussing. For these reasons, 1 do not think I can 
sensibly comment on Professor Johnson’s observations or conclusions. 


[ilD. Johnsen, “The Creation of Fetal Rights:...”, 95 YALE L.J. 599 (1986). 
[ 2 iD. Johmsen, “The Creation of Fetal Rights:...”, 95 YALE L.J. at 624-25. 
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July 9, 2010 

Honorable Patrick J. Leahy 

Chairman, United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20515 

Honorable Jeff Sessions 

Ranking Member, United States Senate Committee on the Judiciary 
1 52 Dirksen Senate Office Building 
Washington, DC 20515 

Dear Chairman Leahy and Senator Sessions: 

I greatly appreciate the eourtesy that you have extended to me throughout this process. Attached 
are my responses to the written questions for the record from Senators Sessions, Grassley, Kyi, 
Graham, Comyn, and Cobum. 


Sincerely, 



Elena Kagan 
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Senator John Cornyn 
Questions for the Record 

Elena Kagan, Nominee, Supreme Court of the United States 

1) In Confirmation Messes, Old and FVew, 62 U. Chi. U. Rev. 919, 932 (1995), you wrote that 
“many of the votes a Supreme Court Justice casts have little to do with technical legal 
ability and much to do with conceptions of value.” 

a. Please explain in greater detail what you meant in this statement. 

Response: 

I was referring to constitutional values, by which 1 mean the fundamental prineiples 
artieulated and embodied in our Constitution. In some cases, constitutional values point 
in different directions, and judges must exercise prudence and Judgment in resolving the 
tension between them. In doing so, judges must always look to legal sources — the text, 
stmeture, and history of the Constitution, as well as the Supreme Court’s precedents — not 
to their own personal values, political beliefs, or policy views. 

b. Please give examples of Supreme Court cases that, in your view, were decided 
primarily based on conceptions of value. 

Response: 

One recent example of what 1 meant by this statement is Holder v. Humanitarian Law 
Project, a case 1 argued on behalf of the United Stales in the Supreme Court and 
discussed during my confirmation hearings. That case involved a First Amendment 
challenge to the federal material suppon statute as applied to support for non-violent 
activities of terrorist organizations. The Court upheld application of the statute to the 
particular activities at issue in the case. In so holding, the Court noted and considered 
significant constitutional values relating both to national security and to free speech. The 
dissent evaluated and weighed these constitutional values differently. 

e. What are your own “couceptions of value”? 

Response: 

The constitutional values that 1 would consider in analyzing a particular case would 
depend on the constitutional provision at issue, the legal arguments made, and the facts 
presented. In considering such constitutional values, I would look always to legal 
sources, never to my own personal values, political beliefs, or policy views. 

d. Under what circumstances should Justices decide cases on their conceptions of 
value instead of their technical legal ability? 
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Response: 

In some cases, there are significant constitutional values on both sides pushing in 
different directions. In analyzing such cases, judges must exercise prudence and 
judgment. In doing so, judges should look always to legal sources, and not to their own 
personal values, political beliefs, or policy views. 

2) During your confirmation hearing, you said (hat, as society changes, courts should 
interpret the Constitution in light of its timeless principles. Please specify the timeless 
principles you have in mind. 

Response: 

The timeless principles I was referring to arc those embodied in the Constitution. They include, 
for example, the principle that the government shall not engage in unreasonable searches and 
seizures and that the government shall not deny to any person the equal protection of the laws. 

a. Other than Brown v. Board of Educ., 347 C.S. 483 (1954), can you give examples 
of the cases in which the Supreme Court, in your view, properly reinterpreted 
the Constitution in light of its timeless principles? 

Response: 

Another example of appropriate interpretation of the Equal Protection Clause relates to 
gender discrimination. When the Fourteenth Amendment was ratified, no one thought it 
protected women against any form of discrimination. Current law on this subject, which 
provides heightened protection against discrimination on the basis of sex, resulted from 
the Court’s application of the timeless principle articulated in the Equal Protection Clause 
to new cases that came before it. 

b. VJasRoev. fCudc, 410 U.S. 113 (1973), an example of the Supreme Court 
properly reinterpreting the Constitution in light of its timeless principles? 

Response: 

In Roe V. Wade, the Court applied the liberty provision of the Due Process Clause of the 
Fourteenth Amendment, which has been held to provide substantive protection to certain 
matters related to family and reproduction. 1 do not believe it would be appropriate for 
me to comment on the merits oi Roe v. Wade other than to say that it is settled law 
entitled to precedential weight. The application of Roe to future cases, and even its 
continued validity, are issues likely to come before the Court in the future. 

3) An ethical consideration under Canon 2 of the .<\merican Bar Association’s Code of 
Professional Responsibility calls for “every lawyer, regardless of professional 
prominence or professional workload, to find some time to participate in serving the 
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disadvantaged.” I believe that pro bono service is crucial to upholding the ideal of 
“equal justice under law,” and that, as the ABA notes in comments to its model ethics 
rules, “personal involvement in the problems of the disadvantaged can be one of the 
most rewarding experiences in the life of a lawyer.” 

During your confirmation hearing. Sen. Cardin praised your record of pro bono service 
at length. He pointed to your efforts as Dean of Harvard Law School to expand loan 
forgiveness and public interest fellowship programs for Harvard students. And, as you 
note in your questionnaire, at least since 2003, you “have served on the boards of 
numerous non-profit organizations, including several specifically devoted to ensuring 
the availability of legal services for indigent persons.” 

I applaud your efforts to expand pro bono opportunities for Harvard students and your 
board service. But I am concerned that, based on your responses to this Committee in 
your questionnaire, it appears that you have never personally represented or otherwise 
assisted an indigent client on a pro bono basis. Further, it appears that until you joined 
the Board of the Skadden Fellowship Foundation in 2003, you had never, in your first 
17 years as a lawyer, performed any service with an organization whose programming 
was “designed primarily to address the needs of persons of limited means.” ABA Model 
Rule 6.1(a)(2). The .AB.A’s model ethics rules state that a lawyer should perform 50 
hours of pro hono work each year, a “substantial majority” of which should be in 
service to persons of limited means or programs that are “designed primarily to 
address the needs of persons of limited means.” 

a. Did you omit any pro bono service from your questionnaire? 

Response: 

1 am not aware of any pro bono service omitted from my questionnaire response except 
that 1 may have done some pro bono work at Williams and Connolly that I do not now 
recall. 

b. If not, please explain your decision to never personally represent an indigent 
client on a pro bono basis. 

Response: 

My genera! practice as a government lawyer and academic was not to represent 
individual clients (whether for pay or pro bono). I therefore undertook other efforts to 
promote pro bono service. As Dean of Harvard Law School, one of my highest priorities 
was expanding the pro bono service opportunities available to students, in particular, I 
oversaw a significant expansion on the Law School’s clinical programs, which provide 
needed representation to indigent clients, in areas ranging from housing and employment 
to child advocacy to gender violence. In addition, I have served on the boards of several 
organizations devoted to increasing public interest and pro bono oppoitunities for 
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lawyers. I have tried to make a difference in this sphere by devoting substantial time and 
energy to these activities. 

4) Missouri r. Holland, 252 L'.S. 416, 432 (1920), held that “[i|f a treaty is valid there can 
be no dispute about the validity of a statute under Article I, Section 8, as a necessary 
and proper means to execute the powers of the Government. 

a. In your view, can Congress and the President expand or evade the scope of 
Congress’s Article 1 powers by entering into a treaty requiring an enforcing law 
that would otherwise be unconstitutional? 

Response: 

Missouri V. Holland held that Congress may enact a statute implementing a treaty 
pursuant to its authority under the Necessary and Proper Clause, even if Congress docs 
not otherwise have Article 1 authority to do so, provided the statute docs not violate a 
constitutional prohibition. 

b. Could Congress and the President enact a law enforcing a treaty to accomplish 
the aims ruled unconstitutional in V nited States v. Lopez, 514 LI.S. 549 (1995), or 
United States v. Morrison, 529 ll.S. 598 (2000)? 

Re5Pon.se: 

This question concerns whether and how the holding of Missouri v. Holland would apply 
to a particular hypothetical statute. If such a question came before the Court, I would 
consider all the briefs and arguments presented. 

c. Assuming arguendo that Supreme Court might strike down the individual 
mandate provision of the Patient Protection and Affordable Care Act of 2010, 
could Congress and the President re-enact the individual mandate by agreeing to 
a treaty that required the United States to have an individual mandate to 
purchase health insurance? 

Response: 

This question concerns whether and how the holding of Missouri v. Holland would apply 
to a particular hypothetical statute arising from a particular hypothetical set of 
circumstances. If such a question came before the Court, I would consider all the briefs 
and arguments presented. 

5) Professor flarold Hongju Koh has written about the difference between nationalists 
and transnationalists, whom, he says, “hold sharply divergent attitudes toward 
transnational law”; 
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Generally speaking, the transnationalists tend to emphasize the 
interdependence between the United States and the rest of the world, while 
the nationalists tend instead to focus more on preserving American 
autonomy. The transnationalists believe in and promote the blending of 
international and domestic law; while nationalists continue to maintain a 
rigid separation of domestic from foreign law. The transnationalists view 
domestic courts as having a critical role to play in domesticating 
international law into U.S. law, while nationalists argue instead that only the 
political branches can internalize international law. The transnationalists 
believe that U.S. courts can and should use their interpretive powers to 
promote the development of a global legal system, while the nationalists tend 
to claim that U.S. courts should limit their attention to the development of a 
national system. Finally, the transnationalists urge that the power of the 
executive branch should be constrained by judicial review and the concept of 
international comity, while the nationalists tend to believe that federal courts 
should give extraordinarily broad deference to executive power in foreign 
affairs 

Harold llongju Koh, H'/iy Transnational Law Matters, 24 Penn St. Int’l U. Rev. 745, 749- 
50 (2006); see also Harold Hongju Koh, International Law is Part of Our Law, 98 Am. J. 
Int’l U. 43 (2004); Harold Hongju Koh, Transnational Legal Process, 75 Neb. U. Rev. 

181 (1996). 

a. As described by Professor Koh, are you a transnationalist or a nationalist? Have 
you ever previously expressed your position on this question? What did you 
say? 

Response: 

I would not characterize myself using Professor Koh’s categories, which 1 do not find 
particularly helpful in thinking about the issues involving foreign or international law that 
are likely to come before the Court. I have never used these terms for any purpose. 

b. Do you believe that domestic courts have “a critical role to play in domesticating 
international law into U.S. law” and “should use their interpretive powers to 
promote the development of a global legal system”? 

Response: 

1 believe that the role of domestic courts is to decide the cases that come before them 
based on the law. In some rare circumstances. United States law may require a court to 
look to foreign or international law to resolve the parties’ claims. 1 do not believe, 
however, that courts should view their role as domesticating international law into U.S. 
law or as using their interpretive powers to promote the development of a global legal 
system. 

6) Professor Koh has said that there can be no “law free” zones, no “extra-legal” spaces, 
no realm within which judges should not have the final word, no matter to which 
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branch the Constitution allocates the decisionmaking responsibility. According to 
Professor Koh, the question “|h|ovv far do our human rights and constitutional 
obligations extend?” has been “brought into sharp relief by Abu Ghraib and the 
debates over extraterritorial torture, the mistreatment of detainees at Guantanamo, 
and the denial of habeas corpus and full trial rights to suspected enemy combatants.” 
Professor Koh has stated that there is “no reason why constitutional due process should 
be limited at our ‘physical borders.’” 

a. To what extent do you believe that Article III courts should scrutinize the 
President’s handling of foreign terrorists captured on the battlefield? Have you 
ever expressed an opinion on this matter? If so, please provide details. 

Response: 

In Boiimediene v. Bush, 128 S. Ct. 2229 (2008), the Supreme Court held, among other 
things, that foreign nationals apprehended abroad and detained at Guantanamo Bay have 
the constitutional privilege of habeas corpus. The Supreme Court has not addressed 
whether and to what extent other constitutional provisions apply to foreign nationals 
captured on the battlefield, or the federal courts’ jurisdiction to hear claims brought by 
such foreign nationals. If these issues came before the Court, I w'ould consider all the 
briefs and arguments presented. 

In November 2005, 1 co-signed a letter from a number of law school deans to Senator 
Leahy regarding proposed legislation that would have stripped the federal courts of 
jurisdiction to hear certain claims brought by Guantanamo detainees. The Court in 
Boumedlene decided one issue raised in that letter: the availability of habeas relief for 
detainees at Guantanamo. Congress itself dealt with the other principal issue rai.sed in the 
letter by amending the legislation to provide for Article 111 review of military commission 
adjudications. 

During my Senate Judiciary Committee hearing prior to my confirmation as Solicitor 
General. 1 discu.s.sed certain of these issues with Senator Graham. 

As Solicitor General, I served as counsel of record in a ease concerning application of the 
Suspension Clause to foreign nationals held at Bagram Air Force Ba,se in Afghanistan, At 
Maqaleh v. Gates, 605 F,3d 84 (D.C. Cir. 2010). I served as counsel of record in that 
appellate court case (which is highly unusual) because of the significance of the 
government’s interests in the litigation. I do not recall any other occasions on which 1 
expre.ssed an opinion on these issues. 

b. Justice Lewis Powell, Jr., in 1]\S v.Chadha, 462 U.S. 919 (1983), noted that “the 
[separation of powers! doctrine may be violated in two ways. One branch may 
interfere impermissibly with the other's performance of its constitutionally 
assigned function. .Alternatively, the doctrine may be violated when one branch 
assumes a function that more properly is entrusted to another.” What is your 
view of the Separation of Powers and how it functions in the context of the War 
on Terror? 
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The Court has applied the doctrine of separation of powers to government action in 
wartime using the tripartite framework set forth in Justice Jackson’s concurrence in 
Youngstown Sheet and Tithe Co. v. Sawyer^ 343 U.S. 579 (1952). In the first category, 
“[wjhen the President acts pursuant to an express or implied authorization of Congress, 
his authority is at its maximum, for it includes ail that he pos.sesses in his own right plus 
all that Congress can delegate.” Id. at 635. In the second category, “[wjhen the President 
acts in absence of either a congressional grant or denial of authority, he can only rely 
upon his own independent powers, but there is a zone of twilight in which he and 
Congress may have concurrent authority, or in which its distribution is uncertain.” Id. at 
637. In this category, “any actual test of power is likely to depend on the imperatives of 
events and contemporary imponderables rather than on abstract theories of law.” Id. In 
the third category, “[wjhen the President takes measures incompatible with the expressed 
or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon 
his own constitutional powers minus any constitutional powers of Congress over the 
matter. Courts can sustain exclusive Presidential control in such a case only by disabling 
the Congress from acting upon the subject.” Id. at 637-38. It is the function of the 
federal courts to police the boundaries of presidential and congressional authority in this 
area using Justice Jackson’s framework. 

7) Do you have any personal objections to the death penalty? 



8) In a recent book. Keeping Faith with the Constitution (2009), Professors Goodwin Liu, 
Pamela Karlan, and Christopher Schroeder review and analyze the Supreme Court’s 

decision in District of Columbia v. Heller, 554 U.S. (2008). Describing Justice Scalia’s 

majority opinion as an “interest-balancing” approach, they write that “the Court 
interpreted the constitutional principle to have the ‘capacity of adaptation to a 
changing world.’” They then note that “(elvolving social norms can change the ambit 
of the Second Amendment’s protection as interpreted by the Court.” 

a. Do you believe that “evolving social norms can change the ambit of the Second 
Amendment’s protection as interpreted by the Court”? 


I do not believe that any member of the Court referred to “evolving social norms” in 
considering Heller, nor do I think that phrase would have been helpful to the analysis. 
There is no doubt, however, that the Second Amendment will have to be applied to new 
facts and circumstances not present at the time of ratification. One example comes from 
the decision in Heller itself There, the Court specifically rejected the argument “that 
only those arms in existence in the IS"" century are protected by the Second 
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Amendment,” reasoning that “lj]ust as the First Amendment protects modem forms of 
communications, and the Fourth Amendment applies to modem forms of search, the 
Second Amendment extends, prima facie, to all instruments that constitute bearable amts, 
even those that were not in exLstence at the time of the founding.” 128 S. Ct. 2783, 2791- 
92 (2008). 

b. Are there any “evolving social norms” that you presently think should “change 
the ambit of the Second Amendment’s protection”? 

Response: 

Please sec above. 

9) Do you believe the Sentencing Guidelines ranges recommended for criminals convicted 
of child sex and pornography offenses are too harsh? 

Response: 

The appropriateness of the recommended sentencing ranges for particular federal crimes is a 
policy que.stion for the Sentencing Commission and ultimately for Congress. As Solicitor 
General, I have approved appeals in a number of cases on the ground that the sentences imposed 
by district courts (including sentences for child sex and pornography offenses) were too low. 

10) The Eighth Amendment provides that “le|xcessive bail shall not be required, nor 
excessive Tines imposed, nor cruel and unusual punishments inflicted.” 

a. Should the Eighth Amendment’s prohibition on cruel and unusual punishment 
be evaluated based on contemporary understanding of what criminal sanctions 
are cruel and unusual? 

Response: 

The Supreme Court has repeatedly stated that the Eighth Amendment “draw[s] its 
meaning from the evolving standards of decency that mark the progress of a maturing 
society.” Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality opinion). 

b. If your answer to (a) is yes, wbat factors or sources of law is it appropriate for a 
court to consider in discerning such a contemporary understanding? 

Response: 

In determining whether a particular criminal sanction violates the Eighth Amendment, the 
Court considers two factors. First, the Court considers “the existence of objective indicia 
of consensus against” the sanction, including in particular the practices of the States. 
Kennedy v. Louisiana, 128 S. Ct. 2641, 2651 (2008). Second, the Court applies its “own 
Judgment ... on the question of the acceptability of the” .sanction. Id. at 2658 (citation 
omitted). 
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c. [n your view, what constitutes an “unusual” punishment for purposes of the 
Eighth Amendment? 

Response: 

Among other things, the Court has invalidated as “cruel and unusual punishment” the 
application of the death penalty to defendants under age 1 8 , Roper v. Simmons, 543 U.S. 
55 1 (2005); the application of the death penalty to the mentally retarded, Atkins v. 
Virginia, 536 U.S. 304 (2002); the application of the death penalty to a defendant 
convicted of rape, Coker v. Georgia, 433 U.S. 584 (1977); Kennedy v. Louisiana, 128 S. 
Ct. 2641 (2008); and most recently the imposition of a sentence of life without parole to a 
juvenile convicted of a non-homicide crime, Graham v. Florida, 130 S. Ct. 201 1 (2010). 
In these cases, the Court has not distinguished between “cruel” punishments and 
“unusual” punishments; it has simply invalidated the punishment at is.sue as “cruel and 
unusual.” 

II) Do you believe that this country’s death penalty jurisprudence can continue to 
“evolve”? 


Response: 

The Supreme Court has repeatedly stated that the Eighth Amendment “draw[s] its meaning from 
the evolving standards of decency that mark the progress of a maturing society.” Trap v. Dulles, 
356 U.S. 86, 101 (1958) (plurality opinion). 

a. If so, what kind of objective measures would you use to make that 
determination? Can you give us some examples of death penalty topics which 
might reflect “progress of a maturing society” in the future? 

Response: 

In determining whether a particular criminal sanction violates the Eighth Amendment, the 
Court considers two factors. First, the Court considers “the existence of objective indicia 
of consensus against” the sanction. Kennedy v. Louisiana, 128 S. Ct. 2641, 2651 (2008). 
In considering this factor, the Court has focused on the sentencing practices of the States 
and the federal government. Second, the Court applies its “own judgment ... on the 
question of the acceptability of the” sanction, fd. at 2658 (citation omitted). In this 
aspect of the inquiry, the Court has tended to focus on whether a given punishment would 
serve such purposes as deterrence and retribution. 1 am unable to speculate on any Eighth 
Amendment claims that may come before the Court in the future. 

b. What is your view about the relevance of the laws of other countries in 
developing our Eighth Amendment jurisprudence? 

Response: 

In considering whether a panicular punishment violates the Eighth Amendment, the 
Court has most recently said, “[tjhe judgments of other nations and the international 
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community are not dispositive as to the meaning of the Eighth Amendment. But the 
climate of international opinion concerning the acceptability of a particular punishment is 
also not irrelevant. The Court has looked beyond our Nation’s borders for support for its 
independent conclusion that a particular punishment is cruel and unusual.” Graham v. 
Florida, 130 S. Ct. 2011, 2033 (2010). As 1 understand this statement, the practices of 
other countries are no/ reviewed in determining whether “objective indicia of consensus 
against” the sanction exist. For purposes of that question, the practices of the States and 
the federal government arc what matters. The Court has instead referenced the practices 
of other nations to confirm the Court’s independent evaluation about the acceptability of 
the sanction (the second factor considered in the Court’s current test). My understanding 
of the Court's opinions is that such practices have never formed the basis for the Court’s 
independent eonclusions; in any event, I do not think these practices should do so. 

12) Do you think that international law and norms, specifically the treaties and other 
international laws the United States has signed, have any role to play in interpreting 
our own constitutional standards, for example in connection with exempting minors 
from the death penalty or prohibiting torture? 

Response: 

The Court has at times referenced treaties and other international law as confirming the Court’s 
independent evaluation about the acceptability of a sanction under the Eighth Amendment. As 
noted above, my understanding of the Court’s opinions is that international law has not formed 
the basis for the Court’s independent conclusions; in any event, 1 do not think it should do so. In 
some limited circumstances, international law may have a role to play in interpreting provisions 
directly relating to international matters. For example, in interpreting the constitutional 
provisions referencing “ambassadors,” the Court might consider the definition of “ambassadors” 
in international treaties. 


13) Please explain specifically what rights are protected under what you have called the 
“liberty clause” in light of current Supreme Court precedent. Do you find any 
constitutional weakness in the arguments recognizing any of those rights? 

Response: 

The Supreme Court has repeatedly stated that the liberty component of the Due Process Clause 
guarantees a constitutional right to privacy — protection against certain governmental actions 
interfering with decisions involving family and reproduction. The Court has held that this right 
to privacy protects, among other things, the right to have children, Skinner v. Oklahoma, 316 
Li.S. 535 (1942); the right to direct the education and upbringing of one’s children, Meyer v. 
Nebraska, 262 U.S. 390 (1923); Pierce v. Society’ oj Sisters, 268 U.S. 510 (1925); the right for a 
married couple to purchase contraceptives, Griswold v. Connecticut', 381 U.S. 479 (1965) and 
the right to terminate a pregnancy under certain circumstances. Roe v. Wade, 4 1 0 U.S. 113 
(1973); Planned Parenthood of Southeastern Pennsylvania v. Co.vey, 505 U.S. 833 (1992). I do 
not think it would be appropriate for me to criticize the reasoning or conclusion of the Court’s 
decisions in these cases. 
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14) In any given generation, does the Supreme Court have the authority to look at current 
American society, culture and mores to determine that there are new needs or freedoms 
that should be considered fundamental rights, or that there are new groups that may in 
certain circumstances be considered suspect classes? Does the Court have the authority 
to look at current American society and decide that rights once held fundamental are 
no longer fundamental? 

Response: 

All constitutional rights must be grounded in the text of the Constitution. Some constitutional 
provisions arc written in broad language, and the Court has applied that broad language to new 
factual situations in the cases that come before it. When it decides such cases, the Court looks to 
legal sourcevs — the text, structure, and history of the constitutional provision and the Court’s 
precedents interpreting it — to determine how to apply the constitutional language to the facts at 
issue. For some constitutional questions, most notably involving the liberty provision of the Due 
Process Clause of the Fourteenth Amendment, the Court also looks to the Nation’s traditions as 
they have been passed from generation to generation. This way of deciding cases, which most 
Supreme Court Justices have used, may lead to developments in the law over time. For example, 
the Court held in Katz v. United Slates, 389 U.S. 347 (1967), that the Fourth .Amendment 
conferred a right to be free from a warrantless wiretap, even though prior cases had required a 
trespass on physical property to establish a constitutional violation. 

15) Are there any unenumerated rights in the Constitution, as yet unarticulated by the 
Supreme Court, that you believe can or should be identified in the future? 

Response: 

All constitutional rights must be grounded in the text of the Constitution. Some constitutional 
provisions arc written in broad language, and the Court has applied that broad language to new 
factual .situations in the cases that come before it. 1 do not think it would be appropriate for me 
to comment on hypothetical future cases. 

16) Do you believe that the duty of the Supreme Court is to interpret the words of the 
Constitution only according to the meaning they had when the Constitution was 
adopted, when that meaning is ascertainable? 

Response: 

in interpreting certain constitutional provisions, the Court has found the original understanding 
of the provision to be dispositive. In District of Columbia v. Heller, 128 S. Ct. 2783 (2008), for 
example, all nine Justices appeared to agree that the original understanding should govern the 
question whether the Second Amendment confers an individual right to bear arms. For other 
constitutional provisions, the Court’s precedents have more frequently guided its approach. The 
First Amendment is a good example. The Framers of the Constitution did not understand the 
First Amendment as extending to libelous speech. The Court’s precedents, however, have 
applied the First Amendment to bar many defamation actions. E.g., New York Times v. Sullivan, 
376 U.S. 254 (1964). In general, as I stated at my hearing, 1 favor an approach to constitutional 
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inteq^retation that looks to a variety of legal sources — but only to legal sources- -to determine 
how to apply the provisions of the Constitution to cases coming before the Court. 

17) In his book. Active Liberty, Justice Breyer states that, “since law is connected to life, 
judges, in applying a text in light of its purpose, should look to consequences, including 
‘contemporary conditions, social, industrial, and political, of the community to be 
affected.’” 

Do you agree with Justice Breyer? 

Response: 

1 am not sure exactly what Justice Breyer meant by that sentence or what range of cases he was 
discussing. 1 do believe that, in some constitutional cases, the Court may appropriately consider 
the practical circumstances surrounding its decision. The Court’s interpretation of the Fourth 
Amendment is a good example. In deciding whether a particular search is unreasonable, the 
Court has often considered how its holding would affect the law enforcement practices of police. 
And in the realm of statutory interpretation, the Court often looks to the practical effects of 
interpreting a statute in a given manner to determine whether that interpretation is consistent with 
Congress’s intent in enacting the statute. 

18) The majority and dissenting opinions in Jackson v. Birmingham Board of Education, 

544 LI.S. 167 (2005) took very different approaches to statutory interpretation. The 
majority stressed the importance of interpreting the word “discrimination” in Title IX 
“broadly.” The dissenters, in contrast, wrote that Congress had not included causes of 
action for retaliation “unambiguously” in Title IX. 

a. Putting aside how you would have voted in that case, which general approach to 
statutory interpretation- the majority or the dissent- is closer to your reading of 
statutes? 

Response: 

My approach to statutory interpretation would begin with the text. Where the text is 
clear, that is the end of the matter. Where the text is ambiguous, other sources may be 
relevant in determining the meaning that Congress intended to ascribe to a particular 
provision, including the structure of the statute, the legal context in which the statute was 
enacted, and the history of the provisions in question. In general, statutory provisions 
should be read neither broadly nor narrowly; they should be read reasonably, in order 
best to determine Congrc.ss’.s intent. 

19) In Fitzpatrick v. Bitter, 427 IJ.S. 445 (1976), the Court held that Congress could, 
consistent with the Eleventh Amendment, override .state sovereign immunity through 
its enforcement power under Section 5 of the Fourteenth Amendment. Is Fitzpatrick 
consistent with Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996)? Please compare 
the decisions. 
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Response: 

In Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996), the Court held that the Eleventh 
Amendment prevents Congress from authorizing suits by Indian tribes against the States to 
enforee legislation enacted pursuant to the Indian Commerce Clause. In so holding, the Court 
overruled Pennsylvania v. Union Gas Co., 491 U.S, I (1989), which had held that Congress 
could authorize suits against the states to enforce legislation enacted pursuant to the Commerce 
Clause. Fitpalrick v. Bitzer, 427 U.S. 445 (1976), concerned a different constitutional provision: 
Section 5 of the Fourteenth Amendment. In Fitzpatrick, the Court held that Congress could 
authorize suits against the states to enforce legislation enacted pursuant to Section Five, The two 
decisions are not inconsistent. As the Court in Seminole Tribe explained, Fitzpatrick “held that 
through the Fourteenth Amendment, federal power extended to intrude upon the province of the 
Eleventh Amendment and therefore that § 5 of the Fourteenth Amendment allowed Congress to 
abrogate the immunity from suit guaranteed by that Amendment.” 517 U.S. at 59. The Court 
reasoned that "‘Fitzpatrick was based upon a rationale wholly inapplicable to” Congress’s Article 
1 powers, namely “that the Fourteenth Amendment, adopted well after the adoption of the 
Eleventh Amendment and the ratification of the Constitution, operated to alter the pre-existing 
balance between state and federal power achieved by Article 111 and the Eleventh Amendment.” 
Id. at 65. 

20) Since you graduated from law school, what in your view are the most significant cases 
the Supreme Court has decided and why do you consider them the most significant? 

Response: 

Some of the most significant cases decided by the Supreme Court since 1 graduated from law 
school are: 

Grutter v. Bollinger, 539 U.S. 306 (2003), and Gratz v. Bollinger, 539 U.S. 244 (2003): In these 
cases, the Court considered the constitutionality of two higher education admissions policies that 
took account of race. The Court upheld the University of Michigan Law School’s policy, which 
considered race as one of several factors in the evaluation of applications, as a nanowly tailored 
means of advancing the compelling state interest in achieving the educational benefits that flow 
from a diverse student body. The Court struck down the University of Michigan’s undergraduate 
admissions program, which assigned applicants a numerical score based on a variety of factors 
and added an automatic bonus to the scores of minority applicants, as a flat racial preference 
system in violation of the Fourteenth Amendment. 

Planned Parenthood of Southeastern Penn.sylvania v. Casey, 505 U.S. 833 (1992), and 
Washington v. Ghicksberg, 521 U.S. 702 (1997): In these cases, the Court considered the 
constitutionality of abortion restrictions and a physician-assisted suicide ban under the Due 
Process Clause of the Fourteenth Amendment. Casey reaffirmed the central holding of Roe v. 
Wade that the Due Process Clau.se protects a woman’s right to choose an abortion, while 
establishing a new, viability-based framework for evaluating the constitutionality of abortion 
restrictions. In Ghicksberg, the Court held that the Due Process Clause does not protect the right 
to assistance in committing suicide. In .so holding, the Court explained that the Due Process 
Clause protects “those fundamental rights and liberties which are, objectively, deeply rooted in 
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this Nation’s history and tradition and implicit in the concept of ordered liberty, such that neither 
liberty nor justice would exist if they were sacrificed.” 521 U.S. at 720. 

United States v. Lopez, 514 U.S. 549 (1995), United States v. Morrison, 529 U.S. 598 (2000), 
and Gonzales v. Raich, 545 U.S. 1 (2005): In these cases, the Court considered the 
constitutionality of laws enacted pursuant to Congress’s authority under the Commerce Clause. 

In Lopez, the Court invalidated a federal statute that made it a crime for a person to possess a 
firearm in a place that he know'S or has reason to know is a school zone. In Morrison, the Court 
invalidated a provision of the Violence Against Women Act that gave victims of gender- 
motivated violence a cause of action against the perpetrator. In Raich, the Court upheld a federal 
ban on the possession of marijuana grown at home for personal medical purposes. These cases 
are significant for their discussions of the limits on Congress’s Commerce Clause power. In 
particular, Lopez and Morrison set limits on Congress’s ability to regulate non-economic activity 
under the Commerce Clause. 

21) 11' you were forced to pick one Justice in the last 100 years whose judicial philosophy 
has been most influential on the Court, who would it he? 

Response: 

Oliver Wendell Holmes. His opinions eritiquing Lochner v. New York, 198 U.S. 45 (1905), and 
similar cases set forth the basic rationale for judicial deference to legislative policy decisions. In 
addition, his and Justice Brandcis’s opinions on free speech issues are the foundation for the 
Court’s First Amendment jurisprudence, 

22) Please name the most poorly reasoned Supreme Court case, in your view, of the last 
fifty years. 

Response: 

I do not think it would be appropriate for me to grade recent decisions of the Supreme Court, as 
the status of those cases as precedent and their application to new factual circumstances are 
issues that may come before the Court. One relatively recent decision (although not in the last 
50 years) that was poorly reasoned and that is unlikely to come before the Court again is 
Korematsu v. United Stares. 323 U.S. 214 (1944). 

23) If a decision is older, does it deserve more respect than a more recent decision? 

Response: 

All else equal, an older precedent may well deserve more respect. In considering whether to 
overrule a prior precedent, one of the factors the Court considers is whether the precedent “is 
subject to a kind of reliance that would lend a special hardship to the consequences of overruling 
and add inequity to the cost of repudiation.” Planned Parenthood of Southeastern Pennsylvania 
V. Casey, 505 U.S, 833, 854 (1992). The longer a decision has been on the books, the more 
likely it is to be subject to reliance and to have been specifically reaffirmed by subsequent 
decisions. These are not the only factors informing the stare decisis inquiry. The Court would 
also consider whether the rule has proven unworkable, whether related principles of law have left 
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the rule behind, or whether the facts have so changed as to have robbed the rule of significant 
application or justification. 

24 ) You spoke a bit at your hearing about justiciability. Where is the line between political 
questions and questions that arc appropriate for a court to decide? 

Response: 

The Court has described the category of non-justiciable political questions as follows: 

“Prominent on the surface of any case held to involve a political question is found a textually 
demonstrable constitutional commitment of the issue to a coordinate political department; or a 
lack of judicially discoverable and manageable standards for resolving it; or the impossibility of 
deciding without an initial policy determination of a kind clearly for nonjudicial discretion; or 
the impossibility of the court’s undertaking independent resolution without expressing lack of the 
respect due coordinate branches of government; or an unusual need for unquestioning adherence 
to, a political decision already made; or the potentiality of embarrassment from multifarious 
pronouncements by various departments of one question,” Baker v. Carr, 369 U.S. 1 86, 2 1 6 
(1962). Of these, the factors that have been the most significant in the Court’s political question 
cases are a “textually demonstrable commitment” of an issue to another branch and the lack of 
judicially manageable standards for deciding a challenge. In applying these and the other factors 
listed, the Court has attempted. to determine when the political branches are best left to 
themselves to resolve conflicts between them. 

25) What assurances can you give this Committee, the Senate, and the American people 
about your independence from the President and the White House? 

Response: 

1 believe that, at every stage of my career, 1 have demonstrated the ability to perform my duties 
in an appropriate manner, in accordance with all applicable professional standards. For example, 
the Office of the Solicitor General has a long tradition of exercising independent legal Judgment, 
and 1 believe 1 have upheld that tradition during my tenure. As 1 tc.stificd at my confirmation 
hearings, 1 believe deeply that an independent judiciary is fundamental to the rule of law. If 
confirmed, I would at all times exercise my independent judgment in considering the cases that 
come before the Court. 

26) As a general matter, what level of deference should the courts pay to Congressional 
findings? If courts should exercise more than rational basis review, how closely should 
courts examine witness testimony and documentary evidence from the Congressional 
record? 

Response: 

The Court .should be deferential to eongrossional findings of fact. The Court is institutionally 
incapable of collecting its own data, taking witness testimony, or producing investigative reports. 
Aeeordingly, the Court should give substantial regard to findings of fact made by Congress in the 
course of enacting a statute.. Of course, “the existence of congressional findings is not sufficient, 
by itself, to sustain the constitutionality” of legislation. United States v. Morrison, 529 U.S, 598, 
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614 (2000). If it were. Congress could insulate any and all statutes from constitutional review. 
But for reasons relating both to institutional competence and to institutional legitimacy, the 
courts should take very seriously congressional efforts to develop a record supporting a piece of 
legislation. 

27) Article IV, Section 1 provides that “Full Faith and Credit shall be given in each State to 
the public Acts, Records and judicial Proceedings of every other state. And the 
Congress may by general Laws prescribe the IVlanner in which such Acts, Records, and 
Proceedings shall be proved, and the Effect thereof.” Notwithstanding the Full F’aith 
and Credit Clause, many states have established a so-called “public policy exception” 
which permits such states not to recognize “public acts, records, and judicial 
proceedings” of other states when contrary to such states’ public policy. 

a. In your view, do public policy exceptions violate the Full Faith and Credit 
Clause? 

Response: 

The Supreme Court has stated that “the Full Faith and Credit Clause does not require a 

State to apply another State’s law in violation of its own legitimate public policy.” 

Nevada v. Hall, 440 U.S. 410, 422 (1979). 

b. Do you believe public policy exceptions may violate any other constitutional 
provision, and if so, which provision or provisions? 

Response: 

All state action must comply with federal constitutional requirements. But I am not 

aware of any Supreme Court decision suggesting that the use of a public policy exception 

violates any constitutional provision. 
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Written Questions of Senator Tom Coburn, M.D. 

Solicitor General Elena Kagan 
Nominee, U.S. Supreme Court 
U.S. Senate Committee on the Judiciary 
July 2,2010 


1. You were dean of Harvard Law School when Professor Mark Tushnet was hired. 
Like you. Professor Tushnet also clerked for Justice Thurgood Marshall, and when 
he received an endowed chair position at Harvard, you introduced him and called 
him as “one of the world’s leading law scholar!!, particularly one of the world’s 
leading constitutional law scholars” and praised his “contributions to the world of 
scholarship.” 

In a f981 law review article entitled “The Dilemmas of Liberal Constitutionalism, 
Professor Tushnet asserted that, if he were a judge, he “would decide what decision 
in a case was most likely to advance the cause of socialism.” 

a. Is this one of Professor Tushnet’s “contributions to the world of 
scholarship?” 

Response: 

My introduction for Professor Tushnet was not intended to suggest my agreement 
with any particular aspect of his scholarship or any particular article. It was intended 
to recognize his general standing in the sphere ofcon-stitutional law scholarship. 

b. How would you characterize such an approach to the law? 

Response: 

If Professor Tushnet meant that a judge should decide cases based on her own policy 
views about the best result, then I would characterize that approach as contrary to the 
rule of law. 

c. Would you endorse it? Why or why not? 

Response: 

No. Judges should decide eases based on legal sources, not on policy or political 
views. 

2. As an undergraduate, you wrote a thesis entitled: “To The Final Conflict: Socialism 
in New York City, 1900-1933,” and so I assume you are familiar with the tenets and 
beliefs of socialists. Please explain what the limits of government are in a socialist 
state. 


a. W'hat is the role of government in a socialist state? 
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Response: 

Other than writing an undergraduate thesis on a single aspect of the history of the 
American Socialist Party, I have not explored in any significant way the tenets or 
beliefs of socialists. My general view is that the role of government in a socialist 
state is more extensive than in a state based on free markets. 

b. Can you explain what a socialist’s views on the role of corporations under the 
Constitution would be? 

Response: 

Please see above. The role of a judge in interpreting the Constitution is to analyze 
cases based on legal sources, not political beliefs. 

3. According to Harvard Law’s website, the Critical Legal Studies movement seeks to 
demonstrate the indeterminacy of legal doctrine and show how any given set of legal 
principles can be used to yield contradictory results. Proponents of this movement 
are convinced that law and politics cannot be separated; they focus on the ways that 
law contributed to illegitimate social hierarchies and claim that neutral language 
and institutions, operated through law, mask relationships of power and control. 
They also adapt ideas drawn from Marxist and socialist theories to demonstrate 
how economic power relationships influence legal practices and consciousness. 

a. Do you agree with the views of the Critical Legal Studies movement? 

Re.sponse: 

No. 


b. If not, with which of their views do you disagree? 

Response: 

1 do not agree with any of the ways of understanding law and the legal system that are 
described above. 

4. According to Harvard Law’s website, “Legal Realists call into question three related 
ideals cherished by most Americans; the notion that, in the United States, the people 
select the rules by which they are governed; the conviction that the institution of 
judicial review reinforces rather than undermines representative democracy; and 
the faith that ours is a government of laws, not of men.’’ Realists suggest that judges 
often come to a decision first, then work backward to locate legal rules and 
construct legal arguments in support of the decision. Urging greater candor, the 
Realists wanted this process to occur openly, the better to evaluate judges’ decisions. 
Do you ascribe to that theory? 
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No, 
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5. Professor Tushnet has recommended reconsidering the 1883 Civil Rights cases in 
which the Supreme Court held that the Id"* Amendment prohibited only the 
abridgement of individual rights by the stale, rather than by private individuals and 
institutions. The Supreme Court has stated: “It is state action of a particular 
character that is prohibited. ... The wrongful act of an individual is simply a private 
wrong and if not sanctioned in some way by the state, or not done under state 
authority, the (individual's! rights remain in full force.’’ Professor Tushnet stated; 
“The state-action doctrine contributes nothing but obfuscation to constitutional 
analysis. It works as a bogeyman because it appeals to a vague libertarian sense 
that Americans have about the proper relation between them and their government. 
It seems to suggest that there is a domain of freedom into which the Constitution 
doesn’t reach. We would be well rid of the doctrine.’’ 

a. Do you agree with Professor Tushnet’s desire to be rid of the state action 
doctrine? Why or why not? 

Response: 

No, The state-action doctrine has been repeatedly reaffirmed by the Supreme Court, 
and the decisions adopting and applying the state action doctrine are entitled to stare 
decisis effect. These decisions, indeed, function as a basic postulate of our 
constitutional system. 

6. Last year, the Oklahoma Legislature passed a resolution that provides for a public 
referendum on whether to make English the official language of the state. The 
resolution, which will appear on the election ballot in November, makes English the 
official language of the State of Oklahoma, and requires all official actions be 
conducted in English. In the past, states such as Missouri and Arizona have passed 
official English referendums via statewide ballot by 86yo and 74%, respectively. 

During your time in the Clinton Administration, you advised the president that the 
administration should stay out of a case, Arizonans for Official English v. Arizona, in 
which the Ninth Circuit struck down an Arizona constitutional amendment 
mandating that state officials use only English in documents and state business. 

You stated “all in all, it seems that the best eourse here is to do nothing. From a 
political standpoint, we don’t want to highlight this issue. From a legal standpoint, 
we don’t want to defend the Ninth Circuit’s decision.’’ From these comments, I 
assume you believe the Ninth Circuit made the wrong decision. 

a. Why do you believe the court’s decision was something the federal 
government should not defend? 
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Response: 

My comments were meant to indicate that the filing of an amicus brief defending the 
Ninth Circuit’s decision would not advance President Clinton’s legal views or policy 
objectives. 

b. If adopted, Oklahoma will become the 3l“ state to declare English as its 
official language. Do you believe states have the right under the lO"' 
Amendment to declare English as their ofllcial language? Why or why not? 

Response: 

If Oklahoma adopts this resolution and a challenge to it comes before the Court, 1 
would fairly consider all the briefs and arguments presented. 

7. In response to a question from Senator Feinstein asking whether you believe the 
Constitution requires that the health of the mother be protected in any statute 
restricting access to abortion, you responded that “with respect to abortion 
generally, putting that (partial birth abortion) procedure aside, 1 think that the 
continuing holdings of the Court are that the woman’s life and the woman’s health 
must be protected in any abortion regulation.” 

a. Please explain what you meant by “any abortion regulation.” 

Response: 

1 meant to refer to statutes or regulations that restrict a woman’s access to an abortion 
generally, rather than restricting the procedure specified in the Federal Partial-Birth 
Abortion Ban Act. My statement was meant to conform to the Court’s statement in 
Planned Parenlhood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992), 
that “subsequent to viability, the State in promoting its interest in the potentiality of 
human life may, if it chooses, regulate, and even proscribe, abortion except where it is 
necessary, in appropriate medical judgment, for the preservation of the life or health 
of the mother.” Id. at 878 (plurality opinion) (citation omitted). The Court has 
reaffirmed this principle in recent decisions. See, e.g., Ayotte v. Planned Parenthood 
of Northern New England. 546 U.S. 320, 327 (2006) (“New Hampshire does not 
dispute, and our precedents hold, that a State may not restrict access to abortions that 
are “‘necessary, in appropriate medical judgment, for the preservation of the life or 
health of the mother.’”) (citing Casey)-, Gonzales v. Carhart, 550 U.S. 124, 161 
(2007) (noting that “[tjhc prohibition in the [Federal Partial-Birth Abortion] Act 
w'ould be unconstitutional, under precedents w'C here assume to be controlling, if it 
‘subject[cd] [women] to significant health risks,”’ but “whether the Act creates 
significant health risks for women has been a contested factual question” with respect 
to the procedure at issue in that case) (citing Casey). 

b. Do you believe there must be a health exception included in abortion funding 
restrictions? 
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Response: 

The Supreme Court has held that there is no constitutional right to abortion funding 
and has not subjected abortion funding regulations to heightened constitutional 
scrutiny. Beal v. Doe, 432 U.S. 438 (1977); Maher v. Roe, 432 U.S. 464 (1977); 
Poelker v. Doe, 432 U.S. 519 (1977). My statement to Senator Feinstein, which was 
intended to reflect my understanding of the prevailing law, was not meant to suggest 
that abortion funding regulations must contain a life or health exception. 

c. Do you believe there must be a health exception included in parental 
involvement laws? 

Response: 

The Supreme Court has held that a parental involvement statute is constitutional 
provided it contains a provision to protect the health of the minor in medical 
emergencies. Ayotte v. Planned Parenthood of Northern New England, 546 U.S. 320, 
328-29 (2006). My statement to Senator Feinstein was meant to be consistent with 
this holding. 

d. Do you believe there must be a health exception included in informed consent 
laws? 

Response: 

As noted above, in Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 
U.S. 833 (1992), the Supreme Court reaffirmed the holding of Roe v. Wade that 
“subsequent to viability, the State in promoting its interest in the potentiality of 
human life may, if it choose.s, regulate, and even proscribe, abortion except where it is 
necessary, in appropriate medical judgment, for the preservation of the life or health 
of the mother,” id. at 878 (plurality opinion) (citation omitted), and the Court has 
reaffirmed this principle in recent decisions. But the Court has not considered how 
this principle would apply to an informed consent statute that did not contain an 
exception for a medical emergency. (The informed consent statute upheld in Casey 
did contain such an exception. Id. at 881.) My statement to Senator Feinstein was 
not intended to state any view on this question. 

8. I believe each profession has an obligation to serve the less fortunate. I take that 
belief personally and apply it in my career as a physician. While I am not a lawyer, 

I do know the legal profession encourages and actively promotes, as does my 
medical profession, pro huno services. In fact. Rule 6.1 of the ABA Model Rules of 
Professional Conduct, which governs the behavior of attorneys, states “[e]very 
lawyer has a professional responsibility to provide legal services to those unable to 
pay. A lawyer should aspire to render at least 50 hours of pro bono public legal 
services per year.” It goes on to note the various ways that responsibility should be 
fulfilled, stating the lawyer should provide those services to “persons of limited 
means or charitable, religious, civic, community, governmental and educational 
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organizations in matters that are designed primarily to address the needs of persons 
of limited means.” 

Comment 1 of Rule 6.1 reinforces the importance of pro bono services when it states, 
“[e|very lawyer, regardless of professional prominence or professional work load, 
has a responsibility to provide legal services to those unable to pay...” Comment 9 
goes even further by stating, “[bjecause the provision of pro bono services is a 
professional responsibility, it is the individual ethical commitment of each lawyer.” 

Based on the Model Rules and your comments in the committee-required 
questionnaire for your nomination as solicitor general, which merely notes Harvard 
Law School’s institution of a tuition-free third year and loan forgiveness for 
students engaged in public service, 1 am concerned by your personal lack of pro 
bono legal services. 

a. In your Supreme Court questionnaire, you note that you have “served on the 
boards of numerous non-profit organizations” and “promoted public service 
and pro bono work” while Dean at Harvard. But, you “did not engage in any 
individual representation of clients.” In fact, your pro bono work appears to 
be far less than prior Supreme Court nominees, despite some of those 
nominees' restrictions on providing these services due to their careers as 
judges. Both Chief Justice John Roberts and Harriet Miers listed extensive 
pro bono activities, including representing indigent clients, in their 
questionnaires. Even Justices Sotomayor and Alito, who had spent most of 
their careers as judges and were prohibited from representing clients in pro 
bono work, had more meaningful volunteer work for the underprivileged 
and indigent. 

i. Since graduating from law school, have you ever volunteered your 
time for pro bono legal services that would qualify you to fulfdl the 
yearly requirements of Rule 6.1 of the Model Rules of Professional 
Conduct? Why or why not? 

Response: 

My pro bono work as a lawyer is listed in my questionnaire response except 
that 1 may have done some pro bono work at Williams and Connolly that I do 
not now recall. My general practice as both a government lawyer and an 
academic was not to represent individual clients (whether for pay or pro 
bono). 1 do not know whether my efforts to expand pro bono opportunities 
as Dean of Harvard Law School or my service on the boards of several 
organizations devoted to representation of needy persons falls within Rule 
6 . 1 . 

ii. Please list the cases or clients you have participated in or in which you 
have represented a client pro bono. 
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Response: 

Please see above. 

b. While I realize the legal profession does not institute disciplinary measures 
for those who do not provide at least 50 hours of pro hono services, Rule 6.1 
and its commentary very clearly states the provision of these services is a 
“professional responsibility” and the “individual ethical commitment of each 
lawyer.” Do you believe you have failed in your responsibilities and ethical 
commitments to the legal profession by choosing not to provide pro hono 
services? Why or why not? 

Response: 

No. As noted above, my general practice as a government lawyer and academic was 
not to represent individual clients (whether for pay or pro bono). 1 therefore 
undertook other efforts to promote pro bono service. As Dean of Harvard Law 
School one of my highest priorities was expanding the pro bono service opportunities 
available to students. In particular, 1 oversaw a significant expansion on the Law 
School’s clinical programs, which provide needed representation to indigent clients, 
in areas ranging from housing and employment to child advocacy to gender violence. 
In addition, 1 have served on the boards of several organizations devoted to increasing 
public interest and pro bono opportunities for lawyers. 1 have tried to make a 
difference in this sphere by devoting substantial time and energy to these activities. 

9. Please identify specifically all legislation and executive orders on which you or 
someone under your supervision were consulted by anyone in the current 
administration, including any Executive Branch Agency or the Office of the 
President, while you were serving as the Solicitor General. 

Rcspon.se: 

The primary function of the Office of the Solicitor General is to represent the United States 
before the Supreme Court and to oversee the representation of the federal government in the 
courts of appeals. In the normal course, the Office does not review draft legislation or 
executive orders. In some circumstances, a lawyer in the Office may be consulted on such 
matters — as when a draft legislative provision concerns Supreme Court review or some other 
topic within the lawyer’s expertise. For example, 1 recall that 1 was con.sultcd, along with 
several other lawyers in the Office, about a draft executive order regarding preemption and a 
draft statutory provision concerning Supreme Court review of eases arising under financial 
regulatory reform legislation. These consultations arc usually informal and arc often 
performed as a courte.sy to Justice Department colleagues in other divisions that have 
primary responsibility over the matters. Because these consultations arc usually informal, the 
Office docs not keep records of them. 

10. Please identify specifically all cases, motions, policies, regulations, and other matters 
in which you or someone under your supervision were consulted by an Executive 
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Branch Agency or the Office of the President while you were serving as the Solicitor 
General. 

Response: 

Lawyers in the Solicitor General’s Office frequently consult with lawyers in executive 
agencies. These contacts ensure that all relevant agencies participate in formulating the 
position taken by the United States before the Supreme Court in a particular case. They 
occur on a daily basis, and the Office does not keep records of them. Contacts with the 
Office of the President are governed by Justice Department policy and are more limited. The 
Office also docs not keep records of these contacts, 1 do not believe that it would be 
appropriate for me to disclose the executive branch entities consulted in a particular case, or 
to describe the content of the communications. 
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1. As Solicitor General, you chose not to file a brief on behalf of the United 
States in the landmark case McDonald v. Chicago. Why did the government 
decide not to file a brief in this case? 

Response: 

It has long been the practice of the Office of the Solicitor General not to file an 
amicus brief in eases concerning the application of a constitutional provision to the 
states (so-called incorporation cases). Although incorporation cases raise important 
issues of constitutional interpretation, and may matter greatly to individual citizens, 
those issues do not implicate the responsibilities and obligations of the federal 
government under the Constitution. Incorporation cases therefore do not fall within 
the category of cases in which the Office of the Solicitor General files amicus briefs: 
those where the federal government itself has a clear and specific interest in the 
resolution of the case. McDonald v. City’ of Chicago was an incorporation case. The 
issue in McDonald was whether the Second Amendment individual right to bear arms 
recognized in District of Columbia v. Heller also applies to the states. The 
application of the Second Amendment individual right to bear arms to the federal 
government was settled by Heller, and the decision not to file an amicus brief in 
McDonald was consistent with the longstanding practice of the Office of the Solicitor 
General. 

2. Justice Kennedy’s opinion in Boumediene set out a multi-factor test for 
determining whether habeas corpus rights extend to detainees held at 
Guantanamo Bay. Is this multi-factor test relevant to whether other 
constitutional rights extend to detainees held at Guantanamo or other areas 
abroad? How would you analyze whether other constitutional rights extend 
to detainees held at Guantanamo or other areas abroad? 

Response: 

In Boumediene v. Bush, the Supreme Court held, among other things, that foreign 
nationals apprehended abroad and detained at Guantanamo Bay have the 
constitutional privilege of habeas corpus. The Court based its conclusion on the 
following factors: “( 1 ) the citizenship and status of the detainee and the adequacy of 
the process through which that status determination was made; (2) the nature of the 
sites where apprehension and then detention took place; and (3) the practical 
obstacles inherent in resolving the prisoner’s entitlement to the writ.” 128 S. Ct. 
2229, 2259 (2008). Some or all of these factors may be relevant in deciding whether 
and to what extent other constitutional provisions apply to detainees held at 
Guantanamo or other areas abroad, depending on the particular constitutional 
provision at issue. In considering whether other constitutional rights apply abroad, 
the Court has looked to the text, structure, and history of the particular constitutional 
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provision. See, e.g.. United States v. yerdugo-Urquidez, 494 U.S. 259,265-68 (1990) 
(looking to text and Framer’s intent to conclude that the Fourth Amendment docs not 
apply to a search of a nonresident alien located outside the United States by United 
States agents). The Court has also found relevant the citizenship status of the 
claimant, id., and the status of the territory, see, e.g., Balzac v. Porto Rica, 258 U.S. 
298 (1922) (Sixth Amendment right to jury trial inapplicable in Puerto Rico); 

Ocampo y. United States, 234 U.S. 91 (1914) (Fifth Amendment grand jury provision 
inapplicable in Philippines); Dorrv. United States, 195 U.S. 138 (1904) (jury trial 
provision inapplicable in Philippines); Hawaii v. Mankichi, 190 U.S, 197 (1903) 
(provisions on indictment by grand jury and jury trial inapplicable in Hawaii); 

Downes v. Bidwell, 182 U.S. 244 (1901) (Revenue Clauses of Con.stitution 
inapplicable to Puerto Rico). The practical consequences of applying the particular 
constitutional right abroad might also be relevant to the Court’s analysis. See, e.g., 
Verdugo-Urquidez, 494 U.S. at 277-78 (Kennedy, J., concurring); Reid v. Covert, 354 
U.S. 1 (1957) (Harlan, J., concurring in the judgment) (looking to the “particular 
circumstances, the practical necessities, and the possible alternatives which Congress 
had before it" in concluding that the constitutional right to a trial by jury applied to 
spouses of American soldiers tried before military courts on military bases in England 
and Japan). 

3. How would you analyze whether enemy belligerents held in the United States 
are entitled to a particular constitutional right by virtue of their presence in 
the United States? For example, if non-citizen military detainees were 
transferred from abroad to a domestic prison, how would you determine 
whether their presence in the United States entitled them to particular 
constitutional rights? 

Response: 

The Supreme Court has never considered whether non-citizen military detainees 
transferred from a location abroad to a domestic prison are entitled to greater 
constitutional protections by virtue of their presence in the United States. Whether 
and to what extent a particular constitutional provision applies to an enemy 
belligerent held in the United States likely would depend on the facts of the case, as 
well as the text, structure, and history of the constitutional provision at issue. In such 
a case, the detainees might argue that constitutional provisions typically apply with 
greater force in the United States than they do abroad. But the United States 
presumably would argue that the mere transfer of detainees from a prison abroad to a 
domestic prison should not affect their constitutional status given that the detainees 
have no substantial connection with this country. 

4. How would you determine whether the Authorization for Use of Military 
Force authorizes the detention of citizen or non-citizen enemy belligerents 
captured in the United States? How would you analyze whether the 
President’s power under Article H of the Constitution authorizes the 
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detention of citizen or non-citizen enemy belligerents captured in the United 
States? 

Response: 

Whether the Authorization for Use of Military Force authorizes the detention of 
citizen or non-citizen enemy belligerents captured in the United States is a question of 
statutory interpretation. In considering whether Congress meant to confer such 
authority on the President when it enacted the AUMF, the Court would look to the 
text of the statute as the best evidence of Congress’s intended meaning. If the text is 
ambiguous, the Court would look to the structure and legislative history of the statute. 
In a prior case interpreting the AUMF, a plurality of the Court also looked to 
principles of the law of war. Hamdi v. Rumsfeld, 542 U.S. 507, 518-21 (2004). In al- 
Marri v. Pucciaretti, 534 F.3d 213 (4*'’ Cir. 2008) (en banc), the Fourth Circuit held 
that the AUMF authorizes the President to detain a non-citizen legal resident as an 
enemy combatant. The Supreme Court granted certiorari, 129 S.Ct. 680 (2008), but 
vacated and remanded the case after the detainee was transferred from military to 
civilian custody, 129 S. Ct. 1545 (2009). Whether the President has the authority 
under Article I! of the Constimtion to detain a citizen or non-citizen enemy 
belligerent captured in the United States is a question of executive power that the 
Court likely would analyze under the framework set forth in Justice Jackson’s 
concurring opinion in Youngstown Sheet & Tithe Co. v. Sawyer, 343 U.S. 579 (1952). 

5. How would you analyze whether particular questioning falls within the 
public safety exception to Miranda, as established by Quarles'! 

Response: 

In New York v. Quarles, 467 U.S, 649, 657 (1984), the Supreme Court held that “the 
need for answers to questions in a situation posing a threat to the public safety 
outweighs the need for the prophylactic rule protecting the Fifth Amendment’s 
privilege against self-incrimination.” The Court concluded that “overriding 
considerations of public safety” justified a police officer’s decision to ask an arre.stee 
questions about the location of an abandoned weapon before providing him with 
Miranda warnings. In analyzing whether particular questioning falls within the 
public safety exception, the Court likely would consider the gravity and immediacy of 
the public safety threat and whether the questions were directed to addressing that 
threat. The Court might also consider whether Quarles should apply differently in 
terrorism cases than in ordinary criminal cases because of the distinctive public .safety 
needs involved in the former. 
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Senator Grassley’s Written Questions for Elena Kagan, to be an Associate Justice, United 
States Supreme Court 


CONSTITUTIONALITY OF THE FALSE CLAIMS ACT 


In 2000, the Court decided Vennom Agency of Natural Resources v. United Slates, holding 
that qui tarn relators filing claims on behalf of the Government under the False Claims Act 
have Article 3 standing to sue on behalf of the United States or a State (or state agency) 
because of the Government’s injury in fact. However, some continue to question whether 
qui tarn statutes are constitutional under Article 2 because they interfere with the Executive 
Branch’s ability to prosecute cases. 

• Are you familiar with these arguments? 

Response: 

[ am familiar with these arguments, although to the best of my recollection I have never 
written or spoken in my personal capacity on the constitutionality of the False Claims Act. 

• Oo you agree with the Court’s reasoning that a qui tarn relator has Article 3 
standing because of the United States’ injury in fact? Why or why not? 

Response: 

In Vermont Agency of Natural Resources v. United Stales ex rel. Stevens, 529 U.S. 765 
(2000), the Court held that a qui tarn relator filing a claim under the False Claims Act has 
standing under “the doctrine that the assignee of a claim has standing to assert the injury in 
fact suffered by the assignor,” because tbe Act “can reasonably be regarded as effecting a 
partial assignment of the Government’s damages claim.” Id. at 773. The Court concluded 
that “the United States’ injury in fact suffices to confer standing on” the relator. Id. at 774. 
None of the Justices disagreed with that conclusion. Vermont Agency of Natural Resources 
is a precedent of the Court entitled to stare decisis effect. 

• Do you have an opinion on the arguments that the qui tarn provisions are 
unconstitutional because they impede the Executive Branch? If so, what is your 
opinion and why? 

Response: 

In its many cases involving the qui tarn provisions of the False Claims Act, the Supreme 
Court has never suggested that these provisions are unconstitutional because they 
impermissibly interfere with the President’s Article 11 powers. If a claim of this kind is ever 
brought to the Court, 1 would fairly consider all the briefs and arguments presented. 
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• The Kramers of the Constitution, in the First Congress, enacted several qui tarn 

statutes. What deference do you give this fact when assessing the constitutionality of 
qui lam statutes in the present day? 

Response: 

The practice of the First Congress is relevant to interpreting the Constitution. The enactment 
of qui tarn statutes by the Framers of the Constitution would suggest that the Framers did not 
think that qui tarn statutes were unconstitutional. 


BACKGROUND AND INVOLVEMENT WITH FALSE CLAIMS ACT 


It appears you have only been involved with one False Claims Act case in your brief tenure 
as Solicitor General, Graham County Soil and tVater Conservation District et al. v. United 
Stales ex rel. Wilson , 

• Are you familiar with the False Claims Act? 

Response: 

My familiarity with the False Claims Act is based mostly on my representation of the United 
States as Solicitor General. In that capacity, 1 have served as counsel of record in two 
Supreme Court cases concerning the False Claims Act: Graham County Soil and Water 
Conservation District v. United States ex rel. Wilson and United States ex rel. Eisenstein v. 
City of New York. I have also authorized filings in the following lower-court cases 
concerning the Act: United States ex rel. Daniel Kirk v. Schindler Elevator Corp. (2d Cir.); 
United States ex rel. Jolene Lemmon v. Envirocare of Utah (lO"’ Cir.); United States ex rel. 
Mark Radcliffe v. Purdue Pharma, L.P. (4''’ Cir.); United States v. Caremark (W.D. Tex.); 
United States ex rel. Roger L. Sanders v. Allison Engine Co. (S.D. Ohio); United States ex 
rel. Terri Dugan v. ADT Security Systems, Inc. (d"” Cir.); United States ex rel. Dimitri 
Yannacopoiilos v. General Dynamics and Lockheed Martin Corp. (f" Cir.); United States ex 
rel. Bahrani v. Conagra, Inc. (lO"" Cir.); United States ex rel. Sadek R. Eheid, M.D. v. 
Theresa A. Lungwitz (9"’ Cir.); United States ex rel. Jerre Frazier v, lASlS Healthcare Corp. 
(9'*' Cir.); United States ex rel. Marx’ Cafa.s.w v. General Dynamics C4 Systems, Inc. (Q'*" 

Cir.). 

• Have you ever written or spoken publicly about tbe False Claims Act? 

Response: 

Other than in the briefs listed above, to the best of my recollection 1 have not written or 
spoken publicly about the False Claims Act. 

• What about the issue of the constitutionality of the qui tarn or any other provisions 
of the False Claims Act? If so, please explain the circumstances and context and 
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whether you wrote anything on the subject or provided anyone with your views on 
the subject. 

Response: 

To the best of my recollection, 1 have not written or spoken about the constitutionality of any 
provision of the False Claims Aet. 

• Have you ever written about the constitutionality of qui tarn provisions in any other 
federal law? If so, please explain the circumstances and the context and whether 
you wrote anything on the subject or provided anyone with your views on the 
subject. 

Response: 

As Solicitor General, I have authorized filings in the following lower-court cases defending 
the constitutionality of the qui tarn provision contained in 35 U.S.C. § 292(b): Bride 
Research Associates Team, LLC v. A.O. Smith Corp. (E.D. Wise.); Raymond E. Stauffer v. 
Brooks Brothers, Inc. (S.D.N.Y.); Public Patent Found., Inc. v. Glaxosmithkiine Consumer 
Healthcare, L.P. (S.D.N.Y.); and Public Patent Found.. Inc. v. McNeil-PPC (S.D.tS.Y . and 
2d Cir.). To the best of my recollection, 1 have not otherwise written or spoken about the 
constitutionality of any qui tarn provision in any federal taw. 

• Do you feel you have any bias against the False Claims Act that would impact on 
your ability to fairiy decide a case involving the statute? If so, please explain. 

Response: 

No. 


WHISTLEBLOWER PROTECTIONS 


Do you believe that the Legislative Branch has the constitutional authority to provide 
meaningful whistleblower protections for Executive Branch employees? 


Congress has the constitutional authority to enact legislation providing meaningful whistleblower 
protections for Executive Branch employees, so long as the legislation is based on an enumerated 
power granted by Article 1 and docs not violate any other constitutional provision. 


3 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 00498 Fmt 6601 


Stmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



489 


VerDate Nov 24 2008 


Do you believe that Congress has the constitutional authority to restrict how the Executive 
Branch uses taxpayer dollars? 

Response: 

Congress has the power to appropriate taxpayer funds. Pursuant to that power. Congress may 
place limits on how the Executive Branch spends taxpayer funds, provided those limits do not 
violate any other eonstitutional provision. 

Specifically, does Congress have the authority to limit appropriated funds from paying the 
salary of any Executive Branch employee that “prohibits or prevents, or attempts or 
threatens to prohibit or prevent, any other officer or employee of the Federal Government 
from having any direct. ..communication or contact with any Member. ..of Congress?” If 
not, why not? 

Response: 

If a challenge to such a statutory provision were to come before the Supreme Court, I would 
fairly consider all the briefs and arguments presented. 

WHISTLEBLOWERS AND THE FIRST AMENDMENT 


In 2006, the Supreme Court issued a 5-4 decision in Garcetti v. Ceballos, which held that 
when public employees make statements pursuant to their official duties, they are not 
speaking as citizens for First Amendment purposes and the Constitution does not insulate 
their communications from employer discipline. This decision creates a different set of 
First Amendment rights for public employees and private employees. I’m concerned that 
the decision bas created an incentive for public employees to go outside their chain of 
command and report wrong doing to the media or some other outside channel because an 
employer could retaliate against them for speaking up inside the government agency. 

• Do you agree with the Court that public employees that speak up pursuant to their 
employment responsibilities they should not be entitled to First Amendment 
protections? 

Response: 

In Garcetti v. Ceballos, 547 U.S. 410 (2006), the Supreme Court held that the First 
Amendment does not protect a govemment employee from discipline based on speech made 
pursuant to the employee’s official duties. Garcetti is a precedent of the Court entitled to 
stare decisis effect. 
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• Do you believe that there should be two standards for First Amendment speech for 
public employees and private employees? 

Response: 

In Garcetti, the Supreme Court recognized that “public employees do not surrender all their 
First Amendment rights by reason of their employment.” Instead, “the First Amendment 
protects a public employee’s right, in certain circumstances, to speak as a citizen addressing 
matters of public concern.” 547 U.S. at 4 1 7. The Court's decisions in this area, including 
Pickering u Board of Education of Township High School District 205, 391 U.S. 563 (1968), 
and Connick v. Myers, 461 U.S. 138 (1983), establish the general proposition that a public 
employee is protected by the First Amendment from discipline based on speech made in the 
employee’s private capacity, but is not protected from discipline based on speech made 
pursuant to the employee’s official duties. The First Amendment does not apply to the 
actions of private employers. Pickering, Connick, and Garcetti are precedents of the Court 
entitled to stare decisis effect. 

• Do you agree with the Court that the limitation on First Amendment speech by 
Government employees acting pursuant to their employment responsibilities is 
necessary for providing “public services efficiently”? 

Response: 

In Garcetti, the Court explained that its decisions “have sought both to promote the 
individual and societal interests that are served when employees speak as citizens on matters 
of public concern and to respect the needs of government employers attempting to perform 
their important public functions.” 547 U.S. at 420. The Court concluded that the plaintiff 
was not entitled to First Amendment protection for speech made pursuant to his duties as a 
prosecutor, on the ground that “when public employees make statements pursuant to their 
official duties, the employees arc not speaking as citizens for First Amendment purposes, and 
the Constitution does not insulate their communications from employer discipline.” Id. at 
42 1 . Garcetti is a precedent of the Court entitled to stare decisis effect. 

• Under Garcetti, the Court created a system where there arc now two types of First 
Amendment analysis for Government employees. First, if they speak pursuant to 
their employment responsibilities to report wrongdoing, they are afforded no First 
Amendment protection. However, if they speak as a citizen, presumably to the 
media or some other outside source to relay the concerns, the possibility of First 
Amendment protection arises, subject to the Court’s precedent in Pickering v. Board 
of Ed. Of Township High School Disl. 205 and Connick v. Myers. Do you agree that 
this two-step approach creates an incentive for a public employee to report 
wrongdoing outside of the chain of command? If not, why not? 
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Response: 

The Ninth Circuit’s decision in Garcetti noted this concern, stating, “To deprive public 
employees of constitutional protection when they fulfill this employment obligation, while 
affording them protection if they bypass their supervisors and take their tales, for profit or 
otherwise, directly to a scandal sheet or to an internet political smut purveyor defies sound 
reason." Cehallos v. Garcelti, 361 F.3d 1 168, 1 176 (9’*’ Cir. 2004). The Supreme Court 
rejected this argument, reasoning that if “a government employer is troubled by” this state of 
affairs, “it has the means at hand to avoid it. A public employer that wishes to encourage its 
employees to voice concerns privately retains the option of instituting internal policies and 
procedures that are receptive to employee criticism. Giving employees an internal forum for 
their speech will discourage them from concluding that the safest avenue of expression is to 
state their views in public.” 547 U.S. at 424. As noted above, Garcetti is a precedent of the 
Court entitled to stare decisis effect. 


ADHERE.NCE TO FEDERAL SENTENCING GUIDELINES 


The Federal Sentencing Commission and the Federal Sentencing Guidelines have faced a 
number of challenges that have come before the Supreme Court. The Supreme Court 
upheld the constitutionality of the Sentencing Commission in 1989. 

In 2005, the Supreme Court held that the mandatory nature of the Federal Sentencing 
Guidelines violated defendant’s sixth amendment right to a jury trial. As a result, the 
Court held that the guidelines are not to be considered mandatory and are instead merely 
advisory. 

The Court has continued to find problems with the Sentencing Guidelines and recently 
stated in Nelson v. United States, “The Guidelines are not only not mandatory on sentencing 
courts; they are also not to be presumed reasonable.” 

• Do you agree with the Supreme Court that the Sentencing Guidelines are not 

mandatory and not entitled to a presumption of reasonableness? Why or why not? 

Response: 

In United States v. Booker, 543 U.S. 220 (2005), the Supreme Court held that a mandatory 
Federal Sentencing Guidelines System violates the Sixth Amendment. The Court further 
held that the proper remedy was to sever the provision of the federal sentencing statute 
making the Guidelines mandatory and directing appellate courts to apply a dc novo standard 
of review to departures from the Guidelines. As a result, the Guidelines arc now advisory, 
and appellate review of sentencing decisions is limited to determining whether they are 
reasonable. In Rita v. United States, 551 U.S. 338 (2007), the Court held that when a district 
Judge imposes a .sentence within the Guidelines range, the appellate court may presume that 
the sentence is reasonable. This presumption, said the Court, “reflects the nature of the 
Guidelines-writing task that Congress set for the Commission and the manner in which the 
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Commission carried out that task,” Id at 347. As Rita made clear, this presumption applies 
to appellate review only; “the sentencing court does not enjoy the benefit of a legal 
presumption that the Guidelines sentence should apply.” Id. at 351. Instead, the sentencing 
court should ‘‘make an individualized asse.ssment based on the facts presented.” Gall v. 
United States^ 552 U.S. 38, 50 (2007). In Nelson v. United States, 129 S. Ct. 890 (2009) (per 
curiam), the Supreme Court summarily reversed a Fourth Circuit decision upholding a 
sentence imposed by a district judge who justified the sentence on the ground that ‘‘the 
Guidelines are considered presumptively reasonable.” The Nelson Court reaffirmed the 
conelusion in Rita that “the Guidelines arc not only not mandatory on sentencing courts; they 
arc also not to be presumed reasonable.” Id. aX 892. S/to and rVefson are precedents of the 
Court entitled to stare decisis effect. 

• If the Sentencing Guidelines are not mandatory and not entitled to a presumption of 
reasonableness, in your view, is the Sentencing Commission necessary? Should we 
instead, just commission universities or academics to do statistical analysis of 
judicial sentences? 

Response: 

In Rita, the Supreme Court described the Sentencing Commission’s role as follows: ‘‘The 
Commission’s work is ongoing. The statutes and the Cjuidelines themselves foresee 
continuous evolution helped by the sentencing courts and courts of appeals in that process. 
The sentencing courts, applying the Guidelines in individual cases may depart (either 
pursuant to the Guidelines or, since Booker, by imposing a non-Guidelincs sentence). The 
judges will set forth their reasons. The Courts of Appeals will determine the reasonableness 
of the resulting sentence. The Commission will collect and examine the results. In doing so, 
it may obtain advice from prosecutors, defenders, law enforcement groups, civil liberties 
associations, experts in penology, and others. And it can revise the Guidelines accordingly. . 

. . The result is a set of Guidelines that seek to embody the § 3553(a) considerations, both in 
principle and in practice.” 551 U.S. at 350. Whether the Sentencing Commission is still 
necessary is a policy judgment for Congress. Presumably, Congress will make that judgment 
based on its view of how the Commission is carrying out its remaining duties and what 
alternative mechanisms arc available to do this work. 

• Do you believe that decisions by the Sentencing Commission to amend the 
Guidelines and impose them retroactively are healthy for the Courts? Why or why 
not? 

Response: 

I am aware that the Sentencing Commission has on occasion decided to give retroactive 
effect to amendments to the Federal Sentencing Guidelines pursuant to its authority under 28 
U.S.C. § 994(u), A federal district court then has the authority to modify a sentence based on 
the Commission’s decision under 1 8 U.S.C. § 3582 (c)(2). The Court has recognized that 
retroactivity decisions fall within the discretion of the Commission. Dillon v. United States, 
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2010 WL 2400109, at *7 (June 17, 2010). Whether such decisions are healthy for the courts 
is a policy question for the Commission and ultimately for Congress. 

TAXATIOIN AND THE TAKINGS CLAUSE 


The Fifth Amendment to the Constitution states that “private property [shall not| be taken 
for public use, without just compensation.” What are your thoughts on what extent this 
may limit Congress’ taxing power? 

Rc.sponsc: 

The Supreme Court has long recognized the power of the government to tax its citizens. E.g., 
M’Culloch V. Maryland, 17 U.S. (4 Wheat.) 316(1819). Chief Justice John Marshall noted that 
the “security against the abuse of this power, is found in the structure of the government itself. 

In imposing a tax, the legislature acts upon its constituents. This is, in general, a sufficient 
security against erroneous and oppressive taxation.” Id. at 428. The Coun has never held that 
the Fifth Amendment limits Congress’s taxing power. Rather, the Court has said that a tax is 
generally not a constitutional “taking.” County of Mobile v. Kimball, 1 02 U.S. 691 ( 1 880). 

Obviously, a tax always, in some sense, constitutes a “taking,” but couldn’t there be a 
situation where the tax was so onerous, and the benefit received by tbe taxpayer from tbe 
onerous tax was little-to-none, that such a tax would constitute a constitutionally- 
prohibited “takings”? Saul Levmore, dean of the University of Chicago Law School, has 
argued that expenditures from tax revenues must provide roughly commensurate 
reciprocal benefit to avoid a takings claim.' Do you agree? Please explain your answer. 

Response: 

The Supreme Court’s preeedents in this area have not recognized a Fifth Amendment limitation 
on Congress’s taxing power. 1 am aware that some academics have urged the Court to do so, but 
1 have never studied this scholarship. If a claim of this kind is ever brought to the Supreme 
Court, 1 will fairly consider all the briefs and arguments presented. 

Professor Calvin Massey of the University of California Hastings College of the Law has 
written that “Surely an income tax of 100 percent imposed on a single individual - for 
example. Bill Gates - would violate the Takings Clause. If that is so, then the problem 
becomes a matter of degree.”^ Do you agree? If not, please explain. Jf you do agree, how 
would you think the line could be articulated between taxes that violate the takings clause, 
and taxes that do not? 


' See Saul Levmore. Just Compemalion and Just Potitks, 22 Conn. L. Rev. 285, 292 (1990), 

" See Calvin R. Massey, Takings and Progressive Rate Teveation, 20 Harv. J. L. & Pub. Pofy 85, 104 (1996). 
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Response: 

Please see above. 


16'*' AMENDMENT 


Under Article I, Section 9 and the 16'*' Amendment, a direct tax must be apportioned 
according to the populations of the states, unless it's an income tax. If a tax purported to 
be an “income tax,” but in fact were more akin to a property tax, and assuming it were not 
apportioned according to the populations of the states, then it would be unconstitutional. 

Do you agree? Please explain your answer. 

Response: 

The Supreme Court has explained that the Sixteenth Amendment “shall not be extended by loose 
eonstruction .... Congress cannot by any definition [of income] it may adopt conclude the 
matter, since it cannot by legislation alter the Constitution, from which alone it derives its power 
to legislate, and within whose limitations alone that power can be lawfully exercised.” Eisner v. 
Macomher, 252 U.S. 1 89, 206 ( 1 920). Eisner thus suggests that the Constitution docs place 
limits on Congress’s power to define a particular tax as an income tax rather than a property tax. 

Generally, the income tax applies to the increase in value of an asset, recognized at the time 
of sale of the asset. That is, generally the income tax applies to the amount a taxpayer 
receives that exceeds his basis in the asset. However, Congress might decide to impose a 
tax on the entire amount the taxpayer receives upon sale of an asset - regardless of his 
basis. Would such a “gross proceeds” tax still be an income tax? Doesn’t the very term 
“income” or “incomes” suggest profit or increase in wealth? Is the concept of basis 
constitutionally required?’ 

Response: 

The income tax today generally applies to the increase in value of an asset, recognized at the 
time of sale. Any change to this system would require new federal legislation. If a constitutional 
challenge to such legislation were to come before the Court, 1 would fairly consider all the briefs 
and arguments presented. 


See generally Deborah A. Geier, Murphy and the Evoliilion of 'Basis ', 1 13 Tax Notes 576 (Nov. 6, 2006). 
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Senator Kyi 

Questions for Elena Kagan 

1. You wrote an article in which you called Justice Marshall’s “vision” a “thing of 
glory.” During your testimony, you said that you were simply praising Justice 
Marshall’s “vision” that “the courts are open to all people and will listen 
respectfully and with attention to all claims.” 

In the same paragraph of the article where you call Justice Marshall’s “vision” a 
“thing of glory,” you note that “some recent Justices have sniped at that vision.” 

a. Please identify which Justices had “sniped” at Justice Marshall’s “vision” 
that “the courts are open to all people and will listen respectfully and with 
attention to all claims.” 

Response: 

The essay does not cite any particular Supreme Court Justice and I do not remember 
whether I had one in mind. It is likely that this was a catchall reference to people 
who criticized or mischaracterized Justice Marshall's view that the Supreme Court 
served in significant part to provide a fair forum for people who could not gain access 
to any other part of our governmental system, 

b. If other Justices had not, in fact, “sniped” at the notion that the “the courts 
are open to ail people and will listen respectfully and with attention to all 
claims,” but had instead “sniped” at something else, please take this 
opportunity to correct your testimony and explain what you actually meant 
in your article when you referred to Justice Marshall’s “vision.” 

Response: 

Please see above. 

2. As we discussed during the hearing, you approved a brief filed in Chamber of 
Commerce v. Candelaria. That brief was signed by the top two political appointees 
in the DOJ Civil Rights Division and two career lawyers in the Civil Rights Division 
Appellate Section. The brief was not signed by any lawyers from DHS (which 
operates the E-Verify program) or by any career attorneys from the DOJ Civil 
Division (the division with jurisdiction over immigration matters). 

a. The Arizona law at issue did not criminalize any behavior by employees 
(legal or illegal) — it was targeted exclusively at employers . In addition, the 
Arizona law did not in any way disturb existing Federal laws prohibiting 
national origin discrimination. Why was the Civil Rights Division so heavily 
involved in the process? 
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Response: 

On May 28, 2010, the United States filed an amicus curiae brief in Chamber of 
Commerce v. Candelaria. The brief was signed by lawyers from the Solicitor 
General’s Office, the Civil Division, and the Civil Rights Division — that is, by all the 
components of the Justice Department that participated in the drafting of the brief 1 
do not believe it would be appropriate for me to comment on the internal 
deliberations of the Justice Department regarding this brief, including the extent of 
the Civil Rights Division’s involvement in the case. 1 will note, however, that the 
federal legislation at issue in the case was designed to strike a balance between 
“ensuring that employers do not undermine enforcement of immigration laws by 
hiring unauthorized workers, while also ensuring that employers not discriminate 
against racial and ethnic minorities legally in the country.’’ Br. for the United States 
as Amicus Curiae, Chamber of Commerce v. Candelaria, No. 09-1 15, at 9. Indeed, 
another provision of the statute at issue in the case, 8 U.S.C. § 1324b, creates a civil 
rights remedy for victims of employment discrimination based on citizenship, 
immigration status, or national origin. 

b. Why was DHS not represented on the brief? 

Response: 

Because the brief was filed after the President nominated me to the Supreme Court 
and 1 ceased doing sustained work as Solicitor General, 1 have no knowledge of 
discussions (if any) relating to whether names of DHS attorneys should appear on the 
brief. 

c. Without divulging the substance of any deliberations, was Secretary 
Napolitano at any time asked about her views on the brief? (I would note 
that you answered a similar question posed to you by Senator Coburn about 
the health care legislation.) 

Response: 

As in all cases handled by the Office of the Solicitor General, all relevant agencies 
and Justice Department components were consulted in fomrulating the United States’ 
position. As your question notes, DHS has substantial responsibility for the 
enforcement of federal immigration laws and, particularly, for operation of the E- 
Verify program. 1 do not believe it would be appropriate for me to comment further 
on any specific internal deliberations of the Executive Branch regarding this case. 

My response to Senator Coburn concerned whether I personally had participated in a 
particular matter, not whether 1 had consulted with particular government officials. 

d. Without divulging the sub.stance of any deliberations, were other officials at 
DHS asked about their views on the brief? (I would note that you answered 
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a similar question posed to you by Senator Coburn about the health care 
legislation.) 

Response: 

Please see above. 

3. Although the Solicitor General’s brief in Candelaria did not ask the Supreme Court 
to review the part of the Arizona law that requires all employers to participate in 
the E-Verify program, the brief spends considerable time criticizing this provision 
of state law and suggests that Congress also intended to preempt it. This section of 
the brief (Section B), however, fails to acknowledge that Congress has legislated in 
this area repeatedly — by reauthorizing the E-Verify program — after the Arizona 
law had been enacted. Thus, Congress was fully aware that states, like Arizona, 
were requiring employers to use E-Verify, yet it chose not to amend the law when it 
was reauthorized. This seems like a critical fact, one that undercuts your argument 
that Congress meant to preclude E-Verify requirements like Arizona’s. 

a. Doesn’t an advocate have a duty to bring relevant information or legal 
authority to a court’s attention, even if it is adverse to her case?' 

Response: 

Yes. 

b. Isn’t this duty of candor heightened when the advocate is the Solicitor 
General or someone from her office? 

Response: 

The Solicitor General has a heightened duty of candor to the Supreme Court. 

c. Why didn’t your office raise these reauthorizations in its discussion of the E- 
Verify requirements? 

Response: 

The brief specifically noted that, “Since 1996, Congress has on four occasions 

extended the prograinhs term and scope,” Br. for United States as Amicus Curiae, 

Chamber of Commerce v. Candelaria, No. 09-1 15, at 3 (filed May 28, 2010). 

Further, Section B of the brief argued that the Court should not review the Ninth 

Circuit’s decision upholding the provision of the Arizona law regarding E-Verify 

precisely because E-Verify is “a still-evolving federal program whose nature and 


' Rule 3.3, Model Rules of Professional Conduct (“A lawyer shall not knowingly . . . fail to disclose to the tribunal 
legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client 
and not disclosed by opposing counsel."). 
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scope have changed in numerous respects since its creation and which may change 
again in the near future." Id. at 20. The brief gave the Court a full and candid 
presentation of the relevant considerations to the petition for certiorari. 

4. In Lopez-Rodriguez v. Holder, the Ninth Circuit held that the Exclusionary Rule 
applied to civil immigration proceedings. As five dissenting Ninth Circuit judges 
noted in a strongly worded dissent to denial of en banc review, this decision squarely 
conflicted with the controlling Supreme Court case which held that the 
Exclusionary Rule should not apply to immigration proceedings. It also created a 
circuit split with two other circuit courts of appeals. 

5. 

This case presented an attractive opportunity to seek certiorari. The case created a 
split among the courts of appeals, it involved significant constitutional issues. 

There was a strong dissent, which was sure to catch the attention of the Justices. 

And the effect on the government’s interest is very significant — the decision means 
that ordinary deportation hearings (which are civil, not criminal) can now be 
bogged down by long legal fights over the admissibility of clear evidence that a 
person is illegally here and should be deported. 

a. Can you explain why you chose to not appeal this case when there were 
numerous factors supporting a successful grant of certioraril 

Response: 

1 do not believe it would be appropriate for me to comment on the internal 
deliberations of the Justice Department coneeming whether to file a petition for 
certiorari in a particular case. In deciding whether to file a petition for certiorari in 
any case, one of the factors the government considers is whether the factual record 
and circumstances of the case increase or decrease the likelihood that the government 
will prevail on the legal issue in which the government has an interest. In Lopez- 
Rodriguez, for example, the Ninth Circuit’s published opinion noted that the INS 
agents who conducted the search at issue were unavailable to testify before the 
Immigration Judge, and the IJ therefore fully credited the alien’s description of the 
search. The opinion also placed some weight on the fact that the search at is.sue was a 
search of a home, which courts often view as central to the protections of the Fourth 
Amendment. Moreover, the circuit split noted in your question did not concern 
whether the exclusionary rule applies at all to civil immigration proceedings — all 
three circuits to consider the question have held that it does apply in egregious 
circumstances — but rather the standard that courts should use in deciding whether 
conduct counts as egregious such that the exclusionary rule should apply. Lopez- 
Rodriguez V. Holder, 560 F.3d 1098, 1 105 (9"' Cir, 2009) (Bea, J., dissenting from 
denial of rehearing cn banc) (“The Ninth Circuit is not alone in reading the Mendoza 
dicta as permitting the application of the e.xclusionary rule in cases of egregious 
Fourth Amendment violations. The First and Second Circuits have done so as well.”) 
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b. During the hearing, I asked whether you at any point spoke with individuals 
at the White House — including staff in the Executive Office of the 
President — about the Rodriquez case. You declined to answer. Please take 
this opportunity to respond to my question. 

Response: 

I do not believe it would be appropriate for me to comment on the internal 

deliberations of the Executive Branch. 

c. Did you at any point speak with an outside group — such as an advocacy or 
interest group — about the Rodriquez case? 

Response: 

No. 

6. On April I, 2009, the Washington Post reported that the Office of Legal Council at 
the Department of Justice issued a legal opinion that the DC voting rights legislation 
being considered by Congress was unconstitutional.^ 

The story further states that, upon getting this legal opinion, Attorney General 
Holder sought an alternative opinion from the Solicitor General's office. According 
to the story, lawyers in the Solicitor General’s office “told (Attorney General 
Holder] that they could defend the legislation if it were challenged after its 
enactment.” 

The story says that the Solicitor General's office was asked for the legal opinion 
before you were confirmed on March 19, 2009. But it does not say when the 
Solicitor General’s office gave the Attorney General an answer to his question. 

a. When did the Solicitor General’s office inform the Attorney General of its 
legal opinion of the DC voting rights legislation? 

Response: 

All aspects of this event occurred before 1 became Solicitor General. 

b. Without divulging the substance of any advice given, were you at any time 
asked to express an opinion on the DC voting rights legislation? (I would 
note that you answered a similar question posed to you by Senator Coburn 
about the health care legislation.) 


- Carrie Johnson, A Spit At Justice On D.C. Vote Bill: Holder Overrode Ruling That Measure Is Unconstitutional, 
Wash. Post (Apr. !, 2009). http;//www. vvashingtonpost.com/wp-dyn/content/ 
articic/2009/03/3l/AR2009033l04426.hlml. 
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Response: 

No. 


c. Do you believe it was appropriate for the office of the Solicitor Generai to 
render an advisory opinion about a pending bill that was not even yet a law? 

Response: 

1 was not yet Solicitor General when this matter occurred, and do not know the 
circumstances well enough to render an opinion. The Attorney General did not ask 
the Office of the Solicitor General for any opinion of this kind while I served as 
Solicitor General. 

7. It has been reported that “a senior administration official [has said] that the federal 

government will . . . formally challenge Arizona’s immigration law [SB1070| 

when Justice Department lawyers are finished building the case.”^ More 
specifically, the Secretary of State said that the Justice Department “will be 
bringing a lawsuit” against the law. We also know that the Justice Department 
began considering such a challenge to SB1070 almost as soon as it became law on 
April 23, 2010.^* This was more than two weeks before your nomination to Supreme 
Court. 

a. Without divulging the substance of any advice given, were you at any time 
asked to express an opinion on SB1070? (I would note that you answered a 
similar question posed to you by Senator Coburn about the health care 
legislation.) 

Response: 

No. 

8. Do you think that Brandenburg v. Ohio was correctly decided? Specifically, do you 
think that a call for violence falls outside the protections of the First Amendment 
only if if is likely to result in “imminent” violence? 

Respons e: 

In Brandenburg v. Ohio, 395 U.S. 444 ( 1 969) (per curiam), the Court reversed the 
defendant’s conviction under a statute that made it a crime to “advocate ... the duty, 
necessity, or propriety of crime, .sabotage, violence, or unlawful methods of terrorism as a 


Brian .Vlontopoti, Senior Official: Obama Adminislralion Will Challenge Arizona Immigration Law, CBS News 
(June lit, 20t0), http.7/www.cbsnew.s.coTn/830I-503544_!62-20008l7l-503544.htm!. 

” Holder: U.S. May Challenge Arizona Immigration Law, Fo.s News (Apr. 27. 2010), 

hup://www. tbxnews. CO m/us/20! 0/04/2 7/iavvsuits-sct-tly.arizona-ofBciatS'defend-new-tmmfgration-law/. 
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means of accomplishing industrial or political reform” and to “voluntarily assemble with any 
society, group, or assemblage of persons formed to teach or advocate the doctrines of 
criminal syndicalism.” Id. at 444-45. The Court explained that its precedents had 
established the proposition that “the constitutional guarantees of free speech and free press 
do not permit a State to forbid or proscribe advocacy of the use of force or of law violation 
except where such advocacy is directed to inciting or producing imminent lawless action and 
is likely to incite or produce such action.” Id. at 447. Brandenburg is a precedent of the 
Court entitled to stare decisis effect. 

9. Assume that a religious authority, like Sheikh Abdul Rahman (the Blind Sheikh) or 
Mufti Llsmani, issues a fatwa calling for all Shariah adherent Muslims to either 
engage in violent jihad against the infidels of the West or to provide material 
support in the form of charity. In your view, can this “speech” be prosecuted, or is 
it protected under the First Amendment? 

Response: 

Whether any particular expression could be the basis for a criminal prosecution consistent 
with the First Amendment depends on the content and context of the expression, and the 
scope of the criminal statute. This Term, the Supreme Court upheld as against a First 
Amendment challenge the application of the federal criminal “material support” statute to 
expressive activity that facilitated the lawful, nonviolent purposes of terrorist organizations. 
Holder v. Humanitarian Law Project, 2010 WL 2471055 (2010). I argued this case on 
behalf of the United States before the Supreme Court. 

10. In a recent Washington f’o5t editorial, George Will suggested some questions that I 
would like you to answer. 

a. Can you name a human endeavor that Congre.ss could not regulate through 
the Commerce Clause, if it made some pretense that the endeavor has an 
effect on the national economy? 

Response: 

In United States v. Lopez, 514 U.S. 549 (1995), and United States v. Morrison, 529 
U.S. 598 (2000), the Court recognized that “Congress’ regulatory authority” under the 
Commerce Clause “is not without effective bounds.” Morrison, 529 U.S. at 608. In 
particular, the Court stressed that the activities regulated by the statutes at issue in 
Lopez and Morrison were not economic in nature. Under Lopez and Morrison, 
therefore. Congress could not regulate non-cconomic activity based on a mere 
“pretense that the endeavor has an effect on the national economy.” 

b. If courts reflexivcly defer to that congressional pretense, in what sense do we 
have limited government? 
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Response: 

Lopez and Morrison make clear that the courts should not “reflexively defer” to 
“congressional pretense.” Instead, courts must evaluate the nature of the activity that 
Congress seeks to regulate and the link between that activity and interstate commerce. 
In performing that evaluation, courts should be deferential to congressional fact- 
finding. 

11. Again, I would like you to answer another question posed by George Will. In 
Federalist 45, James Madison said: “The powers delegated by the proposed 
Constitution to the federal government are few and defined. Those which are to 
remain in the state governments are numerous and indefinite.” 

a. Does the doctrine of enumerated powers impose any limits on the federal 
government? 

Response: 

Yes, As the Supreme Court recognized just this past Term, “the Federal Government 
is acknowledged by all to be one of enumerated powers, which means that every law 
enacted by Congress must be based on one or more of those powers.” United States 
V. Comstock, 130 S. Ct. 1940, 1956 (2010) (internal quotation marks and citations 
omitted). 

b. Can you cite some things that, because of that doctrine , the federal 
government has no constitutional power to do? 

Response: 

As noted above, Lopez and Morrison make clear that Congress does not have the 
constitutional authority under the Commerce Clause to regulate non-cconomic 
activity with no substantial effect on interstate commerce. Similarly, the Court has 
imposed limits on congressional action taken pursuant to Section 5 of the Fourteenth 
Amendment. In City ofBoerne v. Flores, the Court held that Congress’s enumerated 
power under Section 5 is limited to enacting legislation that enforces constitutional 
rights previously recognized by the Court, and does not include the power to 
determine what is a constitutional violation. 521 U.S. 507, 519 (1997). 
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Senator Jeff Sessions 
Questions for the Record 
Elena Kagan 

1. Federal law requires that “[a|ny justice, judge, or magistrate of the United States 
shall disqualify himself in any proceeding in which his impartiality might 
reasonably be questioned.” 28 U.S.C. § 455(a) (2006). Tbe same statute requires a 
justice to recuse himself “(wjhere he has served in governmental employment and in 
such capacity participated as counsel, adviser or material witness concerning the 
proceeding or expressed an opinion concerning the merits of the particular case in 
controversy.” 28 U.S.C. § 455(b)(3). In response to a question from Senator Leahy at 
your hearing, you testified: 

“I would recuse myself from any case in which I’ve been counsel of record at 
any stage of the proceedings, in which I’ve signed any kind . . . brief. 

And I think that there are probably about 10 cases ... I haven’t counted 
them up particularly, but 1 think that there are probably about 10 cases that 
are on the dockets next year in which that's true, in which . . . I've been 
counsel of record on a petition for certiorari or some other kind of pleading. 
So that’s a Hat rule.” 

a. Please provide the names of these cases and a detailed explanation of what 
role you played in each case, including what role you played in the decision to 
appeal and the development and approval of arguments presented in the 
brief. 

Response: 

A list of all cases in which 1 served as counsel of record for a party or amicus appears in 
my questionnaire response. To the best of my knowledge, the Court will hear next term 
the following cases in which 1 served as counsel of record: Abbott v. United States', 
Michigan v. Bryanf, NASA v. Nelson', Flores-Villar v. United States', United States v. 
Tohono O ’odham Nation', Costco v. Omega', Siaub v. Proctor Hospital', Williamson v. 
Mazda Motor of America. Inc.', So.ssamon v. Texas; Mayo Foundation for Medical 
Education and Research v. United States; Pepper v. United States. In these cases, 1 was 
substantially involved in the preparation of each pleading on which my name appears. 

And in the subset of these cases in which the government filed a petition for writ of 
certiorari, 1 approved the decision to file that petition. 

b. During your testimony, you also stated 

“In addition to [the cases mentioned above), I said to you on the 
questionnaire that I would recuse myself in any case in which I'd 
played any kind of substantial role in tbe process.” 
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Although you stated that “but I think that that would include any case 
in which I’ve officially formally approved something,” but did not 
provide any further guidance on the meaning of a “substantial role in 
the process.” 

i. Please explain how you would define the term “substantial 
role” and provide the types of activities that you envision 
satisfying that standard. 

Response: 

I would recuse myself from any case in which 1 approved or denied a 
recommendation for action in the lower courts. This category would include 
cases in which 1 authorized an appeal, intervention, or the filing of an amicus 
brief. It would also include cases in which I denied leave to intervene or file an 
amicus brief I would also recuse myself from any cases in which I did not take 
such official action but participated in formulating the government’s litigating 
position or reviewed a draft pleading. In all other circumstances, I would 
consider recusal on a case-by-casc basis. 

ii. Please provide a list of the cases in which you have played a 
“substantial role” as Solicitor General. 

Response: 

A complete list of all cases in which I approved or denied a 
recommendation for action in the lower courts was appended to my 
questionnaire response. 1 did not maintain a running list of the much 
smaller group of cases in which I took no such official action, but 
participated in formulating the government’s litigating position or 
reviewed a draft pleading. If confirmed, 1 would develop an appropriate 
process for identifying such cases to ensure my recusal — consulting when 
necessary with the Justice Department about whether or the extent to 
which I participated in a case. 

iii. Do you consider cases in which you personally reviewed or 
participated in discussions about the fdings of the United 
States (in any federal court, at any level) to be included in the 
category of cases in which you “played any kind of substantial 
role”? Why, or why not? 

Response: 

If I personally reviewed a draft pleading or participated in discussions to 
formulate the government’s litigating position, then 1 would recuse myself 
from a case, in my view, this level of participation in a case would 
warrant recusal. 
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iv. Does your understanding of “substantial role" include cases in which 

you were not the formal decisionmaker, but for which you gave advice 
to those making the decisions? Why or why not? 

Response: 

If I gave advice about the government’s litigating position or the content of a 
filing, then I would recuse myself from the case. In my view, this level of 
participation in a case would warrant recusal. 

V. Do you consider cases that might come before you on the Court after 
you had initially denied permission to appeal or to intervene or to file 
amicus briefs at some interlocutory point in the case to be included in 
this category of cases in which you “played any kind of substantial 
role”? Why, or why not? 

Response: 

Yes. In my view, this level of participation in a case would warrant recusal. 

vi. Please provide a list of cases in which you have “officially approved 
something” during your time as Solicitor General. 

Response: 

As noted above, a spreadsheet listing all such decisions is attached to my 
questionnaire response. 

c. Justice Marshall implemented a broad recusal rule “to quell any appearance 
of impropriety,” and Justice Scalia recused himself from a controversial case 
decided in 2004 after he made public comments regarding the case while it 
was pending before the Ninth Circuit. If confirmed, will you follow the 
examples of Justice Marshall and Justice Scalia, recusing yourself, in the 
words of Justice Marshall, “to quell any appearance of impropriety” that 
may result from you participating in such a case? 

Respon.se: 

if confimied, 1 will con,sider carefully the recusal practices of current and past Justices, 
including Justices Marshall and Scalia, and 1 will consult with my colleagues in 
determining whether to recuse myself from any particular case. 

2. At your hearing. Senator Cornyn asked you what role you thought a judge’s opinion 
of the evolving norms and traditions of our society had in interpreting the written 
Constitution. You replied: 

“I think that traditions are most often looked to in considering the liberty 
clause of the 14th Amendment. 1 think every member of the court thinks 
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that the liberty clause of the t4th Amendment applies to more than physical 
restraints. And I think almost every member thinks that it gives some 
substantive protection and not just procedural protections.” 

One of the basic American traditions is the opportunity to work hard at an honest 
vocation and keep the fruits of our labor. It is that tradition of liberty that has given 
America its reputation as a land of opportunity. Nonetheless, at times, this tradition 
has not been respected by governments. For example, during Reconstruction, many 
Southern states enforced laws and policies designed to keep newly freed blacks in a 
state of constructive servitude by depriving them of economic self-sufficiency. 

Given these traditions and the history surrounding the Fourteenth Amendment, do 
you believe economic liberty is a value protected by that Amendment? 

Response: 

The Supreme Court has interpreted the liberty provision of the Due Proeess Clause of the 
Fourteenth Amendment by “examining our Nation's history, legal traditions, and practices.” 
Washington v. Glucksherg, 52 1 U.S, 702, 710(1 997). That test would be the starting point for 
any consideration of a due process liberty claim, including one involving economic liberty. 1 do 
not think it would be appropriate for me to comment on whether a particular form of liberty is 
protected by the Due Process Clause, as such an issue might come before the Court in the context 
of a particular case. 

3. In response to a question from Senator Whitehouse, you testified at your hearing 
that 

“I do think congressional fact-finding is very important and that courts 
should defer to it. It doesn’t mean that fact-finding is either necessary or 
sufficient. Sometimes Congress can make no findings of fact at all and the 
court should still to defer ~ should still defer to ~ to Congress. And, on the 
other hand, sometimes congressional fact-finding can’t save a statute. But . . 

. in very significant measure, the courts should defer to congressional fact- 
finding.” 

a. Should a court defer to Congressional fact-finding if a trial court found that 
Congress had made such factual findings knowing that they were false? 

Response: 

I am not aware of any Supreme Court precedent suggesting that courts should defer to a 
knowingly false finding of fact made by Congress. As a practical matter, I think it is 
highly unlikely that Congress would engage in knowingly false fact-finding. 

b. Should a court defer to Congressional fact-finding if a trial court determined 
that Congress was deliberately indifferent to the truth or falsity of these 
factual findings? 
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Response: 

In evaluating congressional findings of fact, the Court has looked to the evidence 
underlying the Findings. If there were no evidenee underlying the findings — for example 
beeause Congress was deliberately indifferent to the truth of the findings — then that 
would be a factor for the Court to consider in evaluating those findings. As a practical 
matter, 1 think it is highly unlikely that Congress would engage in fact-finding with 
deliberate indifference to the truth of the findings. 

c. If a court can evaluate the veracity of Congressional fact-finding, on what 
basis should a court evaluate the truth or falsity of such factual findings? 

Response: 

Because the Supreme Court docs not have the institutional capacity to engage in fact- 
finding, it is typically not the role of the Court to evaluate the truth or falsity of the 
findings. Rather, the role of the Court is to carefully consider congressional findings in 
the context of evaluating the constitutionality of a statute. 

4. At your hearing, you had an exchange with Senator Franken about the Supreme 
Court’s opinion in Circuit City r. Adams, 532 U.S. 105 (2001). Senator Franken 
criticized Justice Kennedy for “ignoring the legislative history” of a provision in the 
Federal Arbitration Act and asked you to agree that Justice Kennedy’s failure to 
look to the legislative history of the statute was in error. You replied as follows: 

“I suspect that Justice Kennedy may have meant that he thought that the text 
was clear and, therefore, the legislative history was not something that 
should appropriately be explored, but I'm just guessing on that.” 

Senator Franken said “I think you’re guessing wrong.” In fact, you did guess 
correctly. The full sentence of the Circuit City opinion Senator Franken quoted says 
“(a|s the conclusion we reach today is directed by the text of §1, we need not assess 
the legislative history of the exclusion provision. Ratzlaf v. U nited States, 510 U.S. 
135, 147-48 (1994) (‘lW[e do not resort to legislative history to cloud a statutory text 
that is clear’).” Nonetheless, you did indicate that you thought it was proper to look 
to legislative history. You said; 

“[W|hen a text is ambiguous, which, you know, frequently happens, then 1 
think that the job of the courts is to use whatever evidence is at hand to 
understand Congress’s intent, and that includes exploration of Congress’s 
purpose by way of looking at the structure of the statute, by way of looking at 
the title of the statute, by way of looking at when the statute was enacted, and 
in what circumstances, and by way of looking at legislative history. 

Now, I think courts have to be careful about looking at legislative history and 
make sure that what they're looking to is — is reliable, but courts should not 
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at all exclude signs of congressional intent and should really search hard for 
congressional intent when the text of the statute itself is unclear.” 

a. Is it appropriate to rely on legislative history if such legislative history is 
available from only one house of Congress? 

Response: 

I am not aware of any Supreme Court precedent suggesting that the Court may not 
consider legislative history from only one House of Congress. But in considering 
legislative history as evidence of what Congress meant when it enacted the statute, the 
breadth of the legislative history is relevant to its value, 

b. In looking to legislative history, is it appropriate to look at only committee 
reports and other formal documents, or is it appropriate to look at floor 
debates, committee meeting debates, bearing transcripts and other legislative 
materials? 

Response: 

Floor debates, committee meeting debates, hearing transcripts, and other legislative 
materials can be relevant sources of legislative history. But the Court should carefully 
consider the reliability of such materials as evidence of congressional intent. 

c. When looking at committee reports, is the report relevant only to the extent 
it represents the views of those who voted for the legislation in committee, or 
must the courts also look to the views of those who did not vote for the bill in 
committee, but did vote for the bill’s final passage? 

Response: 

A court considering legislative history typically will look to committee reports, but may 
also look to other materials, including statements of Members of Congress who voted 
against the legislation in committee but voted in favor of the bill’s final passage. The 
question, with respect to all such materials, is whether they reliably indicate Congress’s 
intent in enacting a statute. 

d. In looking at floor debates, is it necessary to compare what a member of 
Congress said on the floor with his final vote on the legislation to determine 
its relevance? 

Response: 

The weight to be given to a particular floor statement depends on the context, including 
the speaker’s other statements and votes. 
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e. Is it permissible for the courts to assess the veracity of statements in 

legislative history, or must the courts simply accept these statements as the 
true intentions of the legislature? 


Response: 


The weight to be given to a particular statement in the legislative history depends on the 
context, including other statements in the legislative history that express a contrary view. 

f. In his dissent in Lane v. Pena, 518 U.S. 187 (1996), Justice Stevens wrote that 
“a rule that refuses to accept guidance from relevant and reliable legislative 
history, does not facilitate — indeed, actually obstructs -- the neutral 
performance of the Court's task of carrying out the will of Congress.” 

i. Do you agree with Justice Stevens’ statement? 

Response: 

1 am not familiar with the context of Justice Stevens’ statement. I believe, 
as I indicated to Senator Franken, that when the text of a statute is 
ambiguous, legislative history can be a valuable source of evidence of the 
meaning that Congress intended to give a particular statutory provision, 

ii. Do you think it is a court’s task in statutory construction to “carry out 
the will of Congress,” or is it a court’s task to interpret the meaning of 
the text of legislation, leaving it to Congress to clearly express its will 
in that text? 

Response: 

The role of a court is to determine Congress’s intent in enacting a statute. Where 
the text of the statute is clear, that is the end of the matter, because that is the best 
evidence of Congress’s intent. Where the text is ambiguous, it is the job of the 
court to determine what Congress meant by looking to other legal sources, such as 
the statute’s structure, title, context, and legislative history, 

g. Justice Scalia critiqued the practice of looking to legislative history in Conroy 
V. Aniskoff, 507 C.S. 511, 519 (1993), saying: 

“The greatest defect of legislative history is its illegitimacy. We are 
governed by laws, not by the intentions of legislators. As the Court 
said in 1844: ‘The law as it passed is the will of the majority of both 
houses, and the only mode in which that will is spoken is in the act itself 
But not the least of the defects of legislative history is its 
indeterminacy, if one were to search for an interpretive technique 
that, on the whole, was more likely to confuse than to clarify, one 
could hardly find a more promising candidate than legislative 
history.” 
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Do you agree that, given the diversity of viewpoints represented in the United 
States Congress, the legislative history of a statute could be a source of 
confusion? 

Response: 

In some cases, the legislative history of a statute may indeed be confusing. For that 
reason, among others, when the text of a statute is clear, the text should govern. 

5. In response to a question from Chairman Leahy, you stated that ours is a 
Constitution 

“that has all kinds of provisions in it, so there are some that are very specific 
provisions. It just says what you are supposed to do and how things are 
supposed to work. . . . But there are a range of other kinds of provisions in 
the Constitution of a much more general kind, and those provisions were 
meant to be interpreted over time, to be applied to new situations and new 
factual contexts. . . . And I think that they laid down— sometimes they laid 
down very specific rules. Sometimes they laid down broad principles.” 

a. Would you classify the Second Amendment as a “very specific provision” or 
a “broad principle” in the Constitution? 

Response: 

I do not believe, and I did not mean to suggest in my hearing testimony, that all 
constitutional provisions fall into one of two categories — “very specific provisions” or 
“broad principles.” Rather, I meant that different constitutional provisions contain 
language at different levels of generality, which present different interpretive issues. The 
issue in District of Columbia v. Heller, 128 S. Ct. 2783 (2008), was whether the Second 
Amendment conferred an individual right to bear arms or merely a collective right 
associated with militias. The Court considered both the language and the history of the 
Second Amendment in deciding that it conferred an individual right. 

b. In the course of your discussion with Senator Leahy you also mentioned the 
Fourth Amendment. In view of your contention that the Constitution 
includes very specific provisions and broad principles, could you explain, 
briefly, the “broad principle” for which this Amendment stands? 

Response: 

The Fourth Amendment, most fundamentally, protects against “unreasonable searches 
and seizures.” That provision raises the quesition. explored in numerous cases, of what 
searches are “unreasonable.” 

c. Do you think the Sixth Amendment is “a very specific provision” of the 
Constitution or a “broad principle”? Please explain your answer. 
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Response: 

The Sixth Amendment guarantees several rights of criminal procedure, including the right 
to a speedy trial, the right to a jury trial in the venue where the crime was committed, the 
right to confrontation, and the right to the assistance of counsel. Each of these provisions 
presents interpretive issues, but of a narrower scope than some other constitutional 
provisions raise. 

d. Do you think the Eighth Amendment is “a very specific provision” of the 
Constitution, or a “broad principle”? Please explain your answer. 

Response: 

The Eighth Amendment protects against “cruel and unusual punishment” and “excessive” 
bail and fines. The principal interpretive issues raised by this Amendment concern which 
punishments are “cmel and unusual” and which bail and fines are “excessive.” 

e. Do you think the Tenth .Amendment is “a very specific provision” of the 
Constitution, or a “broad principle”? Please explain your answer. 

Response: 

The Tenth Amendment reserves to the States or to the people the “powers not delegated 
to the United States by the Constitution, nor prohibited by it to the States.” The principal 
question the Court has considered with respect to this Amendment is whether it provides 
protections to the States and to the people beyond what follows from a system of 
enumerated and limited federal powers. 

i. Do you think the purpose of the Tenth Amendment was intended to 
give further textual protections to federalism, apart from the broader 
structure set up by the Constitution? 

Response: 

As Justice Story explained, the Tenth Amendment is an “affirmation" of the 
“necessary rule of interpreting the constitution” that all powers “not conferred” on 
the federal government are “withheld, and belongj] to state authorities.” United 
Stales v. Darby, 3 1 2 U.S. 1 00, 1 24 ( 1 94 1 ). in New York v. United Slates, the 
Court noted that, “[i]f a power is delegated to Congress in the Constitution, the 
Tenth Amendment expressly disclaims any reservation of that power to the States; 
if a power is an attribute of state sovereignty reserved by the Tenth Amendment, 
it is necessarily a power the Constitution has not conferred on Congress.” 505 
U.S. 144, 155 (1992), 
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ii. If you believe the Tenth Amendment is a “broad principle,” do you 
think the “broad principle” was ultimately intended to protect the 
liberty of individuals, or the power of governments? 

Response: 

The Court has explained that the Tenth Amendment was intended to protect the 
powers reserved to the states, and thereby to safeguard individual liberty: “The 
Constitution divides authority between federal and state governments for the 
protection of individuals. State sovereignty is not just an end in itself: ‘Rather, 
federalism secures to citizens the liberties that derive from the diffusion of 
sovereign power.”' New Yorkv. United States, 505 U.S. 144, 181 (1992) (citation 
omitted). 

6. At your hearing, several Senators repeatedly referred to Ledbetter v. Goodyear Tire, 
550 U.S. 618 (2007). For example, one Senator said that, in the Ledbetter case “the 
Court on gender discrimination took the test, which I find incredible to believe, that 
Lilly Ledbetter was supposed to know about her discrimination even though it was 
impossible to discover it and she was barred by Statute of Limitations.” 

In Ledbetter, the Supreme Court held that because the plaintiff filed her claim too 
late, the statute did not permit recovery. The clear language of the statute in 
question stated; “A charge under this section shall be filed within one hundred and 
eighty days after the alleged unlawful employment practice occurred.” The statute 
did not include an exception for pay discrimination cases where the actual 
discrimination had occurred years earlier. In dissent. Justice Ginsburg said that 
this case was a huge setback for women’s rights, and that the Court should not read 
the 180-day period to apply to these facts. For the majority, Justice Alito admitted 
the result did not make sense, but it was up to the legislature, and not the court to 
rewrite bad statutes. Shortly after President Obama was elected. Congress enacted 
the Lilly Ledbetter Fair Pay Act, which remedied this statutory flaw. 

a. If you believe that the clear text of a statute calls for an unjust result, could 
you conceive of a circumstance where it would be appropriate for a judge to 
interpret the statute in a manner that is “more just” but inconsistent with 
congressional intent? Or, is it more appropriate forjudges to interpret the 
statute honestly, point out the unjust result and wait for Congress to remedy 
the statute? 
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Response: 

The role of the Court in all cases of statutory interpretation is to interpret the statute in the 
manner consistent with congressional intent. I do not think it would be appropriate for 
me to say whether a particular decision conformed to this principle. 

b. When is it appropriate for the Court to wait for Congress to remedy 
statutes? 

Response: 

Considerations of stare decisis have “special force” in the context of .statutory 
interpretation, since Congress can amend the statute if it desires a contrary result. 
Patterson v. McLean Credit Union, 491 U.S. 164, 172-73 (1989). 

7. At your hearing, Senator Franken discussed Citizens United v. FEC, 558 U.S. 50 
(2010), stating: “I’m more worried about how this decision is going to affect our 
communities and our ability to run those communities without a permission slip 
from big business.” If you are confirmed, would you consider how a decision “is 
going to affect our communities” in determining what is required under the 
Constitution? 

Response: 

The Court’s interpretation of the Constitution should be guided by legal sources: the text, 
structure, and history of the relevant constitutional provision, and the Court’s precedents 
interpreting the provision. In interpreting the First Amendment, the Court may consider the 
effect of the statute or regulation on the ability of those affected by it to engage in free speech, as 
well as the way in which the statute or regulation advances countervailing state interests. 

8. In response to a question from Senator Feinstein alluding to Heller and McDonald, 
you said that “there are various rea.sons for why you might overturn a precedent. If 
the precedent . . . proves unworkable over lime or if the doctrinal foundations of the 
precedent are eroded, or if the factual circumstances that were critical to why the 
precedent — to the original decision, if those change.” 

a. Please explain the standard the Court has, or in your view should, apply in 
determining whether a precedent has become “unworkable.” 

Response: 

My response to Senator Feinstein was a general one, referring to all precedents, not to 
any cases in particular. The Court has explained that a precedent is unworkable if, over 
time, it has “defied consistent application by the lower courts,” Payne v. Tennessee, 501 
U.S. 808, 830 (1991) — that is, if the precedent has led to inconsi.stent outcomes and has 
proved incapable of being applied in a principled manner. 
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b. Please explain how the “doctrinal foundations” of the Heller opinion could 
become “eroded,” given that the doctrinal foundations are the text and 
original meaning of the Second Amendment. 

Response: 

Heller is a precedent of the Court entitled to full stare decisis effect. As noted above, my 
response to Senator Feinstein concerning the doctrine of stare decisis was a general one; I 
did not suggest any way in which the doctrinal foundations of the Heller decision could 
become eroded. In general, this aspect of the doctrine of stare decisis refers to the 
erosion of prior decisions of the Court. 

c. Please explain how the “doctrinal foundations” of the McDonald opinion 
could become eroded, given that the basis of the decision was that the Right 
to Keep and Bear Arms is a fundamental right. 

Response: 

Please see above. 

d. Please provide an example of factual circumstances critical to the Heller and 
McDonald opinions that could change .so that these decisions should be 
overruled, rather than merely distinguished. 

Response: 

As noted above, my response to Senator Feinstein was a general one; 1 did not suggest 
that factual circumstances critical to Heller or McDonald could change. If that claim 
were to come before the Court, 1 would fairly consider the briefs and arguments on both 
sides, but would do so against the strong background presumption of stare decisis. 

e. Do you believe the meaning of the Right to Keep and Bear Arms could 
change with “factual circumstances,” rather than simply the effect of that 
right in a particular context? 

Response: 

The Court applies the Second Amendment, as it applies any other constitutional 
provision, to new factual circumstances over time, as the Court decides the cases that 
come before it. This process docs not change the constitutional provisions or the 
essential rights they confer, but may affect the way those rights apply in particular 
contexts. 

9. in District of Columbia v. Heller, Justice Scalia wrote that the Court’s decision did 
not bring the constitutionality of regulations on guns in “sensitive places” into 
question. Logically, if there are sensitive places, there must be non-sensitive places 
where the Right to Keep and Bear Arms cannot be denied. What standard should 
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the Court apply to distinguish between a non-sensitive places where gun restrictions 
are not proper and a sensitive place where such restrictions are permissible? 

Response: 

in Heller, the Court stated that the home is a location “where the need for defense of self, family, 
and property is most acute.” 128 S. Ct. at 2817. By contrast, the Court noted that “nothing in 
our opinion should be taken to cast doubt on . . . laws forbidding the carrying of firearms in 
sensitive places such as schools and government buildings.” Id. In future cases, the Court may 
be asked to decide whether other locations subject to gun regulations are more like the home, 
“where the need for defense of self, family, and property is most acute,” or more like schools and 
government buildings. 

10. At your hearing. Senator Leahy said: 

“Two years ago, in District of Columbia v. Heller, the Supreme Court held the 
Second Amendment guarantees to Americans the individual right to keep 
and bear arms. I am a gun owner, as are many people in Vermont, and I 
agreed with the Heller decision. And just yesterday in McDonald v. the City 
of Chicago, the Court decided the Second amendment right established in 
Heller is a fundamental right that applies to the States as well as the Federal 

Government Is there any doubt after the Court’s decision in Heller and 

McDonald that the Second Amendment to the Constitution secures a 
fundamental right for an individual to own a firearm, use it for self-defense 
in their home?” 

You replied: “[tjhere is no doubt. Senator Leahy. That is binding precedent 
entitled to all the respect of binding precedent in any case. So that is settled law.” 
However, you also testified, in response to a question from Senator Feingold: “1 
suspect that going forward the Supreme Court will need to decide what level of 
constitutional scrutiny to apply to gun regulations. . . It’s clearly a decision that will 
come before the Court.” Do you agree that, generally speaking, the Supreme Court 
applies the strict scrutiny test to regulations when there is a real and appreciable 
impact on, or a significant interference with, the exercise of a fundamental right? 

Re.sponse: 

Generally speaking, the Court uses different levels of scrutiny in applying different constitutional 
rights, depending on the particular right at issue and the context in which the right is asserted. 

For example, some restrictions on the freedom of speech — such as those that discriminate on the 
basis of viewpoint — are evaluated under strict scrutiny, while others — such as those that regulate 
the time, place, and manner of speech — arc evaluated under more permissive levels of scrutiny. 
Similarly, government classifications based on race arc evaluated under strict scrutiny, while 
government classifications based on gender arc evaluated under intermediate scrutiny. The level 
of scrutiny that the courts should apply to particular gun regulations under the Second 
Amendment is an issue that is being litigated in the federal courts and is likely to come before 
the Supreme Court in the future. 
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11. During your hearing, you repeatedly referred to “settled law” and respecting 
precedent. As a law clerk for Justice Marshall, however, you expressed your desire 
to overturn precedent on a number of occasions. You wrote a memorandum to 
Justice Marshall recommending that he vote to deny a certiorari petition in 
Pughsley v. O’Leary, 484 U.S. 837 (1987) (cert, denied). The petitioner had sought to 
have his conviction overturned, claiming that his lawyer was constitutionally 
ineffective for not challenging the multiple identifications by the victim. The 
standard under which his claim of ineffective assistance of counsel was to be judged, 
of course, was set forth by the Supreme Court in the 1984 case of Strickland v. 
Washington, 466 U.S. 668 (1984), which remains the standard today, more than 25 
years later. You wrote to Ju.stice Marshall, however, “I’d like to reverse Strickland 
too, but something tells me this court won’t buy the idea.” 

a. Why did you want to reverse Strickland r. Washington? 

Response: 

Justice Marshall strongly disagreed with Strickland. He dissented in that case because he 
believed that the test set forth in Strickland did not adequately protect the Sixth 
Amendment right to counsel, and he continued to object to the way the decision was 
applied. This memo indicates that I then agreed with his well-known views. Strickland 
is settled law, entitled to stare decisis effect. 

b. What did you mean by “this court”? 

Response: 

I meant the Supreme Court. 

c. Why did you think the Court as a whole would disagree with your preference 
to absolve defendants of any responsibility for showing prejudice? 

Response: 

Strickland v. Washington was a precedent of the Court, and no litigant had presented a 
strong argument for its reversal. Strickland conUnucs to be settled law today. 

12. This case was not the only case in which you ignored stare decisis. In Hayes v. 

Dixon, 484 U.S. 824 (1987) (cert, denied), a state court upheld, against an Equal 
Protection challenge, a statute requiring that paternity be established by 
acknowledgement or adjudication during a man’s lifetime in order for the 
illegitimate child to inherit by intestate succession. In your memorandum to Justice 
Marshall, you acknowledged that “the Court upheld a near-identical” statute in 
Lain V. Lain, 439 U.S. 259 (1979), but wrote that “|t|he reversal of Lalli, which was a 
terrible decision, may not be a lost cause.” You explained that the decision was 
“very close” and that “the personnel of the Court has changed considerably since 
then.” Ultimately, you advised Justice Marshall not to try to discard the precedent 
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just yet: “But I’m not sure that reversing prior decisions is a great idea right now. . 

. . Even assuming that you wish to try to overturn LalU, I think you should wait for a 
case in which the [petitioner] has clearly gotten screwed.” 

a. When would reversing prior decisions be a “great idea”? 

Response: 

As 1 testified at my confirmation hearings, the Court has explained that mere 
disagreement with a prior decision is not enough to justify overruling the decision. 
Instead, the Court considers whether the decision has proved unworkable over time, 
whether the decision’s doctrinal foundations have eroded, or whether the factual 
circumstances that were critical to the original decision have changed. 

b. Why did you want to “wait for a case” where the petitioner had “gotten 
screwed”? 

Response: 

This memo, like others 1 wrote during my clerkship, reflected Justice Marshall’s strongly- 
held views about the law. Here, i was expressing the point, in the colloquial and informal 
language we used in certiorari memos to Justice Marshall, that if he were inclined to 
consider revisiting Lalli, he should wait for a case with a more compelling set of facts for 
his point of view. 

13. In his opening statement, Senator Schumer recited the Supreme Court’s holding in 
Lochner v. New York, 198 U.S. 45 (1905), where the Court held that the Due Process 
Clause of the Fourteenth Amendment was violated by a New York statute that set a 
maximum number of hours bakers could work in a week. Senator Schumer then 
went on to argue that the Supreme Court’s opinion earlier this year in Citizens 
United v. FEC represented a return to the Lochner era. In Citizens United, the 
Supreme Court held that individuals who band together in corporate form to 
express a political message cannot be banned from doing so in the months preceding 
an election. You argued that case in front of the Supreme Court, so you have taken 
a public position on the case that you swore was founded in the facts and law. Do 
you think the Citizens United decision represents a return to the Lochner era? 

Response: 

I argued Citizens United before the Supreme Court on behalf of the United States, and a.s an 
advocate in that case 1 was convinced of the strength of the government’s arguments. Those 
arguments are best expressed in the government’s supplemental briefs in the case. The Court 
ruled against the government, and that decision is a precedent of the Court. If confirmed, 1 
would give Citizens United full stare decisis effect. I would evaluate arguments in any future 
case on this issue as an independent, impartial judge, not as an advocate for the government. 
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14. In his opening statement. Senator Cardin said that he had “been troubled by the 
increasing number of 5-4 decisions over the last five years in which a divided 
Supreme Court reversed decades of progress and precedent with rulings that side 
with powerful corporate interests, rather than protecting individual rights.” 

Senator Cardin went on to say that in a “5-4 split decision, Gross e. FBL Financial, 
the court made it easier for corporate America to discriminate against aging baby 
boomer workers.” In Gross, the Court merely held that a person suing his employer 
on a claim of age discrimination was required to prove that age discrimination was 
the cause-in-fact of his adverse employment action. Do you think this decision was 
an activist decision that “reversed decades of progress”? 

Response: 

1 do not think it would be appropriate for me to comment on the correctness of a precedent of the 
Court. 

15. In a memorandum you wrote to Justice IMarshall concerning the case of Citizens for 
Better Education v. Goose County Consol. Independent School District, 484 U.S. 804 
(1987) (dismissing appeal for want of substantial federal question), you endorsed a 
school rezoning plan that explicitly took race and ethnicity into account. The plan 
did so even though there was no history of segregation in the schools at i.ssue. 

a. You called this rezoning plan “amazingly sensible,” “fair-minded(],” and 
“good sense.” Please explain how your belief that the rezoning plan was 
“amazingly sensible” is relevant to the constitutional analysis. 

Response: 

It has been over 20 years since 1 reviewed the pleadings and factual record in this case. 
My recollection is that when 1 said the plan was “amazingly sensible," 1 meant that it was 
naiTOwly tailored to achieve the district’s goals. 

b. In 2007, the Supreme Court struck down a nearly identical plan in the case 
of Parents Involved in Community Schools v, Seattle School District No. 1, 551 
U.S. 701 (2007). Based upon your comments in your memorandum to Justice 
Marshall, is it fair to assume that you believe the Seattle case was wrongly 
decided? Please explain why or why not. 

Response: 

1 do not recall the facts of Citizens for Better Education well enough to comment on 
whether the court of appeals’ decision in that case was consistent with Parents Involved. 
Parents Involved is settled law, entitled to stare decisis effect. 1 do not believe it would 
be appropriate for me to comment on the correctness of Parents Involved. 

16. In a memorandum you wrote to Justice Marshall concerning the case of Bowen v. 
Kendrick, 487 U.S. 589 (1988), you endorsed a district court ruling that opined that 
religious organizations engage in “indoctrination” in their pregnancy prevention 
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efforts. You wrote, “I think the fdistrict court] got the case right,” and observed, 
“when the government funding is to be used for projects so close to the central 
concerns of religion, all religious organizations should be off limits.” During your 
confirmation hearings for Solicitor General, you disavowed your comments in this 
case, stating that your memorandum was “the dumbest thing I ever read” and 
“deeply mistaken.” 

a. Was this the only memorandum you wrote for Justice Marshall that you 
believe is “deeply mistaken”? 

Response: 

1 wrote more than 500 certiorari memos for .lustice Marshall over the course of the term 1 
clerked for him, more than two decades ago. 1 am sure that more than one was mistaken. 

b. If this was not the only memorandum you wrote that was “deeply mistaken,” 
what other memoranda that you wrote are now, in your view, deeply 
mistaken? 

Response: 

I have not reviewed the full set of memoranda. Of those 1 have seen, the memo about 
Bowen v. Kendrick seems the “dumbest.” 

17. In the case of Schmidt v. Ohio, 484 U.S. 942 (1987) (cert, denied), Christian parents 
had decided to educate their daughter at home, but did not seek the permission of 
the school district superintendent as required by an Ohio statute. They were 
convicted of violating the statute. The state supreme court rejected the parents’ 
argument that the statute violated their First Amendment right to religious 
freedom, and they petitioned the Supreme Court for review. 505 N.E.2d 627 (Ohio 
1987) (syllabus of court). The state court described the parents as ‘“born-again 
Christians,’ |whn| believe that it is their undelegable duty as parents to educate Sara 
themselves. [They] undertook to teach Sara at home with assistance from a 
correspondence curriculum they obtained from Winchester Christian Academy, a 
private, non-chartered school located in Columbus.” Id. In your memorandum to 
Justice Marshall concerning the case, you described the parents quite differently, 
calling them “self-described born-again Christians who adhere to a literal 
interpretation of the Bible and have little sympathy with the secular world.” What 
did you mean when you described the parents as having “little sympathy with the 
secular world”? 

Response: 

[ would have to read the parent.s’ petition to know precisely what I meant by this phrase. The 
lower court decision indicates that the parents refused all contact with administrators of the 
public school system. As that decision noted, the parents believed “that their religious beliefs 
not only required them to educate” their daughter “themselves, but also forbade them from 
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seeking” the school superintendent’s “permission to do so.” Stale v. Schmidt, 505 N.E.2d 627, 
627 (Ohio 1987). 

18. In a memorandum you wrote to Justice Marshall concerning the case of Miner r. 
New York DepL of Correctional Services, 488 tl.S. 941 (1988) (cert, denied), you 
endorsed the use of the Full Faith and Credit Clause to impose one state’s definition 
of marriage on another state. In Miner, a prisoner in New York entered into a sham 
marriage in Kansas via proxy, so that he could take advantage of rights to conjugal 
visits. The prisoner had been convicted of committing a murder-for-hire by 
stabbing a woman 21 times for $1,000, which he wanted so that he could buy a new 
motorcycle. People v. Safian, 396 N.V.S.2d 432, 433-35 (N.Y.A.D. 1977). Tbe 
marriage was illegal under New York law, but the prisoner argued that the Full 
Faith and Credit Clause required New York to recognize the sham marriage as 
valid. 


a. Nowhere in your memorandum did you mention the circumstances 
concerning the prisoner’s heinous crime. Why did you think that this 
information was not relevant to Justice Marshall’s consideration of these 
cases? 

Response: 

In this memo, 1 advised Justice Marshall to request a response from the State so that the 
Court could make its decision on certiorari on the basis of full briefing. 1 do not now 
recall whether or how the circumstances of the petitioner’s crime were relevant to the 
Full Faith and Credit issue in the case (i.e., whether New York needed to recognize a 
marriage considered valid in Kansas, or whether the public policy exception allowed 
New York not to do so). But 1 presumably thought at the time that the decision to ai'k the 
State to file a brief opposing certiorari did not depend on the circumstances of the 
petitioner’s crime. 

b. In your tribute to Justice Marshall, you wrote that his stories “served 
another function as well: they reminded us, as Justice Marshall thought ail 
lawyers (and certainly all Judges) should be reminded, that behind law there 
are stories - stories of people’s lives as shaped by law, stories of people’s lives 
as might be changed by law.” You also noted that “Justice Marshall had 
little use for law as abstraction, divorced from social reality . . . his stories 
kept us focused on law as a source of human well-being.” With this in mind, 
why did you deem the stories of the victims of heinous crimes unimportant, 
especially when you deemed the underlying stories in other cases to be very 
important and devoted great attention to them? 

Response: 

Where the circumstances of a crime were important to the legal issue in the case, and 
where 1 was advising Justice Marshall to vote for or against certiorari (as opposed to 
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recommending that he ask the State to submit a brief), 1 brought those circumstanees to 
Justice Marshall’s attention. 

c. In your memorandum, you wrote that the prisoner’s argument was 
“arguably correct.” 

i. Was that your own assessment of the prisoner’s argument, or the 

argument you believed Justice Marshall would want you to make to 
him? 

Response: 

My assessment of the prisoner’s claim was based on my review of his petition. 
The State had not filed a responsive pleading, and 1 advised Justice Marshall to 
request such a pleading, so that the Court could evaluate the opposing argument. 

H. Why did you believe it was “arguably correct” for one state to be able 
to force its definition of marriage on the people of another state? 

Response: 

I do not recall the exact argument made by the petitioner in this case. I apparently 
thought the argument raised sufficient issues to ask for the State to file a response. 

19. In National Treasury Employees Union v. Von Raab, 489 U.S. 656 (1989), the Court 
upheld a Customs Service drug testing program for employees whose jobs involved 
drug interdiction, carrying a firearm, or access to classified information. You wrote 
that the issue presented by the case - whether the government must demonstrate 
individualized suspicion in order to administer an employee a drug test - was 
important for the Court to decide. .Nonetheless, you advised Justice Marshall to 
“think twice” before voting to grant certiorari. You wrote, “1 think the facts of this 
case may militate against a decent result. Customs officials are almo.st necessarily 
involved in enforcing drug smuggling laws. This involvement may lead a majority 
of the Court to find that the Customs Service’s drug-testing program is perfectly 
reasonable. It might be wise to wait for a case in which the government is testing 
employees who have no involvement with the enforcement of narcotics laws.” 

a. What result would not have been “decent”? 

Response: 

Based on Justice Marshall’s view of the law, I thought he would believe that the Fourth 
Amendment required probable cause to perform a drug test. And in fact, Justice Marshall 
dissented in Von Raab on this ground the following year, 489 U.S. 656, 679 (1989), 

b. Was the Court’s decision - that government employees responsible for 
enforcing drug smuggling laws could be subjected to drug tests - not a 
“decent” result? 
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c. You advocated waiting for a weak drug-testing case before deciding this 

issue. Is it “wise,” as you suggested to Justice Marshall in this memorandum, 
for the Court to choose cases in order to implement policy preferences? 

Response: 

1 gave Justice Marshall this advice based on my understanding of his view of the law and 
his eriteria for evaluating petitions for certiorari. 

20. In a 1988 memorandum to Justice Marshall concerning Vacanti v. United States, 488 
U.S. 821 (cert, denied), you wrote that you were “a bit shocked” that the federal 
government publishes a newsletter soliciting child pornographers to send items 
through the mails. Your successor clerk added by handwritten note a crucial fact- 
that the petitioner had been swapping and collecting child pornography for a 
decade prior to his arrest. 

a. Given that predisposition is key to the government’s argument that a 
criminal was not entrapped, why did you consider it unimportant for Justice 
Marshall to know this child pornographer’s decade-long history? 

Response: 

I advised in this case that Justice Marshall request a response from the government to the 
petition for certiorari. My co-clerk wrote his note after that response had been received. 

I suspect that the government’s response called attention to the petitioner’s criminal 
history in a way that the petition, which was the only pleading I reviewed, did not. 

b. How do you expect investigators to discover and apprehend child 
pornographers like the petitioner in that case, who had been operating in 
secret and without detection for a decade? 

Response: 

My memo did not criticize the use of sting operations to catch child pornographers. I 
merely expressed surprise at the particular facts of the operation at issue in this case, 
which involved the government’s regular publication of a newsletter soliciting and 
offering child pornography. 

21. In Burr v. New York, 485 U.S. 989 (1988) (cert, denied), the petitioner’s friend 
appeared at a police station and told police that the petitioner murdered the victim, 
removed his clothes, and threw the body in a manhole. Some of the informant’s 
information was verified when the police observed a body in the sewer and found 
the clothing and a knife nearby. In a full statement by the friend, he described in 
horrific detail a very violent murder and the murderer’s statement to him that he 
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was going to Texas. After midnight that night, the police arrested the petitioner in 
his apartment. The New York courts concluded that there were sufllcient exigent 
circumstances to justify a warrantless arrest. You disagreed, writing, “According 
to the state courts, police ofncers discovered late at night (on a Saturday) that 
Ipetitionerj had committed a homicide and that (petitioner! was preparing to flee to 
Texas. I’m not sure if these circum,stances qualify as sufficiently ‘exigent’ to justify 
a warrantless arrest, but the case is fact-speciHc and this Court would almost 
certainly affirm the state court judgment.” 

a. What other circumstances would have been required in this case for you to 
find “exigent circumstances”? 

Response: 

1 do not recall the details of this case. It may have been that I thought the govemment 
had not presented sufficient evidence that the defendant’s departure for Texas was 
imminent. 

b. In a handwritten note after reviewing the Government's response, you 
added, “I continue to believe that they [the facts] did not (support the arrest], 
but 1 cannot sec anything good coming out of review of this case by this 
Court.” When you wrote, “I continue to believe,” you clearly were not 
“channeling” Justice Marshall. What did you fear that “this Court” would 
have done in reviewing the case? 

Response: 

When I said that “1 eontinue[d] to believe that” the facts did not support the arrest, 1 was 
expressing nty assessment of the case based on Justice Marshall’s view of the law 
relating to warrantless arrests. When 1 said that “1 cannot see anything good coming out 
of review of this case by this Court,” I was making a prediction about the outcome of the 
case if the Court were to grant certiorari, again based on Justice Marshall’s view of the 
law. 


22. In Bo/ex v. Foltz, 484 IJ.S. 857 (1987) (cert, denied), the defendant indicated at his 

arraignment on larceny charges that he wanted a lawyer before proceeding, and the 
judge ceased the proceeding. Four days later, after officers read the defendant his 
Miranda rights and he signed a waiver, the police interrogated him about the 
larceny and a recent murder. The defendant confessed to the murder, and on 
review, the Sixth Circuit rejected the defendant’s argument that police 
interrogation was prohibited by his request for counsel at the arraignment, instead 
finding that his ambiguous statement was a request for counsel only at the hearing. 
In a memorandum to Justice Marshall, you wrote, “I think that the admission of 
this statement is outrageous. This Court should hold that [petitioner] invoked his 
right to counsel so as to preclude police officers from initiating interrogation. I 
worry, however, that the Court might reach the opposite result so that all 
ambiguous statements in the future will be construed in favor of the police.” 
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Last month in Berghuis v. Thompkins, 130 S. Ct. 2250 (2010), in holding that a 
criminal suspect must unambiguously invoke the right to remain silent, the 
Supreme Court reiterated that a suspect must invoke the Miranda right to counsel 
“unambiguously” and if a statement is “ambiguous or equivocal,” the police are not 
required to end the interrogation or clarify the suspect’s intentions. Id. at 2259-60. 
Based on your “worry” that “ambiguous statements . . . will be construed in favor of 
the police,” do you think the Thompkins decision is “outrageous?” 

Response: 

1 served as counsel of record for the federal government in Berghuis i'. Thompkins, and in my 
judgment, the arguments made in the government’s brief were well supported by the law. I do 
not think it would be appropriate for me to comment any further on the correctness of a Supreme 
Court decision. 

23. In Patterson v. United Stales, 485 U.S. 922 (1988) (cert, denied), the petitioner was 
arrested in Mexico for using counterfeit money. After Mexican authorities 
interrogated him and while the petitioner was still in Mexican custody, a Secret 
Service agent interviewed him. Based on the interview, the agent executed a search 
warrant on a printing shop in San Diego, recovering counterfeiting equipment and 
$1.5 million in counterfeit bills. The trial court suppressed the petitioner’s un- 
Mirandized statements, but denied the petitioner’s motion to suppress the physical 
evidence obtained pursuant to the search warrant, and the Ninth Circuit affirmed. 
The petitioner’s statement, which was “concededly voluntary, was properly used to 
establish probable cause” for the search warrant. In a memorandum to .lustice 
Marshall, you wrote: “1 think this holding does great disservice to the Miranda rule, 
but the Court’s recent decisions - most notably Oregon v. Elstad |470 LI.S. 298] 

(1985) - provide support for it. It seems to me likely that this Court would use this 
case to curtail even further the scope and meaningfulness of Miranda protections.” 

a. What was the “disservice” you thought was done to Miranda? 

Response: 

My recollection of this case is that I thought Justice Marshall would have viewed the 
admission of evidence derived from statements obtained in violation of Miranda to 
undermine the Miranda rule. 

b. Oregon v. Elstad held that unwarned admissions must be suppressed, but 
subsequent knowing and voluntary statements need not be. Justice 
O’Conner wrote that the holding “in no way retreat|ed| from the bright-line 
rule of Miranda." You suggest in your memorandum that Elstad 
“curtailledj” Miranda. How so? 

Response: 

In Oregon v. Elstad, 470 U.S. 298 (1985), the Court held that the failure of law 
enforcement officers to administer Miranda warnings to a defendant in custody did not 
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taint subsequent admissions made by the defendant after he was fully advised of and had 
waived his Miranda rights. Justice Marshall joined Justice Brennan’s dissent, which 
argued that the Court’s decision “extends a potentially crippling blow to Miranda'” by 
declining to extend the “fruit of the poisonous tree” doctrine to Miranda violations. Id. at 
319 (Brennan, .1., dissenting). The dissent explained, “[i]f violations of constitutional 
rights may not be remedied through the well-established rules respecting derivative 
evidence, as the Court has held today, there is a critical danger that the rights will be 
rendered nothing more than a mere ‘form of words.”’ Id. at 320. This was Justice 
Marshall’s view of the law, and my certiorari memorandum to him on the Patterson case 
was written through the prism of that view, 

c. What did you fear the Court would do to “curtail” the “scope and 
meaningfulness” of Miranda? 

Response: 

My recollection is that 1 predicted the Court was likely to decide that physical evidence 
discovered from executing a search warrant supported by .statements obtained in violation 
of Miranda was admissible evidence. Based on Justice Marshall’s dissent in Elslad, 1 
understood that he would view such a decision as curtailing the scope and 
meaningfulness of Miranda. 

24. In Tompkins r. Texas, 490 U.S. 754 (1989) (afTd per curiam by an equally divided 
Court), you wrote a note to Justice Marshall where you observed: “The best chance 
of getting the Texas death penalty statute declared unconstitutional lies in limiting 
the grant on this case . . . Why did you believe the Texas death penalty statute 
was unconstitutional? 

Response: 

Justice Marshall believed the Texas death penalty statute was unconstitutional, and this 

memorandum offered advice based on my understanding of his view of the law. 

25. In Lingar v. Missouri, 484 U.S. 872 (1987) (cert, denied), the Supreme Court 
declined to review a death sentence where the petitioner argued that (I) the jury’s 
venireman should have been stricken for cause, and (2) evidence of his 
homosexuality was improperly admitted into evidence at the penalty phase of trial. 
You wrote a memorandum recommending the vacating of the sentence below and 
remanding for further proceedings. You observed on the venireman issue: “This 
would not be a good question to review; it is fact-bound, and we would lose given 
that the juror ultimately stated unequivocally that he could comply with the law.” 
Who is the “we” you were referring to? 

Response: 

My recollection is that the phrase “we would lose” was shorthand for advising Justice Marshall 

that his view of the law was unlikely to prevail in this ca.se. 


23 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00535 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



526 


26. In a memorandum you wrote to Justice Marshall concerning the case of Benevento 
V. United States, 486 ll.S. 1043 (1988) (cert, denied), you observed, “(T|here is no 
good reason to place an exclusionary-rule issue before this Court, which will 
doubtlessly only do something horrible with it” What was the “horrible” outcome 
concerning the exclusionary rule you feared would be reached by a majority of the 
Supreme Court? 

Response: 

Justice Marshall’s views on the exclusionary rule were different from those of a majority of the 
Court, as expressed for example in the dissent he joined in Oregon v. Elstad. My recollection is 
that this sentence was meant to suggest to him that, if the Court granted certiorari in this case, it 
would likely decide the case in a manner that was inconsistent with his views on the exclusionary 
rule. 

27. In United States v. Kazminski, 487 U.S. 931 (1988), the petitioners were convicted of 
holding two mentally retarded farm workers in involuntary servitude and of 
conspiring to deprive them of constitutional right to be free from involuntary 
servitude. You wrote a memorandum recommending the granting of certiorari, 
because “(tlhere is a circuit split on this issue.” You also agreed with the Solicitor 
General’s call for an expansive reading of involuntary servitude, noting that the 

Solicitor General was “for once on the side of the angels ” Please give some 

examples of cases in which the Solicitor General at that time, Charles Fried, was not 
“on the side of the angels.” 

Response: 

I do not recollect specific examples. As a general matter. Justice Marshall’s views on criminal 
procedure issues tended not to be aligned with the positions taken by the federal government. 

28. You have described Justice Marshall as your “hero” and his “vision of the Court 
and the Constitution” (“to safeguard the interests of people who had no other 
champion”) as “a thing of glory.” Justice Marshall, along with Justice Brennan, 
believed that the death penalty was unconstitutional under any circumstances. In 
their concurrence in Furman v. Georgia, 408 ll.S. 238 (1972), they wrote that they 
would have held that any use of the death penalty is per se a violation of the Eighth 
Amendment. 

a. Do you agree that the death penalty is perse unconstitutional? 

Response: 

The Supreme Court has long held that the death penalty is not per sc unconstitutional 
Gregg V. Georgia, 42$ U.S. 153 (1976). Gregg is a precedent of the Court entitled to full 
stare decisis effect. 
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b. If not, do you agree that it is settled law that the death penalty is 
constitutional? 

Response: 

Yes. 


c. Are there any express references to capital punishment in the Constitution? 

Response: 

Yes. The Fifth Amendment states, “No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on presentment or indictment of a Grand Jury.” The 
Fourteenth Amendment states that no person shall “be deprived of life, liberty, or 
property, without due process of law.” 

d. Where applicable, does the plain text of the Constitution control questions of 
application of the Bill of Rights? 

Response: 

Yes. 


e. Do you agree that Justices Brennan and Marshall engaged in judicial 

activism when they ignored the text of the Constitution and centuries of 
Supreme Court precedent to try to outlaw capital punishment? 

Response: 

I do not think it would be appropriate for me to criticize the views or opinions of 
particular Justices, especially one for whom I worked and to whom 1 owe a great debt. 
The Supreme Court has held that the death penalty is not per sc unconstitutional, and that 
holding is settled law, 

29. In response to questions from Senator Kyi, you acknowledged that “the Solicitor 
General’s office does, from time to time ... have some communications with 
members of the White House with respect to particular cases.” 

a. In how many cases during your time as Solicitor General have you or your 
oflice had communications with the White House about particular cases? 

Response: 

I do not think it would be appropriate for me to comment on internal Executive Branch 
deliberations about cases, including communications with the White House. 
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b. You refused to answer whether such communications occurred with respect 
to two cases identified by Senator Kyi - Chamber of Commerce r. Candelaria 
and Lopez-Rodriguez r. Holdef The decisions about which Senator Kyi 
inquired have already been made -you decided to urge the Court to grant 
certiorari in Candelaria and you decided not to seek further review in Lopez- 
Rodriguez V. Holder. Senator Kyi’s question did not seek any information 
protected by a “deliberative process” privilege, and he did not ask you to 
divulge to the Committee any of the content of the discussions that may or 
may not have occurred with respect to these cases. His question was limited 
to the basic fact of whether your office had communications with the White 
House with respect to these two cases. 

When asked by Senator Grassley about your role in the Justice Department’s 
filings in Smell v. United Slates, you volunteered that you and members of 
your office “reviewed some briefs” and “participated in some discussions” 
with others in the Department of Justice without divulging any of the content 
of those consultations. As your answer to Senator Grassley shows, the mere 
fact that consultations outside the Office of the Solicitor General took place 
in a specific case is not privileged. 

With the narrow parameters of the question in mind, please answer whether 
you or your office had communications with the White House with respect to 
Chamber of Commerce v. Candelaria or Lopez-Rodriguez v. Holder. 

Response: 

In response to a question from Senator Grassley about the Justice Department's litigation 
strategy in Smelt v. United States, 1 stated that 1 was not the “decision-maker” in this 
case, because the case was in district court, “and the Solicitor General’s decision-making 
responsibilities take over in the appellate” courts. I also noted that “members of my 
office and 1 reviewed some briefs and participated in some discussions,” but “I can’t 
reveal any kind of internal deliberations of the Department of Justice.” That another 
Justice Department component had primary responsibility for a case at the district court 
level is not confidential information. And 1 have thought it appropriate in the context of 
the Senate’s consideration of my nomination to provide information about my own 
participation in various matters. The information Senator KiyI requested is different. 
Communications between the Office of the Solicitor General and other Executive Branch 
entities, including administrative agencies and the White House, are part of the 
government’s confidential deliberative process in developing litigation positions and 
strategy. Therefore, 1 do not believe it would be appropriate for me to discuss such 
communications. 

c. Please answer the following questions regarding you and your office’s 
involvement in District Court litigation. If you decline to answer any of the 
following questions, please explain the legal basis for your refusal. Please 
also explain how any such refusal to answer these questions is consistent with 
your willingness to discuss with Senator Grassley your role in Smell. 
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i. At what point in time did you and members of your office “review’ll 

briefs” and “participatelj in some discussions” in relation to the Sme/t 
V. United States litigation? 


Response: 

i reviewed some briefs in the Smelt case and participated in discussions about the 
case shortly before the briefs were filed. My participation in the case was 
sufficiently substantial that 1 would recuse myself if 1 were confirmed and this 
case were to come before the Court. 

ii. How did the Smelt litigation in District Court first come to your 
attention as Solicitor General? 

Response: 

1 do not recall exactly how the Smelt litigation first came to ray attention. The 
case was handled by lawyers in the Civil Division, operating under the 
supervision of the Office of the Associate Attorney General, the Office of the 
Deputy Attorney General, and the Office of the Attorney General. 1 was one of a 
number of other people in the Department consulted by those offices about the 
litigation. 

iii. Did you or your office have communications with anyone in the White 
House regarding the Federal government’s position in Smelt or 
regarding the arguments the Federal Government would or would not 
pursue in Smelt! 

Respons e: 

1 do not believe it would be appropriate for me to discuss internal Executive 
Branch deliberations about a particular case. 

iv. Did you or your office “reviewjl briefs” and/or “participate[l in some 
discussions” in relation to the case of Gill v. Office of Personnel 
Management, currently pending in the U.S. Distriet Court for the 
District of Massachusetts? If so, how did the Gill litigation come to 
your attention as Solicitor General? 

Response: 

Yes. 1 believe that discussions about Gill overlapped with discussions about 
Smelt. 


v. Did you or your office have communications with anyone in the White 
House regarding the Federal government’s position in Gill or 
regarding the arguments the Federal Government would or would not 
pursue in Gill! 
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Response: 

1 do not believe it would be appropriate for me to diseuss internal Executive 
Branch deliberations about a particular case. 

d. During your tenure as Solicitor General, in how many cases still before the 
District Courts of the United States have you reviewed briefs or participated 
in discussions about legal strategy? Please identify such cases. 

Response: 

The primary function of the Office of the Solicitor General is to represent the United 
States before the Supreme Court and to oversee the representation of the federal 
government in the courts of appeals. In the normal course, the Office docs not participate 
in district court litigation. In some circumstances, however, the Solicitor General or a 
lawyer in the Office may be consulted on a district court case that raises significant legal 
issues. Because these consultations are usually informal, the Office does not keep 
records of them, in addition to the cases referenced in other parts of this question, 1 recall 
participating in discussions about legal strategy in a number of cases involving the 
detainees at Guantanamo Bay and other national security matters. 

e. From the time of your conFirmation as Solicitor General, in how many cases 
before the District Courts of the United States have you or your office 
organized, hosted, or otherwise participated in meetings or discussions about 
the United States’ discovery responses or motions regarding discovery? 

Please identify such cases. 

Response: 

As noted above, the Office of the Solicitor General does not partieipate in distriet eourt 
litigation in the normal eourse. Because participation in district court litigation by 
lawyers in the Office is usually informal, the Office does not keep records of such 
participation. Other than the single meeting referenced below, I do not recall personally 
participating in any such meetings. 

i. Did you organize, host, or otherwise participate in meetings to discuss 
the United States’ responses to discovery requests or to motions or 
orders to compel discovery in the case of Log Cabin Republicans v. 
United States? 

Response: 

To the best of my recollection, I participated in one such meeting. 

ii. Did anyone else in your office participate in such meetings regarding 
this litigation? 
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Response: 

Yes. Two career attorneys from the Office also attended the meeting. 

30. In Christian Legal Society p. Martinez, the Supreme Court considered a ca.se in 

which Hastings College of Law refused to allow a Christian organization to register 
as an official campus student group. Christian Legal Society wanted to exclude 
students from officer and voting membership positions who did not agree with the 
faith principles of the organization, and Hastings said that exclusion violated the 
school’s nondiscrimination policy. The brief for Christian Legal Society argues that 
“[t|he First Amendment does not allow governmental institutions to deny this 
associational freedom to religious groups, while protecting the rights of everyone 
else.” For this proposition, it cites your article. The Changing Faces of First 
Amendment Neutrality, quoting you as saying that viewpoint-hased “selective 
subsidization” is “more troublesome than a complete absence of public funding,” 
and warrants a “strong presumption of unconstitutionality . . . rebuttable only 
upon a showing of great need and near-perfect fit.” 

a. Do you agree that if Hastings has denied an associational freedom to a 
religious student group that it has granted to other groups, such a denial 
would be presumptively unconstitutional? 

Response: 

1 do not think it would be appropriate for me to comment on a recent decision of the 
Supreme Court. As a general matter, 1 continue to believe that the First Amendment 
generally prohibits the government from subsidizing some points of view but not others; 
the example 1 gave in the article was a law providing for public funding of all speech 
endorsing incumbent city officials in rcelection campaigns. 

b. Christian Legal Society argues in the case that its right to free exercise of 
religion prevents the school from forcing it to accept students as voting 
members who do not agree with its religious tenets. While in the Clinton 
Administration, you wrote a memorandum urging the Supreme Court to 
reverse a case in which the California Supreme Court ruled against a 
landlord’s rights to refuse to rent to unmarried couples on the basis of her 
religious beliefs. You said in that context that the plurality’s opinion was 
“quite outrageous — almost as if a court were to hold that a state law does not 
impose a substantial burden because the complainant is free to move to 
another state.” You agreed with the landlord’s right to exclude on the basis 
of religious beliefs without having to forfeit the ability to do business in the 
state in which a nondiscrimination law applied. Would you also agree that 
Christian Legal Society should have the right to exclude students from 
leadership on the basis of religious belief without having to forfeit the ability 
to operate as an officially recognized student organization on campus? 
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Response: 

1 do not believe it would be appropriate for me to comment on the correctness of a 
particular Supreme Court decision. 

31. Please describe with particularity the process by which these questions were 
answered. 

Response: 

Responses to these questions were drafted by legal staff of the White House based on my 
guidance. I edited these draft responses, and gave final approval to all answers, 

32. Do these answers reflect your true and personal views? 

Response: 

Yes. 
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We Will Always Remember 


Lfz J. Abzug Consultant Services 
1 05 Duane Street #2 1 C 
NEW York. NY T 0007 


June 30*^,2010 


Dear Meanbtts of the Senate Judiciary CoDimittee: 

I am witing this letter to strongly support that Supreme Court Nominee Elena Kagan be 
confirmed as the next Justice appoint^ to the United States Supreme Court, 

Ms. Kagan is eminently qualified for the position of Supreme Court Justice. She is an 
accomplished attorney, legal scholar, held the position of law Clerk to Justice Thmgood 
Marshall, professor at University of Chicago l^w School, former Dean of Harvard Law 
School and currently serves as the Solicitor General. Along with many women lawyers 
across the country as well as women from all different professions, backgrounds and 
geographic regions, T hope that the Judiciary Committee will move the conhiTnation 
hearings forward in a fair and expeditious manner. 


I believe that Solicitor General Kagan understands the complexities of the law, issues 
and cases that will come before the Supreme Court. She has been open and forthcoming 
during the judiciary committee hearings. I believe that she will show great fairness, 
judicial judgment and temperament. She has shown that she possesses great intelligence, 
depdi of knowledge, relevant experience, a very strong character, and a deep commitment 
to atuilyze issues and act within the statutory ftameworfc of the law. I am confident tha t 
M.s. Kagan wll protect the lives and the reproductive rights of women as well as the 
rights of LGBT citizens, two constituencies of which I am a part and care a great deal 
about. I believe that she will uphold the law and has a commitment to equal justice for 
all, regardless of our gender, race, ethnicity, class, sexual orientation or any other factor. 
For instance, she will deal with complex matters such as a right to abortiem and gun 
control based on legal precedents and the wise application of the United States 
Constitution and relevant laws. 
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I am thrilled and excited as arc women all across the country, about the possibility of 
having three female justices on the Supreme Court for the first time in our nation’s 
history. 

Also, during the current hearings, I believe that Ms. Kagan has revealed her personal 
humanity, poise and great sense of humor, both qualities that I believe will serve her well 
as a Supreme Court Justice. 

1 hope and expect that Solicitor General Kagan will be overwhelmingly confirmed by the 
Judiciary Committee and that during the remainder of the hearings and confirmation 
process, she will be treated with the fairness and the respect that she deserves. 

Thank you very much, 



Liz J. Abzug, New York City 
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AT T. INDIAN PUEBLO COUNCIL Office of the Chairman 


Joe Garcia, Chairnum Greg Ortiz, Vice Chaimtan 


June n,20IO 


The Honorable Patrick Leahy 
United Slates Senate committee on Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20515 

Re: Support for US Solicitor Elena Kagan’s nomination to the US Supreme Court 

Dear Senator Leahy: 

On May 27 at a duly called All Indian Pueblo Council meeting the member tribes consisting of 19 
Pueblos ofNM and 1 Pueblo of Texas passed Resolution 2010-10 endorsing President Obama's 
nomination of US Solicitor Elena Kagan to the US Supreme Court. The Ail Indian Pueblo Council 
expresses strong support for the Honorable Kagan. 

With her background and the number of years of service in different capacities she will be a true a.sset to 
the US Supreme Court. 

Issues in Indian country arc very complicated and diverse. We trust that she will be prudent, fair, and 
dedicated to the cases that will conic her way. 

Please accept this letter and the AfPC Resolution 2010-10 as official documents for the records in support 
of US Solicitor Elena Kagan to the US Supreme Court. 

Thank you for your time and consideration. Should you have questions, please feci free to contact me 
directly at (505) 881-1 992 or {505)-927-034S. 

Sincerely 

Joe Garcia 
Chairman 

All Indian Pueblo Council 


All Indian Pueblo Council - 2401 I2‘'^ Street NW - Albuquerque, NM 87104 
Phone: 505-881-1992 Fax:505-883-7682 
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Testimony of Robert Alt 
Before the United States Senate 
Committee on the Judiciary 
Hearing on the Nomination of Elena Kagan 
To be an Associate Justice of the United States Supreme Court 


My name is Robert Alt. I am a Senior Legal Feliow in and Deputy Director of the Center for 
Legal and Judicial Studies at The Heritage Foundation. The views 1 express in this testimony arc 
my own, and should not be construed as representing any official position of The Heritage 
Foundation. 

Thank you. Chairman Leahy and Senator Sessions, for inviting me to testify on the nomination 
of Elena Kagan to the Supreme Court. 

As these hearings opened, numerous members of this Committee lamented what was variously 
described as the judicial activism and pro-corporatism of the Roberts Court. Indeed, C-SPAN 
viewers could be excused if they mistakenly believed that they were watching “Classic” C- 
SPAN coverage of the confirmation hearings for John Roberts or Samuel Alito, given the 
references to those Justices. Singled out for special condemnation by members of this 
Committee were the Roberts Court’s decisions in Citizens United v. FEC and Ledbetter v. 
Goodyear Tire & Rubber Co.' The complaints raised closely tracked those of liberal activists, 
who issued reports which both highlighted their grievances and served as talking points on these 
cases and the Roberts Court in anticipation of the hearings. 

The story of a conservative, activist, pro-corporatist Roberts Court may sound compelling at first 
blush, particularly with its repetition and regrettable distortion of the cases involved, but it is just 
a story— and a fictional one at that. This story applies a flawed definition of judicial activism, a 
deliberately skewed sample of the business decisions of the Roberts Court, and 
misrepresentations of key decisions of the Roberts Court, 1 will address each of these issues in 
turn, before concluding with my thoughts and concerns regarding the nomination of Elena 
Kagan. 

Defining Activism Down 

Judicial activism — real judicial activism — occurs when judges write subjective policy 
preferences into their legal decisions rather than apply the Constitution according to its original 
meaning or statutory law based on its plain text. Judicial activism may be either liberal or 
conservative; it is not a function of outcomes, but one of interpretation. Judicial activism does 
not necessarily involve striking down laws, but may occur when a judge applies his or her own 
policy preferences to uphold a statute or other government action which is clearly forbidden by 
the Constitution.^ 


I 558 U.S. , 130 S.Ct. 876 (2010); 550 U.S. 618 (2007). 

■ Ed Whelan refers to this as judicial passivism. While our nomenclature is different, the substance of our critique 
is, I believe, nearly identical. 
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Dissatisfied with this accepted definition, critics of the Roberts Court (and the Rehnquist Court 
before that) engaged in a concerted effort to redefine judicial activism downward. Under one 
formulation, judicial activism occurs any time that a statute is struck down.^ While this may 
seem appealing given its seemingly objective, value-neutral approach, judicial activism has 
traditionally been understood as a term of reproach for judicial decisions which overreach proper 
judicial authority. However, the act of striking down clearly unconstitutional statutes is not only 
within proper judicial authority, but the failure to do so based upon policy preferences would 
itself fall into the traditional definition of activism. Accordingly, this definition distorts the 
traditional understanding of activism, and has been used in a concerted way to equate rightful 
acts of the Roberts Court with wrongful, genuinely activist acts of prior liberal courts. 

In another popular version, judicial activism is all-but-meaningless — a term of derision that 
means little more than “1 don’t like the policy outcome of this decision.” Both definitions of 
Judicial activism are incorrect, and both are in full display in the recent criticisms of the Roberts 
Court, and its decisions in Citizens United v. FEC and Ledbetter v. Goodyear Tire & Rubber Co. 
In order to determine whether these cases are truly activist, it is necessary to carefully review the 
cases. When this is done free of distortions to the factual record and exaggerations of precedent, 
it is clear that the Court was not activist in these cases. 

The “Pro-Corporatist” Distortion 

The claim the Roberts Court is a pro-business or pro-corporatist court frequently turns on little 
more than a claim that the court has decided cases in favor of particular business parties, or has 
sided with businesses more than non-business parties in recent cases. At the outset, it is worth 
noting that neither of these claims, if true, says anything about whether the judgments are 
correct, or would support a claim for activism. Given the small and discretionary docket that the 
Supreme Court hears, there is no empirieal reason to believe that the winners and losers as 
between any set of opposing interest groups should bo evenly distributed. 

The allegation that the Court is too pro-business became fashionable following Jeffrey Rosen’s 
2008 artiele. Supreme Court Inc!* Even at the time of this artiele, however, legal soholars 
questioned whether the evidence offered was suffieicnt to support the premise of a pro-business 
court.^ For example, Rosen’s observation that “the Roberts Court has heard seven [antitrust 
cases] in its first two terms — and all of them were decided in favor of the corporate defendants” 


■’ See, e.g.. Cass Sunstein, Radicals in Robes: Why Extreme Right-wingCourts Are Wrong for America 
42-4 .t (2005). It is worth noting that this formulation is frequently utilized in a highly skewed fashion — one which 
focuses exclusively on striking down federal legislation in order to permit the argument made by Sunslein and others 
that the Rehnquist and Roberts courts are more activist than prior courts. Leaving aside the obvious enor in 
ascribing what is well-understood to be a pejorative to what may be a positive act — e.g., correctly striking down 

clearly unconstitutional laws such a formulation lacks any basis for failing to include the striking down of state 

laws — acts which, to borrow Sunstein’s words, similarly would “preempt the democratic process." The key 
distinction seems to be that the inclusion of such acts would force the true radicals in academia and elsewhere to 
confront that tens-of-state-laws swept aside in numerous decisions by the Wanen Court — data which would upset 
their thesis that conservative courts arc more activist. 

Jeffrey Rosen, Supreme Court Im:.. N.Y. TIMES MAGAZINE, Mar. 16, 2008. 

’ See, e.g.. Eric Posner, Is the Supreme Court Biased in Favor of Business, SLATE (Mar. 17, 2008, 3; 16 PM), avail at 
http ;//www. state. com/’blogs/blogs/convictions/archive/2008/03/17/is-the-supreme-court-biased-in-favor-of- 
business. aspx (last visited June 29, 2010). 
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seems much less impressive when you discover that five of those seven cases involved 
businesses suing other businesses.^ So yes, a corporation won those cases, but another 
corporation lost those cases. Are we then to take it that the Roberts Court was simultaneously 
pro-business and anti-business? Similarly, the Rosen’s assertion that “[o]f the 30 business cases 
[in the 2006-07 term], 22 were decided unanimously, or with only one or two dissenting voices” 
is hard to square with the elaim that there has been any significant pro-corporatist shift in the 
Roberts Court. After all, most of the justices, including the most liberal justices, remained the 
same when Roberts and Alito joined the Court. The frequent unanimity and near unanimity, 
with supermajorities comprising justices of both ends of the ideological spectrum, suggests that 
rather than a pro-business bias motivating the outcome, that the Court ruled in favor of 
businesses because those parties’ claims were simply meritorious. To suggest otherwise would 
require one to accept not only that the recent additions to the Court exercised pro-business 
aetivism, a elaim that is not home out by the facts, but that liberal Justices like Stevens, 
Ginsburg, Breyer, and Souter were frequently motivated by pro-business activist impulses. 

By the end of the last term, the media and academics increasingly acknowledged that the claim 
that Roberts Court was decidedly pro-business was meritless — as perhaps typified by the 
Washington Post headline: Court Defies Pro-Business Label. ^ A string of decisions negative to 
business interests fueled this eonclusion, and made clear that the pro-business allegation was 
either premature, overblown, or both. 

A non-comprehensive list of cases in which the Supreme Court ruled adversely to business 
interests includes notably: 

• Wyeth V. Levine,^ in which the Court held that plaintiffs may sue a drug manufacturer 
alleging inadequate warning of risk even when the warning label was approved as 
sufficient by the Food and Drug Administration. 

• Massachusetts v, EPA.^m which the Court ereated a novel new rule for standing and 
opened the door for the EPA to regulate virtually every busincsts (and non-business 
activity), including manufacturing, farming, and transportation, which produces carbon 
dioxide. 

• Federal Express v. Holowecki,'" in which the Court stretched the meaning of the word 
“charge” in order to allow an ADEA case to go forward where the plaintiff had not met 
the prerequisite of filing a formal charge with the EEOC as required by statute, but had 
filed an intake questionnaire. 


‘'Id. 

‘ Robert Barnes, Court Defte.s Pro-BiLSmess Label, WASHINGTON POST, Mar. 8, 2009, avail at 
http://www.washingtonpost.eom/wp-dyn/content/article/2009/03/07/AR200903070 1 596.html (). See also Jonathan 
H. Adier, Business, the Environment, and the Roberts Court: .t Preliminarv Assessment, 49 SANTA CLARA L. REV. 
943 (2009). 

*55.5 U.S. , 129 S.Ct. 1 187(2009). 

’ 549 U.S. 497 (2007). 

'" 552 U.S. 389 (2008). 
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• Altria i'. GoodJ'm which the Court found that the Federal Cigarette Labeling and 
Advertising Act did not preempt lawsuits against tobacco companies based upon alleged 
misrepresentation under a state act which prohibits deceptive trade practices. 

• Burlington Northern and Santa Fe Ry. Co. v. White/' in which the Court provided an 
expansive definition of the grounds for Title VII retaliation claims. 

To this list could easily be added numerous others, which 1 omit merely due to time constraints. 
And yet, as additional cases adverse to business interests rolled in, the “story” of the 
conservative, activist, pro-business Roberts Court continued unabated by liberal activists, and 
judging by these hearings, members of this Committee. 

To further the conservative, pro-corporatist fiction, in addition to cherry-picking cases, critics of 
the Roberts Court have also assiduously avoided revealing the fact that liberal members of the 
Court have been the authors of some of the very cases of which they complain, and of some of 
the more pro-business cases that they conveniently omit. These cases include notably the 
Court’s recent decision limiting the scope of the honest services fraud statute” in Skilling v. 
U.S./* in which Ginsburg wrote the opinion of the Court, and which three liberal justices on the 
Court (Sotomayor, Stevens, and Breyer) would have gone further, and granted the former Enron 
executive fair trial relief; the limitation of punitive damages in maritime law in Exxon Shipping 
Co. V. Baker ” (authored by Justice Souter); the Tellabs, Inc. v. Makor Issues & Rights, Ltd."' 
decision (authored by Justice Ginsburg and joined by, inter alia. Justices Souter and Breyer), 
which raised the standard for pleading scienter in securities actions; and from the Rchnquist 
Court, BMW V, Gore'^ — an activist case finding a constitutional limitation on punitive damages 
in a decision authored by Stevens and joined by, inter alia, Souter and Breyer. Unless we arc to 
believe that the most liberal members of the Court are in fact conservative, pro-business activists, 
this “story” quickly falls apart. 

It is worth noting that the pro-corporatist myth is just a subspecies of the larger, “conservative 
activist” complaint leveled by some members of the Committee and liberal activists against the 
Court — a phenomenon which, so the story goes, has intensified since Bush v. Gore. But as my 
colleague Todd Gaziano has persuasively argued, this too is a myth belied by the regrettable 
facts of the Court’s string of liberal decisions,” In areas including national security law, the 
death penalty, the constitutionality of life sentences without parole for violent juvenile offenders, 
and the use of foreign law, this Court simply cannot be meaningfully dubbed “conservative.” 


" 555 U.S. , 1 29 S.Ct. 538 (2008). 

548 U.S. 53 (2006). 

It .should be noted that given the broad application of this statute, its implications extend far beyond businesses. 

” U.S. , S.Ct. , 20 10 WL 2518587 (June 24, 2010), 

554 U.S. , 128 S.Ct. 2605 (2008). 

“551 U.S. , 1 27 S. Ct. 2499 (2007). 

“517 U.S, 559 (1996). 

“ Todd Gaziano, What Comervative Court?. TOWNHAl.1.49 (July 2010). 
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Key Cases Misrepresented 

Having addressed the sampling error of the larger label, it is necessary to address a few particular 
cases, which have been cited in these hearings as examples of pro-business activism on the part 
of the Roberts Court. Many of the cases that are discussed are ones of statutory construction. 
This is important first because the policy complaints that are raised by members of this 
Committee arc frequently policies that Congress itself enacted — that is, if there is a pro-business 
culprit (which is often doubtful) it is not the Supreme Court, which in the cases listed in this 
Committee’s bill of particulars is merely acting as a handmaiden, but Congress. For example, in 
Ledbetter, it is not the Court which wrote the statute of limitations, it was Congress, and the 
complaint levied is essentially that the Court should have ignored or rewritten the statute of 
limitations. And second, if Congress changes its mind about what the poliey should be, or 
believes that the Court did not interpret its requirements appropriately, it can always change the 
law, as they did in the wake of Ledbetter. 

Citizens United'’ 

In Citizens United v. FEC, the Supreme Court threw out the federal ban on independent political 
expenditures by corporations and unions because, by effectively limiting speech, such a ban 
violates the First Amendment. Liberal activists and the mainstream media were swift to attack 
the decision as bad policy. For example, one article about the case decries the fact that it has 
“opened the floodgates of unlimited corporate spending in federal elections.”’° Another discusses 
the terrible consequences of spending in elections by “the pharmaceutical companies, the 
insurance companies. Big Oil, or what President Eisenhower called the ‘military-industrial 
complex.”’^' 

But these policy assessments are quite skewed. First, one would never know from reading these 
liberal eritiques that the Court’s decision applied equally to labor unions as well as 
corporations — a key omission which distorts the scope of the decision and the lack of even 
incidental favoritism for groups which could be characterized as favoring any particular political 
party. Perhaps relying on this mischaracterization and the public’s lack of knowledge about the 
applicability of Citizens United to unions, liberals in Congress have proposed legislation in the 
form of the so-called DISCLOSE Act,^’ which purports to “correct” Citizens Uniledhy imposing 
significant new restrictions on corporations, while exempting unions from many of the act’s 
more onerous, speech restrictive requirements.^^ 


This analysis of the Citizens United and Ledbetter cases is excccrpted from my and my colleague’s prior work on 
the subject. See Robert D. Alt and Hans von Spakov.sky, The Liherat Mythology of an "Activist" Court: Citizens 
United and Ledbetter, HtRlTAGE FOUNDATION Legal MEMORANDUM No. 54, June 15, 2010. 

^^an Aron, Roberts Court Protects the Powcrftil, POLmCO, (May 5, 2010, 5:10 AM), 
htTp;//www.politico.com/news/storic.s/051 0/36755. html. 

‘'People for the American Way Foundation, THF RISE OF THF. CORPORATE COURT: HOW THE SUPREME 
COURT IS PUTTING BUSINESS FIRST, 7 (2010). 

■'Democracy is Strengthened by Casting Lighten Spending in Elections Act, S. 3295, H.R. 5175, 

■ For example, the Act will ban corporations with government contracts over a certain size from making any 
independent expenditures, while unions with contractual relationships with the government over collective 
bargaining terms for union members who are government employees can spend unlimited amounts on such 
expenditures. H.R. 5175m § 101(a). Corporations with more than 20 percent foreign shareholders will be banned 
from independent expenditures while unions with foreign members will not be affected. Id. at § 102(a). 
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Second, the depiction of multinational or “military industrial complex” corporations belies the 
actual facts of the case, and the genuine diversity of corporations whose free speech rights the 
Court vindicated. Just take the named party. Citizens United, a small, issue-oriented organization 
that wilt never be mistaken for, say, BP. Citizens United has an annual budget of only $12 
million and most of its funds are donations from individuals.^'* It is a grass roots advocacy 
organization dedicated to reasserting “the traditional American values of limited government, 
freedom of enterprise, strong families, and national sovereignty and security.” The organization’s 
objective is “to restore the founding fathers’ vision of a free nation, guided by the honesty, 
common sense, and good will of its citizens.”"^ 

By characterizing corporations exclusively as for-profit organizations, detractors fail to 
recognize that Americans tend to influence the politieal proeess by joining together with other 
like-minded individuals — something that the First Amendment, through its protection of 
associational rights, protects. Many times, these groups of like-minded people adopt corporate 
forms to take advantage oflimited liability or tax advantages. Even the archetype of modem 
grassroots movements — the tea partiers — have adopted, through organizations like Tea Party 
Patriots, non-profit corporate operating struetures. The fact that individuals who seek to 
influence the political process take a corporate form for the purposes of limited liability should 
not affect their ability to speak on issues of public concern. Indeed, the First Amendment does 
not permit government to restrict speech rights in exchange for adopting a corporate form. Were 
government able to do so, it could then restrict political speech of news agencies, which are 
almost universally corporations. 

Leaving aside the misguided policy arguments made by opponents, the more serious criticism of 
the decision comes from those who claim that the five justices in the majority^'’ were engaging in 
judicial activism. Specifically, these critics claim Citizens United activist because the Court 
declared a federal statute unconstitutional and overturned prior precedent, Austin v. Michigan 
State Chamber of Commerce}^ which had upheld a state ban on independent expenditures by a 
nonprofit trade association, and part of McConnell v, FEC,^* which had upheld the 
“electioneering communications” provision of the Bipartisan Campaign Reform Act (a provision 
expanding the independent expenditure ban). 

However, those criticisms ignore the fact that the Austin decision on independent expenditures 
and the part of the McConnell decision on electioneering communications were outliers in the 
Court’s First Amendment jurisprudence. The majority’s actions in Citizens United did not 
constitute judicial activism, but rather upheld basic First Amendment protections against 
unlawful encroachments by Congress, It is not judicial activism when a judge overturns two 
relatively recent decisions that were wrongly decided and that are in conflict with a long line of 
other precedents — particularly if the decision corrects constitutional errors, if this were not true, 


■■'Citizens United v. Federal Election Commission, 558 U.S. , 130 S.Ct. 886, 887 (2010). 

■^Citizens United, httpiA’wwvv.citizcn-sunitcd.orii/about.asD.x (last vivsited June 1 3, 2010). 
^^Chief Justice Roberts and Justices Kennedy. Alito, Thomas, and Scaha. 

-'494 U.S. 652(1990). 

-^540 U.S. 93 (2003). 
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then the same critics of the Citizens United decision must believe that Plessy v. Ferguson^’’ 
should still be the law of the land today and racial segregation should still be considered 
“constitutional” since under their slanted and sophomoric definition, the justices of the Supreme 
Court engaged in Judicial “activism” in Brown v. Board of Education f’’ After all, the justices in 
Brown overturned Plessy and repudiated the “separate but equal” doctrine as unconstitutional — 
and arguably did so when they decided subsequent eases striking down similar policies by 
recalcitrant jurisdictions that acted contrary to Brown and its progeny. 

The lOO-Years-of-Precedent Distortion: Independent Expenditure Law Before Austin 

The claims by some, including President Obama, that the Supreme Court’s Citizens United 
decision overturned 100 years of precedent are simply untrue. While Congress implemented a 
statutory ban on direct corporate contributions to federal candidates in 1907, a ban that Citizens 
United did not disturb, it did not impose a ban on independent political expenditures by 
corporations and unions until 1947 when it passed the Labor Management Relations Act.^' 
Congress overrode President Truman’s veto of the Act even though he “warned that the 
expenditure ban was a ‘dangerous intrusion on free speech.’”’^ The constitutionality of such a 
ban was not reviewed by the Supreme Court for almost three decades after its passage, although 
the Court expressed its doubts about the act in more than one case. 

As Justice Kennedy’s majority opinion in Citizens United points out, that question was in the 
background of a case considered in 1948 in which a labor union endorsed a congressional 
candidate in its weekly periodical. The Court did not reach the constitutional question because it 
held that the statute did not cover the publication, but it “stated that ‘the gravest doubt would 
arise in our minds as to [the federal expenditure prohibition’s] constitutionality’ if it were 
construed to .suppress that writing.”^^ Four justices said they would have reached the 
constitutional question and held the expenditure ban unconstitutional, including staunch liberal 
Justices Hugo Black and William Douglas. 

In two other later cases in 1957 and 1972, the Supreme Court refused to decide the constitutional 
issue, remanding one case on statutory grounds after which a jury promptly found the defendant 
not guilty of violating the statutory ban, and overturning another conviction under the ban again 
on statutory grounds without reaching the constitutional issue. But in the 1957 case, three 
justices dissented, “arguing that the Court should have reached the constitutional question and 
the ban on independent expenditures was unconstitutional.”^^ The dissenters included Chief 
Justice Earl Warren, probably the most renowned liberal justice of the last century. 

The seminal decision on campaign finance reform is Buckley v. Valeo^^ the case in which the 
Court considered various ehallenges to the Federal Election Campaign Act of 1971. In addition 


”153 U.S. 537 (1895). 

”347 U.S. 483 (1954). 

^This ban is codified at 2 U.S.C. § 441b. 

^"Citizens United, 1 30 S.Ct. at 900 (citations omitted). 

at 900-901 (citing United States v. Congress of industrial Organizations, 335 U.S. 106, 121-122 (1948). 
^United States v. Automobile Works, 352 U.S. 567 (1957); Pipefitters v. United States, 407 U.S. 385 (1972). 

Citizens United, 130 S.Ct. at 901. 

“424 U.S. I (1975). 
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to placing limits on direct contributions to federal candidates, this legislation also enacted a new 
independent expenditure ban that applied to individuals as well as associations, partnerships, 
corporations, and unions. The ban prohibited spending more than $1,000 “relative to a clearly 
identified candidate... advocating the election or defeat of such candidate.”’^ Although the Court 
upheld the limits on direct contributions because the governmental interest in the “prevention of 
corruption and the appearance of corruption” was sufficiently important, the Court threw out the 
limits on independent expenditures. As Justiee Kennedy noted in Citizens United, the Buckley 
Court “explained that the potential for quid pro quo corruption distinguished direct contributions 
to candidates from independent expenditures. The Court emphasized that 'the independent 
expenditure ceiling... fails to serve any substantial governmental interest in stemming the reality 
or appearance of corruption in the electoral process,’ [ ] because ‘[t]he absence of 
prearrangement and coordination... alleviates the danger that expenditures will be given as a quid 
pro quo for improper commitments from the candidate.”'^* Only one justice dissented from this 
invalidation of independent expenditures limitations as a violation of the First Amendment. 

The separate 1947 ban on all independent expenditures by corporations and unions codified in 
§441b was not considered by the Court in the Buckley decision because it was not challenged, 
but as Justice Kennedy correctly states, if it had been, “it could not have been squared with the 
reasoning and analysis of that precedent, In fact, the Buckley case cited approvingly to the 
dissent authored by liberal Justice Douglas in the Automobile Workers decision from 1957,'*'’ 

Only two years after the Buckley decision, the Court once again struck down an independent 
expenditure ban in Bellotti v. First National Bank of Boston.'*' In an opinion written by Justice 
Lewis Powell, the Court ruled that a Massachusetts statute prohibiting corporations from 
spending any funds to influence or affect voters’ opinions on referenda issues violated the First 
Amendment. According to the Court, there was no support “for the proposition that speech that 
otherwise would be within the protection of the First Amendment loses that protection simply 
because its source is a corporation. . . In the realm of protected speech, the legislature is 
constitutionally disqualified from dictating the subjects about which persons may speak and the 
speakers who may address a public issue.”"'^ In fact, Bellotti was just the latest decision from the 
Court recognizing that First Amendment protections extend to corporations — Justice Kennedy 
cites to 22 such cases in his majority opinion in Citizens United.'** Ironically, some of those 
involved corporations like the New York Times Company that have condemned the majority for 
its affirmation of free speech rights for corporations in Citizens United. 

The Break with the Constitution and Precedent: Austin 

It was not until Austin v. Michigan Chamber of Commerce'*'' in 1 990 that five justices of the 
Supreme Court suddenly overrode the long string of pnor precedents and upheld a Michigan ban 


'^Buckley, 424 U.S, at 44, 

^^Cithens United, !30 S.Ct. at 901-902 (citations omitted), 
at 902. 

"‘Buckley. 424 U.S. at 4.1. 

‘"4.35 U.S. 765 (1978). 

"Bellotti, 435 U.S. at 784-785. 

"Citizens United, 130 S.Cl. at 899-900. 

"494 U.S. 652 (1990). 
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on coq3orate independent expenditures that supported or opposed a candidate for state offiee, a 
crime punishable as a felony. As Justice Kennedy notes, the Court simply bypassed Buckley and 
Bellotti as if they did not exist, creating a new justification for limiting political speech: 
“preventing the corrosive and distorting effects of immense aggregations of wealth that are 
accumulated with the help of the corporate form and that have little or no correlation to the 
public’s support for the corporation’s political ideas.’'*^ What the Court did in Austin satisfies the 
very definition of judicial activism — it ignored the plain language of the First Amendment that 
“Congress shall make no law. . .abridging the freedom of speech’’ and ignored decision after prior 
decision recognizing the First Amendment rights of corporations and invalidating other 
independent expenditure bans. 

The Court’s Consistent Rejection of Austin 's Logic 

The Supreme Court’s Buckley decision made it clear that the only basis for upholding campaign 
finance regulations is to prevent “corruption or the appearance of corruption” in the election 
process. This “exception” to the rule of free speech guaranteed by the First Amendment was 
applied by the Court in a series of cases after Buckley. While it is not clear that the mere 
appearance of corruption should be sufficient to prohibit core, First Amendment speech, the 
Court has time and again rejected other theories justifying campaign finance regulations such as 
“speech equalization.” In Buckley, the government argued that it had an interest in “equalizing 
the relative ability of individuals and groups to influence the outcome of elections" that justified 
limits on independent expenditures.**^ However, as the justices said in the per curiam opinion, 
“the concept that government may restrict the speech of some elements of our society in order to 
enhance the relative voice of others is wholly foreign to the First Amendment.”**^ This was 
upheld by the Court most recently in Davis v. FEC, in which the Court noted once again that 
preventing corruption or the appearance of corruption is the only legitimate and compelling 
governmental interest for restricting campaign finances and that the Court has continuously 
rejected equalizing the relative ability of different individuals and groups to influence elections 
as justification for a cap on independent expenditures.**® Even in McConnell, the Court noted 
when assessing standing that there is no legal right to have the same resources to influence the 
electoral process.**’ 

In 1 985, the Court struck down a provision of the presidential public funding law that made it a 
criminal offense for a political committee to make an independent expenditure of more than 
$1,000 to further the election of a candidate receiving public financing.’® In rejecting this ban on 
independent expenditures, the Court repudiated “the notion that the PACs' form or organization 
or method of solicitation diminishes their entitlement to First Amendment protection. The First 
Amendment freedom of association is squarely implicated in these cases.” ' 


Austin, 494 U.S. at 660. 

Buckley, 424 U.S. at 48. 

"id. at 48-49. 

"*128 S.Ct. 2759, 2773 (2008), citing Nixon v. Shrink Missouri Government, 528 U.S. 377, 428 (2000) and FEC v. 
National Conservative Political Action Commission, 470 U.S. 480,496 -497 (1985). 

McConnell, 540 U-S. at 227. 

^"National Conservative Political Action Committee, 470 U.S. 480. 
at 494. 


9 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 00554 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN:CMORC 



545 


Justice Breyer wrote the opinion in Colorado Republican Federal Campaign Committee v. 

FEC^^ in 1996 that threw out state limitations on independent expenditures by political parties, 
noting that such expenditures fall “within the scope of the Court’s precedents that extend First 
Amendment protection to independent expenditures.”^^ When Justice Breyer authored the 
Court’s opinion in Randall v. Sorrell in 2006 that struck down expenditure limitations imposed 
by Vermont on individuals running for office, he once again cited preventing corruption and its 
appearance as the primary justification for governmental restrictions. Breyer noted that the 
Court had “considered other governmental interests advanced in support of expenditure 
limitations. It rejected each. Breyer pointed out, in contrast to his dissent in Citizens United, 
that over the past thirty years, “this Court has repeatedly adhered to Buckley 's constraints, 
including those on expenditure limits” and cited to seven other opinions since Buckley 

All of these decisions that struck down various federal and state attempts to limit independent 
expenditures by individuals, political parties, candidates, political action committees, and 
associations, make it very clear that the Court’s decision in Austin was truly an outlier that 
conflicted with the Court’s jurisprudence on independent expenditures. It was directly contrary 
to the leading and most significant precedent in this area — Buckley v. Valeo. 

Restoring Established Precedent: Citizens United 

As Justice Kennedy recognized in Citizens United, the Court was “confronted with conflicting 
lines of precedent: a pre-.Austin line that forbids restrictions on political speech based on the 
speaker’s corporate identity and a post-/tt«fm line that permits them.”^^ Yet in defending the 
independent expenditure ban, the Solicitor General, Elena Kagan, basically abandoned the only 
justification given by the five-member majority in the Austin case — the antidistortion rationale 
that the justices had created. As Justice Kennedy said, Kagan instead tried to claim that the ban 
was justified on an anticomiption rationale and a shareholder-protection interest, grounds that 
had never been used to justify the ban on independent expenditures. The problem, of course, with 
the anticorruption rationale, is that such a justification — if accepted by the Court — would allow 
the government to “prohibit a corporation from expressing political views in media beyond those 
presented here.”^^ 

Under the rationale advanced by those critics, the Supreme Court should have upheld this federal 
statute and thus the ability of the government, as conceded in oral arguments by the government, 
to ban books or pamphlets with a political message — a claim that crystalizes the radical, anti-free 
speech nature of the law. Indeed, given that media corporations are only statutorily exempted 
from this federal law, had the Supreme Court deviated from the well-established Buckley line of 


’-’518 U,S. 604(1996). 
at 614. 

”548 U.S. 230, 241 (2006) (emphasis added). 

”W. at 242. 

’'’OV/zcfi.s United, 130 S.Ct. at 903. 

^^Id. at 904. In addition to the independent expenditure ban, the electioneering communication provision of FECA 
was also at issue in this case, which prohibits corporations and labor union from making any broadcast, cable, or 
satellite communication that refers to a clearly identified candidate for federal office even if there !.s no appeal to 
vote for or against the candidate that is made within 60 days of a general election or 30 days of a primary and that 
can be received by 50,000 or more persons, 2 U.S.C. § 434(f) (3). 
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cases and upheld the burdensome speech restrictions in the law, then consistent with the opinion, 
Congress at some future point could have eliminated the corporate media exemption, giving the 
government the authority to ban political speech by any media organization availing itself of a 
limited liability structure — from the New York Times to Fox News. Those who would seek to 
uphold the restrictions on non-media corporate speech while seeking broader protection for 
media corporations rest their claims on the argument that the press has a greater First 
Amendment right than individuals or associations, a view the Court has previously correctly 
rejected.^* 

The reasons for correcting the outlier error that is Austin are clear, and were articulated by the 
Court in Citizens United. First, the Court noted that precedent should be respected “unless the 
most convincing of reasons demonstrates that adherence to it puts us on a course that is sure 
error.”^’ The Austin decision was poorly reasoned and “itself contravened this Court’s earlier 
precedents in Buckley and Bellotti."^ Second, the government did not even defend Austin x 
antidistortion rationale, and when a party docs not defend “the reasoning of a precedent, the 
principle of adhering to that precedent through stare decisis is diminished.”^' Third, and most 
importantly, Austin relied on a faulty historical record of campaign finance laws and “abandoned 
First Amendment principles.”^^ 

The majority’s opinion in Citizens United was not an act of judicial activism; it was an act of 
correction, overruling a twenty-year old case erroneously decided by five Justices who clearly 
substituted their policy views on how elections should be conducted for the dictates of the First 
Amendment — contravening a long line of other precedents and the Constitution itself. Instead, 
the Court returned to the principles that had been established in prior decisions, particularly 
Buckley and Bellotti, that “the Government may not suppress political speech on the basis of the 
speaker’s corporate identity.”^'* As Chief Justice Roberts pointed out, the Court had “no way to 
avoid Citizens United’s broader constitutional argument” because the applicable stamte clearly 
applied to Citizens United and prohibited its actions. 

The dissent clearly believed that Citizens United should lose the statutory and constitutional 
claims it was making in the case, yet those justices then bizarrely argued that “the majority 
should nonetheless latch on to one of [the narrower statutory or constitutional claims] in order to 
avoid reaching the broader constitutional question of whether Austin remains good law. . . It even 
suggests that the Court’s failure to adopt one of these concededly meritless arguments is a sign 
that the majority is not ‘serious about judicial restraint.’”*’'* As the Chief Justice correctly 
observed, this argument is based on the false premise that avoiding deciding constitutional 
questions “somehow trumps our obligation faithfully to interpret the law.”*"^ Here, the majority 


494 U.S. at 691. 

■’Vat 9 11-9 1 2. 

‘V at 9 1 2. 

"Td 

‘‘'Id. 

^^Id. at 913. Since the part of McConnell v. Federal Flection Commission, 540 U.S. 93 (2003) that upheld the 
electioneering communication provision had relied on Ihc antidistortion interest from Austin, the Court also 
overruled that portion of McConnell. 

’^Citizens United, 130 S.Cl. at 918-'919 {Roberts, concurring). 

‘’w at 9 19. 
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faithfully interpreted the constitutional protection in the First Amendment against the 
abridgement of that right by Congress — it would have constituted judicial activism to studiously 
ignore the First Amendment as the dissent urged and uphold an obviously unconstitutional 
federal statute. 

Ledbetter 

In Ledbetter v, Goodyear Tire & Rubber Co.f*' the Supreme Court held that the discriminatory 
acts that triggered the time limit for filing a claim with the Equal Employment Opportunity 
Commission could only be discriminatory pay decisions, not later nondiscriminatory pay 
decisions that supposedly perpetuated the effects of the earlier discrimination. As another 
example of supposed judicial activism, one critic of the five-member majority’s opinion written 
by Justice Alito claimed the Court had ruled against a “woman paid less than her male peers for 
20 years” because she failed to file her suit “within 180 days of the first instance of 
discrimination” (a statutory requirement) and even “though she had no way of learning about the 
discrimination until years later,”^^ a patently false claim. Another report criticizing the 
“infamous” and “outrageous” decision of the majority, again falsely stated that Ledbetter was 
unaware of the discriminatory treatment and claimed that the majority was “twisting employment 
and labor law to serve corporate wrongdoers.”^’* 

Contrary to all of these criticisms, the majority’s opinion in Ledbetter was a straight-forward 
application of the law passed by Congress governing discrimination claims. Ledbetter, a female 
employee of Goodyear Tire & Rubber Company, had filed a claim with the EEOC asserting that 
Goodyear had discriminated against her in her job evaluations because she was a woman, actions 
that resulted in her receiving lower pay. She then filed a lawsuit claiming violations of the Equal 
Pay Act and Title VII of the Civil Rights Act of 1964. The Equal Pay Act claim was dismissed 
but a jury found in favor of Ledbetter’s Title VII claims.^’ 

Title VII makes it unlawful to discriminate “against any individual with respect to his 
compensation. ..because of such individual’s... sex.”™ Congress placed a statute of limitations in 
Title VII, requiring an employee to first file a charge with the EEOC within a speeified period, 
either 1 80 or 300 days depending on the state, “after the alleged unlawful employment practice 
occurred.”^' If a claim is not filed with the EEOC within that time limit, no lawsuit can be 
filed.’^ In trying to determine whether Ledbetter filed her lawsuit in compliance with the 
applicable statutory time limit, the Court emphasized “the need to identify with care the specific 
employment practice that is at issue.”’^Under a disparate treatment claim such as was asserted by 


“550 U.S. 618 (2007). 

’’^Aron. supra note 1 9. 

‘’^People for the American Way Foundation, .n/ypra note 20. 
‘•'‘Ledbetter, 550 U.S. at 621-622. 

™42U.S.C. §2000e-2 (a)(1). 

"id. §2000e-5 (e)(1).' 

§2000e-5 (f)(1). 

"Ledbetter, 550 U.S. at 624. 
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Ledbetter, prior precedent specified that the central element of the Court’s analysis must be 
determining the discriminatory intent of the defendant.^'* 

Ledbetter claimed her case was timely filed beeause she was issued discriminatory paychecks 
during the 1 80 days before her EEOC filing, and also pointed to a decision to deny her a raise 
that was made during that same time period. However, she did not claim that any of these 
occurrences were the result of intentional discriminatory treatment by Goodyear; instead, she 
claimed that “the paychecks were unlawful because they would have been larger if she had been 
evaluated in a nondiscriminatory manner prior to the EEOC charging period. Similarly, she 
maintains that the 1998 decision [to deny her a raise] was unlawful because it ‘carried forward’ 
the effects of prior, uncharged discrimination decisions.”^’ In other words, Ledbetter was 
claiming that her lawsuit was timely even though the intentionally discriminatory treatment (her 
negative job evaluation) had occurred before the charging time period because the evaluation 
“had continuing effects during that period.”^*’ Under her view, every paycheck that gave a 
woman less pay would be a separate violation of Title Vll, with a new statute of limitations 
beginning to run with each paycheck, “regardless of whether the paycheck simply implements a 
prior discriminatory decision made outside the limitations period. 

The problem with this view of the law was that it was contrary to the prior precedents of the 
Court, not that the five Justices in the majority were engaging injudicial “activism” to “twist” the 
law in favor of a corporate defendant. In United Air Lines, Inc. v. Evans^^ the Court rejected an 
almost identical claim because it was untimely. The plaintiff, Evans, was forced to resign 
because United refused to employ married flight attendants, but she did not file an EEOC claim. 
When she was later rehired. United refused to give her credit for her prior employment for 
purposes of seniority. Although Evans admitted she had not filed an EEOC claim based on the 
original, intentional discrimination that caused her resignation, she argued that United’s refusal 
to give her credit for her prior service gave “present effect to [its] past illegal act and thereby 
perpetuated[d] the consequences of forbidden discrimination.”’^ The Court rejected the claim as 
untimely in an opinion authored by none other than Justice Stevens: 

United was entitled to treat [Evans’ termination] as lawful after respondent failed to file a 
charge of discrimination within the [relevant time period], A discriminatory act which is 
not made the basis for a timely charge. ..is merely an unfortunate event in hi.story which 
has no present legal consequences.” ” 

As Justice Alito pointed out in the majority opinion in Ledbetter, “[i]t would be difficult to speak 
to the point more directly.”*’ 


^^Id. at 624 (citing Chardon v. Fernandez, 454 U.S. 6 (19HI) (per curtam); Teamsters v. United States, 451 U.S. 324 
(1977); Watson v. Fort Worth Bank & Trust, 487 U.S- 977 (f988) (RIackmun. J., joined by Brennan, and Marshal!, 
JJ., concurring in part and concurring in judgment)). 

^'iedhetler, 550 U.S. at 624-625. 
at 625. 

(citations omitted). 

^‘‘^43! U.S. 553 (1977). 

'’'^Ledbetter, 550 U.S. at 625. 

^^IJnUed Air Lines, 43 1 U.S. at 558. 

Ledbetter, 550 U.S. at 626. 
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The United Air Lines decision was simply one opinion out of a number of others that applied the 
same rule — that the intentional act of discrimination must occur within the relevant time period 
under Title VI! and it is not sufficient that the later effects of that discrimination occur during the 
time period. The time in which to file with the EEOC begins to am from the date that the 
intentional discrimination occurs. In the majority’s opinion. Justice Alito pointed to Delaware 
State College v. Ricks*^ in which a college professor’s claim was dismissed as untimely because 
he filed his claim after he was terminated, not when he was denied tenure, which was the act of 
intentional discrimination he was contesting. Justice Alito also noted Lorance v. AT&T 
Technologies, Inc.*^ in which the claim of female union workers was dismissed as untimely 
because they filed their claim after they were laid off due to low seniority, not when the rules 
governing seniority were changed in the union contract, which was the specific act that the 
women were claiming was intentionally discriminatory. As Justice Alito wrote, the Court held in 
these prior cases “that the BiEOC charging period ran from the time when the discrete act of 
alleged intentional discrimination occurred, not from the date when the effects of this practice 
were felt.”*'* 

After the Lorance decision, Congress actually amended Title Vll to cover the specific seniority 
problem in that ease, allowing liability from an intentionally discriminatory seniority system 
both at the time of its adoption and at the time of its application.** But it did not amend the law to 
change the results of the Delaware State College or United Air Lines decisions. Critics of the 
Ledbetter decision apparently wanted the Court to overlook these prior precedents, the legislative 
history of the law, and the law’s statutory text, in order to change the results of the case for a 
sympathetic plaintiff 

Ledbetters’s attempt in her case to circumvent the intent requirement and the time limit imposed 
by Congress in the statute was “unsound,” As Justice Alito noted, this would shift intent from 
one act (the act that consummates the discriminatory employment practice) to a later act that was 
not performed with bias or di.scriminatory motive. The effect of this shift would be to impose 
liability in the absence of the requisite intent.”** It would also distort the integrated, multi-step 
enforcement process of Title VII. Furthermore, such a holding would have violated the Court’s 
stated desire to be respectful of the legislative process that crafted this statute and “give effeet to 
the statute as enacted.”*^ 

Ledbetter also claimed that another Supreme Court case required different treatment of a pay 
claim. Bazemore v. Friday involved employees of a state agency that originally segregated it’s 
employees into “a white branch” and “a Negro branch,” with the latter receiving less pay.** In 
1965, the branches were combined but the disparate pay continued. After Title Vll was amended 
in 1972 to cover public employees, the black employees sued over the dual pay disparity. The 
Court held that those claims were not time barred because the state agency had adopted a facially 


*’449 U.S, 250(1980). 

*’490 U'.S. 900 ( i 989). Justice Stevens also Joined thi.s opinion. 
Ledbetter, 550 U.S. at 627. 

"*42 U.S.C. § 2000e-5(e)(2). See Ledbetter, 550 U.S. at 627, n. 2. 
'^‘•Ledbetter, 550 U.S, at 629. 

*’/£/. at 630 (citations omitted). 

**478 U.S. 385 ( 1 986)(per curiam). 


14 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 00559 Fmt 6601 


Stmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



550 


discriminatory pay structure that continued after 1972. Therefore, “the employer engages in 
intentional discrimination whenever it issues a check to one of these disfavored employees. An 
employer that adopts and intentionally retains such a pay structure can surely be regarded as 
intending to discriminate on the basis of race as long as the structure is used.”*'* 

But the situation in Bazemore was di.stinctly different than the situation in Ledbetter: “Bazemore 
stands for the proposition that an employer violates Title Vll and triggers a new EEOC charging 
period whenever the employer issues paychecks using a discriminatory pay structure. But a new 
Title VII violation does not occur and a new charging period is not triggered when an employer 
issues paychecks pursuant to a system that is facially nondiscriminatory and neutrally applied. 
The fact that precharging period discrimination adversely affects the calculation of a neutral 
factor... that is used in determining future pay docs not mean that each new paycheck constitutes 
a new violation and restarts the EEOC charging period.”’® There was no evidence (and no claim) 
that Goodyear had adopted its pay system in order to discriminate on the basis of sex, so the 
Bazemore rationale did not apply to the Ledbetter case. 

The claims made by critics that Ledbetter did not know about the discrimination and that the 
limitation should have been stayed are also not in accord with the facts in that case. The Court 
noted in its decision that it was not addressing the discovery issue because Ledbetter did “not 
argue that such a rule would change the outcome in her case.”®' In other words, she made no 
claim that she did not know about the discrimination; in fact, her claims of sex discrimination 
“turned principally on the misconduct of a single Goodyear supervisor, who, Ledbetter testified, 
retaliated against her when she rejected his sexual advances during the early 1980’s and did so 
again in the mid-1990’s when he falsified deficiency reports about her work.”’^ And in her 
deposition, she admitted that she was aware of the pay disparity of which she complained more 
than 5 years before she filed her claim. It is obvious that Ledbetter could not argue that the 
statute of limitations for filing an EEOC claim should be stayed because she clearly knew about 
the unwelcome sexual advances and the deficiency reports being filed by her supervisor. The fact 
that the supervisor who was accused of wrongdoing had died by the time this case went to trial 
also provides a good example of why statutes of limitation are important — if Ledbetter had filed 
her claim in accordance with the time limit in the statute, the supervisor’s testimony would have 
been available to the EEOC and the courts. Such limitation periods put defendants on notice of 
claims and prevent stale claims from being brought at a time when witnesses are no longer 
available or documentary evidence has been destroyed under normal document retention 
policies. 

Many of Ledbetter’s arguments in this case were “policy arguments in favor of giving the 
alleged victims of pay discrimination more time before they are required to file a charge with the 
EEOC.”” But those policy arguments were being made to the wrong branch of the federal 
government. It was Congress, not the Court, which chose a very short deadline for filing 
employment discrimination claims with the EEOC. Critics who did not like that short deadline 


at 634. 
’V at 637. 
"'td at 642, 
'’-Id. at 632, 
’’’id at 642. 


n. 10 (emphasis added), 
n. 4. 
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apparently wanted the Court to “twist” Title Vll to write that deadline out of the statute. Because 
the majority refused to do so, but instead applied the statute as written, they are supposedly 
“activist” judges who were defying Congress in favor of a corporate defendant. 

These charges simply cannot be supported by what happened in this case. The decision and its 
legislative aftermath actually demonstrate the best features of the U.S. constitutional system and 
the separation of powers designed and built into it by the Framers. The Supreme Court followed 
stare decisis and its own precedents and interpreted Title VlTs statute of limitations as it was 
promulgated by Congress. Congress did not like the result and, listening to the policy (as 
opposed to legal) arguments made in this case, changed the law with the Lilly Ledbetter Fair Pay 
Act of 2009. This act amended the 1 80-day statute of limitations for filing a pay discrimination 
claim with the EEOC to make it clear that liability would accrue (and the time limit would begin 
to run) not just when the discriminatory employment practice occurs, but with respect to 
discriminatory compensation: 

[W]hen a discriminatory compensation decision or other practice is adopted, when an 
individual becomes subject to a discriminatory compensation decision or other practices, 
or when an individual is affected by application of a discriminatory compensation 
decision or other practice, including each time wage, benefits, or other compensation is 
paid, resulting in whole or in part from such a decision or other practice.’”' 

Following President Obama’s unseemly (and inaccurate) attack on the Supreme Court’s ruling in 
Citizens United during this year’s State of the Union address, a chorus of liberals, including 
Obama’s press secretary, congressional Democrats, and a number of liberal activist 
organizations, have mimicked the claim that the Supreme Court is controlled by “conservative 
activists.” This most recent attack comes on the heels of similar criticism that has been made 
about the Court’s ruling in the Ledbetter case. 

But the facts of these cases and an examination of the legal analysis applied by the justices in 
their majority opinions show that there is no merit to any of these claims. These criticisms are 
actually evidence of the vulnerability to the charge of Left-wing activism that has been properly 
and correctly leveled against some liberal federal Judges for refusing to follow the law and 
imposing their social and ideological views in the courtroom. By ascribing the “activist” label to 
conservative judges, liberals appear to be attempting to damage the public image of the Supreme 
Court and specific justices. These attacks arc also clearly an attempt to propagate a moral 
equivalency with liberal judges who are, in actuality, activists. It is unfair to the justices on the 
Court who participated in these decisions and is a cynical and derisive tactic that injures the 
public’s faith and confidence in the judicial system. 

The Kagan Nomination 

The key question for any nominee is how will they approach the judicial process — what is their 
judicial philosophy. There is a reason that critics of the Roberts Court have chosen the 
nomenclature of activism, for that term embodies precisely how a judge should not carry out 
their duties. What a judge should do is interpret the Constitution and the law as it is written, not 


‘"'42 U.S.C. § 2000c-5(eK3)(A). 
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as they would have written it, nor according to how foreign nations would interpret it. To do so, 
a judge must seek to apply the text according to its plain and original meaning. This is not easy. 
There are sometimes real disagreements. But originatism and textualism are truest to the enacted 
law, and these interpretive methodologies reduce the risk that the Judge will simply use the 
interpretive process as pretext for asserting preferred policy biases as law. 

With this as the framework, there are a number of issues in Kagan’s reeord and hearings that are 
cause for concern, in the course of the hearings, Kagan has suggested that she would be open to 
consulting foreign law and virtually any other sources in interpreting text. In addition seemingly 
embracing the Supreme Court’s illegitimate and regrettable “world opinion poll” usage of 
foreign law in the Eighth Amendment context, this suggests that Kagan has rejected textual and 
originalist approaches in favor of more pragmatic ones. While pragmatism may be fine in the 
legislative sphere, in the judicial context it is often a source of activism. 

Another major issue of concern is Kagan’s treatment of the military, and what that says about 
how she approaches the law. Kagan claimed in her response to questions from Senator Sessions 
that she thought that she had an obligation to return to Harvard's prior policy of restricting access 
for military reeruiters to Harvard's career services office based upon the decision of the Third 
Circuit Court of Appeals striking down the Solomon Amendment. At best, this seems 
disingenuous; at worst, her answer suggests that she is willing to use the thinnest veneer of 
law — even law which she knows is not applicable (the Third Circuit’s decision) in the face of 
law which she knew was applicable (the Solomon Amendment) — in order to impose her desired 
policy preference. 

The Third Circuit decision had not taken effect — the mandate had not been issued — when she 
reinstituted Harvard's policy of denying military recruiters the full and equal access to which 
they were entitled under the Solomon Amendment. Additionally, the Third Circuit's ruling was 
stayed pending Supreme Court review, preventing it from interfering with the operation of the 
Solomon Amendment. Dean Kagan knew that Harvard's previous separate and unequal 
treatment of the military recruiters was deemed noncompliant by the DoD, which led her 
predecessor to reverse course and permit equal access in order to avoid loss of federal funds. 
Since there was no change in the law effectuated by the Third Circuit's stayed decision, there was 
no basis to return to a position she knew to be noncompliant. 

But even if the mandate had issued or the case had not been stayed, the Third Circuit decision 
did not even cover Harvard. The federal government generally applies non-acquiesccnce to 
lower court opinions which are adverse to federal laws and policies, which is to say, they treat 
the decisions as only binding in the district or circuit in which the decisions are issued. In this 
case, that would mean that the Third Circuit opinion, were it ever given legal effect (which it was 
not), would apply only to schools in the Third Circuit, But Harvard is in the First Circuit, a fact 
which the dean of Harvard Law School undoubtedly knew. 

Simply put, there was no duty for Dean Kagan to violate the law. She was still bound by the 
Solomon Amendment, but she used an inapplicable decision as an excuse to push her policy 
preferences. This use of non-binding law as cover is reminiscent of her Oxford thesis, in which 
she wrote that it is not "wrong or invalid" forjudges to "mold and steer the law" in order to 
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"promote certain ethical values and achieve certain social ends." But she suggested that judges 
should give themselves cover in doing so: "No judge should hand down a decision that cannot 
plausibly be grounded in principles referable to an acceptable source of law. If, on the other 
hand, a court can justify a ruling in terms of legal principle, then that Court must make every 
effort to do so.” 

Accordingly, the military recruiting affair appears highly relevant to understanding how it is that 
tCagan approaches the law. It fits with a pattern dating back at least to her Oxford thesis of 
attempting to find legal window dressing to justify the imposition of policy preferences. 

These issues, as well as her laudatory praise of activist judges like Aharon Barak, raise grave 
concerns about what kind of justice she would be. Before any Senator votes in favor of Justice 
Kagan, they need to be as certain as possible that she will be able to uphold her oath of office to 
“administer justice without respect to persons, and do equal right to the poor and to the rich,” and 
not to rule based upon empathy, or personal policy preferences. 

1 welcome any questions you may have. 
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American Association of Christian Schools 


June 26, 2010 

The Honorable Patrick Leahy 
Chairman, U.S. Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington. D.C. 20510 



The Honorable Jeff Sessions 

Ranking Membet, U.S. Senate Committee on the Judiciary 
1 52 Dirksen Senate Office Building 
Washington, D.C. 205 1 0 

Dear Chairman Leahy and Ranking Member Sessions: 

The American Association of Christian writes to express strong concerns with President Obama’s nominee to the United 
States Supreme Court, Ricna Kagan. She has had minimal experience in a courtroom with only tw'o years of litigation 
experience prior to becoming the current U.S. Solicitor General. However, the AACS has even greater concents regarding 
her record on is.sues including the sanctity of life as well as her judicial philosophy. 

Ms. Kagan’s support for federal funding of abortions along with her support for phony eompromi,scs on the partial-birth 
abortion ban and personal endorsements of pro-abortion candidates and organizations rai,sc strong concerns in a nation that 
is significantly pro-life. She has openly criticized the U.S. Supreme Court decision in Rust v. Sullivan that suggcst.s Title 
X funding should not he permitted to cover family planning pro-choice counseling, and she argues that allowing fund,s to 
be allocated to a pro-life agenda and not to an abortion agenda is unconstitutional. Ms. Kagan also urged Ju.sticc Marshall 
to prohibit federal funds to he given to a “religious organization” that offers pregnancy-related care. In writing about 
organizations that care for the needy, she wrote, “so close to the central concerns of religion, all religious organizations 
should be off limits" from receiving federal funds. As a national association of Chrt.stian schools, we care deeply about the 
lives of all children, including those children still protected in a mother’s womb. We are additionally gravely concerned 
with Ms. Kagan’s clearly secular and anti-religious philosophy. 

We have additional strong concerns regarding Ms. Kagan’s background and Judicial philosophy. Her activity limiting 
military recruiters at the Harvard Law School shows her contempt not only for the military but also for the Solomon ’.s 
amendment, a federal law which was upheld by the Supreme Court. In addition, as dean of Harvard Law School Ms. 

Kagan undertook the effort to update and revise the law' school curriculum by adding a required course on international 
law, while making the course on Constitutional law an elective cla.ss. This elevation of foreign law over our own 
Con.stih.itional law causes .strong concern that ifeonfirined, M.s. Kagan could po.se a strong threat to the sovereignty of the 
Constitution from the highe,st court in the land. A.s a Christian c*ducational organization, we believe it i.s vital that the 
Justices serving on the Supreme Court have the highc.sl regard for our Constitution and our military in order to ensure that 
our country continues to enjoy the freedoms that allow us to thrive. 

The AACS urges Senate Judiciary Committee members to fully examine the nominee’s background and record when .she 
stands before them. We urge them to a.sk tough questions regarding her blatant pro-abortion record as well as her 
reluctance to respect our military and the U.S. Constitution over foreign law. 


Sincerely, 



Dr. Keith Wiebe 

President, American A.s.sociarion of Christian Schools 
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Mr. Chairman and Members of the Committee: 

My name is K.im J. Askew of Dallas, Texas, and it is my privilege to chair the American 
Bar Association’s Standing Committee on the Federal Judiciary. 1 am joined today by William J. 
Kayatta, Jr. of Maine, our First Circuit representative and the lead evaluator on the Standing 
Committee’s investigation of the Honorable Elena Kagan. We are honored to appear here today 
to explain the Standing Committee’s evaluation of the professional qualifications of Solicitor 
General Kagan to be Associate Justice of the Supreme Court of the United States. 

President Obama announced his nomination of Solicitor General Elena Kagan to be 
Associate Justice on May 10, 2010. The Standing Committee began its evaluation that very day 
and continued its work for the next several weeks. The Standing Committee unanimously 
concluded that General Kagan merits our highest rating and is “Well Qualified" for appointment 
to the Supreme Court of the United States. 

THE STANDING COMMITTEE’S EVALUATION PROCESS 
The Standing Committee has conducted its independent and comprehensive evaluations 
of the professional qualifications of nominees to the federal bench since 1 948. The fifteen 
distinguished lawyers who make up our Committee come from every federal circuit in the United 
States. These lawyers each spend between 500 and 1,000 hours per year without compensation 
eonducting the nonpartisan peer reviews of the professional qualifieations of all nominees to the 
Supreme Court of the United States and ail federal district and lower appellate courts, as well as 
the Court of International Trade and the Article IV territorial district courts. 

The Standing Committee docs not propose, endorse, or recommend nominees. Its sole 
function is to evaluate a nominee’s integrity, professional competence, and Judicial temperament, 
and then rate the nominee either “Well Qualified,” “Qualified,” or “Not Qualified.” In so doing, 
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the Committee relies heavily on the confidential, frank, and considered assessments of lawyers, 
academics, judges, and others who have relevant information about the nominee’s professional 
qualifications. 

The Standing Committee’s investigation of a nominee to the Supreme Court of the 

United States is based upon the premise that the nominee must possess exceptional professional 

qualifications. As set forth in the ABA’s Backgrounder: 

To merit the Committee's rating of “Well Qualified,” a Supreme Court nominee 
must be a preeminent member of the legal profession, have outstanding legal 
ability and exceptional breadth of experience, and meet the very highest standards 
of integrity, professional competence and judicial temperament. The rating of 
“Well Qualified” is reserved for those found to merit the Committee's strongest 
affirmative endorsement. ' 

The significance, range, complexity, and nation-wide impact of issues that such a 

nominee will confront on the Supreme Court demands no less. As such, our investigation of a 

Supreme Court nominee is more extensive than nominations to the lower federal eourts, and 

proeedurally different in two principal ways. 

First, Standing Committee members eonduct investigations into the nominee’s 

professional qualifications in every federal eircuit in the United States, not only in the resident 

eireuit of the nominee. In aceord with our procedures, each Standing Committee member 

prepared a eonfidential circuit report, which is included in the comprehensive confidential final 

report on which the Standing Committee bases its rating. 

Second, the Standing Committee commissioned three Reading Groups of scholars and 

practitioners to review the nominee’s legal writings and supplement the Standing Committee’s 

own review of the nominee’s writings. Georgetown University Law Center and Washington 

University in St. Louis School of Law each formed Reading Groups composed of a total of 

' American Bar A.ssocialion. Standing Committee on the Federal Judiciary What it is and How it Works 
C' Backgrounder") ‘M p. iO. 
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twenty-nine professors who are recognized experts in the substantive areas of law they reviewed. 
Collectively, these professors have decades of experience not only in teaching and scholarship, 
but also in law firms, non profit organizations, and state and federal government. 

The Practitioners’ Group is composed of nationally recognized lawyers with substantial 
trial and appellate practices. All of the readers are knowledgeable of Supreme Court practice, and 
most have briefed and argued cases in the Supreme Court or in the highest state appellate courts 
or are former law clerks to Justices on the Supreme Court. The Reading Groups arc guided by 
the same standards that are applied by the Standing Committee and independently evaluate the 
nominee’s analytical ability, clarity, knowledge of the law, application of the facts to the law, 
and ability to communicate effectively. Each member of each group reduces his or her evaluation 
to writing, with cited examples, and those written evaluations arc then provided to each member 
of the Standing Committee. 

In undertaking its extensive investigation of the professional qualifications of General 
Kagan, the Standing Committee wrote to invite input relevant to our investigation from 2,453 
persons, including all federal district and appellate judges, as well as magistrate judges, Justices 
of the Supreme Court of the United States, many state judges, lawyers, and community and bar 
representatives. The Standing Committee solicited input from the lawyers, judges, and additional 
individuals identified by General Kagan in her Personal Data Questionnaire submitted to this 
Committee as po,ssibly having knowledge of her professional qualifications. The Standing 
Committee identified other persons with such knowledge through interviews with lawyers and 
judges and a review of General Kagan’s writings. We interviewed many who had worked with 
and against General Kagan in her capacity as Solicitor General, and others who had personally 
witnessed her oral arguments or read transcripts of those arguments. We interviewed law school 
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deans and law professors at Harvard, the University of Chicago, and elsewhere, who were 
familiar with General Kagan’s scholarship, her work as a law professor, and her service as Dean 
of the Harvard Law School. We also interviewed Article HI judges at each level of the federal 
judiciary, and lawyers who had worked with her in private practice and at the White House. 

We also gathered and reviewed General Kagan’s major writings. To facilitate the 
Standing Committee’s review of her writings, an intranet site was established containing all of 
the nominee’s writings that were publicly available, including her law review articles, speeches, 
briefs filed in cases she handled as an associate, written materials such as letters and emails 
generated while Dean of Harvard Law School, transcripts of her oral arguments as Solicitor 
General, and briefs filed by the Office of the Solicitor General under her leadership. Certain 
materials released by the Clinton Administration were reviewed. The Standing Committee also 
considered its confidential evaluation conducted in 1999 when General Kagan was nominated to 
the United States Court of Appeals for the District of Columbia.^ 

The Standing Committee followed General Kagan’s career at the University of Chieago 
and Harvard Law School, and in Washington, interviewing lawyers, professors, staff, and 
colleagues, in each case specifically searching for all views, negative or positive, regarding her 
professional qualifications for service on the Supreme Court. 

The Standing Committee based its evaluation on these interviews with judges, lawyers, 
law professors and community representatives from across the United States; on its own reading 
of the nominee’s major writings; on reports of the three Reading Groups; and on an in-depth 
personal interview of the nominee that was conducted by our lead investigator, First Circuit 
representative William J. Kayatta, Jr., and Chair Askew on June 13, 2010. Each member of the 

^ In connection with the 1999 evaluation, , a substantial majority of the Standing Committee found het “Qualified” 
for .service and a minoHly rated her “Well Qualified.” 
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Standing Committee reviewed the confidential final report and individually evaluated the 
nominee’s professional qualifications by assessing her integrity, professional competence, and 
temperament. The Standing Committee unanimously concluded’ that General Kagan was “Well 
Qualified” to be Associate Justice of the United States. 

OUR EVALUATION OF GENERAL KAGAN’S 
PROEESSIONAL QUALIFICATIONS 

The Standing Committee did not base its rating on, or seek to express any view regarding 
General Kagan’s ideology, political views or political affiliation. It also did not solicit 
information with regard to how General Kagan might vote on specific issues or cases that might 
come before the Supreme Court of the United States. Rather, the Standing Committee’s 
evaluation of General Kagan is based solely on a comprehensive, nonpartisan, nonideological 
peer review of the nominee’s integrity, professional competence, and judicial temperament. 

1. Integrity 

In evaluating integrity, the Standing Committee considers the nominee’s eharacter and 
general reputation in the legal community, as well as the nominee’s industry and diligence."* The 
Committee also considers the extent to which there have been any findings of ethical violations 
or the like by a nominee, of which there have been none relating to General Kagan. She has 
earned and enjoys an excellent reputation for integrity and outstanding character. 

Lawyers and judges uniformly praised the nominee’s integrity. We cite a few 
representative comments as follows: 

“He believes her professional demeanor is excellent and that she has the highest 

reputation for integrity. He would give her the highest possible rating to be on the 

U.S. Supreme Court.” 

* One member of the Standing Committee did not vote because she is a partner at the firm in which the nominee 
previously worked several years ago. 

Backgrounder at 3. 
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* * + 

“Her integrity is of the highest order.” 

* * * 

“He has no qualms about her integrity. ‘She is a paragon of virtue.’” 

it: 4: 

“There are no integrity issues. She is fair-minded and never played games.” 
* ♦ ♦ * 

“He would rate her Well-Qualified Plus!” 


♦ ♦ 


* 


“There is no integrity issue. She is ‘straightforward’ and terrific.” 

♦ ♦ * 

“Judge [ ] knows her well and says that her temperament is excellent. She is 
revered by her students. He has a law clerk who served in Iraq and Afghanistan 
who wrote a letter in support of Dean Kagan and her position on the military. He 
says she is very sensitive to these issues and she treated the military students very 
well. He gives her integrity an A plus.” 

* ♦ * 

“There are no integrity or character issues. The Government never took positions 
that weren’t addressed with the parties; her statements during the meetings were 
clear, accurate and truthful. He rates her ‘Well Qualified.’ She is ‘about as good 
as it gets.’” 


it * * 

“There are no integrity or character issues. From his personal experience and from 
what he has heard, she has the highest integrity, forthrightness and honesty.” 

* ♦ * 


“Her integrity is impeccable. There is simply no question of her integrity.” 

♦ * it 
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“Her integrity is ‘her strongest quality.’ She ‘tells it as it is, even when it is unpleasant to 
do so.’ She told [her boss] he could not do certain things he wanted to do beeause they 
were not supported by law. She does not flineh in the face of power.” 

* 4c 

“Her integrity is top-notch. The Solicitor’s General’s office has a strong tradition 
of wanting the Supreme Court to be certain of its accuracy of information and 
reliability in the law. She has continued that tradition.” 

4c « « 

The nominee’s handling of military recruiters at Harvard Law School was raised in the 
media as a possible basis for criticizing the integrity of the nominee for allegedly treating 
military recruiters and students interested in the military as second class citizens. Harvard Law 
School had a long-standing policy denying placement office services to any firm or organization 
that refused to hire students for reasons including known sexual orientation. She enforced the 
policy. She did so less forcefully with the military than many in the Law School wished, setting 
up an alternative channel to provide similar services through a veterans group, and then 
exempting the military from enforcement of the policy when required to do so in response to the 
threatened loss of all federal funding for the entire university. In other words, she provided 
military recruiters with a degree of smdent access that likely would not have been provided to 
private employers with similar policies. Our interviews and review of these facts disclosed no 
evidence that then Dean Kagan demonstrated any type of bias that would case us to question her 
integrity under our standards. 

On the basis of the foregoing comments and our extensive review as described above, the 
Standing Committee concluded that General Kagan possesses the integrity required to receive a 
“Well Qualified” rating. 
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2. Professional Competence 

“Professional competence” encompasses such qualities as intellectual capacity, judgment, 
writing and analytical abilities, knowledge of the law, and breadth of professional experience. A 
Supreme Court nominee must possess “exceptional professional qualifications,” including an 
especially high degree of legal scholarship, academic talent, analytical and writing abilities, and 
overall excellence. The nominee must be able to write clearly and persuasively, harmonize a 
body of law, apply the law to the facts, and give meaningful guidance to the trial and circuit 
courts and the bar.^ General Kagan’s professional competence is exceptional. 

In summarizing the basis for this conclusion, we emphasize that the Committee does not 
simply express its own view. Rather, as a conduit for the views of the nominee’s peers in our 
profession, it also expresses the nearly unanimous consensus of the Judges, lawyers, academics, 
and government officials whom we interviewed. This point merits repeating: almost all of the 
experienced, dedicated, and knowledgeable sitting judges, former solicitor generals from both 
parties, legal scholars from top law schools across the country, and lawyers who have worked 
with or against the nominee in government or court describe the nominee as outstanding in all 
respeets and cite specific evidence in support of that view. 

Many described her professional competence as “exceptional,” “extraordinary,” “very 
high,” and “as good as it gets.” Specific comments from a wide array of lawyers and judges 
include: 

“Her legal skills are ‘remarkable and brilliant, and her analytical skills are balanced.. She 
is a gifted writer.’ Her writing displays a respect forjudges and ‘she keeps her points 
narrow and minimalist, not setting policy, which is the way 1 think a judge should 
write.”' 

* * * 


^ Backgrounder at 9. 


8 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00573 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



564 


VerDate Nov 24 2008 


“She is ‘extraordinarily bright, not in a theoretical way.’ She has the ability to ‘deal with 
issues in a practical and real way.’ . . . She had the ability to quickly comprehend many 
of the issues and to understand the statutory, legal and litigation aspects that would be 
impacted. Kagan has a broad knowledge of the jurisprudence coupled with a practical 
knowledge of the law. She has an ‘innate knowledge of the litigation process and 
understands how legal arguments translate from the courtroom.’” 

* 

“Elena is very capable at ‘at the highest level.’ . . . She organizes her thinking in a 
‘superior way, super smart and very articulate.’” 

* 

“Her analytical ability was excellent and ‘as good as he has ever seen.’ She knew what 
was important and what was not, and she was ‘smart and logical.”' 

♦ ♦ ♦ 

“Elena is ‘exceptionally competent/ ‘was one of the brightest and best.’ . . . She was 
rated a ‘10 out of 10 and a star.’ You had total confidence in her work.” 

♦ ♦ ♦ 


“She is an extremely gifted and an exceptionally bright and thoughtful lawyer, 
♦ ♦ ♦ 


“She was ‘a real superstar, an excellent writer, a good thinker and a good strategist.’ ... 

Her analytical ability was at the ‘highest order’ and ‘beyond her years.”' 

Given the breadth, diversity, and strength of this and similar feedback from judges and 
lawyers of alt political persuasions and from so many parts of the profession, the Committee 
would have been hard pressed to come to any conclusion other than that her demonstrated 
professional competence is exceptionally outstanding. In this respect, and as is the intention 
behind our peer review evaluation, the rating communicates much more than the judgment of our 
fifteen members. With this important thought in mind, wc summarize the basis of our conclusion 
that General Kagan possesses sufficiently outstanding professional competence to be rated “Well 
Qualified.” 
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A. Review of the Nominee’s Writings 

The Standing Committee read the nominee’s scholarly articles, plus representative 
samples of her other writings, including the briefs she submitted in the cases she argued as 
Solicitor General, and hundreds of other writings that came to our attention throughout this 
evaluation process. 

In addition, as noted above, we also commissioned three “Reading Groups” to provide us 
with detailed feedback regarding the degree of professional competence demonstrated in a wide 
and representative range of the nominee’s writings. The more than 300 pages of close analysis 
that resulted from the work of these groups were then shared with our entire Committee for its 
review, 

Michael Gottesman, Professor of Law, led the Reading Group of 15 professors at 
Georgetown. Gregory P. Magarian, Professor of Law, led the 14 professors who participated in 
the Washington University Reading Group. Thomas Z. Hayward, Jr. and Roberta D, Liebenberg, 
both former Chairs of this Standing Committee, and Mary A. Wells, a former Standing 
Committee member, led the Practitioners’ Reading Group, which consisted of 1 6 distinguished 
lawyers from around the country with substantial trial and appellate practices. The members of 
the Reading Groups and the substantive areas of their expertise and review are listed in Exhibits 
A, B, and C appended to this letter. 

Our two law school Reading Groups summarized their conclusions as follows: 

Washington University: 

“The members of the Washington University reading group strongly and 
unanimously conclude that Elena Kagan’s writings reflect an exceptional level of 
professional competence. She consistently writes with intelligence, clarity, and 
rhetorical force. She thinks through difficult legal questions at a high level of 
abstraction and with careful attention to detail. Her academic writings 
demonstrate substantive mastery and theoretical sophistication, and they have 
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elevated every intellectual debate she has joined. Kagan’s oral arguments before 
the Supreme Court, and the accompanying briefs in the cases she has argued, 
combine mastery of the substantive law and rare intellectual agility to produce 
extremely persuasive legal arguments.” 

Georgetown University: 

“[A] reading of the fifteen reports in the aggregate would support a finding that, 
in the respects you asked us to focus on - quality, knowledge of the law, clarity, 
and analytical ability — Kagan is well qualified to serve on the Supreme Court. 

Five .say expressly that Kagan is well qualified to be a Supreme Court justice. 

Two others say expressly that she is well qualified in the respects you asked us to 
focus on. Six others provide unqualified praise for the materials they reviewed - 
either expressly or impliedly declaring those materials consistent with a ‘well 
qualified’ finding - but decline to provide a global assessment (no doubt because 
they had not read enough of Kagan’s work, as some of them say). Another reader 
declares Kagan “professionally competent for the role of Supreme Court Justice.” 

One professor, while finding the reviewed writings “well written and analytically strong,” 

criticized the nominee for a “preference for reason over passionate idealism.” 

Our Practitioners’ Reading Group, while recognizing that it had a smaller body of work 

to review, summarized its conclusions as follows: 

[T]he substantial majority of the Practitioners Reading Group found that her 
substantive writings demonstrated keen intellect, command of the legal issues, 
thoughtful analysis, and clear, skillful writing. 

For example, various group members reported; 

“Solicitor Kagan’s work reflects a high degree of professional integrity and 
competence.” 


* * ♦ 

“General Kagan demonstrated a solid command of both the factual record and the 
governing precedent, and she was well prepared to answer all of the questions 
asked of her.” 


♦ * * 

“She writes well and persuasively, and is an effective oral advocate and a gracious 
public speaker. I saw no lack of professional competence. To the contrary, she 
performed each task skillfully,” 
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:4( 4^ « 

“Kagan’s law review article is a well-written, sophlstieated analysis of complex 
eonstitutional law doetrine. Kagan offers an original and creative approach to a 
set of First Amendment problems. The article showcases her intelligent analysis 
of the issues, and an ability to think and write both at the broad, abstract level and 
more specifieally about principles applied in particular situations.” 

* * * 

The sole dissenter opined that General Kagan’s article on regulation of hate speech is 
built on unproven premises, and that she “oversimplifies complex issues.” The Standing 
Committee notes that this is the article that capped the nominee's pre-tenure work at the 
University of Chicago, earning her tenure as a full professor. It was reviewed by both the hiring 
and tenure committees at Harvard Law School. The law school still uses the nominee’s first 
amendment writings in a class discussing the First Amendment. 

The Standing Committee thanks the Reading Groups for their thoughtful and insightful 

work. 

B. Her Performance as Solicitor General 

General Kagan has served as Solicitor General for the last year and half. We interviewed 
lawyers in the Office of Solicitor General, lawyers on the opposing side of her office, lawyers 
who sought to advocate positions to her office. Supreme Court Justices who observed her argue, 
and former Solicitor Generals who observed or reviewed her performance to date. The clear 
picture that emerges is of an outstanding lawyer who confidently and diligently learns fast, 
masters new roles, and has a remarkable ability to understand and fairly assess numerous 
complex and important issues, all while fijifilling faithfully her assigned role as lawyer for the 
United States and a steward of the Office’s reputation. 
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C. Prior Judicial Experience 

One issue that we explored was the nominee’s lack of judicial experience. With nominees 
to the trial bench, the Standing Committee historically looks for substantial courtroom and trial 
experience, either as a trial judge or trial lawyer. For prospective nominees to the courts of 
appeals, the Standing Committee places somewhat less emphasis on trial experience. Instead, we 
look more for an especially high degree of legal scholarship, academic talent, analytical and 
writing abilities, and overall excellence. 

It is these latter qualities that are especially relevant in considering nominees to the U.S. 
Supreme Court.* Forty justices of the Supreme Court, including 21 of the 59 who joined the 
Court since 1900, had no prior judicial experience. While prior service as an appellate judge at 
the state or federal level can certainly provide a nominee with the opportunity to develop and 
demonstrate the required competencies, so, too, can serving as a practicing lawyer, or as a legal 
scholar and a teacher, or as Solicitor General. As set forth in the Backgrounder, the Standing 
Committee has therefore long recognized that other distinguished accomplishments in the field 
of law other than judging or working as a practitioner - such as teaching law - may be 
considered in evaluating one’s professional competence. In the case of the Supreme Court, the 
extensive and in depth writing, research, debate and teaching of broad areas of law may well 
satisfy the Standing Committee’s criteria for evaluating professional competence. This is 
particularly true where, as here, the nominee has demonstrated prowess in teaching, brief writing 
and oral advocacy at the very highest levels. 

On this point, too, we look to the many lawyers and judges to whom we spoke, who 
almost uniformly agreed that a pre-eminent legal scholar who was tenured at both the University 
of Chicago and Harvard Law School, and then rose to become the Dean of Harvard Law School, 

^ Backgrounder at p. 9. 
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has in a sense acquired a peculiarly apt and broad understanding of the law that would well serve 
the Court. The overwhelming view of these judges, lawyers, and academics was that it was 
important to have on the Court former judges, and it was also important to have on the Court 
those who had spent their time before joining the Court engaged with the law otherwise, either as 
practitioners or aeademics or government officials. 

Typical comments include the following; 

“As far as this notion of not having a judge’s experienee, that is nonsense. There 
is no reason one needs to have been a judge to be an excellent Supreme Court 
Justice.” 

* * ♦ 

“1 do not think the fact that she has not been a judge is a disadvantage for being 
on the Court. You would not want everyone on the Court to have not been a judge 
and there should be some lawyers who are familiar with trials, but there should 
also be some who come at it from a different perspective, particularly if you can 
get someone as smart as she is.” 

♦ 

“I think it is a plus to have some people on the Supreme Court who were not prior 
judges simply so they bring to bear another perspective on how the law works, 
how people think about the law and how the law affects people.” 

* ♦ ♦ 

“1 also do not think that prior service on a court is in any way a requirement for 
being well qualified to serve on the U.S. Supreme Court.” 

* * ♦ 

“Generally speaking, 1 think it’s very good to have members of the Supreme 
Court who have been experienced judges and to also have members of the 
Supreme Court who have not been judges, but who have been intimately involved 
in the law in other capacities. Here, her involvement as a stellar scholar, a dean of 
a law school, and lawyer within the upper reaches of the goveniment, is in my 
view, excellent and sufficient to make someone more than well qualified.” 

* * ♦ 
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“[As a federal appellate judge], 1 can weigh-in on the general notion of whether 
you need to be a judge to serve on the U,S. Supreme Court. My answer is an 
emphatic ‘no.’ 1 actually think it is a mistake to have a Supreme Court in which 
everyone had prior substantial judging experience. My ideal court would have 
five or six people who have experience as jndgcs, then perhaps a politician, and 
most certainly a practitioner, and a law professor. 1 think it is deeply unfortunate 
that we do not have a practitioner on the Court, someone who really knows how 
the law is applied in practice. For these reasons, 1 am thrilled that the President 
has looked beyond sitting judges to make this appointment. In my view, if you 
look at filling the particular spot on a particular court, the fact that she is not a 
judge makes her more rather than less qualified because of what she will bring to 
the Court that the Court does not have.” 




* 


“As a sitting judge, 1 am not at all concerned by the fact that she has not had any 
experience as a judge. In some ways, judicial experience is less relevant to the 
Supreme Court than it would be to cither our court or a trial court. This is an 
excellent appointment.” 


♦ ♦ * 

“Based on [personal prior judicial experience], 1 can say that 1 am actually pleased 
to see the President putting someone on the Supreme Court who docs not have 
judging experience, but who has some other experience that demonstrates a deep 
commitment to the law and a set of skills that a judge does not necessarily have. 

Mind you, 1 think it is important that there be people on the Supreme Court who 
have judging experience. 1 just do not think that you end up with the best Supreme 
Court if all the judges are prior judges.” 

« « » 

“1 think the notion that you need prior judging experience to be on the U.S. 

Supreme Court is nonsense. 1 have known many superb judges who were neither 
judges nor litigators before they arrived on the bench, yet they were great from 
the get-go because of their intellect, their understanding of the law, their 
temperament, their discipline and their energy.” 

Overall, the praise for General Kagan’s professional competence is supported by the 
record of her career as a whole. She is a summa cum laude graduate of Princeton, magna cum 
laude and law review at Harvard, with a master’s in philosophy from Oxford. General Kagan 
thereafter successfully twice traveled the tenure tract at a top law school, once at the University 
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of Chicago and a second time at Harvard. Having also served in two different positions for four 
years in the White House under President William J. Clinton, she has an understanding of 
government that some judges may never acquire. As a professor, she taught courses in at least 
four different subject areas. As a Dean, she was required to study the scholarly work of all tenure 
candidates and new hires to the faculty at Harvard Law School. As a result, she has a breadth of 
deep knowledge that few practicing lawyers and judges ever reach. As Dean of Harvard Law 
School, she demonstrated interpersonal skills and an understanding of how large institutions 
work and how to build coalitions. As Solicitor General, the proverbial “tenth justice,” she knows 
more than anyone not now on the Court about the Court’s current docket and decisions. 

3. Temperament 

General Kagan’s temperament is evidenced in part by the fact that she is held in such 
high regard by so many different people in so many different places. Accomplishing all she did 
at Harvard Law School required a very difficult and unusual balance of competing views and 
interests, a strong will, high expectations, listening, sense of humor, and an ability to find 
common ground. She is uniformly described as compassionate and interested in her students and 
was accessible to students and faculty. She sets high expectations for herself and others who 
work with her. She concedes to rare moments of testincss, yet those who work most closely with 
her are her strongest advocates. 

Representative comments we received ran as follows: 

“Over time, I noticed that whenever an issue came up that was such that many 
people, particularly in academia, might take somewhat of a doctrinaire or 
ideological approach, she seemed to be open-minded and arrive at a very 
thoughtful and considered judgment that actually fit the facts. She didn’t seem to 
be the sort of person who quickly labeled a matter and then pre-judged it 
according to the label.” 

* ♦ * 
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“The way I would best describe Elena in this context is to describe her as more of 
a judge than often many judges themselves are. She has an open mind that 
actively solicits all points of view. If she has any firm decisions or values on the 
big issues that are now before the court, 1 do not know what they are and 1 know 
her well. I think what that means is that on these very tough issues she simply 
does not have a categorical position that would be obvious to one who knows her 
well. She is analytically very smart. I have seen on occasions her change her mind 
on things after hearing new evidence and arguments. She listens so well that she 
often has an excellent memory of what people say, so much so that it’s better than 
what the people themselves have of what they said. She’s a very balanced person 
generally.” 

* * * 

“Her temperament is splendid. She is a fair listener and she respects the opinions 
of others even if she disagrees with them.” 

♦ * * 

“Elena Kagan was enormously successful as our Dean. I’ve been teaching at the 
Law School for roughly [ J years, so 1 have a pretty good historical overview and 
pretty good sense of the difficulties involved in running such a demanding 
institution with so many very demanding people. Elena simply could not have 
pulled this off were she not quite remarkably talented in terms of her competence, 
integrity and temperament. Early on as a faculty member she developed a 
reputation for listening to people and for finding a way to cut to the heart of 
matters, a place where there was often more agreement than people had 
anticipated.” 

* * * 

“Elena could not have been more successful as Dean. Harvard Law School is an 
incredibly complex operation, with 2,000 students or so, over 100 fulltime 
faculty, and a very large budget. Dealing with the faculty alone would overtax the 
abilities and capabilities of almost anyone. Elena’s performance across-the-board 
was really extraordinary. Were there occasions when she made people unhappy or 
barked at someone? Yes. 1 had one incident myself where 1 got out in front of 
Elena on a very important matter regarding communicating with students about a 
particular exam. When she found out what 1 did, she let me have it, to the point of 
yelling at me. Frankly, 1 thought she was right and 1 was wrong and I do not have 
particularly thin skin. We have a very good relationship from working together on 
the appointments committee. We will often have some strong disagreements but 
communicate them clearly.” 

* + * 
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“1 found her always open, easy to deal with, and obviously very intelligent.” 

♦ ♦ ♦ 

“She is a person who came to be known on the committee as having strong views 
that she would present when she held them as such, but she would listen and, on 
occasion, but not always, yield to either conflicting evidence or contrary views. 
When I say ‘strong,’ I simply mean someone who clearly expressed their views 
and convictions in an effective manner, but was not overbearing. She readily 
achieved the confidence of the entire committee and all of us looked forward to 
our deliberations under her leadership. I guess 1 would say that she had a brilliant 
and strong mind and also a mind that was open to changing views in the face of 
new evidence or contrary arguments that convinced her otherwise.” 

« « # 

“As far as my view of her overall attitude towards hiring, 1 think it fair to say that 
she paid little attention to ideology or methodology. By methodology, 1 mean she 
was open to political scientists, law and humanity types, doctrine people like 
myself, or economists, all of whom approach the teaching of the taw in a slightly 
different way. When people say that she may have tended to hire more 
conservative people, I don’t know if they’re saying that as a compliment or 
criticism.” 


♦ * * 

“She was cautious in forming views and was frank in conceding when questions 
were close calls. At the same time, when she formed her views, they were 
strongly held and effectively communicated. This was a committee of very strong 
willed and articulate people. She held her ground well, yet also could see 
opportunities for developing common ground. She did place a high priority on 
consensus. Looking at her performance as Dean overall, the observation 1 would 
make is that she was right down the middle of the pike on the theoretical/practical 
spectrum. Some people view legal scholarship as essentially a theoretical or 
academic exercise. Others stress the fact that we arc training lawyers and we need 
to keep our feet on the ground, being very practical minded. Elena managed to 
stay in the middle ground between these two extremes and it is that tendency that 
1 would point to as probably the best indicator of how she would be on the Court.” 

♦ ♦ * 


Those who have worked with her in the Office of Solieitor General also find her 
temperament to be on a par with her abilities. Her temperament in this position over the past year 
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and one half is described as “calm and even” and she respects and invites different and opposing 
views. She questions thoroughly because she wants to understand the positions of all parties. She 
is held in high esteem by her colleagues, is respectful of others, and is said to treat “everyone 
with dignity and respect.” Setting high expectations of herself and others in meeting the 
responsibilities of her office, she is described as a careful listener who does not impose “pre- 
formed views.” 

In sum, the consensus is that the nominee is demanding, open-minded, and works well 
with others in a collaborative setting to decide important issues of law involving considerable 
complexity. We find her temperament to be well-suited to the job at hand and deserving of the 
“Well Qualified” rating. 

CONCLUSION 

Mr. Chairman, let me say once again what we noted when we last testified before this 
Committee: the goal of the ABA Standing Committee has always been - and remains - in 
concert with a goal of your Committee: to assure a qualified and independent judiciary for the 
American people. 

Thank you for the opportunity to present this statement concerning the professional 
qualifications of General Kagan. 
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EXHIBIT A 

ACADEMIC READING GROUP 
GEORGETOWN UNIVERSITV LAW CENTER 


Chair 


Michael Gottesman, Professor of Law 

(Equal Protection, Substantive Due Process, Second Amendment, Twenty-First Amendment, 
Separation of Powers, Employment Discrimination, Voting Rights, Other Civil Rights, Labor 
and Employment) 

Members 


Hope Babcock, Professor of Law 

(Administrative Procedure, Environmental Law, Freedom of Information Act, Indian Law, 
Justiceability, Regulated Industries, Statutory Interpretation) 

Sonya Bonneau, Associate Professor of Legal Research and Writing 
(Legal Research and Writing) 

Michal J. Cedrone, Associate Professor of Legal Research and Writing 

(Death Penalty and Habeas Corpus, Federal Sentencing, Other Criminal Law & Procedure, First 

Amendment - Religion, Prisoner Civil Claims/Eighth Amendment, Health Law and Insurance 

Programs) 

Sherman L. Cohn, Professor of Law 

(Civil Procedure, Appellate Procedure, Jurisdictional and Choice of Law, Professional 
Responsibility, International Law) 

.John Copacino, Professor Law 

(Director of the Criminal Justice Clinic and the E. Barrett Prettyman Graduate Fellowship in 
Criminal Trial Advocacy) 

Michael R. Diamond, Director of the Harrison Institute for Housing and Community 
Development, Georgetown Law; Professor of Law 
(Corporate Law) 

Laura Donohue, Associate Professor of Law 
(National Security Law) 

Steven Goldblatt, Director, Appellate Litigation Clinic; Co-Director, Supreme Court Institute; 
Professor of Law 

(Appellate Practice, Criminal Law, Civil Rights, Constitutional Law) 
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Michael Golden, Associate Professor of Legal Research and Writing 
(Legal Research and Writing) 

Melissa Henke, Associate Professor of Legal Research and Writing 
(Legal Research and Writing) 

Greg Klass, Associate Professor of Law 
(Contracts, Jurisprudence) 

Julia L. Ross, Professor of Legal Research and Writing 
(Legal Research and Writing) 

Rima Siorta, Associate Professor of Legal Research and Writing 
(Legal Research and Writing) 

Abbe Smith, Co-Director, Criminal Justice Clinic and E. Barrett Prettyman Fellowship Program; 
Professor of Law 

(Criminal Law, Criminal Procedure, Trial Advocacy, Legal Ethics) 
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EXHIBIT B 

ACADEMIC READING GROUP 
WASHINGTON UNIVERSITY IN ST. LOUIS SCHOOL OF LAW 


Chair 


Gregory P. Magarian, Professor of Law 
(Constitutional Law, Legislation, Political Speech) 

Members 

Scott A. Baker - Professor of Law 
(Commercial Law, Intellectual Property) 

Kathleen F. Brickey — James Carr Professor of Criminal Jurisprudence 
(Criminal Law) 

Marion Crain — Wiley B. Rutledge Professor of Law and Director of the Center for the 
Interdisciplinary Study of Work and Social Capital 
(Labor Law, Employment Law) 

John N. Drobak - Professor of Law 
(Civil Procedure, Property, Antitrust) 

Douglas Bruce LaPierre - Professor of Law 
(Appellate Procedure, Constitutional Law) 

Stephen H. Legomsky-John S. Lehmann University Professor 
(Immigration and Refugee Law, International Human Rights) 

Ronald M. Levin - Henry Hitchcock Professor of Law 
(Administrative Law) 

Mae C. Quinn - Professor of Law and Co-Director of the Civil Justice Clinic 
(Criminal Procedure) 

Neil M. Richards - Professor of Law 
(Privacy Law, Constitutional Law) 

Laura Ann Rosenbury - Professor of Law 
(Labor and Employment Law) 

Hillary Sale - Walter D. Coles Professor of Law and Professor of Business 
(Corporate and Securities Law) 
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Melissa A. Waters - Professor of Law 
(International Law) 

Peter J. Wiedenbeck - Joseph M. Zumbalen Professor of Law 
(Federal Income Taxation, ERISA & Employee Benefits) 
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EXHIBIT C 

PRACTITIONERS’ READING GROUP 


Chairs 


Thomas Z. Hayward, Jr., 

K&L Gates LLP, Chicago, IL 

Roberta D. Liebcnberg 

Fine, Kaplan & Black, Philadelphia, PA 

Mary A. Wells 

Wells, Anderson & Race, LLC, Denver, CO 
Members 


Judge Phyllis W. Beck (ret.), Philadelphia, PA 
Landis C. Best 

Cahill Gordon & Reindel LLP, New York, NY 

John J. Bursch 

Warner Norcross & Judd LLP, Grand Rapids, Ml 

W. Wayne Drinkwater, Jr. 

Bradley Arant Boult Cummings LLP. Jackson, MS 

David S. Friedman 

Senior Counsel, Boston Red Sox, Boston, MA 

Richard B. Kapnick 

Sidley Austin LLP, Chicago, IL 

The Honorable Timothy K. Lewis 

Schnader Harrison Segal & Lewis LLP, Washington, DC 

Andrew M. Low 

Davis Graham & Stubbs LLP, Denver, CO 

Wendy Lumish 

Carlton Fields, P.A, Miami, FL 

Aaron M. Panner, 

Kellogg, Huher, Hansen, Todd, Evans & Figel, P.L.L.C., Washington, DC 
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Chilton Varner 

King & Spalding I.LP, Atlanta, GA 

Paul Watford 

Mungcr, Tolies & Olson LLP, Los Angeles, CA 

Sheryl J. Willert 

Williams Kastner, Seattle, WA 
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ACLJ 

American Center 
/or Law <ft Justice 


June 25, 2010 

The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

The Honorable Jeff Sessions 
Ranking Member 

U.S. Senate Committee on the Judiciary 
1 52 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

I am writing on behalf of the American Center for Law and Justice (ACLJ) regarding the 
nomination of Elena Kagan as Associate Justice of the Supreme Court of the United States. As a 
legal organization dedicated to the preservation and advancement of constitutional liberties and 
rights, we fully support the Senate’s obligation under Article II, Section II of the Constitution to 
provide the President with thorough Advice and Consent on judicial nominations. We believe 
this can only take place if the Senate, and specifically the Senate Judiciary Committee, completes 
a comprehensive analysis of a nominee’s background, record and judicial philosophy. 

With this in mind, we have produced a legal analysis of Ms. Kagan’s record on several key areas. 
That analysis is attached for your review and can also be accessed at 
httD://www.acli.org/media/Ddf/Kagan-Memo--ACLJ-Kagan-Analvsis 20100617.Ddf As you can 
see from this analysis, there are several areas of concern that must be addressed during the 
hearing process if the Senate is to fulfill its constitutional duties. It is incumbent on the Senate to 
insist that Ms. Kagan fully address each of these concerns. Senators should not consent to a 
lifetime appointment to the highest court in the land unless evidence to alleviate these concerns 
can be obtained. 


Sincerely, 



jt-L-JLiuAr" 


Jay A. Sekulow 
Chief Counsel 


CC: Members of the Senate Committee on the Judiciary 
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ACLJ 

American Center 
/»' Law <£ Justice 


Elena Kagan: 

Nominee for the Supreme Court of the United States 


June 17, 2010 


Introduction 1 

Education, Professional and Academic Background 2 

Possible Judicial Philosophy 3 

Military Recruiting & “Don’t Ask, Don’t Tell” 17 

Same-Sex Marriage & the Defense of Marriage AcL 26 

First Amendment 29 

Presidential Powers 45 

Abortion 49 

Other Issues 55 

Conclusion 60 

Introduction 


On May 10, 2010, President Obama nominated Elena Kagan to fill the vacancy left by Justice 
Stevens’s retirement at the end of the Supreme Court’s current term,’ If confirmed, Kagan will be the 


’ Press Release, The White House, Presidential Nomination Sent to the Senate, 5/10/2010 (May 10, 2010), 
http://www.whitehouse.gOV/the-press-office/pre5idential-nommation-sent-seaate-5102010; Press Release, The White 
House, Remarks by the President on the Retirement of Justice Stevens and on the West Virginia Mining Tragedy (April 9, 
2010), http://www.whitehouse.gov/the-press-offlce/reinaiks-president-retirement-justice-stevens-and-west-virginia-mining- 
tragedy. 
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first Justice in nearly forty years to join the Court without previous judicial experience? Therefore, it 
is important to examine her writings, briefs, and public statements carefully to ascertain her views on 
the role of a judge and the rule of law. In fact, then-Senator Obama, in an October 14, 2005, podcast 
on Harriet Miers’s nomination to the Supreme Court, said: 

Some of you have been interested in finding out what’s going on with the Harriet Miers 
nomination. One thing that I do think is important is that the White House recognize that 
in the absence of any judicial record on her part, in the absence of any significant work 
that she appears to have done related to constitutional issues — ^that she’s going to need to 
be more forthcoming and the White House is going to [need to] be more forthcoming 
than they were during the Roberts nomination. Ms. Miers is completely a blank slate.^ 

According to The Plum Line, Obama also put out this statement on the Miers nomination: 

“Harriet Miers has had a distinguished eareer as a lawyer, but since her experience does 
not include serving as a judge, we have yet to know her views on many of the critical 
constitutional issues facing our country today. In the coming weeks, we’ll need as much 
information and forthright testimony from Ms. Miers as possible so that the U.S. Senate 
can make an educated and informed decision on her nomination to the Supreme Court.’’"' 

Obama’s own nominees should be held to the standard that he has set forth. In the absence of a 
judicial record, it is critically important that the Senate Judiciary Committee carefully question Kagan 
to ascertain how she would approach the role of judging and interpreting the Constitution if confirmed. 


EnvcATiON, Professional AND Academic Background 

Elena Kagan was bora on April 28, 1960, in New York, New York.’ In 1981, she received her 
bachelor’s degree from Princeton University, summa cum laude!‘ She subsequently earned a Master’s 
of Philosophy as Princeton’s Daniel M. Sachs Graduating Fellow at Worcester College at Oxford 
University in 1983.^ Kagan then received her J.D. from Harvard Law School, graduating magna cum 
laude in 1986.* While at Harvard, Kagan served as supervising editor of the Harvard Law Review.* 
During the summer of 1986 she worked as a research assistant for Harvard Law School Professor 


^ Josh Gerstein & Carol E. Lee, President Obama to Senate: Act Fast, PouTICO.COM, May 9, 2010, 
http ://www.politico.com/oew5/slories/05 10/30989 .html. 

^ Obama Flashback: A Supreme Court Nominee With No Judicial Experience Requires Extreme Scrutiny, Br£ 1TBART.TV, 
http://www.brei tbart.tv/obama'flashback-a'Supreme-court-nominee-with-no-judiciaJ-expericnce-requires-extreme-scrutiny/ 
(last visited May 15, 2010). 

* Poslmg of Greg Sargent to The Plum Line, Flashback: Obama Raised Concerns About Miers ‘ Lack of Judicial 
Experience, Wash. Post, http://voices.wa5hingtonpost.eom/pluin-Iinc/2010/05/flasbback obania_said_harriet_mJitml 
(May 12,2010, 15:00 ET). 

^ Confirmation Hearings on the Nominations of Thomas Perrelli Nominee to be Associate Attorney General of the United 
States and Elena Kagan Nominee to be Solicitor General cf the United States, 1 1 llh Cong. 48 (2009) (Questionnaire for 
Non-Judicial Nominees: Elena Kagan), available at http://fiwebgate.access.gpo.gov/cgi- 
bin/getdoc.cgi?dhname=l 1 l_senate_hearings&docid=f:55828.pdf [hereinafter Solicitor General Hearing], 

® United States Dept, of Justice, Office of the Solicitor General, http://www.justice.gov/osg/meet-osg.html (last visited May 

10 . 2010 ). 

Ud. 

'•Id. 

Ud. 
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Laurence Tribe.’® She then clerked for Judge Abner Mikva at the U.S. Court of Appeals for the D.C. 
Circuit.” From 1987 to 1988, she clerked for Supreme Court Justice Thurgood Marshall.'^ From July 
1988 to November 1988, she worked as a researcher for Michael Dukakis’s presidential campaign.” 
According to the Senate questionnaire that she filled out for her solicitor general nomination, Kagan 
primarily worked on ‘“defense research’ — ^i.e., preparing responses to attacks on Governor Dukakis’s 
record.” ■* 


From 1989 to 1991, Kagan worked for the D.C. -based law firm, Williams & Connolly.” In 
1991, she became an assistant professor at the University of Chicago Law School, where she became a 
tenured law professor in 1995.” During the summer of 1993, she worked as a special counsel to the 
Senate Judiciary Committee.” She was appointed by then-Senator Joseph Biden to that position and, 
as special counsel, worked on Justice Ginsburg’s nomination to the Supreme Court.” 

In 1995, Kagan was named associate counsel to President Bill Clinton.” From 1997 to 1999, 
she served as deputy assistant to the President for domestic policy and deputy director of the Domestic 
Policy Council.® Kagan “played a key role in the Executive Branch’s formulation, advocacy, and 
implementation of law and policy in areas ranging from education to crime to public health.”^’ In 
1999, President Clinton nominated Kagan to serve on the U.S. Court of Appeals for the District of 
Columbia, but her nomination was “never acted upon.”^^ In 1999, Kagan served as a visiting professor 
at Harvard Law School where she became professor in 2001.® In 2003, Kagan became the first female 
dean of Harvard Law School.® In March 2009, Kagan was confirmed as solicitor general of the United 
States by a vote of 61-3 1 


Possible Ji/D/cfAL Philosophy 

Because Kagan has not served as a judge, it is difficult to ascertain with certainty what 
approach she would take to judging if confirmed. She has offered some clues, however, in connection 
with her nomination as solicitor general and in her earlier writings. 

Solicitor General Nearing, supra note 5, at 49 (Questiotmaire for Non- Judicial Nommees: Elena Kagan). 

"Id. 

'^Id. 

'’/of. at 78. 

"Id. 

"id. at 49. 

"id; United States Dept, of Justice, Office of the Solicitor General, http://www.ju5tice.gov/osg/nieet-osg.html (last visited 
May 10,2010). 

” Solicitor General Hearing, supra note 5, at 49 (Questionnaire forNon-Judicial Nominees: Elena Kagan). 

"Id.uxn, 79. 

"ld.atd9. 

Elena Kagan, Questionnaire for Nominee for the Supreme Court, United States Senate Committee on the Judiciary, at 2, 
http://judiciary.senate.gov/noniinations/SupremeCourt/upload/ElenaKagan-PubIicQuesttonnaJre.pdf. 

Harvard Law School Lambda Second Annual Gay and Lesbian Legal Advocacy Conferwice “Don 't Ask, Don ‘t Tell," 14 
Duke J. Gender L. & Pol’y 1173, 1229 (2007) (introduction of Kagan, who was moderating a panel, by Harvard Law 
student Alexis Caloza). 

“ Solicitor General Hearing, supra note 5, at 77 (Questionnaire for Non- Judicial Nominees: Elaia Kagan). 

“ Id. at 49. 

Lauren A,E. Schuker, People in the News: Elena Kagan, TllE Harv, CrjmsoN, June 5, 2003, 
http://www.th ecrimson.com/article.aspx?ref=3484 22. 

Josh Gerstein & Carol E. Lee, President Obama to Senate: Act Fast. PoLrnco.coM, May 9, 2010, 
hirp://www.politico.coin/news/stories/05 1 0/36989.html. 
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As a college student, Kagan clearly demonstrated liberal political leanings. In an article for 
The Daily Princetonian written shortly after the November 1980 election, Kagan, who had worked on 
Democrat Liz Holtzman’s senatorial campaign, wrote about her feelings after Holtzman’s defeat. In 
the article, she referred to Alfonse M. D’Amato, the Republican who defeated Holtzman, as “an ultra- 
conservative machine politician . . . In discussing the races in which Democrats lost, she wrote: 

Reagan I expected, but Symms, Abdnor, Quayle and Grassley I did not. Even after the 
returns came in, I found it hard to conceive of the victories of these anonymous but Moral 
Majority-backed opponents of Senators Church, McGovern, Bayh and Culver, these 
avengers of “innocent life” and the B-1 Bomber, these beneficiaries of a general turn to 
the right and a profound disorganization on the left.^^ 

She concluded her article on a somewhat positive note, holding out hope for a liberal 
comeback, while at the same time expressing skepticism for conservative solutions: 

Looking back on last Tuesday, I can see that our gut response — our emotion-packed 
conclusion that the world had gone mad, that liberalism was dead and that there was no 
longer any place for the ideals we held or the beliefs we espoused — ^was a false one. In 
my more rational moments, I can now argue that the next few years will be marked by 
American disillusionment with conservative programs and solutions, and that a new, 
revitalized, perhaps more leftist left will once again come to the fore. I can say in these 
moments that one election year does not the death of liberalism make and that 1980 
might even help the liberal camp by forcing it to come to grips with the need for 
organization and unity. But somehow, one week after the election, these comforting 
thoughts do not last long. Self-pity still sneaks up, and I wonder how all this could 
possibly have happened and where on eardi I’ll be able to get a job next year.^* 

Kagan’s political leanings during her college years are also alluded to in her senior thesis. In 
the acknowledgement portion of her senior thesis on “Socialism in New York City, 1900-1933,” 
Kagan thanked her brother Marc, noting that his “involvement in radical causes led [her] to explore the 
history of American radicalism in the hope of clarifying [her] own political ideas.”^® While the bulk of 
the thesis is a historical study of the aforementioned topic, Kagan concluded her paper by pondering 
why a radical or socialist party has never become a major force in American politics: 

In our own times, a coherent socialist movement is nowhere to be found in the 
United States. Americans are more likely to speak of a golden past than of a golden 
future, of capitalism’s glories than of socialism’s greatness. Conformity overrides 
dissent; the desire to conserve has overwhelmed the urge to alter. Such a state of affairs 
cries out for explanation. Why, in a society by no means perfect, has a radical party 
never attained the status of a major political force? Why, in particular, did the socialist 
movement never become an alternative to the nation’s established parties? 


Elena Kagan, Fear and Loathing in SrooWyn, The Daily PrincetOMAN, Nov. 10, 1980, available at 
http://www.dailyprincetoman.com/2010/05/03y26082/. 

Id. 

^^Id. 

” Elena Kagan, To the Final Conflict: Socialism in New York City, 1900-1933 (April 15, 1981) (unpublished senior thesis, 
Princeton University) (on file with the Mudd Library, Princeton University). 
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Through its own internal feuding, then, the SP exhausted itself forever and further 
reduced labor radicalism in New York to the position of marginality and insignificance 
from which it has never recovered. The story is a sad but also a chastening one for those 
who, more than half a century after socialism’s decline, still wish to change America. 
Radicals have often succumbed to the devastating bane of sectarianism; it is easier, after 
all, to fight one’s fellows than it is to battle an entrenched and powerful foe. Yet if the 
history of Local New York shows anything, it is that American radicals carmot afford to 
become their own worst enemies. In unity lies their only hope.^° 

The Senate should inquire into the statements quoted above. The Senate Judiciary Committee 
should ask Kagan if she still hopes for a “more leftist left” and whether she believes that the judicial 
branch should be used to achieve or support liberalism and liberal policy positions. She should be 
further questioned about what imperfections in American society she was alluding to in her thesis, and 
what role she believes the judiciary should play in addressing those imperfections. For example, in 
response to a written question from Senator Specter following her nomination hearing for solicitor 
general asking whether she “believe [d] that the Constitution, properly interpreted, confers a right to a 
mirtimum level of welfare,”^' Kagan responded: 

The Constitution has never been held to confer a right to a minimum level of welfare. For 
a very short period of time around 1 970, some courts and commentators suggested that 
welfare counted as a fundamental interest for purposes of equal protection review. This 
period of constitutional thought, however, came to a close very quickly, as the courts 
determined that welfare policy was not best made by the judicial branch. This 
determination comported with this nation’s traditional understanding that the Constitution 
generally imposes limitations on government rather than establishes affirmative rights 
and thus has what might be thought of as a libertarian slant. I fully accept this traditional 
understanding, and if I am confirmed as Solicitor General, 1 would expect to make 
arguments consistent with it.^^ 

While a solicitor general is well-advised to argue consistent with “traditional understandings” of Ihe 
Constitution, under a more liberal understanding of the role of a Supreme Court Justice in interpreting 
the Constitution, Kagan would not be as confined and could revisit this “traditional understanding” and 
decide that the Constitution does confer a right to a minimum level of welfare. Therefore, it is critical 
that the Senate Judiciary Committee, in reviewing her nomination, question Kagan about her views of 
the role of a judge and the proper methods of constitutional interpretation. 

This line of questioning is even more relevant in light of Kagan’s master’s thesis at Oxford, 
entitled, “The Development and Erosion of the American Exclusionary Rule: A Study in Judicial 
Method.” In the thesis, Kagan chastised the Warren Court for failing to “develop a single, 
constitutionally-based rationale for the exclusionary mle,”^^ noting that “[bjecause the Warren Court 


’"W. at 127, 129-30. 

” Solicitor General Hearing, supra note 5, at 168 (Written Questions for Solicitor General Nominee Elena Kagan from 
Senator Specter). 

^^Id. 

Elena Kagan, The Development and Erosion of the American Exclusionary Rule: A Study in Judicial Method 1 18 (April 
20, 1983) (unpublished master’s thesis, Oxford University) (on file with the Bodleian Library, University of Oxford), 
available nr http:/Avww.fed-soc,org/docLib/20100518_OxfordThesis.pdf [hereinafter Oxford Thesis]. 
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did not adequately support the exclusionary rule, the Burger Court has been able slowly to strangle 
Kagan concluded her thesis with the observation that “[tjhe history of the exclusionary rule thus 
suggests that the way in which a court explains a decision matters quite as much as the decision 
itself.”^^ She noted that “the law of the iliture is likely to be the law that is founded upon cogent, 
coherent and constitutionally-based argument.”^^ While few would argue with that statement, Kagan 
went on to state that “even the most meticulously crafted and closely analyzed opinion may not endure 
the test of time: A future court may overturn such an opinion on the ground that new times and 
circumstances demand a different interpretation of the Constitution.”^^ This troubling statement raises 
the question: What “new times and circumstances” demand, in Kagan’s mind, a “different 
interpretation of the Constitution”? 

Kagan then proceeded to discuss how judges should reach their decisions, and in doing so 
blurred the line between lawmaker and judge. When creating law, maintaining high ideals and goals is 
certainly important. Those ends, however, are for the electorate and their representatives to decide: 

As men and as participants in American life, judges will have opinions, prejudices, 
values. Perhaps most important, judges will have goals. And because this is so, judges 
will often try to mold and steer the law in order to promote certain ethical values and 
achieve certain social ends. Such activity is not necessarily wrong or invalid. The law, 
after all, is a human instrument — an instrument designed to meet men’s needs. . . . 
Concern for ethical values thus has an important role to play in the judicial process. For 
in the last analysis, the law is a very human enterprise with very human goals. 

And yet, no court should make or justify its decisions solely by reference to the 
demands of social justice. Decisions should be based upon legal principle and reason; 
they should appeal no less to our intellectual than to our ethical sense. If a court cannot 
justify a ruling in terms of legal principle, then that court should stay its hand: No judge 
should hand down a decision that cannot plausibly be grounded in principles referable to 
an accepted source of law. If, on the other hand, a court can justify a ruling in terms of 
legal principle, then that Court must make every effort to do so. Judicial decisions must 
be based, above all else, on law and reason.^* 

Kagan’s position is troubling for several reasons. First, she does not reject the practice of 
judges “mold[mg] and stcer[ing] the law in order to promote certain ethical values and achieve certain 
social ends.” As Ed Whelan has noted, 

It simply does not follow from the proposition that law is “an instrument designed to 
meet men’s needs” that judges may properly “try to mold and steer the law” to promote 
the ethical values and social ends that they favor. One obvious alternative that Kagan 
passes over is that judges should accept the “instrument” of law as it has been crafted by 
its enactors.^^ 


^^Id. 

^^Id 

^^Id 

Id. 120-21 (emphasis added). 

Posting of Ed Whelan to Bench Memos, Kagan 's Oxford Thesis, N AT’l Rev. ONLi>fE, 
http://www.nationalreview.coin/bench-memos/55818/kagan-s-oxford-thesis/ed-whelan (May 19, 2010, 142:17). 
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Second, although Kagan recognized the importance of “ruling in terms of principle,” she 
believed that this was necessary, in part, because it gave opinions “lasting effect,”* not necessarily 
because it made them right. As Whelan has noted, reading the paragraphs together, it appears that 

Kagan thinks that it’s fine for a judge to pursue his favored ethical values and social ends 
in interpreting the law so long as he can offer public reasons that are “plausibly . . . 
grounded” in legal principles. In Kagan’s usage, terms like “justify” and “be based 
upon” do not mean that the decision must be right; they mean only that it must be 
plausible. Given the broad acceptance in the modem legal culture of freewheeling 
methodologies and the existence of so many wrongheaded precedents, the test of mere 
plausibility isn’t much of a constraint on judicial willfulness.'^' 

In fact, Kagan wrote on the next page, “Judicial opinions may well appeal to the ethical sense — ^but 
this alone is not enough. In order to achieve some measure of permanence in an ever-fluctuating 
political and social order, judicial decisions must be plausibly rooted in either the Constitution or 
another accepted source of law.”'*^ Most Americans, however, hope that judges will root their 
decisions in a proper reading of the Constitution, not merely a “plausible” one. Senators should 
question Kagan about the document and how, if at all, her views have evolved. 

Nearly thirty years later, Kagan’s writings are more tempered. In written questions following 
the hearing on her nomination to be Solicitor General of the United States, she was asked by Senator 
Specter, then the ranking Republican on the Senate Judiciary Committee, as part of a larger question 
on “[wjhat principles of constitutional interpretation help [her] to begin [her] analysis of whether a 
particular statute infringes upon some individual right,” if there is “any room in constitutional 
interpretation for the judge’s own values or beliefs?”^’ She replied: “I think a judge should try to the 
greatest extent possible to separate constitutional interpretation from his or her own values and beliefs. 
In order to accomplish this result, the judge should look to constitutional text, history, structure, and 
precedent.”*' When asked about “judicial activism” and if she “agreejd] with the view that the courts, 
rather than the elected branches, should take the lead in creating a more just society,” Kagan 
responded, “I do not agree with this view. I think it is a great deal better for the elected branches to 
take the lead in creating a more just society than for courts to do so.”^’ 

Despite these statements, the most telling clues about what one might expect as to Kagan’s 
general approach to judging appear in a book review she wrote outside of her normal scholarly 


Oxford Thesis, supra note 33, at 121. Kagan wrote. 

The judge must make principled decisions for three reasons. First, only the methods of principle and 
reason can justify supreme judicial authority in a political democracy. Second, only those methods can 
guarantee that the public will continue to accept and support the Supreme Court’s role in the American 
system of government. Third — and most important from our point of view — only those methods can 
ensure that opinions will have a lasting effect 
Id. (footnotes omitted). 

Posting of Ed Whelan to Bench Memos, Kagan 's Oxford Thesis, Nat’l Rev. Online, 
htqj;//www.nationalrevicw.com/bench«memos/558I8/kagan-s-oxfonl-friesis/ed-whelan(May 19, 2010, 14; 17) (alteration in 
the original). 

Oxford Thesis, supra note 33, at 121. 

Solicitor General Hearing, supra note 5, at 168 (Written Questions for Solicitor General Nominee Elena Kagan from 
Senator Specter). 

at 167. 
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interests in First Amendment and administrative law. In Confirmation Messes, Old and New*^ Kagan 
reviewed a book by Professor Stephen Carter, The Confirmation Mess*'' in which Carter argued that 
the Senate, in confirming Supreme Court Justices, ought to limit their questioning to matters of 
technical competence (objective qualifications such as analytical ability, writing skills, and the like) 
and moral judgment and avoid questions concerning judicial philosophy and the application of that 
philosophy to concrete cases.'** Kagan, however, argued that “[tjhe kind of inquiry that would 
contribute most to understanding and evaluating a nomination is the kind Carter would forbid: 
discussion first, of the nominee’s broad judicial philosophy and, second, of her views on particular 
constitutional issues.”*’ In Kagan’s view. Carter rightly believes that both “the Senate and the 
President have an independent responsibility to evaluate . . . whether a person ought to serve as a 
Supreme Court Justice.”’’ But, “contrary to Carter’s view, the President and Senate themselves have a 
constitutional obligation to consider how an individual, as a judge, will read the Constitution; that is 
one part of what it means to preserve and protect the founding instrument.”’* Kagan concluded with 
this observation; 

The real confirmation mess, in short, is the absence of the mess that Carter describes. . . . 

[Tjhe problem is not that senators engage in substantive discussion with Supreme Court 
nominees; the problem is that they do not. Senators effectively have accepted the limits 
on inquiry Carter proposes; the challenge now is to overthrow them.’^ 

This conclusion in itself should not be troubling. Indeed, if one takes seriously the Senator’s 
duty, it is fundamentally correct.” Along the way to reaching this conclusion, however, Kagan raises 
several red flags concerning her own understanding of the proper role of the Court and the Justices’ 
work; that apparent understanding is disconcerting. Kagan notes with approval Carter’s stated view 
that most cases before the Court require more “than the application of ‘mundane and lawyerly’ 
skills.”’'* Rather, these cases require ‘“interpretive judgment,”’ and in all such cases “‘there comes a 
crucial moment when the interpreter’s own experience and values become the most important data.’”” 
Kagan notes, as part of her agreement with Carter on this point, that “many of the votes a Supreme 
Court Justice casts have little to do with technical legal ability and much to do with conceptions of 
value.”’* 


“62 U. Cm. L. Rev. 9 19 (1995). 

*’ STEPHEN L. Carter, The Confirmation Mess ( 1 994). 

“ Kagan, Confirmation Messes, 62 U. Cm. L. Rev. at 920-23. 

“ Id. at 935. 

’"/if. at 931. 

*‘M.at938. 

” Id. at 942. 

See generally id. at 934-35. Senators, like the President, take an oath to defend and uphold the Constitution, and it is 
difficult to see how Senators are acting consistently with this oath by simply rubber-stamping a President’s Supreme Court 
nominees without determining how those nominees are likely to treat the Constitution the Senators swore to defend. 
Justices Souter’s, Breyer’s, and Ginsburg’s careers provide ample evidence of the dangers of failing to conduct a searching 
substantive review of Sufffeme Court nominees. Conservative scholar Matthew Franck has endorsed Kagan’s view that 
Senators should focus confirmation questioning on a nominee's judicial philosophy, understanding of the Constitution, and 
the application of that philosophy and understanding to specific situations. Posting of Matthew J. Franck to Bench Memos, 
Stephen Carter Recycles, Nat’lRev, Online, http://www.nationaIreview.conVbOTch«menios/50176/stephea-carter- 
recycles/raatthew-j-franck (May 10,2009, 15:50). 

l^gan, Confirmation Messes, 62 U. Chi. L. Rev. at 932 (quoting Carter, The Confirmatton Mess 151). 

” Id. (quoting CARTER, The CONFIRMATION MESS 151). 

Id. 
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Kagan’s thoughts seem to echo President Obama’s statement explaining his decision to vote 
against confirming John Roberts to be Chief Justice. As Ed Whelan recounts, quoting another essay 
that he had written, ‘“In explaining his vote against [Chief Justice] Roberts, Obama opined that 
deciding the “truly difficult” cases requires resort to “one’s deepest values, one’s core concerns, one’s 
broader perspectives on how the world works, and the depth and breadth of one’s empathy.”'”’^ To be 
fair, Kagan does not specifically mention “empathy” in her exposition of the judge’s role. Y et, it is not 
unfair to suggest that Kagan’s agreement with Obama’s emphasis on the importance of “empathy” in a 
judge is at least implicit in her endorsement of Carter’s view that a judge’s ‘“own experience’” is 
crucial in deciding difficult cases. She cannot be saying that “‘experience’” means simply the judge’s 
experience in textual exegesis and application of law to fact; such a limited understanding of 
‘“experience”’ would be inconsistent with her approval of Carter’s view that judging requires more 
“than the application of ‘mundane and lawyerly skills’” (which one would think includes the skills to 
engage in textual exegesis and to apply law to fact). It is more reasonable to conclude that Kagan 
means by “‘experience’” the type of real world experiences and associations that allow a judge to 
develop the empathy that President Obama has stated is so important to the judge’s task. 

Kagan does differentiate between a judge’s moral character (i.e., the moral values he holds 
personally) and other “values that matter most in the enterprise of judging.”^* Those more relevant 
values are the “values embodied in the Constitution and the proper role of judges in giving effect to 
those values.”’’ From this, one might conclude that Kagan does not really believe that a judge’s 
personal values should have a role in deciding cases; rather the only values the judge should rely on are 
those the judge finds in the Constitution. 

But two things raise doubt about this conclusion; First, as was the case concerning the role of 
empathy in Kagan’s judicial philosophy, to conclude that Kagan eschews all reliance on personal 
values in judging seems inconsistent with her endorsement of Carter’s view that in difficult cases, 
“‘interpretive judgment”’ depends on “‘the interpreter’s own experience and values. Second, given 
that President Obama has clearly stated his view of the importance of a judge’s “deepest values,” “core 
concerns,” “empathy,”’’' and, most recently, “a keen understanding of how the law affects the daily 
lives of the American people,”” to the task of judging, it is difficult to believe he would nominate 
someone for a lifetime appointment to the Supreme Court who does not to some extent share that view. 
There is certainly enough in Kagan’s published view's about the enterprise of judging to at least raise 
serious concern about whether she could (or even whether she would think it is necessary to) put aside 
her own penonal values in deciding cases (or at least what she terms the difficult cases, which likely 
include cases involving controversial social issues). Furthermore, in an interview published in the May 


’’Posting of Ed Whelan to Bench Memos, Rulh Marcus’s Misguided Defense of the Obama Standard.tiKT’L'Rsv. ONUNE, 
http://www.natlonalrevxew.coiii/bench-inemos/501 92/mth*marcuss-inisguided-defense-obama-standard/ed-whe]an (May 6, 
2009, 8:16) (alteration in the original) (quoting Edward Whelan, Obama's Constitution, The Weekly Standard, Mar. 17, 

2008, available at http;//www.weeklystandard.corn/Cont«it/Public/Articles/000/000/0i4/849oyckg,asp). 

Kagan, Confirmation Messes, 62 U. Chi. L. Rev. at 933. 

at 933-34. 

^ Id. at 932 (emphasis added). 

Posting of Ed Whelan to Bench Memos, Ruth Marcus ‘s Misguided Defense of the Obama Standard, Nat’l Rev. ONLINE, 
http://www.nationalreview.coin/bench-memos/50192/ruth-marcuss-misguided-defense-obama-standard/ed-whelan (May 6, 

2009, 8:16) (internal punctuation omitted) (quoting Edward Whelan, Obama 's Constitution, THE WEEKLY STANDARD, Mai. 

17, 2008, http://www.weekIystandard.coTn/Content/Public/Articles/000/000/014/849oyckg.asp. 

Press Release, The White House, Remarks by the President on the Retirement of Justice Stevens and on the West 
Virginia Mining Tragedy (April 9, 2010), http://www.whitehouse.gov/the-pre5s-office/remarks-president-retirenicnt- 
justice-stevens-and-west-virginia-mming-tragedy. 
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2004 issue of The Metropolitan Corporate Counsel^ Kagan said, in recognizing the “inevitabl[e] . . . 
political aspect” to confirmation hearings. 

Our courts are called upon to decide important matters — matters that often have great 
public impact. The attitudes and views that a person brings to the bench make a 
difference in how they reach those decisions. So the Senate is right to take an interest in 
who these people are and what they believe^^ 

Moreover, even if Kagan believes the only values a judge should rely on are those the judge 
finds in the Constitution, that in itself is troubling. It has been a halbnark of Supreme Court 
jurisprudence over the last half-century or so to substitute constitutional “values” for the actual 
constitutional tcxt.^^ That approach to constitutional “interpretation” is illicit because it “fails to respect 
the choices made by those who drafted and ratified the Constitution.”®^ Drafting a constitution (or any 
law) requires “determining how and to what extent to implement concretely often-conflicting 
principles or values,” and typically requires “difficult judgments and compromises.”®® Those 
judgments and compromises are written into the Constitution’s text; to exalt constitutional “values” 
over the actual text “‘dishonor[s] an essential part of the enactment,’ and thus usurps power that 
properly belongs to the lawmaker . . . Put another way, this constitutional “values” method of 
interpretation requires the judge to make policy decisions — especially, but not only, the decision of 
how far to extend a constitutional ‘Value” — that the Constitution leaves to the people and their 
representatives. If that is Kagan’s approach to deciding constitutional cases, her nomination should 
cause concern even if she rejects a judge’s reliance on personal values. Of course, it may also be that 
the point of searching for and abstracting “values” from the Constitution’s text is to have a means of 
putting constitutional clothing on one’s own values. For instance, it is very likely that the Supreme 
Court’s discovery and abstraction of the “constitutional” value of “privacy” in Griswold v. 
Connecticut^^ was just a means to connect the Justices’ own value judgments to something in the 
Constitution, no matter how tenuous that connection was. Given the general focus of her scholarship 
on doctrine and policy rather than constitutional text, it is not a stretch to conclude that may well be her 
approach. Certainly, there is more than sufficient reason to question her extensively on her judicial 
philosophy and her view of a judge’s task in interpreting and applying the Constitution. 

These concerns about the role of ‘Values” in Kagan’s judicial philosophy raise one other 
question: What values would Kagan bring to the Supreme Court or find in the Constitution? In her 
response to written questions following the hearing on her nomination to be solicitor general, Kagan 
said that she ‘View[s] as unjust the exclusion of individuals from basic economic, civic, and political 
opportunities of our society on the basis of race, nationality, sex, religion, and sexual orientation.”®® A 


^ Editor Interviews Elena Kagan, Dean of Harvard Law School, New England and Boston— Law Schools; Harvard Law 
School: Progress on Many Fronts, THE METROPOLFTAN CORPORATE COUNSEL, May 2004, at 45, 45, available at 
http://www,metrocorpcounsel.com/pdf/2004/May/45.pdf (en^hasis added). 

^ See generally John Tuskey, Do as fVe Say and Not ^Necessarily) as We Do: The Constitution, Federalism, and the 
Supreme Court’s Exercise of the Judicial Power, 34 CAP. U. L. REV. 153, 169-71 (2005). 

"Mat 170. 

^ Id.; see also John Harrison, The Power of Congress to Limit the Jurisdiction of the Federal Courts and the Text of Article 
HI, 64 U. Chi. L. Rev. 203, 253-54 (1997); Gerard V. Bradley, Beguiled: Free Exercise Exemptions and the Siren Song of 
Liberalism,2Q HOFSTRAL. Rev. 245, 252 (1991). 

"Tuskey, Do as We Say, 34 CAP. U.L. Rev at 171 (quoting Jewish Cong. v. City of Chicago, 827 F.2d 120, 139 (7* 

Cir. 1987) (Easterbrook, J., dissenting)). 

"38! U.S. 479 (1965). 

Solicitor General Hearing, supra note 5, at 1 72 (Written Questions for Solicitor General Nominee Elena Kagan from 
Sratator Specter) (her answer was in response to a multi-part question that included “What other ‘moral injustices of the 

10 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00601 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



592 


more general indication of Kagan’s ‘Values” is her characterizations of Judge Bork, and Justices 
Thomas, Souter, Breyer, and Ginsburg. Kagan writes of the “extreme conservatism of Bork’s known 
views, and opines, citing David Strauss’s argument in his review of Carter’s book, that the cause of 
the confirmation “mess” that Carter decried in Bork’s and subsequent cases was “the simple attempt of 
the Reagan and Bush administrations to impose an ideologically charged vision of the judiciary in an 
unsympathetic political climate.”^^ In contrast, Kagan describes Justices Breyer and Ginsburg — despite 
Justice Ginsburg’s close association with the ACLU, her radical theory that a right to abortion is 
required to provide equal protection for women, and her suggestion to replace Mother’s Day and 
Father’s Day with an androgynous Parent’s Day to “minimize traditional sex-based differences in 
parental roles”^^ — as “moderates.”^^ Given the characterizations, it is not unreasonable to think that 
Kagan would most likely share (or at least sympathize with) Justice Breyer’s and Justice Ginsburg’s 
understanding of the Constitution and the role of Supreme Court Justices. 

In her written responses following the hearing on her solicitor general nomination, however, 
Kagan clarified her previous characterization of Justice Ginsburg: 

My statement in 1995 that Justice Ginsburg was a “moderate” (meaning something like 
“in the middle”) was based on her record on the Court of Appeals for the D.C. Circuit, 
not on any of the positions you cite. I do not recall (or perhaps never knew) what Justice 
Ginsburg said about the women’s issues you cite, but as these positions are presented 
here, I do not agree with them and would not characterize them as moderate.^'* 

Also of interest is the fact that, at her confirmation hearing, Kagan moved away from her 
position in the article. Senator Hatch asked about her argument that “the Senate should ask judicial 
nominees about their views on constitutional issues, the direction they would take the Court, and even 
about votes that they would cast” and how she would “square this with the principle that judges must 
be impartial and with the oath they take to provide justice without respect to persons, With regard 


first order’ do you see in our society?” Id ax \1 see also supra ^p. 3-5 (noting Kagan’s leftist political views while ^ 

Princeton). 

™ Kagan, Confirmation Messes, 62 U. CKI. L. Rev. at 940. 

Id. at 929 (emphasis added) (citing David A. Strauss, Whose Confirmation Mess?, Am PROSPECT 91, 96 (Summer 
1994), reviewing Carter. The Confirmation Mess). 

^ Kagan herself notes Justice Ginsburg’s views on the relationship between abortion and sexual equality. 5’ee Kagan, 
Conjirmation Messes, 62 U. Chi, L. Rev. at 93 8 (citing Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality in 
Relation to Roe v. Wade, 63 N.C.L. Rev. 375 (1985)). On Justice Ginsburg’s suggestion to abolish Mover’s Day and 
Faftier’s Day, see Posting by Ed Whelan to Bench Memos, This Day in LiberalJudicial Acttvism—May /O.Nat’L Rev. 
Online, http://www.nationalreview.com/beach-memos/50l77/d<^-liberal-judicial-activism-may-10/ed-whe1an (May 10, 
2009, 8:00). 

^ See Kagan, Confirmation Messes, 62 U, Chi. L. Rev. at 94 1 . 

Solicitor General Hearing, supra note 5, at 1 70 (Written Questions for Solicitor General Nominee Elena Kagan from 
Senator Specter). The question asked was 

PriOT to Justice Ginsburg’s confirmation to the Supreme Court, she wrote on a number of women’s issue[s]. 

She had written that the age of consent for women should be 1 2, that prisons should house men and women 
togeftier in order to have gender equality, that Mother’s and Father’s Day should be abolished because they 
stereotype men and women, and that there is a constitutional right to prostitution. Jn a 1 995 book review, 
you called Justice Ginsburg a “moderate.” Do you believe these are moderate positions? Do you agree 
with these positions? If not, with which ones do you disagree? 

Id. at 169. But see note 72, supra (noting how Kagan herself cited Ginsburg’s article on abortion and sexual equality in her 
1995 Corfirmation Messes article). 

Id, at 11 8 (Questioning of Sen. Orrin Hatch). 
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to the first part of the question, Kagan stated, “I am not sure that sitting here today I would agree with 
that statement.”’^ She continued with this statement: 

I wrote that when I was in the position of sitting where the staff is now sitting and feeling 
a little hit frustrated that I really was not understanding completely what the judicial 
nominee in front of me meant and what she thought. But I think that you are exactly 
right, of course, that there are other — that this has to he a balance. The Senate has to get 
the information that it needs, but as well, the nominee for any particular position, whether 
it is judicial or otherwise, has to he protective of certain kinds of interests. ^ 

Although Kagan moved away from the position stated in her book review during her solicitor 
general nomination hearing, in an interview published in the May 2004 issue of The Metropolitan 
Corporate Counsel, then-Dean Kagan was asked “Is there a better way of placing appellate judges? 
Must it be part of a political process?”’* Kagan responded, 

I think confirmation proceedings inevitably have a political aspect. Our courts are called 
upon to decide important matters — matters that often have great public impact. The 
attitudes and views that a person brings to the bench make a difference in how they reach 
those decisions. So the Senate is right to take an interest in who these people are and what 
they believe. The Senate in fact has an important role to play in the confirmation of 
judges, although there are more and less responsible ways to carry out that function^ 

This quote, made recently, but before Kagan faced Senate confirmation, seems to affirm the position 
taken in her book review. Furthermore, Senator Specter, in his written questions to Kagan following 
her solicitor general nomination, prefaced his request for her views on constitutional issues with a 
quote from her book review and her statement to Senator Hatch that the ‘“Senate has to get the 
information that it needs . . . [from] the nominee, for any particular position — ^whether it’s judicial or 
otherwise. Kagan responded that “the information Ae Senate needs is related to the position that 
the nominee hopes to perform. So, for example, information that is relevant to one executive branch 
position may not be relevant to another, and information that is relevant to a judicial position may not 
be relevant to either (or vice versa).”*’ In her answer, Kagan seems to leave room for the Senate 
seeking different information from judicial nominees than they would seek from an executive branch 
nominee. Given that Kagan has now been nominated to a lifetime judicial position on the nation’s 
highest court, it would seem that by Kagan’s own reckoning, the Senate has a stronger interest in more 
forthcoming answers regarding her judicial philosophy and her views on constitutional issues. 

Kagan’s tribute to Justice Thurgood Marshall, published in the Texas Law Review, might also 
shed some light on her judicial philosophy and approach to constitutional interpretation, particularly if 
Kagan adopts Justice Marshall’s approach to constitutional interpretation. On its face, the article only 


Editor Interviews Elena Kagan, Dean of Harvard Law School, New England and Boston — Law Schools; Harvard Law 
School: Progress on Many Fronts, THE Metropolitan Corporate Counsel, May 2004, at 45, 45, available at 
http://www.metrocorpcounsel.com/pdf'2004/May/45.pdf. 

’’ Id. (emphasis added). 

Solicitor General Hearing, supra note 5, at 165 (Written Questions for Solicitor Genera! Nominee Elena Kagan from 
Senator Specter) (alteration in the original), 

" Id. 
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discusses Justice Marshall’s approach to the law and provides little of Kagan’s own views. She 
explained that the stories Justice Marshall told to his law clerks, 

reminded us, as Justice Marshall thought all lawyers (and certainly all judges) should be 
reminded, that, behind law there are stories — stories of people’s lives as shaped by law, 
stories of people’s lives as might be changed by law. Justice Marshall had little use for 
law as abstraction, divorced ftom social reality (he muttered under his breath for days 
about Judge Bork’s remark that he wished to serve on the Court because the experience 
would be “an intellectual feast’’); his stories kept us focused on law as a source of human 
well-being.*^ 

She explained that Justice Marshall had an “understanding of the pragmatic — of the way in 
which law worked in practice as well as on the books, of the way in which law acted on people’s 
lives,’’** and that 

[i]f a clerk wished for a year of spinning ever more refined (and ever less plausible) law- 
school hypotheticals, she might wish for a clerkship other than Justice Marshall’s. If she 
thought it more important for a Justice to understand what was truly going on in a case 
and to respond to those realities, she belonged in Justice Marshall’s chambers.** 

While Kagan noted that “notions of equity” did not always govern Justice Marshall’s votes in 
cases and that he “believed devoutly ... in the rule of law,” “[ajiways, though. Justice Marshall 
believed that one kind of law — the Constitution — ^was special, and that the courts must interpret it in a 
special manner. Here, more than anywhere else. Justice Marshall allowed his personal experiences, and 
the knowledge of suffering and deprivation gained fiom those experiences, to guide him.”** She 
explained with this statement: 

[I]n Justice Marshall’s view, constitutional interpretation demanded, above all else, one 
thing from the courts: it demanded that the courts show a special solicitude for the 
despised and disadvantaged. It was the role of the courts, in interpreting the Constitution, 
to protect the people who went unprotected by every other organ of government — ^to 
safeguard the interests of people who had no other champion. The Court existed primarily 
to fulfill this mission.** 

According to Kagan, the case that she thought Justice Marshall cared the most about during her 
clerkship was Kadrmas v. Dickinson Public Schools, a case raising the question of “whether a school 
district had violated the Equal Protection Clause by imposing a fee for school bus service and then 
refusing to waive the fee for an indigent chDd who lived sixteen miles from the nearest school.”** 
Although Kagan had told him “it would be difficult to find in favor of the child, Sarita Kadrmas, under 
equal protection law,” Kagan further explained, 

[t]o Justice Marshall, the notion that government would act so as to deprive poor children 
of an education — of “an opportunity to improve their status and better their lives” — was 


Elena Kagan, For Justice Marshall, 7 1 TEX. L. Rev. 1 125, 1 127 (1993). 
“ Id. at 1 127-28. 

“W. at 1128. 

•^Id 

“W. at 1129. 

'^Id. 
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anathema. And the notion that the Court would allow such action was even more so; to 
do this would be to abdicate the judiciary’s most important responsibility and its most 
precious function.** 

Kagan explained that, under “Justice Marshall’s vision of the Court and the Constitution,” 
“[t]he nine Justices sat . . . to ensure that Sarita Kadrmas could go to school each mornhw. . • . And 
however much some recent Justices have sniped at that vision, it remains a thing of glory 

Justice Marshall’s approach to judging and constitutional interpretation sound much like the 
qualities that President Obama has said that he will look to in selecting judges. The Senate Judiciary 
Committee should question Kagan about this article and ask whether she, if confirmed, will adopt 
Justice Marshall’s view of the role of the Supreme Court and of the Constitution in deciding cases that 
come before the Court 

Finally, Kagan’s praise for Aharon Barak may shed light on her judicial philosophy. 
According to an article in the Harvard Law Record, Kagan called Aharon Barak, her “‘judicial hero,”’ 
stating that “‘[h]e is the judge who has best advanced democracy, human rights, the rule of law, and 
justice.’”^ The remarks were made on the occasion of Barak, “the recently retired President of the 
Supreme Court of Israel,” receiving “the Peter Gruber Foundation 2006 Justice Prize . . . 

Ed Whelan, writing about Kagan’s comments, cited Judge Richard Posner’s critique of Barak 
from Posner’s book How Judges Thinh?^ 

“One of the most prominent of the aggressively interventionist foreign judges is 
Aharon Barak. ... [H] is book on judging is Exhibit A for why American judges should 
be wary about citing foreign judicial decisions. . . . Although Barak is familiar with the 
American legal system and supposes himself to be in some sort of sync with liberal 
American judges, he actually inhabits a completely and, to an American, weirdly 
different juristic uiuverse. . . . 

[Wjithout a secure constitutional basis, Barak created a degree of judicial power 
undreamt of by our most aggressive Supreme Court justices. . . . Among the rules of 
Israeli law that Barak’s judicial opinions have been instrumental in creating are that any 
citizen can ask a court to block illegal action by a government official even if he is not 
personally affected by it ... ; that any government action that is ‘unreasonable’ is illegal 
. . . ; that in the name of ‘human dignity’ a court can order the government to alleviate 
homelessness and poverty; and that a court can countermand military orders. . . . 

Barak bases his conception of judicial authority on abstract principles that in his 
hands are merely plays on words. . . . For Barak, [the term ‘democracy’] has a 
‘substantive’ component, namely a set of rights (‘human rights’ not limited to political 


** Id, (footnote omitted). 

“■yi#. at 1130. 

^ Rebecca Agule, Distinguished Israeli JurisI Receives 2006 Justice Prize, HARV. LAW Rec., Sept 29, 2006, available 
at http://www.hlrecotd.Org/2.4463/distmguislied-isr8eli-jurist-reccives-2006-justice-pri2e-l.578536. 

^'Id. 

^ Posting of Ed Whelan to Bench Memos, Kagan ‘s "Judicial Hero , " Aharon Barak, Nat’l Rev. Online, 
http://www.nationalreview.cora/bench-memo5/559I9/kagan-s-JudiciaI-heiu-aharon-baialo'ed-whelan (May 21, 2010, 
14:16). 
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rights, such as the right to criticize public ofScials, that support democracy), enforced by 
the judiciary, that clips the wings of elected officials. This is not a justification for a 
hyperactive judiciary, but merely a redefinition of it. 

To him [interpretation] is a practice remote from a search from the meaning 
intended by the authors of legislation. . . . 

Armed with such abstractions as ‘democracy,’ ‘interpretation,’ . . . and (of course) 
‘justice’ (‘I try to be guided by my North Star, which is justice. I try to make law and 
justice converge, so that the Justice will do justice’), the judiciary is a law unto itself”’’ 

Whelan also notes that Posner “quotes Judge Bork as writing that Barak ‘establishes a world 
record for judicial hubris.’”’'* 

The full context of then-Dean Kagan’s comments regarding President Aharon Barak can be 
found by reviewing the video of the award presentation and are even more disturbing. Kagan began by 
recounting her conversation with President Barak the night before. 

We were having diimer last night in the Caspersen Room in the library. And, in 
the Caspersen Room there are a couple of portraits of famous and great judges whom 
Harvard is associated with. The portraits there are of Justice Brandeis and of Justice 
Holmes, and, as we look around this room [Ames Courtroom] there are some more 
portraits of great Justices whom Harvard Inw School is associated with. Here, Justice 
Brennan, and there. Justice Frankfurter, but as I said to President Barak yesterday, the 
Harvard Law School association of which I’m most proud is the one we have with 
President Barak of the Israeli Supreme Court. ... I told President Barak and I want to 
repeat in public that he is my judicial hero. He is the judge or justice in my lifetime 
whom I think best represents and has best advanced the values of democracy and human 
rights, of the rule of law, and ofjustice.” 

Senators should question Kagan about her statements regarding President Barak being her 
judicial hero. While Barak has a compeUing life story and certainly, as Whelan notes, “merits 
respect,” it is “a far different matter for an American lawyer — a Supreme Court nominee, no less — ^to 
regard him as one’s ‘judicial hero.’”’* 

Questions 

• In genera], what is your understanding of the Court’s power of judicial review? Do you believe the 
rationale given in Marbury v. Madison and Federalist 78 for the exercise of judicial review 
correctly explain the basis for the power? If so, why? If not, why not? 


” Id. (quoting RICHARD POSNER, How Judges Think 362-68) (alterations in ihe original). 

'‘‘Id. 

” Videotape: September 21, 2006 Introduction of Israeli Supreme Court President Aharon Barak (Harvard Law School 
Media Services 2006), availabie at http;//judiciary.senate.gov/norainauons/SupremeCouit/KaganQuestionnaire.cfm (Audio 
and Video Files, Part I, comment begins at 2:04 mark). 

Posting of Ed Whelan to Bench Memos, Kagan, Aharon Barak, and the "Litnus Test" o/Slanding, Nat’ L REV. Online, 
http:/Avww.nationalreview.com/bench-meraos/56149Aagan-aharon-barak-and-Htmus-test-standing/ed-whe!an (May 28, 
2010, 12:15). 
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• General Kagan, in your senior thesis, To the Final Conflict: Socialism in New York City, 1900- 
1933, you wrote “Why, in a society by no means perfect, has a radical party never attained the 
status of a major political force?” What imperfections did you see in our society at that time, and 
what imperfections do you see today? 

o Is it an imperfection that “[t]he Constitution has never been held to confer a right to a 
minimum level of welfare”? 

o What role do you believe the judiciary should play in addressing imperfections in society? 

• In your master’s thesis, you state that it “is not necessarily wrong or invalid” forjudges to “hy to 
mold and steer the law in order to promote certain ethical values and achieve certain social ends.” 
Do you still agree with that statement? 

o You also wrote that “[djecisions should be based upon legal principle and reason; they 
should appeal no less to our intellectual than to our ethical sense. If a court cannot justify a 
ruling in terms of legal principle, then that court should stay its hand: No judge should 
hand down a decision that cannot plausibly be grounded in principles referable to an 
acceptable source of law.” You later wrote, “Judicial opinions may well appeal to the 
ethical sense — but this alone is not enough. In order to achieve some measure of 
permanence in an ever-fluctuating political and social order, judicial decisions must be 
plausibly rooted in either the Constitution or another accepted source of law.” Do you 
believe it is sufficient for a judicial decision to merely be “based upon legal principle and 
reason” and be simply “plausibly rooted in either the Constitution or another accepted 
source of law”? Shouldn’t judges be seeking to firmly ground their decisions in legal 
principle and reason and seek out the proper interpretation of the Constitution, not merely a 
plausible one? If two equally plausible interpretations exist, one that would advance the 
judge’s ethical values and preferred social ends, and the other that would not, is it 
acceptable for the judge for this reason to choose one interpretation over the equally 
plausible other interpretation? 

o If it is acceptable, can you square that answer with the rationale for judicial review set out 
in Marbury and Federalist 78, which ground the power in the judge’s duty to prefer the 
Constitution over other sources of law, thus requiring judges to set aside those other sources 
when they conflict with the Constitution? If two equally plausible inteipretations of a 
relevant constitutional provision exist, and the statute or other government enactment or 
action at issue is consistent with one of those interpretations, can a judge honestly find a 
conflict with the Constitution? 

• You also wrote in your master’s thesis that “even the most meticulously crafted and closely 
analyzed opinion may not endure the test of time: A future court may overturn such an opinion on 
the ground that new times and circumstances demand a different interpretation of the Constitution.” 
What do you believe are “new times and circumstances” that would “demand a different 
interpretation of the Constitution?” What “new times and circumstances” could, for example, alter 
the meaning of the words “nor shall any State deprive any person of life, liberty, or property, 
without due process of law,” and how could new times and circumstances change that meaning? 
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• You said in your response to written questions following the bearing on your nomination as 
solicitor general that you “fully accept” the “nation’s traditional understanding that the Constitution 
generally imposes limitations on government rather than establishes affirmative rights and thus has 
what might be thought of as a libertarian slant.” Acceptance is different from agreement. Do you 
agree with the traditional understanding? Would you apply that understanding if confirmed? 

• General Kagan, in your review of Professor Carter’s book, you note with approval Carter’s stated 
view that most cases before the Court require more “than the application of ‘mundane and 
lawyerly’ skills.” Rather, these cases require “‘interpretive judgment,”’ and in all such cases 
“‘there comes a crucial moment when the interpreter’s own experience and values become the most 
important data.’” You write, as part of your agreement with Carter on this point, that “many of the 
votes a Supreme Court Justice casts have little to do with technical legal ability and much to do 
with conceptions of value.” However, in responding to written questions following the hearing on 
your nomination as solicitor general you told Senator Specter that “I think a judge should try to the 
greatest extent possible to separate constitutional interpretation from his or her own values and 
beliefs. In order to accomplish this result, the judge should look to constitutional text, history, 
structure, and precedent,” Can you please reconcile these statements? 

• In 2006, you called Aharon Barak your “judicial hero” and noted that “[h]e is the judge or justice 
in my lifetime whom I think best represents and has best advanced the values of democracy and 
human rights, of the rule of law, and of justice.” Can you please elaborate on what you meant by 
that statement? If confirmed, would you look to Barak’s judicial method as a model for how to 
decide cases? On what basis should a judge consider, use, or rely upon foreign precedents? 

• In Griswold v. Connecticut, the Court held that the Constitution contains a right to privacy and that 
this right extended to protect a married couple’s right to use contraceptives. The Constitution no 
where mentions either “privacy” or “contraception,” but the Griswold majority found a right to 
privacy in the emanations from penumbras of various constitutional provisions that in the 
majority’s view had more or less to do with protecting some aspect of peisonal privacy. Do you 
approve of the majority’s reasoning in Griswold? If so, how is that method consistent with any 
sound method or theory of interpretation? If not, do you still accept that the Constitution protects 
some general right to privacy or personal autonomy? If so, how do you derive that right from the 
Constitution’s text, structure, and history? 

Military Recrvitinc & “Don’t Ask, Don’t Tell” 

In October 2003, Kagan, then-dean at Harvard Law School, sent an e-mail to the law school 
community explaining that the military was recruiting on campus in violation of the school’s anti- 
discrimination policy. As she explained, 

[t]he Law School’s anti-discrimination policy, adopted in 1979, provides that any 
employer who recruits at the School and uses the services of OCS [the Office of Career 
Services] must sign a statement indicating that it does not discriminate on various bases, 
including sexual orientation. As a result of this policy, the military was barred for many 
years from using the services of OCS. Last year, the Dean of [the] Law School, in 
consultation with other officers of the University, reluctantly lifted this ban for the 
military. The Dean took this action because of a new ruling by the Department of 
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Defense stating that unless the Law School took this action, the entire University would 
lose federal fimding under a statute known as the Solomon Amendment .... The Law 
School does not receive significant federal funding, and our federally sponsored student 
loan programs would not have been at risk. The University, however, receives about 16% 
of its operating budget from the federal government .... The Dean determined, as did 
all his counterparts at other law schools, that he should make an exception to the School’s 
anti-discrimination policy in the face of this threat to the University’s funding. I left this 
exception in force this year, once again because of the enormous adverse impact a 
prohibition of military recruitment would have on the research and educational missions 
of other parts of the University.’’ 

Kagan continued on, writing: 

This action causes me deep distress .... 7 abhor the military's discriminatory 
recruitment policy. The importance of the military to our society — and the extraordinary 
service that members of the military provide to all the rest of us — makes this 
discrimination more, not less, repugnant. The military’s policy deprives many men and 
women of courage and character from having the opportunity to serve their country in the 
greatest way possible. This is a profound wrong — a moral injustice of the first order. And 
it is a wrong that tears at the fabric of our own community, because some of our members 
cannot, while others can, devote their professional careers to their country.’* 

When the Solomon Amendment was challenged in court on constitutional grounds, fifty-four 
Harvard Law School facility members, including Kagan, “filed an amicus brief in that suit [in the U.S. 
Court of Appeals for the Third Circuit] articulating different, statutory grounds for overturning the 
[Department of Defense’s] policy."” After the Third Circuit held in late 2004 that “FAIR [Forum for 
Academic and Institutional Rights] ha[d] demonstrated a likelihood of success on the merits of its First 
Amendment claims and that it [wa]s entitled to preliminary injunctive relief’ to enjoin enforcement of 
the Solomon Amendment, according to the New York Times, “Ms. Kagan . . . barred military 
recruiters from Q campus[]. In Harvard’s case, the recruiters were barred only from the main career 
office, while Ms. Kagan continued to allow them access to students through the student veterans’ 
group.”^°^ However, 


Email from Eleaa Kagan , Dean of Harvard Law School, to Harvard Law School Community (Oct. 6, 2003, 8:03), 
available of http://judiciary.senate.gOv/nominationa/l 1 IthCongressExecutiveNominations/upioad/KaganSG-QuestionlSA- 
Part22.pdf. 

Id. (emphasis added). 

^ Email from Elena Kagan, Dean of Harvard Law School, to Harvard Law School Community (Sep. 20, 2005, 17:36), 
available at http;//judiciary.senate.gov/nominations/l I ithCongressExecutiveNoniinations/upIoad/KaganSG-Questionl3A- 
Part22.pdf; Solicitor General Hearing, supra note 5, at 80-81 (Questionnaire for Non-/udiciaI Nominees: Elena Kagan). 

Forum for Academic and Institutional Rights v. Rum^eld, 390 F.3d 219, 224 (3d Cir. 2004). The Third Circuit 
“reverse[d] and remandfed] for the District Court to enter a preliminary injunction against enforcement of the Solomon 
Amendment.” W. at246. 

Katharine Q. Seelye, Potential Court Pick Faced Dilemma at Harvard,'t^.Y . TIMES, May 6, 2010, available at 
http://www.nytimes.com/2010/05/07/us/poIitics/07kagan.hlmI?ref=todayspaper&pagewanted-aU. Nina Totenberg reported 
that “[wjhen a federal appeals court struck down the provision nearly a year and a half after she became dean, she reinstated 
Harvard’s anti-discrimination policy barring militaiy recruiters from using the school’s placement office.” Nina Totenberg, 
Kagan 's Attitude Toward Military Fac^ Scrutirry, NPR, June 9, 2010, 

http://www.npr.org/templates/story/stoiy.php?sloryld="127579195. However, Totenberg explains that 

while her public position as dean was to revert to the anti-discrimination policy, Kagan reached out 
privately to the Student Veterans Association, asking the members, some of them Iraq War veterans, to 
once again act as a proxy for the placement office. 

18 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00609 Fmt6601 


Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



600 


the ban lasted only for the spring semester in 2005. The Pentagon told the university 
over the summer that it would withhold ‘all possible funds’ if the law school continued to 
bar recruiters from the main placement office. So, after consulting with other university 
officials, Ms. Kagan said, she lifted the ban.’°^ 

When the Third Circuit’s decision was appealed to the Supreme Court, Kagan, “in her capacity 
as a Professor of Law,”’°^ joined thirty-nine other law professors in filing an amicus brief in support of 
FAIR in Rumsfeld v. FAIR,'’*^ a case addressing the Solomon Amendment’s constitutionality."'’ 
Notably, amici began their brief by expressing a “deep[] commit[raent]’’ to their asserted “fundamental 
moral principle" that a society that discriminates or otherwise tolerates discrimination on the basis of 
‘“sexual orientation”’ is not ‘“just.”’‘°*' 

The Solomon Amendment was a congressional response to law schools’ disagreement with the 

107 108 

government’s prohibitions of homosexuals in the military. The Solomon Amendment, provides 
that institutions of higher education denying military recniiters equal access to students, at the same 
level provided to others allowed to recruit on campus, stand to lose their federal funding. The 
Solomon Amendment’s text, with its most recent revision, prohibits funding to flow to an institution of 
higher education that 

has a policy or practice (regardless of when implemented) that either prohibits, or in 
effect prevents — (1) the Secretary of a military department or Secretary of Homeland 
Security from gaining access to campuses, or access to students (who are 1 7 years of 
age or older) on campuses, for purposes of military recruiting in a manner that is at least 
equal in quality and scope to the access to campuses and to students that is provided to 
any other employer .... 


Recollections of her meeting with the group vary, and of the dozen or so people who were there, 
many could not speak on the record because of the positions th^ now hold. 

“It was a tough room,” said one of those present. “She got more pushback than she was used to." 

Another officer of the club recalls the meeting as quite a bit less contentious. “I don’t remember us 
ruming her down. We agreed to do a half-step less than she wanted." 

In the end, the group posted on the Harvard website a somewhat ambiguous announcement 
declaring that it had decided to accept a “limited interifn role to assist fellow classmates" who wanted to 
meet with recruiters fiom the military legal offices. While the group declined to serve in a “formal liaison" 
capacity for the school, it sUll sent out e-maiis to the student body announcing when a military recruiter 
would be on campus and letting students know how to arrange interview times. Military recruiters thus 
continued to meet with students on campus and in the same classrooms where other recruitere met with 
students. 

Id. 

Katharine Q. Seelye, Potential Court Pick Faced Dilemma at Harvard, N.Y. TIMES, May 6, 2010, available at 
http‘7/www.nytimes,coni/2010/05/07/us/politic3/07kagan.html?ref=todayspaper&pagewanted=all. 

Brief of Professore William Alford, et al. as Amici Curiae Supporting Respondents, Rumsfeld v. FAIR, 547 U.S. 47 
(2006) (No. 04-1152), at *1 n.2 [hereinafter Brief of Professors]. 

547 U.S. 47 (2006). 

’^*10 U.S.C. § 983 (2000 ed. and Supp. IV). 

i'ee Brief of Professors, supra note 103, at *1. 

Rumsfeld v. FAIR, 547 U.S. at 5 1 . 

10 U.S.C. § 983 (2000 ed. and Supp. IV). 

^^^Id 

10 U.S.C. § 983(b), (b)(1) (2000 ed. and Supp. IV). 
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FAIR and the government agreed that the Solomon Amendment required law schools to “offer 
military recruiters the same aeeess to [their] campusfes] and students that [they] provide]] to the 
nonmilitary recruiter receiving the most favorable aeeess.”"* In other words, if a school allowed even 
one nonmilitary recruiter certain access, it had to allow the same access to military recruiters. 

The professors’ brief Kagan joined interpreted the Solomon Amendment differently. 
According to that brief, the Solomon Amendment “rules out policies that target military recruiters for 
disfavored treatment, but it does not touch evenhanded antidiscrimination rules that incidentally affect 
the military.”"^ In other words, if schools did not allow access to nonmilitary recruiters who 
discriminated, the Solomon Amendment did not require schools to allow access to military 
recruiters."^ The professors framed the issue to characterize their schools’ policies as content and 
viewpoint neutral: 

[T]he question is whether the Solomon Amendment confers upon military recruiters the 
unprecedented entitlement to disregard neutral and generally applicable recruiting rules 
whenever a school’s failure to make a special exception might incidentally hinder or 
preclude military recruiting. The answer is “no.”"'* 

The Supreme Court unanimously rejected the professors’ proposed interpretation."*’ According 
to the Court, the Solomon Amendment’s text focused on the access provided to military recruiters 
rather than the content of a school’s recruiting policy. Moreover, during the course of the FAIR 
litigation, Congress had revised the Solomon Amendment to “now prevent]] an institution from 
receiving certain federal funding if it prohibits military recruiters ‘from gaining access to campuses, or 
access to students ... on campuses, for purposes of military recruiting in a manner that is at least equal 
in quality and scope to the access to campuses and to students that is provided to any other 
employer.’”"* Congress had done this in response to the district court’s reading that the original text of 
the Solomon Amendment required schools to provide only entry to campus but not necessarily equal 
access to students.*" The Supreme Court held that to accept the professors’ interpretation would 
negate the revision — a revision enacted to allow military recruiters access to students on campus — ^by 
allowing schools to deny access to military recruiters so long as they did so under a generally 
applicable nondiscrimination policy."* Following the Court’s decision, Kagan sent an email to the 
Harvard Law School community in which she said that she was “disappointed” by the Court’s 
decision.*'* 

Notably, the amici professors made an argument in their brief that could threaten the protection 
of religious liberties should it be accepted by the Supreme Court. In urging the Court to not decide the 
constitutional issues, the professors stated. 


'"fair, 547 U.S.atSS. 

Brief ofProfessors, supra note 103, at *3. 

FAIR, 547 U.S. at 55-56. 

Brief ofProfessors, supra note 103, at *2. 

FAIR, 547 U.S. at 55-58. Justice Aiito did not participate in the case. 

See id at 54 (quoting 10 U.S.C. A. § 983(b) (2000 ed., Supp. IV)) (footnote omitted) (second alteration in the original). 
‘"W.at54, 57 
"‘Id. 

Email trom Elena Kagan, Dean of Harvard Law School, to the Harvard Law School Community (Mar, 7,2006, 9:16 
am), available at http://judiciary. 5 enate.g 0 v/nomination 5 /I llthCongressExecutiveNominations/upload/KaganSG- 
Question 1 3 A-Part22.pdf. 
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if the Court of Appeals’ stated justifications for concluding that the Solomon Amendment 
is likely unconstitutional were applied to the Amendment as we read it — an exercise not 
undertaken below — the consequences could be worrisome. Our concern, first and 
foremost, is in furthering the eradication of invidious discrimination. Accordingly, we 
are deeply concerned about an opinion that would accept the assertion that the Solomon 
Amendment requires nothing more than equal access — but then conclude that the statute 
is nonetheless unconstitutional because it infringes upon associational rights, compels 
unwilling speech, or restricts expressive conduct. ™ 

As they explained, 

Most obviously, such an approach could encourage attempts by discriminatory 
employers, educational institutions, or other groups to evade compliance with various 
pieces of federal civil rights legislation — including the Civil Rights Act of 1964 and Title 
DC of the Education Amendments of 1972 — by asserting that granting equal treatment 
without regard to race or sex would send a “message” with which they disagree. 

An additional complication in our view is the possibility that affirmance of the 
Court of Appeals’ reasoning would be invoked by discriminators in efforts seeking 
immunity from the large and growing number of laws and ordinances that outlaw 
unequal treatment on the basis of sexual orientation. By one recent count, 23 States, the 
District of Columbia, and at least 183 cities and counties now prohibit sexual orientation 
discrimination in areas such as education, employment, housing, and public 
accommodations. 

At this point in our history, there are — happily — few institutions or groups willing 
to seek exemptions from civil rights laws on the ground that discrimination on the basis 
of race or sex is fundamental to their associational values. But the same cannot be said of 
those who seek to treat people unfavorably because they are lesbian, gay, bisexual, or 
transgender. And while this Court has recognized the compelling nature of the 
government’s interest in stamping out discrimination against racial minorities and women 
— an interest that should outweigh even a constitutionally-based objection to enforcement 
of civil rights laws — it has not yet had the occasion to recognize a similarly compelling 
interest in the eradication of anti-gay bigotry. 

The professors’ argument could be seen to claim that statutory protections for sexual 
orientation trump the First Amendment’s religious liberty protections — a very dangerous position for 
those who believe on religious grounds that homosexual activity is morally wrong. Of course, if the 


Brief of Professors, supra note 103, at *21-22 (citation and footnote omitted) (by “equal access” the presumably 
mean their reading of the statute). The professors did note in a footnote that 

If this Court were to accept the position of these amici, the propriety of proceeding to address the 
constitutional issue when the Court of Appeals had not done so on our understanding of the statute, and 
when sorting out issues of standing would pose its own difficulties, would seem doubtful. If, instead, the 
Court were to reject the position of these amici and thus could not avoid reaching the constitutional 
question, amici express no view of how the constitutional analysis should proceed, nor of the implications 
of a holding that such a requirement is unconstitutional. 

Id, at *22, n.27. 

Id., at *22-23 (footnotes and citations omitted) (emphasis added). 
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anti-discrimination law is neutral and generally applicable, under Employment Division v. Smiih^^ 
there would be no Free Exercise problem. So, if the law generally forbids discrimination on the basis 
of sexual orientation, the Free Exercise Clause, as interpreted in Smith, offers no exemption for 
discrimination based on religious reasons. But a legislature could provide such an exemption by 
statute. Therefore, another question that arises is whether the right to non-discrimination on the basis 
of sexual orientation trumps any legislatively-created exemption. 

Interestingly, as a result of the brief and the Court’s decision, one commentator called for a 
deeper ejqjloration into Kagan’s “ability to separate her reading of the law from her own political 
positions or from the politically correct stances of the legal academy.”^^^ The commentator, Ed 
Whelan, quoted Peter Berkowitz, a writer for The Weekly Standard, who found ironic the professors’ 
inability to craff a plausible argument: 

“This dazzling array of eminent law professors proved incapable — even after hiring the 
best Democratic party legal talent money could buy — of advancing a single legal 
argument persuasive enough to pick off even a single dissent from the four more 
progressive justices on the court — Souter, Breyer, Ginsburg, and Stevens — or to 
provoke even a single concurrence expressing a single demurral on a single point of law 
from Chief Justice Roberts’s opinion.”*^"* 

Whelan’s call for a deeper exploration is even more important in light of statements that Kagan 
made at her confirmation hearing for the position of solicitor general and positions that the Department 
of Justice has taken since her confirmation, hi her opening statement, Kagan made clear that if 
confirmed her “responsibilities to Congress” would include “most notably, the vigorous defense of the 
statutes of this country against constimtional attack.”^^ She explained that “[tjraditionally, outside of 
a very narrow band of cases involving the separation of powers, the Solicitor General has defended any 
Federal statute in support of which any reasonable argument can be made,” and she “pledge[ed] to 
continue this strong presumption that the Solicitor General’s Office will defend each and every statute 
enacted by this body.”'^^ 

In written questions following the hearing, Kagan was asked by Senator Grassley about her 
ability to “vigorously defend” the Solomon Amendment.*^’ She replied that she would “defend this 
law as vigorously as any other in the United States statute books,” and that she felt “confident in 
saying” that had she been solicitor general when the Third Circuit ruled in FAIR v. Rumsfeld, she 
“would have sought certiorari in the Supreme Court, exactly as the then-Solicitor General did.”^^* She 
was also asked by Senator Sessions if she “believe[d] the federal government has a rational basis for 
the military’s recruiting policy — ^whether embodied in ‘Don’t Ask/Don’t Tell’ or the statute that policy 


^^^494 U.S. 872 (1990). 

Posting of Ed Whelan to Bench Memos, Obama 's SG Pick Elena Kagan—Part 2, Nat’l Rev. Online, 
httpj'/www.nationalreview,com/bench-mcmos/50543/obainas-sg-pick-cIena-kagan-mdash-part-2/ed-whelan (Jan. 7, 2009, 
15:48). 

Id. (quoting Peter Berkowitz, U.S. Military: 8, Elite Law Schools: 0 How did so many professors misunderstand the 
law?, The Weekly Standard, March 20, 2006, at Vol. 1 1, Issue 25, available at 
http:/Avww.weeklystandard.com/Content/!Public/Artic1e^00/{)00/01l/959tzkai.asp). 

Solicitor General Hearings supra noXe 5, at 47 (Opening Statement of Elena Kagan) (emphasis added). 

Id. at 153 (Written Questions of Senator Chuck Grassley to Elena Kagan to be Solicitor General, U.S. Department of 
Justice). 
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supplements — 10 U.S.C. § 654” and how “would [she] analyze the constitutional issue on the matter, 
whether under the Due Process clause or the Equal Protection Clause?”'^’ She responded: 

I have never stated a position on the constitutionality of 10 U.S.C. § 654, and I am 
mindful of the established practice of the Solicitor General’s office not to express views 
or take positions in advance of the presentation of a concrete case. I can, however, say the 
following. If 1 am confirmed as Solicitor General, 1 would apply the same strong 
presumption of constitutionality to 10 U.S.C. § 654 as I would to every other statute, 
irrespective of my personal views of the policy articulated in that statute. I know that 
courts have upheld this statute against constitutional attack under the rational basis 
standard, see, e.g. Able v. U.S., 155 F.3d 628 (2“* Cir. 1998); Richenberg v. Perry, 97 
F.3d 256 (8’'' Cir. 1996), that the rational basis standard is generally easy to satisfy, and 
that courts frequently grant Congress special deference in military matters, see, e.g., 
Rostker v. Godberg, 453 U.S. 57 (1981), All of these precedents and principles would 
support, in a suit challenging 10 U.S.C. § 654, the usual strong presumption of 
constitutionality that the Solicitor General’s office applies to all federal statutes.'™ 

In a March 1 8, 2009, letter to Senator Specter, Kagan expounded on her answer to Senator 
Sessions, writing: 

Under prevailing Equal Protection law, the “don 't ask, don ’t tell “policy and 10 U.S.C. § 

654 are subject to rational basis scrutiny. . . . [T]he rational basis standard is very easy to 
satisfy. See, e.g., New York City Transit Authority v. Bearer, 440 U.S. 568 (1979). 
Moreover, courts frequently grant Congress even greater deference than usual when 
military matters are involved. See, e.g., Rostker v. Goldberg, 453 U.S. 57 (1981). In 
enacting 10 U.S.C. § 654, Congress made extensive findings explaining the military’s 
recruiting policy. These findings satisfy the Equal Protection Clause’s rational basis test, 
and the government accordingly has had broad success in defending the “don’t ask, don’t 
tell” policy and its associated statute against constitutional challenge. See, e.g., Able v. 
United States, 155 F,3d 628 (2'“' Cir. 1998); Richenberg v. Perry, 97 F.3d 256 (S"" Cir. 
1996).“' 

While Kagan has not had a direct opportunity to confi’ont this policy, she has, by implication, 
undermined it. In May 2008, the U.S. Court of Appeals for the Ninth Circuit held in Witt v. 
Department of the Air Force that “Don’t Ask, Don’t Tell,” “must satisfy an intermediate level scrutiny 
under substantive due process, an inquiry that requires facts not present on the record before us.”‘^^ In 


Id. at 160 (Questions for the Record for Elena Kagan Submitted by Senator Jeff Sessions). 

Letter from Elena Kagan, Solicitor General Nominee, to Senator Arlen Specter, Ranking Member of the Senate 
Judiciary Committee (Mar. 18, 2009), at 11, ava//a6/e<j/http://www.scribd.coin/full/3I251 143?access_key=key- 
9vfsppao9f5y^llmpn7 (emphasis added) [hereinafter March 18 Letter]. 

Wittv. Dep'i of the Air Force, 527 F.3d 806, 821-22 (9lh Cir. 2008) The court affirmed the dismissal of the equal 
protection claim, noting that 

Philips [v, Perry, 106 F.3d 1420 (9th Cir. 1997)] clearly held that DADT does not violate equal protection 
under rational basis review, 106 F.3d at 1424-25, and that holding was not disturbed by Lawrence, which 
declined to address equal protection, see 539 U.S. at 514-15 (declining to reach the equal protection 
argument and, instead, addressing “whether Bowers itself ha[d] continuing validity’’). 

Id. at 821. It vacated and remanded “the district court’s judgment with regard to Major Witt’s substantive due process 

claim and procedural due process claim ” Id. at 822; Posting of Ed Whelan to Bench Memos, SG Kagan 's Subversion 

of "Don't AsK Don’t Tell’’ law, Nat’l Rev. ONLINE, (May 19, 2009, 12:22) [hereinafter V /l^A, Don't Tell\. 
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his dissent from the court’s denial of rehearing en banc. Judge O’Scannlain noted that “[t]his is the first 
case in which a federal appellate court has allowed a member of the armed services to bring a 
substantive due process challenge to the congressionally enacted ‘Don’t Ask, Don’t Tell’ homosexual 
personnel policy for the military.”^^^ He further noted that the opinion “claim[ed] to rest its decision on 
the Supreme Court’s opinion in Lawrence v. Texas .... Instead, however, Witt contravenes Supreme 
Court precedent, including Lawrence, in the area of substantive due process, creates a circuit split, and 
stretches the judicial power beyond its constitutional mandate.”^^** 

Given Kagan’s stated commitment to vigorously defend the laws of the United States, one 
would expect her to have filed a petition for a writ of certiorari with the Supreme Court of the United 
States. Despite twice asking for and receiving one-month extensions to the deadline to file a certiorari 
petition wiA the Supreme Coiirt, the Obama administration “let the most recent deadline pass without 
seeking another extension.”^^^ The Wall Street Journal reported that “[a] Justice Department 
spokeswoman said the government would defend the law at the trial over Maj. Witt’s dismissal. The 
decision not to appeal to the Supreme Court ‘is a procedural decision made because the case is still 
working its way through the regular judicial process,’ she said.”^^^ Attorney General Holder sent a 
letter to the Senate explaining that “the decision not to seek review of the Ninth Circuit decision ‘Avas 
made after extensive consultation with the Department of Defense and is based on the longstanding 
presumption against Supreme Court review of interlocutory decisions as well as practical litigation 
considerations. However, as Ed Whelan has noted. 

Holder’s explanation makes little sense. What Holder calls a presumption against 
review of interlocutory decisions is, at least for federal appellate rulings, only a 
prudential consideration, and that consideration is of little wei^t where, as here, (1) the 
court of appeals has ruled on a pure question of law (not a mixed question of law and 
fact that might benefit from further factual development); and (2) that ruling subjects a 
litigant — especially the military during a time of war — ^to litigation burdens that would 
be eliminated by a reversal. The “practical litigation considerations” that Holder 
invokes cut in favor of immediate review.*^® 

Whelan further pointed out that: 

A solicitor general acting “with vigor” to “advance ... the interests of the United 
States” would seek an immediate Supreme Court reversal of the Ninth Circuit’s rogue 
ruling, rather than require the military to undergo burdensome litigation in the district 
court under an amorphous standard — litigation, that in the event of a victory by the 
military, would leave in place the Ninth Circuit’s ruling. The continuing existence of 
the Ninth Circuit’s ruling invites further lawsuits by additional plaintiffs before various 
judges, the predictable end result of which is chaos and confusion. 


Witt V. Dep 't of the Air Force, 548 F.3d 1264, 1265 (9tfi Cir. 2008) (denying rehearing en banc) (O’Scannlain J., 
dissenting); Don 't Ask, Don V Tell, supra note 1 32. 

Wittv. Dep 't of the Air Force, 548 F,3d at 1265 (denying rehearing en banc) (O’Scannlain J., dissenting); Don't Ask, 
Don 't Tell, supra note 132. 

Jess Bravin & Laura Meckler, Obama Avoids Test on in Military, WALL Sr. J., May 19, 2009, at A3, available at 
http://onlme.w8j.coni/article/SB124268952606832391.htjnl. 

Don 't Ask, Don '/ Tell, supra note 1 32. 

Id. 
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Kagan’s failxire to seek immediate review of the Ninth Circuit’s ruling is either a 
remarkably poor judgment call or a betrayal of her promise to set aside her personal 
opposition to “Don’t Ask, Don’t Tell” in representing the interests of the United 
States. Alas, I have too much regard for Kagan’s legal ability to consider the first 
alternative to be plausible.’’* 

Questions 

• General Kagan, the amicus brief that you and thirty-nine other Harvard professors filed with the 
Supreme Court in Rumsfeld v. FAIR, stated that “there are — happily — few institutions or groups 
willing to seek exemptions from civil rights laws on the ground that discrimination on the basis of 
race or sex is fundamental to their associational values. But the same cannot be said of those who 
seek to treat people unfavorably because they are lesbian, gay, bisexual, or transgender.” The 
brief went on to state, “[a]nd while this Court has recognized the compelling nature of the 
government’s interest in stamping out discrimination against racial minorities and women — an 
interest that should outweigh even a constitutionally-based objection to enforcement of civil rights 
laws — it has not yet had the occasion to recognize a similarly compelling interest in the eradication 
of anti-gay bigotry.” Do you believe that statutory protections for sexual orientation trump the 
First Amendment’s religious liberty protections? 

o Should a legislature be permitted to provide a statutory exemption, such as a religious 
exemption, to a neutral and generally applicable law that prohibits discrimination based on 
sexual orientation? For example, does the government have a compelling interest in 
requiring a landlord to rent an apartment to a homosexual couple despite her sincere 
religious belief that renting the apartment to the couple would be to enable their lifestyle 
and thus be morally wrong? Or, would the government have a compelling interest in 
requiring the Catholic Church to admit homosexuals to seminaries despite the Church’s 
understanding that homosexuals are not fit for the priesthood? 

o Do you believe, under a proper interpretation of the Equal Protection Clause or the Due 
Process Clause, that Courts should apply a higher level of scrutiny, such as intermediate or 
strict scrutiny to discrimination based on sexual orientation? 

• You made clear at your confirmation hearing for the position of solicitor general that if confirmed 
your “responsibilities to Congress” would include “most notably, the vigorous defense of the 
statutes of this country against constitutional attack.” You were also asked in follow-up questions 
if you “believejd] the federal government has a rational basis for the military’s recruiting policy — 
whether embodied in ‘Don’t Ask/Don’t Tell’ or the statute that policy supplements — 10 U.S.C. § 
654” and how “would you analyze the constitutional issue on the matter, whether under the Due 
Process clause or the Equal Protection Clause?” You responded that “courts have upheld this 
statute against constitutional attack under the rational basis standard . . . .” Given these statements, 
why did the government decline to seek certiorari after the U.S. Court of Appeals for the Ninth 
Circuit held in Witt v. Department of the Air Force that “Don’t Ask, Don’t Tell,” “must satisfy an 
intermediate level scrutiny under substantive due process . . . .” Do you believe the government’s 


Don't Ask Don't Tell, supra note 132 (first alteradon in the original). 
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failure to seek certiorari was consistent with your promise to vigorously defend the statutes of this 
country? 


Same-Sex Marriage & the Defense of Marriage Act 

In written questions following the hearing on her nomination to be solicitor general, Kagan was 
asked by Senator Comyn if she “believe[d] that there is a federal constitutional right to same-sex 
marriage.”*'^® Kagan responded, “There is no federal constitutional right to same-sex marriage/’’''* In 
her March 18, 2009, letter to Senator Specter, however, she expounded on that answer with the 
statement: 

I previously answered this question briefly, but (I had hoped) clearly, saying that “[t]here 
is no federal constitutional right to same-sex marriage.” I meant for this statement to bear 
its natural meaning. Constitutional rights are a product of constitutional text as 
interpreted by courts and understood by the nation’s citizenry and its elected 
representatives. By this measure, which is the best measure I know for determining 
whether a constitutional right exists, there is no federal constitutional right to same-sex 
marriage.*''^ 

This response, which is far more telling than her first response, leaves open the possibility that, if 
confirmed as a Justice, Kagan could interpret the Constitution to include a right to same-sex marriage. 

Kagan was also asked in written questions whedier she would “defend the constitutionality of 
the Defense of Marriage Act before the Supreme Court?”*^^ She responded: 

I would apply the same standard to defending the Defense of Marriage Act and the FISA 
Amendments Act as to any other legislation: I would defend the Acts if there is any 
reasonable basis to do so. As I noted above, this is a low bar for a statute to climb over. It 
is very unusual for a Solicitor General to decline to defend a statute. Indeed, I have no 
present belief that any federal statute now on the books is clearly unconstitutional (such 
that a reasonable defense of the statute could not be offered).’^ 

As with “Don’t Ask, Don’t Tell,” Kagan, as solicitor general, has not directly acted on the 
Defense of Marriage Act (DOMA). However, the Department of Justice’s (DOJ) actions in the ease 
Smelt V. United States call into question her commitment to defending the Act. In Smelty the DOJ filed 
a Motion to Dismiss Petitioner Smelt’s case challenging DOMA.*‘'^According to a news report, the 
“wording of the brief’ “riled the gay and lesbian community.”’'*^ Geoff Kors, executive director of 


Solicitor General Hearing, supra note 5, at 148 (Questions from Senator Comyn). 

March 18 Letter, supra note 131, at 11-12. 

Solicitor General Hearing, supra note 5, at 1 75 (Written Questions for Solicitor General Nominee Elena Kagan from 
Senator Specter), 
at 176. 

Defendant United States of America’s Notice of Motion and Motion to Dismiss; Memorandum of Points and Aufliorities 
in Support Thereof, Smell v. United States, NO. SACV09-00286 (C.D. Cal. Aug. 3, 2009), available at 
http://www.scribd,com/full/163558677access_key=key-1imfup80kg4qowe2io3r. 

Carolyn Lochhead, Gay Activists Not Impressed with Obama 's Move, SAN FRAN. CHRON., June 1 8, 2009, at A1 , 
available at http://www.sfgate.com/cgi-biii/article.cgi?f=/c/a/2009/06/l8/MNN61 8910H.DTL. 
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Equality California, called it a ‘“horrendous Congressman Barney Frank “told the Boston 

Herald . . . that Obama made a ‘big mistake’ with the brief Additionally, “[s]everal activists . . . 
pulled out of a gay Democratic National Committee fundraiser in Washington . . . In its Reply 
Memorandum in Support of Defendant United States of America’s Motion to Dismiss, however, DOJ 
made clear that the administration does not support DOMA.'^° The memorandum explained that 
“[w]ith respect to the merits, this administration does not support DOMA as a matter of policy, 
believes that it is discriminatory, and supports its repeal.”'” The government then noted that DOJ “has 
long followed the practice of defending federal statutes as long as reasonable arguments can be made 
in support of their constitutionality, even if the Department disagrees with a particular statute as a 
policy matter, as it does here."'^^ Moreover, DOJ went on to undercut its own argument for DOMA’s 
constitutionality be rejecting the procreation and childrearing as legitimate government interests served 
by DOMA: 

Unlike the intervenors here, the government does not contend that there are legitimate 
government interests in “creating a legal structure that promotes the raising of children 
by both of their biological parents” or that the government’s interest in “responsible 
procreation” justifies Congress’s decision to define marriage as a union between one 
man and one woman. Since DOMA was enacted, the American Academy of Pediatrics, 
the American Psychological Association, the American Academy of Child and 
Adolescent Psychiatry, the American Medical Association, and the Child Welfare 
League of America have issued policies opposing restrictions on lesbian and gay 
parenting because they concluded, based on numerous studies, that children raised by 
gay and lesbian parents are as likely to be well-adjusted as children raised by 
heterosexual parents. Furthermore, in Lawrence v. Texas . Justice Scalia acknowledged 
in his dissent that encouraging procreation would not be a rational basis for limiting 
marriage to opposite-sex couples under the reasoning of the Lawrence majority 
opinion — which, of course, is the prevailing law— because “the sterile and the elderly 
are allowed to marry.” For these reasons, the United States does not believe that DOMA 
is rationally related to any legitimate government interests in procreation and child- 
rearing and is therefore not relying upon any such interests to defend DOMA’s 
constitutionality. 

Dale Carpenter called the government’s new position on this issue 

a gift to the gay-marriage movement, since it was not necessary to support the 
government’s position. It will be cited by litigants in state and federal litigation, and will 
no doubt make its way into judicial opinions. Indeed, some state court decisions have 
relied very heavily on procreation and child-rearing rationales to reject [same-sex 
marriage] claims. The DOJ is helping knock out a leg from under the opposition to gay 
marriage. 


'"M. 

'“Id 

'“Id. 

Reply Memorandum in Support of Defendant United States of America’s Motion to Dismiss at 2, Smelt v. United Slates, 
NO. SACV09-00286 (C.D. Cal. Aug. 24, 2009], available at http://www.scribd.com/fuU/18692933?access_key=kcy- 
2ar50f9ovldee9282hiu [hereinafter Reply]. 

Id. 

Id. (emphasis added). 

Id. at 6-7 (footnote omitted) (citations omitted). 
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The idea that same-sex parents are inadequate or at least sub-optimal has been a 
major point in the public-poliey opposition to [same-sex marriage], and was used to 
support passage of DOMA. The DOJ now implies that DOMA is anaehronistie, a 
holdover from a benighted time when we didn’t know so mueh about the quality of gay 
parenting. The parenting eoneem has also been a reason for deferenee by state eourts: 
as long as there was still a legitimate debate over the quality of same-sex parenting, 
eourts ought to defer to states’ judgments that traditional families are best. While the 
DOJ hasn’t exaetly endorsed the view that the parenting debate is over, this passage 
eertainly points us in that direction.*” 

This brief, issued by the Civil Division of the Department of Justice, did not bear Kagan’s signature. 
This fact, however, does not signify that Kagan did not support or authorize the brief. Ed Whelan, 
writing for National Review Online, noted: “Consistent with convention, SO Kagan’s name does not 
appear on the district-court brief But two former senior DOJ oflHcials have confirmed that, under 
usual practices, she surely must have been aware of, and approved, the positions taken in it.’’*” The 
Senate Judiciary Committee should question Kagan about her involvement in the brief and why DOJ 
abandoned a key argument in support of DOMA’s constitutionality. 

Questions 

• Do you believe that the Constitution, properly interpreted, contains a right to same-sex marriage? 
If so, please explain how you derive that right from the Constitution’s text, structure, original 
understanding, and the logical implications that flow from those sources. 

• Did you play any role in approving or reviewing the Reply Memorandum in Support of Defendant 
United States of America’s Motion to Dismiss in the case Smelt v. United Slates'! If so, could you 
please explain why DOJ abandoned the argument that traditional marriage rationally served the 
legitimate interest of promoting the raising of children by both parents, which Congress could 
reasonably conclude is the optimal environment for raising children? 

• Do you believe that it was necessary to the court’s determination of the issues in Smelt to note in 
the Reply Memorandum that the "administration does not support DOMA as a matter of policy, 
believes that it is discriminatory, and supports its repeal.’’ Do you believe that such language is 
consistent with your promise to vigorously defend the statutes of this country? 


Posting of Dale Carpenter to The Volokh Conspiracy, DOJ Boosts Cause qfSSM, The Volokh Conspiracy, 
http://vololdi.comy2009/08/17/doj-boosts-the-cause-of-ssni/ (Aug. 17, 2009, 16:44). 

Posting of Ed Whelan to Bench Memos, SG Kagan Breaks Her Vows?, Nat'l REV. ONUNE, 
http://bench.nationalreview.com/past/?q-2PVI5NDVmOTIwNDhiMzMxNDImYzAlMWY2NjZjNmU2MzY= (Aug. 18, 
2009, 12:43). 
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First Amendment 

Academic 

In a lengthy article entitled. Private Speech, Public Purpose: The Role of Governmental Motive 
in First Amendment Law}^^ Kagan set forth her general understanding of current First Amendment 
doctrine. Briefly put, Kagan understands First Amendment doctrine to be concerned primarily (though 
not entirely) with the government’s motive or purpose for regulating speech (or, more broadly put, 
expression). In her view, the complex system of rules and categories that characterizes present First 
Amendment doctrine is best explained as an attempt (whether conscious or unconscious) by the courts 
to ferret out speech restrictions that result from “improper” government motive. 

The improper motive of which Kagan writes is “mere disapproval [of that speech], no matter 
whose or how widely shared.”*’’ In other words, in Kagan’s view, at the heart of current First 
Amendment doctrine is the principle that government may not regulate speech because the government 
or other citizens are hostile to or deem the speech offensive.*’* Kagan contrasts what she deems these 
“ideological” reasons for restricting speech (“ideological” because they relate to the ideas the speech 
expresses) from what she calls “harm-hased” reasons.'” In theory, at least, government may restrict 
speech to prevent harm the speech causes, apart from the “harm” caused by exposing people to a 
disapproved idea.'®* 

Kagan recognizes problems with premising First Amendment doctrine on examining the 
motive for speech restriction. First, Kagan notes problems of proof; How does one go about 
determining what really motivated a legislator to vote to enact a law, much less what motivated a body 
of legislators?'** Moreover, while a speech restriction may ostensibly be addressed at some kind of 
harm caused by the speech (apart from the “harm” of merely disseminating an idea), a legislator’s 
judgment concerning the magnitude of the harm or the need to address it may well be influenced by 
hostility or sympathy toward the speech at issue.'*’ Indeed, “[h]ostility toward ideas may . . . even 
impel the judgment of harm.”**’ 

Given these practical problems, Kagan notes that the courts have for the most part eschewed 
efforts to inquire directly into what motivated a particular restriction on speech. How, then, does the 
First Amendment doctrine take account of — indeed, make central — motivation in determining 
constitutionality? According to Kagan, First Amendment doctrine accounts for motive by constructing 
a set of rules based on objective criteria — for example, “what a law includes and excludes,” the 
classifications the law uses, and “how it is written” — that allows judges to sort out laws motivated by 
ideological concerns from those that are not.*** Kagan notes that the sorting accomplished by these 


63 U.Chi.L.Rev.413(1996). 
td. at 430. 

Wat 429. 

’’’Wat 430. 

See id. at 436 (stating that her “conception of motive countenances (to use but a few examples) reasons relating to the 
capacity of speech to cause psychic trauma, trigger a hostile audience response, or persuade an audience to violate a law 
. . . ."). 

"" See id at 438-40. 

‘“M. at 434. 

Wat 435. 

“’Wat 441. 
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rules will not be perfect — “simultaneously under- and overinclusive” — but that given the difficulty of 
determining motive directly, will achieve better results than directly inquiring into motive.'*’’ 

What would these rules look like? Kagan answers: 

The first rule would draw a sharp divide between content-based and content- 
neutral restrictions, with a fuzzier line bisecting the world of content-based restrictions 
into those based on viewpoint and those on subject matter. The second and third rules 
would specify exceptions to the first: instances in which a restriction, though content- 
neutral, demands heightened scrutiny because of suspect origin; instances in which a 
restriction, though content-based, could receive relaxed scrutiny because apparently 
safe. And the fourth rule would draw another sharp distinction, this time between 
actions directly addressed to speech and those affecting speech only incidentally. 

Kagan devotes the bulk of her article to demonstrating that “[tjhese rules ... in fact constitute 
the foundation stones of First Amendment doctrine"'*’’ and showing how these rules work in practice. 
Rather than looking at all the rules Kagan notes, examining the distinction between content-based and 
content-neutral distinctions should give a sufficient understanding of her thesis. 

The distinction between content-based and content-neutral speech restrictions is a basic 
distinction in First Amendment doctrine. Kagan explains the distinction by positing that content-based 
— and, especially, viewpoint-based — restrictions are far more likely to be motivated by ideological 
motives than content-neutral distinctions.'*’* Therefore, content-based distinctions are presumptively 
suspect. But it is possible, however unlikely, that a content-based restriction could be free of 
impermissible motive. Thus, the idea that content-based distinctions are based on impermissible 
motive is only a presumption, albeit a strong presumption. Because it is only a presumption, courts 
must consider evidence that the restriction was not based on impermissible motive.'^’ But because it is 
a strong presumption, the evidentiary requirement for overcoming it must be stringent. Hence, the 
strict scrutiny standard. As Kagan explains, that standard is “best understood as an evidentiary device 
that allows the government to disprove the implication of improper motive arising from the content- 
based terms of the law.”'™ But like the distinction between content-based and content-neutral 
distinctions, strict scrutiny examines motive indirectly rather than directly. The stronger a 
government’s asserted interest is, the more likely it is the government would act to advance that 
interest absent any improper motive; likewise, if the government restricts more speech than is 
necessary to achieve its interest, the more likely it is the government was really acting to quash ideas 
than to advance its asserted interest.'” A content-based law that passes strict scrutiny — a law that is 
necessary to advance a compelling interest — is thus likely to be one not based on improper motive. 

On the other hand, a content-neutral restriction could conceivably result from an improper 
motive. Therefore, the presumption that content-neutral laws were not enacted for improper reasons 
can be rebutted. But because the likelihood of improper motive is less than that raised by content-based 
restrictions, the standard of review is looser. “[Fjlunking this looser standard demonstrates that a 


163 

Id. 
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443. 
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content-neutral law has an illegitimate basis, thus rebutting the opposite presumption. ... At a certain 
point — when the asserted interest is insubstantial or when it does not fit the scope of the challenged 
regulation — the usual presumption of proper purpose topples . . . 

The above should suffice to explain Kagan’s underlying analysis of current First Amendment 
doctrine. Kagan also applies her thesis — that all First Amendment doetrine involves the use of 
evidentiary rules to search for improper motive — to content-neutral laws that raise a heightened 
likelihood of impermissible motive,"^ to eontent-based laws that raise a lesser likelihood of improper 
motive,’^"' and to ineidental (non-direct) restrictions on speech.'’^ 

Before moving on to that discussion, there are some general observations to make. First, 
Privale Speech, Public Purpose is well-written and demonstrates excellent analytical ability. Kagan 
does a very good job of tying together into a coherent whole the myriad rules and classifications that 
comprise present Supreme Court First Amendment doctrine. She makes a more than plausible defense 
of her thesis that the Court’s speech doctrine really is concerned primarily with discovering improper 
govermnent motives for restricting speech. Moreover, her explanation of the different levels of 
scrutiny for content-based and content-neutral restrictions as evidentiary devices to discern improper 
motive powerfully (though implicitly) challenges a common understanding of the levels of serutiny 
merely as devices to “balance” the value of speech against the perceived importance of and need for its 
restriction. 

That said, in a 100-page article concerning First Amendment law, Kagan does not onee 
mention the First Amendment’s text or the original understanding of that text. Underlying Kagan’s 
analysis is the unstated premise that the freedoms of speech and press guaranteed by the First 
Amendment are freedoms from government restrictions based on hostility towards the ideas expressed 
(though government may restrict speech to alleviate the harms — apart from the harm of exposing 
people to ideas — the speech may cause). That may be an accurate understanding of the First 
Amendment (or it may not), but nowhere does Kagan attempt to reconcile that understanding with the 
Amendment’s text. This focus on judicial doctrine, and not text, seems to be a common thread in 
Kagan’s scholarship. Moreover, while Kagan’s explanation of the levels of scrutiny in current First 
Amendment doctrine challenges the view that those levels are merely devices for ad hoc balancing of 
interests, the fact remains that First Amendment doctrine, even as Kagan explains it, requires courts to 
balance the government’s interest in regulating speech against the value of that speech and, in the 
process, requires judges to assess the relative importance or strength of the government’s interest But 
that inquiry is unguided by any specific constitutional text, and that Kagan appears to accept that 
doctrine means that she may well think a judge’s decision in constitutional cases can be properly 
guided by factors outside of the Constitution itself 

In a 1992 article, Kagan identified and analyzed what she said is a recurring though 
unappreciated issue in First Amendment jurisprudence, an issue she termed “content-based 


Mat 454-55. 

See id. at 456-72. Specifically, Kagan addresses “(1) laws conferring standardless discretion on administrative officials; 
(2) laws turning on the communicative effect of speech; and (3) laws attempting to ‘equalize’ the speech market." Id. at 
456. 

See id. at 472-91. Specifically, Kagan addresses content-based restrictions on so-called "low-value" speech (e.g., 
fitting words, obscenity) and speech restrictions designed to alleviate the secondary effects of speech. See id 
See id at 491-505. 
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vmderinclusion.”’’^ This problem arises, according to Kagan, in cases in which the government may 
restrict speech entirely but restricts only a subset of that speech based on subject matter or viewpoint. 
The most noteworthy example of this context-based underinclusion is the Supreme Court’s decision in 
J!.A.V. V. St. In R.A.V., the Supreme Court held unconstitutional a St. Paul, Minnesota 

ordinance that prohibited fighting words that “‘arousen anger, alarm, or resentment in others on the 
basis of race, color, creed, religion, or gender . . . * Writing for a majority of the Court, Justice 

Scalia opined that while the First Amendment allows government to proscribe fighting words, it does 
not allow government to proscribe only those fighting words that address a particular subject or 
viewpoint.’"’ This phenomenon of content-based underinclusion, according to Kagan, exists in varied 
settings: for example, the imposition of content-neutral time, place, and manner restrictions and 
selective exclusions of speech in non-public fora.’*“ 


As the title of her article indicates, Kagan also sees the problem of content-based 
underinclusion in cases in which the government selectively subsidizes speech. Prominent among these 
cases is Rust v. Sullivan.^*' Rust involved government grants to provide family planning services under 
Title X of the Public Health Service Act. That Act provided that Title X funds could not go to 
‘“programs where abortion is a method of family planning.’”'*^ In implementing Title X, the Secretary 
of Health and Human Services promulgated regulations that barred recipients of Title X grants from 
providing abortion counseling or referrals or encouraging or advocating abortion as a family planning 


A number of Title X grantees and doctors sued, claiming the regulations violated their right to 
free speech by discriminating in the provision of benefits on the basis of viewpoint and by conditioning 
benefits on relinquishing free speech rights.’*^ The Supreme Court rejected these claims and held that 
the regulations on their face did not violate the First Amendment. The Court reasoned that the 
government did not discriminate on the basis of viewpoint by selectively funding activities it found to 
be in the public interest without fimding alternative programs. The Court also reasoned that the 
regulations did not force Tide X grantees to give up abortion-related speech but merely required the 
grantees to keep that speech separate from their Title X activities.’*^ As the Rust majority saw things, 
the government, in promulgating the regulations, was implementing the statutory command that Title 
X funds not be spent on programs that use abortion as a means of family planning and ensuring that 
Title X recipients not use funds to provide services outside Title X’s scope.'** 

In Kagan’s view. Rust presented precisely the same First Amendment issue as R.A.K — ^the 
issue of content-based underinclusion — and the Court should have applied the same analysis in 
deciding the two cases. '*^ Kagan believes generally ±at content-based underinclusion based on subject 
matter (for instance, a law banning all obscenity except that dealing with government affairs) is 


Elena Kagan, The Changing Face of First Amendment Neutrality: R.A.V. v. St. Paul, Rust v. Sullivan, and the Problem 
of Content-Based Underinclusion, 1992 S. Cx. Rev, 29. 

'”505 U.S, 377 (1992). 

at 380 (quoting St. Paul Bias-Motivated Crime Ordinance, St. Paul, Minn., Legis. Code § 292.02 (1990)). 

Id.', see Kagan, First Amendment Neutrality, supra note 176, at 34-35. 

”” See Kagan, First Amendment Neutrality, supra note 176, at 4 1-43. 

500 U.S, 177(1991). 

Id. at 178 (quoting 42 U, S. C. § 300a-6). 

""Mat 179-80. 

'‘'id at 192, 196. 

'“Mat 193, 196. 

"‘Mat 193-94, 

See Kagan, First Amendment Neutrality, supra note 176, at 58, 
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presumptively constitutional, while such underinclusion that is based on viewpoint (for instance, a law 
banning only obscenity that is critical of the government) is presumptively unconstitutional and subject 
to strict scrutiny.'** 

Thus, Kagan would have applied strict scrutiny to determine the validity of the regulation in 
Rust because in her view there was “little serious argument” that the regulation in Rust discriminated 
on the basis of viewpoint,’*’ “Once the determination of viewpoint discrimination is made in this 
manner, a strong presumption of unconstitutionality would attach, rebuttable only upon a showing of 
great need and near-perfect fit.”'™ 

While Kagan does not say expressly that Rust was wrongly decided (as opposed to improperly 
analyzed),'’' it is at least highly probable that she believes the government could not make the required 
showing of “great need and near-perfect fit" strict scrutiny would require and, therefore, that Rust was 
wrongly decided: 

The regulations at issue in Rust can hardly be understood except as stenuning from 
government hostility toward some ideas (and their consequences) and government 
approval of others .... Further, the regulations, in treating differently opposing points of 
view on a single public debate, benefitted some ideas at the direct expense of others and 
thereby tilted the debate to one side. For both these reasons, a refusal to fund any speech 
relating to abortion would have been constimtionally preferable to the funding scheme 
that the regulations established.'’^ 

That Rust involved subsidies to speech rather than outright restriction of opposing speech does 
not matter to Kagan. In Kagan’s view, any distinction between subsidy and penalty in the context of 
content-based underinclusion is meaningless. When the government can proscribe all of a particular 
category of speech (such as fighting words or obscenity), to allow some but not all speech of that 
category can be viewed either as a penalty to those whose speech is proscribed or a benefit (subsidy) to 
those whose speech is not proscribed.'” Moreover, according to Kagan, when government may 
proscribe (or penalize) all of a category of speech, the unconstimtionality of selectively proscribing 
certain speech within that category must be a function of the selection rather than the penalty (which, 
as Kagan notes, “is, in and of itself, perfectly permissible”).”'' 

Kagan also rejects any notion that Rust is distinguishable from cases like RA. V. because Rust 
involved government speech (that is, that the government in funding Title X programs was, in effect, 


See generally id at 63-68. Kagan does posit that some underinclusion that is based (at least on the face of that statute) 
only on subject matter should still be subject to strict scrutiny where the subject matter excluded — the type of speech 
restricted — will realistically only be used by one side In a debate. For instance, one could argue that banning only race- 
based fighting words distinguishes on the basis of subject matter, not viewpomt, and therefore should not be subject to strict 
scrutiny. But Kagan would still apply strict scrutiny because realistically, only racists use race-based fighting words, so the 
law (as legislators must have known when they enacted it) would handicap only one side of a debate. Id. at 70-72. Kagan 
also posits that it is possible that some viewpoint-based underinclusive laws would not be subject to strict scrutiny. Id. at 
74-75. We will discuss this in the text. 

Id. at 67. 

^'^°Id. 

For instance, Kagan stated that “1 do not . . . assert that if Jt.A. V. is ri^t, the Rust must be wrong I claim only that 

these cases , . . should be subjected to the same constitutional standards.” Id. at 58. 
at 67-68, 

See generally id. at 46-52. 
at53. 
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paying private parties to speak for it). Kagan rejects this government speech rationale for two reasons. 
First, when the government hires private parties to speak for it, the public may not realize that it is 
really the government speaking, and therefore lacks a bit of information that may be necessary to 
evaluate the speech.*” Second, government subsidy could “operate to distort or influence the realm of 
private expression in a manner that systematically advantages public power. . . . When the government 
speaks through subsidy schemes, it may change and reshape the underlying dialogue” by providing 
incentive to private speakers to adopt the government's message.*^® 

Kagan’s argument that in content-based underinelusion cases subsidizing speech is not 
materially distinguishable from proscribing opposing speech has a certain logical appeal. But as noted 
when discussing Kagan’s general understanding of First Amendment doctrine, Kagan does not attempt 
to square her argument with the First Amendment text. Instead, she focuses entirely on the policy or 
the values undergirding the right to free speech. The Fimt Amendment, however, does not say tlmt 
“Congress shall make no law skewing public debate;” the amendment says “Congress shall make no 
law . . . abridging the freedom of speech.” This language seems directed at protecting directly the 
ability of speakers to speak (and thereby to advance whatever policies and values a regime of free 
speech serves). And in cases like Rust, those whose speech is not subsidized are still entirely free to 
speak. 


Moreover, to treat all viewpoint-based government subsidies of speech as presumptively 
unconstitutional and therefore subject to strict scrutiny could lead to some disturbing results. Is it, or 
should it be, presumptively unconstitutional for the government to fund a symposium on the dangers of 
art as propaganda featuring Leni Riefenstahl’s Triumph of the Will while refusing to fund a showing of 
the same film by a neo-Nazi group? If the government funds speech discouraging drunk driving, must 
it fund speech encouraging, or minimizing the dangers of, drinking while driving? 

Kagan does leave some possible room for viewpoint-based speech subsidies. She notes that 
“strict scrutiny need not invalidate a viewpoint-based underinclusive action” if the government can 
show that the action is “both necessary and narrowly tailored to serve a compelling interest.”*” Thus, 
“[i]f the government can show , , . that it has a compelling interest, that it must regulate speech to 
achieve that interest, and that it has regulated all (but only) such speech as is necessary to achieve the 
interest, then the government action should pass strict scrutiny.”*” Kagan posits a law restricting 
speech “extolling cigarettes in the immediate vicinity of a school” (assuming the government has a 
compelling interest in preventing children from smoking, and that pro-cigarette speech near schools 
causes children to smoke) as a restriction that could pass strict scrutiny.*” 

Kagan also “tentatively” suggests that not all viewpoint-based imderinclusive actions should te 
subject to strict scrutiny. She notes that the smoking example suggests that “not all viewpoints are 
alike although it is difficult to fashion a principled reason why”^°® and suggests that 

[i]f our intuitions rebel against the idea that the government cannot fund speech 
discouraging smoking without also funding its opposite, they do so for some combination 
of three reasons, each of which exists in tension with common First Amendment 


^^^Id 

^^Id. 

^^Jd 


at 55. 
at 74. 
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principles. First, the debate in this case, by its nature, offers the hope of right and wrong 
answers — answers subject to verification and proof. Second, society has reached a 
shared consensus on the issue; the answers, in addition to being verifiable, are widely 
believed. And third — and most important — one side of the debate appears to do great 
harm. When these factors join, a viewpoint regulation may appear justifiable whenever a 
more general regulation could exist. Then, government disapproval of a message may 
seem no longer illegitimate, because the disapproval emerges from demonstrable and 
acknowledged harms; then too, the distortion of debate resulting from the government 
action may appear not vice, but virtue.™' 

Kagan does not wholeheartedly endorse this reasoning, in large part because “[ajlmost all viewpoint- 
based regulations can be viewed as ‘harm-based’ regulations . . . Kagan believes that the law 
should take account of harm that can be caused by a particular viewpoint (for example, the viewpoint 
that one should smoke cigarettes) in determining whether a viewpoint-based underinclusive regulation 
survives strict scrutiny.^® But whether the law should take “profound and indisputable” harms into 
account for the purpose of identifying viewpoint-based regulations that should not be subject to strict 
scrutiny is still an “open” question for her.' 

While the general question is still open for her, it is apparent that one case Kagan would not 
include in the subset of viewpoint-based actions not subject to strict scrutiny is Rust. In fact, Kagan 
uses Rust to illustrate her point that “[ajlmost all viewpoint-based regulations can be viewed as ‘harm- 
based’ regulations,”™’ a point she made to critique her own suggestion that some viewpoint-based 
underinclusion may not be subject to strict scrutiny. Nor is it likely, as noted, that Kagan would find 
the selective funding in Rust to survive strict scrutiny. But why must this be so? The prohibition on 
abortion counseling in Rust served at least three interrelated interests: first, to ensure that funds were 
not used contrary to the statutory mandate that Title X funds not go to programs that used abortion as a 
means of family planning; second, to insure that taxpayers would not have to be involved in the 
business of abortions, even if just by providing funds for advocacy or referrals; and third, to favor live 
birth over abortion, an act that kills the living offspring of human parents. K one accepts the reasonable 
premise that the unborn are human beings, it is easy to view the harm caused by abortion and abortion 
advocacy and referral as great (the destruction of innocent life) and characterize the government’s 
interest in not subsidizing abortion advocacy and referrals as compelling. Moreover, the regulations in 
Rust only did what was necessary to effectuate these interests (or at least the interest concerning 
taxpayer involvement in abortion). In Rust, the government merely refused to pay for abortion referrals 
and counseling. Title X recipients were still free, outside their Title X programs, to advocate abortion, 
and refer women for abortions. The recipients only had to make sure no Title X money was used for 
these activities. 

One could reasonably say that the government’s interests in Rust are every bit as compelling, 
and the fit between the government’s regulation and those interests is every bit as close, as the interests 
and fit would be in Kagan’s hypothetical prohibiting pro-smoking speech, a hypothetical Kagan uses to 
illustrate the notion that not all viewpoint-based underinclusive regulations would fail strict scrutiny. 
So, what could explain Kagan’s antipathy toward Rusfl One could speculate (reasonably, we think). 

Id. at 74-75 (emphasis added). 
al75. 

^”ld. 

fd at 76. 

See id at 75. “So, for example, in Rust, supporters of the regulations might argue that the selective funding corresponds 
not to viewpoints, but to demonstrable injuries ” Id. at 76. 
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that Kagan simply does not view the government’s interests in preventing abortions or at least keeping 
taxpayers from funding any aspect of abortion practice as sufficiently compelling. (This assumes that 
Kagan accepts the Court’s decisions in Roe and Casey that hold a woman has a constitutional right to 
choose to have an abortion, a reasonable assumption given President Obama’s statements that he 
would appoint only pio-Roe Justices.) If so, Kagan’s treatment of Rust provides reason not only for 
concern about her view that viewpoint-based speech subsidies are presumptively unconstitutional, but 
also for her views concerning abortion and related issues and the Court’s jurisprudence in those areas. 

In a 1993 essay, Kagan speciflctilly addressed the issue of how government might go about 
regulating hate speech and pornography in a way that would pass constitutional muster in light of the 
Supreme Court’s decision in R.A. V. Kagan began the essay by stating: 

I take it as a given that we live in a society marred by racial and gender inequality, that 
certain forms of speech perpetuate and promote this inequality, and that the uncoerced 
disappearance of such speech would be cause for great elation. I do not take it as a given 
that all governmental efforts to regulate such speech thus accord with the Constitution.^"’ 

Kagan’s goal in the essay is to explore tentatively how government might regulate hate speech and 
pornography in ways that do “accord with the Constitution’’ (or at least the Supreme Court’s 
understanding of constitutional requirements). 

Kagan begins by noting how the majority in R.A.V. held unconstitutional the St. Paul hate 
speech ordinance — an ordinance that, as construed by the Court, prohibited only fighting words based 
on race, color, creed, religion, or gender — because the statute in practice discriminated on the basis of 
viewpoint’"* Kagan notes that R.A. V. ’s reasoning resembles closely that in American Booksellers v. 
Hudnut^°^ a case in which the Seventh Circuit held unconstitutional an Indianapolis anti-pomography 
ordinance.”" The Indianapolis ordinance defined pornography as “‘the graphic sexually explicit 
subordination of women, whether in pictures or in words,’ that depicted women in specified sexually 
subservient postures."’” The Seventh Circuit held that because “the legality of expression [was] 
‘depend[ent] on the perspective the author adopts’’’ and thus “‘establishe[d] an “approved” view’ of 
women and of sexual relations,” the ordinance discriminated on the basis of viewpoint and violated the 
First Amendment.”’ 

As one should expect given the other writings we have discussed, Kagan generally approves of 
the Supreme Court’s viewpoint neutrality doctrine. Indeed, she states that “*e principle of viewpoint 
neutrality ... has at its core much good sense and reason. . . . [Elfforts to regulate pornography and 
hate speech not only will fail, but also should fail to the extent they triviedize or subvert this 
principle.’” 


Elena Kagan, itegv/an'on of Hate Speech and Pornography After 60 U.Cm.L.Rev. 873 (1993). Seerupropp. 

3 1-32 for a discussion of R.A. V. 

Kagan, Regulation After R.A.V., supra note 206, at 873. 

See id at 874. 

™ 771 F.2d 323 (7tli Cir. 1985), aft'dmem., 475 U.S. 1001 (1986). 

Kagan, Regulation After R.A.V., supra note 206, at 875. 

Id (qaotmgAmerican Booksellers, 771 F.2d at 324). 

See id, (quoting American Booksellers, 77 1 F.2d at 324) (second and third alteration in the original). 

Kagan, Regulation After R. A.V., supra note 206, at 878. 
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So, Kagan’s goal in the remainder of her essay is to propose and explain means to regulate hate 
speech and pornography elfectively without running afoul of R.A. V. She proposes several ditferent 
ideas. These ideas include regulating non-expiessive conduct (for example, by laws enhancing 
criminal penalties for crimes such as assault based on racist or other motives for targeting the victim^'^ 
and civil remedies for victims of hate-motivated crimes);^*’ viewpoint-neutral restrictions (for instance, 
prohibiting all fighting words rather than just those based on race, sex, etc.);^** using (which, in 
Kagan’s view, would involve recasting) obscenity laws to regulate pornography;^” and, finally (and 
tentatively) treating hate speech and pornography (narrowly defined) as “low-value” speech subject to 
lesser First Amendment protection (akin to the treatment of obscenity or fighting words).^** 

The chief concern that arises regarding the regulation of “hate speech” is the specter of 
Canadian-style regulation of speech that offends certain groups not because the speech is meant to 
offend and hurt merely for the sake of offending or hurting but rather because the listener does not like 
the speaker’s message. Contrast, for example, shouting offensively in the face of a homosexual, and 
writing a newspaper column explaining why homosexual acts are wrong or same-sex “marriage” is an 
oxymoron. One can reasonably argue that even a society committed to a robust understanding of free 
speech could (or even should) legitimately regulate the former but not the latter. 

Kagan’s understanding of hate speech would seem not to lead her to uphold regulating speech 
merely because the ideas expressed offend people. When discussing whether to treat hate speech and 
pornography as “low-value” forms of speech that could be prohibited entirely without raising any First 
Amendment concern (just as obscenity and fighting words are treated), Kagan insists that any such law 
prohibiting “hate speech” “should be limited to racist epithets and other harassment; speech that may 
not count as ‘speech’ because it does not contribute to deliberation and discussion.”^” Assuming the 
idea of “harassment” is properly limited,“° Kagan’s understanding of hate speech appears to be 
consistent with the distinction noted above; her understanding would include as hate speech the 
offensive shouting in someone’s face but would seem to exclude serious discussion (or even just 
discussion) of moral issues, even if some find one side of the discussion to be offensive. 

Still, some of the ideas Kagan expresses in discussing how to effectively regulate hate speech 
and pornography merit concern. For instance, Kagan discusses the possibility that the Constitution 
“may well permit direct [viewpoint-neutral] regulation of speech . . . when the regulation responds to a 
non-speech related interest in controlling conduct involved in the materials’ manufacture.”^* As an 
example, she discusses the decision in New York v. Ferber^^^ in which the Supreme Court held 
constitutional a New York law prohibiting the distribution of child pornography, primarily because the 
government had a strong interest in preventing pomographers from exploiting the children who appear 
in the pornographic material.^’ She posits that the same principle should allow government to prohibit 


See Wisconsin v. Miichetl, 508 U.S. 476 (1993), in which the Supreme Court upheld a Wisconsin criminal penalty 
enhancement. 

See Kagan, Regulation Ajier R.A.V., supra note 206, at 883-88. 

See id. at 888-92. 

See id at 892-97. See rn/5-app. 38-39 for a discussion ofhow Kagan would recast obscenity law. 

See id. at 897-901. 

™ Id at 900. 

““ The American Heritage Dictionary (2d College ed. 1991) defines "harass” as "to irritate or torment persistently.” The 
entry for “harass” goes on to note that “[hjarass implies systematic persecution by besetting with annoyance, threats, or 
demands.” 

Kagan, Regulation Ajier R.A.V., supra note 206, at 891. 

™458 U.S. 747 (1982). 

Kagan, Regulation After K.A.V.ySupranote206^ati9l. 
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distributing material that involved coercion of or violence against participants in its manufacture. 
She also notes that courts have applied this principle to enjoin publishing stolen trade secrets and to 
award damages for unapproved publishing of copyrighted material.^^^ 

None of the above raiges any real concern. But Kagan goes on to note that “there are almost 
surely limits on the principle that the government may engage in viewpoint-neutral regulation of 
speech whenever it has an interest in deterring conduct involved in producing the expression.”^^^ She 
posits two examples that “suggest the need for a boundary line.”^^^ First, she posits that prohibiting all 
speech whose manufacture required violating the Fair Labor Standards Act would “surely” be 
unconstitutional.^^ Second, she posits that prohibiting the distribution of national security information 
stolen from the government would be unconstitutional.^’ 

But the question arises: Why can the government regulate child pornography, or enjoin the 
publication of stolen trade secrets or copyrighted material to deter the conduct involved in producing 
those materials, but not prohibit speech whose manufacture involved violating the FLSA or the 
publication of stolen national security information? The answer is not found in the First Amendment’s 
text (which, as noted, Kagan h£« never analyzed in all her writing on First Amendment law). Rather, 
Kagan sees the question as one of degree that requires judges to balance factors such as “the value of 
the speech at issue, the magnitude of the harm involved in producing the speech, the extent to which 
prohibiting the speech is necessary to prevent the hann from occurring, and the extent to which the 
expression itself reinforces or deepens the initial injury.”^^^ The problems here, as with all judicial 
balancing, are that there is nothing in the Constitution to guide judges in determining what factors to 
balance or how much weight to give various factors, and there is no good reason to believe that any 
balance courts strike will necessarily be better than the balance struck by legislatures. 

This penchant for balancing of interest also appears in Kagan’s understanding of how the 
Supreme Court establishes “low-value” speech categories: the Court “determines that the harms 
caused by the covered speech so outweigh its (miniscule) value that regulation of the speech, even if 
viewpoint discriminatory, will be permitted.”^^* In other words, the content of the First Amendment — 
that is, what is within the “freedom of speech” protected — is (or at least seems to be), in Kagan’s view, 
a product of the Court’s determination based on a balancing of factors rather than an analysis focused 
on the original meaning of the amendment’s text. As explained later, Kagan made this very argument 
as Solicitor General in urging the Court to uphold a federal prohibition of depictions of animal cruelty. 
Eight members of the Court soundly rejected this argument. 

More potential cause for concern is raised by Kagan’s proposal to use obscenity laws to 
regulate pornography, not so much by the proposal itself (for much pornography probably is legally 
obscene), but rather in Kagan’s understanding of obscenity and the relationship of morality to law. At 


^^Id 

Id. Actually Kagan only asks whether prohibiting publishing the stolen security information would be unconstitutional. 
But she responds by noting that to say “yes” would require overruling the Pentagon Papers case.” Id. (citing York 
Timesv. United States, U.S.713 (1971)). 

Kagan, Regulation After R.A. V., supra note 206, at 892. 

Id at 899. 

See injra p. 41-42. 
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the beginning of the discussion, Kagan notes how using obscenity laws to regulate pornography “has 
come to assume the aspect of heresy in the ranks of anti-pomography feminism.”^^^ That this 
approach is “heresy” stems from the notion that while obscenity doctrine focuses on morality, 
offensiveness, and sexual prurience, pornography regulation should focus on power, sexual 
exploitation, and harm to women,^” In other words, in the orthodox feminist view that Kagan cites, 
what makes pornography bad is not merely sexual explicitness and prurience, but rather the 
exploitation and harm to women pornography involves. Kagan does not think that this feminist 
account is “flatly wrong.”^^’ In fact, she seems to agree with this account; besides positing that using 
obscenity law to regulate pornography (that is, sexually graphic material that harms women) is a useful 
way of achieving some of the objectives of anti-pornography feminism, using obscenity law in this 
way would benefit obscenity doctrine by shifting that doctrine’s focus from sexual prurience and 
offensiveness to sexual violence and exploitation.^^ 

In the course of reaching her conclusions, Kagan begins by observing: 

To be sure, the Supreme Court [in its earlier obscenity discussions] . . . spoke of the 
need “to protect the social interest in . . . morality” and, what is perhaps the same thing, 
of the need “to maintain a decent society. . . .” Here, the Court appeared to stress a 
version of morality divorced from tangible social consequences and related to simple 
sentiments of offense or disgust. But the Court also spoke of ... the “correlation 
between obscene material and crime” and in particular, the correlation between obscene 
materials and “sex crimes.” This concern too may reflect a notion of morality, but if so 
it is a morality rooted in material harms. And although some of the specific harms then 
perceived might now appear dated— the Court was thinking as much of unlawful acts 
involving "deviance " as of unlawful acts involving violence — still the Court understood 
the obscenity category as emerging not merely from a body of free-floating values, but 
from a set of tangible harms, perhaps including sexual violence."’ 

She goes on to state that “one of the great (if paradoxical) achievements of the anti-pomography 
movement has been to alter views on obscenity — ^to transform obscenity into a category of speech 
understood as intimately related, in part if not in whole, to harms against women.'^’* She notes 
approvingly the Canadian Supreme Court’s decision that “made sexual violence rather than sexual 
offensiveness the keystone of the obscenity category,”^^’ and concludes that efforts to similarly 
transform U.S. obscenity doctrine may benefit that doctrine by “bring[ing1 the doctrine into greater 
accord with the harm-based morality of today, rather than of twenty years ago.”’^° 

Kagan’s discussion of obscenity raises concerns about her understanding of morality and about 
whether as a Justice she would consider morality (or, at least, what one might call “traditional” 
morality) to be a legitimate reason for laws restricting personal conduct. Kagan distinguishes between 
morality she sees as based on “simple sentiments of offense or disgust” of “free-floating values,” and 


at 892. 

“/d. at 893. 

See generally id. at 893-97. 

Id. at 893-94 (internal quotes and citations omitted) (emphasis added). 

Id. at 894. 

Id. at 895 (citing Tfeg/ntj V. Butler and McCord [1992] 1 SCR 452, 134 "NR 81, 108-18 (Canada)). 
Id. turn. 
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morality based on “tangible harms. With regard to the latter, she distinguishes between harms that 
“might now appear dated,” such as sexual deviance, and harms involving violence or exploitation of 
women.^^^ 

Kagan’s distinctions suggest one of two things concerning the relationship between morality 
and law. The first possibility is that Kagan believes that morality divorced from what she considers to 
be bad effects on others, or in her words, “tangible harms,” is based not in reason but in mere “simple 
sentiments.” This would imply that, in her view, moral principles that condemn behavior that is self- 
regarding (for example, the notion that masturbation or other private consensual sexual conduct is 
morally wrong) are irrational or, at best, subrational. The second possibility is that Kagan believes that 
moral norms regulating self-regarding conduct, while perhaps valuable in informing people how to 
best live their lives, are outside the law’s purview, a purview that is restricted to addressing harms 
caused to others. 

Both of these views lead to the same practical result; it is not legitimate for government to 
restrict private personal conduct simply because that conduct is immoral. This view, coupled with 
accepting the doctrine of substantive due process and a broad autonomy-based understanding of liberty 
like that expressed in Planned Parenthood v. Casey (two positions we assume Kagan holds, and 
definitely needs to be questioned about) would almost certainly lead a judge to hold that laws 
restricting personal conduct that do not (in the judge’s view) cause harm to others violate due process. 
Thus, for example, if what we have noted above about Kagan’s possible understanding of morality and 
our assumption that Kagan accepts the broad understanding of liberty set forth in Casey are correct, it 
is difficult to imagine that she would not have voted in the majority Lawrence v. Texas^*^ and it is 
reasonable to think she may well be persuaded to find a right to same-sex marriage (if convinced 
marriage is a private matter that does not cause harm to others). 

Another problem with Kagan’s understanding of morality (if we have read it correctly) and the 
relationship of morality to law concerns the questions. What constitutes sufficient harm? and Who 
decides what constitutes sufficient harm? First off, nothing in the Constitution guides the inquiry as to 
what constitutes sufficient harm to allow states to regulate personal conduct, and nothing in the 
Constitution assigns that inquiry to federal judges or requires that their answers trump those of 
legislators. Moreover, the question as to what constitutes sufficient harm to justify legislation is often 
a subtle one, and reasonable minds can disagree over the correct answer. For example, with regard to 
obscenity, Kagan seems to question whether the concern with preventing deviant sexual behavior (at 
least where that behavior does not involve violence or exploitation) is a sufficient basis for regulating 
obscenity.^'*’’ But why should leading others into deviant sexuality not count as harm, or why, at least, 
can a state not conclude that leading others into deviant sexuality counts as harm? The question is 
especially pertinent given two millennia of Western thought that deviant sexual conduct does harm and 
degrade the people who engage in it. Moreover, even if the focal point of obscenity regulation should 
be harm to women, why can a state not reasonably conclude that all obscenity (even when the 
“actresses” or “models” engaging in the sexual activity depicted are willing participants) degrades 
women and harms them by feeding male fantasies and distorting men’s perception of women? 


Id. at 893-94. 

Id. at 894. 

539 U.S. 558 (2003) (holding unconstitutional a Texas law making private homosexual sodomy a crime). 

See Kagan, Regulation Afier R.A.V., supra note 206, at 894 (stating that some of the specific harms that animated 
earlier Supreme Court discussions of obscenity, such as unlawful acts involving deviance, “might now appear dated”). 
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As nothing in the Constitution’s text, structure, or history guides judges in answering the types 
of questions raised above, those questions are properly consigned to the people and their elected 
representatives (primarily, state representatives). Kagan’s seeming understanding of the relationship 
between law and morality could well mean that she would be another in the long line of modem 
Justiees who are all too willing to eonclude that the Constitution embodies their own views of morality 
and wise poliey and empowers them to enact those viev^ into law in deciding cases. 

Solicitor General 

Two of the cases that Kagan has handled as solicitor general have raised questions concerning 
her views on the First Amendment.^^^ The first case. United States v. Stevens^^ involved the 
constitutionality of 1 8 U.S.C. § 48, which was enacted “to criminalize the commercial creation, sale, or 
possession of certain depictions of animal cruelty.”^"^’ In arguing that the statute was constitutional, 
the government, in a brief signed by Kagan, stated that “[wjhether a given category of speech enjoys 
First Amendment protection depends upon a categorical balancing of the value of the speech against its 
societal costs.”^'^* The Supreme Court rejected the government’s test. Chief Justice Roberts, writing 
for the eight-member raajority,^^^ agreed with the government that “the prohibition of animal cruelty 
itself has a long history in American law, starting with the early settlement of the Colonies,” but noted 
that the Court was “unaware of any similar tradition excluding depictions of animal cruelty from ‘the 
freedom of speech’ codified in the First Amendment, and the Government points us to none.”^^° The 
Court continued, 

[t]he Government contends that “historical evidence” about the reach of the First 
Amendment is not “a necessary prerequisite for regulation today,” and that categories of 
speech may be exempted from the First Amendment’s protection without any long-settled 
tradition of subjecting that speech to regulation. Instead, the Government points to 
Congress’s ‘“legislative judgment that . . . depictions of animals being intentionally 
tortured and killed [are] of such minimal redeeming value as to render [them] unworthy 

Jacob SuUum, The Bounds of Silence, Obama's Supreme Court Pick Looks Wobbly on Freedom of Speech, 

Reason.COM, May 12, 2010, http://reason.com/archives/20I0/05/12/the-bo\jnds-of-silence. 

130 5. Ct. 1577(2010). 
at 1582. 

Brief for Petitioner/Appellant United States at *8; see also United States v. Stevens, 130 S. Ct. at 1585. 

Justice Alito dissented. He explained at the beginning of his dissent that: 

The Court strikes down in its entirety a valuable statute, 1 8 U.S.C. § 48, that was enacted not to 
suppress speech, but to prevent horrific acts of animal cruelty — in particular, the creation and commercial 
exploitation of “crush videos,” a form of depraved entertainment that has no social value. The Court’s 
approach, which has the practical effect of legalizing the sale of such videos and is thus likely to spur a 
resumption of their production, is unwarranted. Respondent was convicted under § 48 for selling videos 
depicting dogfights. On appeal, he argued, among other things, that § 48 is unconstitutional as applied to 
the facts of this case, and he highlighted features of those videos that might distinguish them from other 
dogfight videos brought to our attention. The Court of Appeals — incorrectly, in my view — declined to 
decide whether § 48 is unconstitutional as applied to respondent’s videos and instead reached out to hold 
that the statute is facially invalid. Today’s decision does not endorse the Court of Appeals’ reasoning, but 
it nevertheless strikes down § 48 using what has been aptly termed the “strong medicine” of the 
overbreadth doctrine, a potion that generally should be administered only as “a last resort.” 

histead of applying the doctrine of overbreadth, I would vacate the decision below and instruct the 
Court of Appeals on remand to decide whether the videos that respondent sold are constitutionally 
protected. If the question of overbreadth is to be decided, however, I do not think the present record 
supports the Court’s conclusion that § 48 bans a substantial quantity of protected speech. 

United States v. Stevens, 130 S. Ct. at 1592-93 (Alito, J., dissenting) (citations and footnote omitted). 

”°7rf.atl585. 
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of First Amendment protection,’” and asks the Court to uphold the ban on the same basis. 

The Government thus proposes that a claim of categorical exclusion diould be considered 
under a simple balancing test: “Whether a given category of speech enjoys First 
Amendment protection depends upon a categorical balancing of the value of the speech 
against its societal costs.” 

As a free-floating test for First Amendment coverage, that sentence is startling and 
dangerous. The First Amendment’s guarantee of free speech does not extend only to 
categories of speech that survive an ad hoc balancing of relative social costs and benefits. 

The First Amendment itself reflects a judgment by the American people that the benefits 
of its restrictions on the Government outweigh die costs. Our Constitution forecloses any 
attempt to revise that judgment simply on the basis that some speech is not worth it. The 
Constitution is not a document “prescribing limits, and declaring that those limits may be 
passed at pleasure.”^^^ 

Kagan has also been criticized for her argument in Citizens United v. FEC?^^ The case, which 
was argued tvrice before the Supreme Court, concerned a challenge by the group Citizens United to 
“the provisions of the McCain-Feingold law that had prohibited it from airing a documentary film, 
Hillary: The Movie, through video on demand within 30 days of any 2008 Democratic presidential 
primary Following the reargument in the case, Benjamin Bair, who has served as advisor and 
counsel to two FEC Chairmen, wrote, 

[wjhile General Kagan did much to advance the government’s position addressing the 
many reasons why speech could be criminalized, she obfuscated in one of the case’s most 
central points: whether campaign finance laws and Austin v. Michigan Chamber of 
Commerce and McConnell v. FEC, at issue in Citizens United, allow the government to 
censor books. 

Asked whether the government possessed book banning authority through the 
Federal Election Campaign Act, the Solicitor General assured the Court books wotild 
remain safe. In March, the same government reasoned just the opposite: books could be 
banned if they contained a call to vote for or against a candidate, . . . 

When pressed on the switch, the Solicitor General explained that the FEC has 
never enforced the law when it came to books. Justice Antonin Scalia rightly retorted, 

“You are a lawyer advising somebody who is about to come out with a book and you say 
don’t worry, the FEC has never tried to send somebody to prison for this ... Is that 
going to comfort your client? I don’t think so.” 

What is even more troubling than a government that decides it can ban books in 
March, but not in September, is a government that misspeaks or misunderstands the truth 
about the law. Solicitor General Kagan explained to the Court that it need not worry 
about book banning because, ‘Svhat we’re saying is that there has never been an 

Id. at 1585 (citations omitted) (emphasis added) (all but first alteration m the original). 

^M30S.Ct. 876(2010). 

Bradley A. Smith, Citizens United }Ve Stand, Amer. Spectator, May 201 0, available at 
http;//spectator.org/archives/2010/05/07/citizens-united-we-stand/print. 

Center for Competitive Politics, Benjamin Barr, of Counsel, 
http://www.campaignfreedom.org/about_us/author/benjajnm-bafr (last visited May 24, 2010). 
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enforcement action for books. Nobody has ever suggested — nobody in Congress, nobody 
in the administrative apparatus has ever suggested that books pose any kind of corruption 
problem.” 

The first problem with this is that Kagan leaves open the possibility that books 
will be banned in the future, once it is detennined that they “pose a corruption problem.” 
And as other avenues for political speech are cut off through regulation, books will 
become more prominent tools for political discourse. 

Leaving that aside, let’s be clear about this from Kagan’s view — as of now (but 
not back in March), books will not corrupt the minds of the electorate or be too 
influential on public officeholders’ judgments, but pamphlets, movies, and bumper 
stickers prove just too corrupting to trust to an open exchange of ideas. 


In deciding whether to trust our citizens with the full protection of the First 
Amendment, the Court should be wary of relying on the representations of counsel that 
prove unreliable. As Chief Justice John Roberts exclaimed at the oral argument, “We 
don’t trust our First Amendment rights to FEC bureaucrats.”^^’ 

Barr also noted that the FEC had, in fact, investigated a book written by George Soros and its 
“related publicity.”^” Bradley A. Smith, a former chairman of the Federal Election Commission, 
wrote of Kagan’s argument: 

On reargument last September, Solicitor General Elena Kagan tried to control the 
damage, arguing that the government never actually had tried to censor books, even as 
she reaffirmed its claimed authority to do just that. She also stated that “pamphlets,” 
unlike books, were clearly fair game for government censorship. (Former Federal 
Election Commissioner Hans von Spakovsky has noted that in fact the FEC has 
conducted lengthy investigations into whether certain books violated campaign finance 
laws, though it has not yet held that a book publisher violated the law through 
publication. And the FEC has attempted to penalize publishers of magazines and 
financial newsletters, only to be frustrated by the courts.)^” 

The Court’s opinion in Citizens United criticized the government’s argument: 

The Government contends that Austin permits it to ban corporate expenditures for almost 
all forms of communication stenuning from a corporation. See Part II-E, supra; Tr. of 
Oral Arg. 66 (Sept. 9, 2009); see also id., at 26-31 (Mar. 24, 2009). If Austin were 
correct, the Goverrunent could prohibit a corporation from expressing political views in 
media beyond those presented here, such as by printing books. The Government responds 
“that the FEC has never applied this statute to a book," and if it did, “there would be quite 

Benjamin Barr, Wili S. G. Correct the Government 's Book Banning Mistake, Center for Competitive Politics, Sept. 
17, 2009, http://www.campaignfreedom.org/blog/detail/will-sg-coiTect-lhe-govemments-book-baniiing-mistake (alteration 
in Justice Scalia’s quote in the original). 

Bradley A. Smith, Citizens United We Stand, Amer. Spectator, May 2010, available at 
http://spectator.org/archives/20 1 0/05/07/citizen s-united-we-stand. 
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[a] good as-applied challenge.” Tr. of Oral Arg. 65 (Sept. 9, 2009). This troubling 
assertion of brooding governmental power cannot be reconciled with the confidence and 
stability in civic discourse that the First Amendment must secure.^^* 

Kagan’s actions in this case raise questions, and the Senate should question her about her views 

on the First Amendment. 

Questions 

• You have stated that the government’s funding of certain speech on a topic, while not funding 
opposing speech on the same topic, is presumptively unconstitutional and must be evaluated under 
strict scrutiny. Why is this so, so long as the government does not otherwise prevent those with 
opposing views from speaking? How does your view square with the First Amendment’s language 
that “Congress shall make no law abridging the freedom of speech”? If opposing speakers are free 
to speak, can we say government has abridged their right to speak? 

• Your view on selective speech subsidy seems to lead to some interesting results. Is it 
presumptively unconstitutional for government to fund speakers who discourage drunk driving 
while not funding speakers who encourage drinking while driving or who minimize the dangers of 
drinking while driving (even if government leaves those people free to speak)? 

• Your academic writing on the First Amendment seems to focus exclusively on doctrine, values, 
and policy. Have you in any of your writings addressed the First Amendment’s text in light of the 
surrounding historical context? Based on the First Amendment’s text and history, what do you 
believe it means to “abridge the freedom of speech”? 

• Do you believe it is legitimate for courts to determine what is included within the freedom of 
speech by balancing the “value” of the speech against the harms the speech may cause? 

• Is morality a legitimate basis for regulating private personal conduct? If so, what do you think 
"morality” is? 


• You have distinguished in your writing morality “divorced from tangible social consequences and 
related to simple sentiments of offense or disgust” from morality “rooted in material harms.” You 
seem to suggest that the former may not be a legitimate (or at least a sound) basis for regulating 
obscenity. Is that your view? Is morality a legitimate reason for legal regulation only if it is rooted 
in “material harms”? If so, what counts as harm? And what in the Constitution assigns to judges 
the task of answering that question, guides judges in answering that question, or gives any basis for 
detennining that the judges’ answers to that question are superior to the legislature’s? 


Citizens United, 130 S. Ct. at 904 (alteration in the original); see also Posting to The Leader Board, As Solicitor, Elena 
Kagan 's Office Argued The V.S. Government Could Ban Books Before She Personally Revised The Position To Argue The 
Ban Would Only Apply To Pamphlets, SEN. Rep. Comm. CENTER (May 17, 2010 at 9:50:43 EDT), 
http://republican.senate.gov/public/index.cfei?FuseAction=Blogs.V}ew&Blog_Id=efefee75-9be9-4275-843c-986d9dff3ft>4. 

44 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00635 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



626 


VerDate Nov 24 2008 


Presidential Po wers 

There has been speculation regarding Kagan’s views on executive power. Walter Dellinger, 
noting “the critique of Solicitor General Elena Kagan’s views on executive power” and citing Glenn 
Greenwald’s speculation “that Kagan would move the court ‘closer to the Dush/Cheney vision of 
Government and the Thomas/Scalia approach to executive power and law,’” has argued that Kagan’s 
views of presidential power are “fundamentally progressive.”^^ Kagan has implicitly criticized some 
of the policies of the Bush Administration. In November 2005, she and three other law school deans 
sent a letter to Senator Leahy urging the Senate to adopt an amendment that would remove from the 
Department of Defense authorization bill a “court-stripping” amendment by Senator Graham. The 
letter expressed their belief that “immunizing the executive branch from review of its treatment of 
persons held at the U.S. Naval Base at Guantanamo strikes at the heart of the idea of the rule of law 
and establishes a precedent we would not want other nsUions to emulate.”^®® They noted two examples 
of cases that could be affected by the amendment: 

The Supreme Court rejected the Government’s claim in Rasul v. Bush that federal 
habeas corpus review did not extend to Guantanamo, llie extent of the rights protected 
by federal habeas law is now before the Federal Court of Appeals for the D.C. Circuit. 
Another challenge has been filed to the authority of the President, acting without 
congressional authorization, to convene military commissions at Guant^amo. Just last 
week the Supreme Court announced that it would review the case, Hamdan v. Rumsfeld. 

The Graham Amendment would attempt to stop both of these cases from 
proceeding and would unwisely interrupt judicial processes in midcourse. Respect for the 
constitutional principle of separation of powers should counsel against such legislative 
interference in the ongoing work of the Supreme Court and independent judges. 

Unfortunately, the Graham Amendment would do much more. With a minor 
exception, the legislation would prohibit challenges to detention practices, treatment of 
prisoners, adjudications of their guilt and their punishment.^^' 

The deans concluded with this statement: 

We cannot imagine a more inappropriate moment to remove scrutiny of Executive 
Branch treatment of noncitizen detainees. We are all aware of serious and disturbing 
reports of secret overseas prisons, extraordinary renditions, and the abuse of prisoners in 
Guantanamo, Iraq and Afghanistan. The Graham Amendment will simply reinforce the 
public perception that Congress approves Executive Branch decisions to act beyond the 
reach of law. As such, it undermines two core elements of the rule of law: 


Walter Dellinger, Elena Kagan Is a Progressive on Executive Power, Slate, April 1 6, 201 0, 
ht^://www.slate.com/id/225n38 (quoting Glenn Greenwald, The Case Against Elena Kagan, Salon, April 13,2010, 
http://www.salon.eom/news/opmion/glenn_greenwald/2010/04/13/kagan). 

Letter from T. Alexander Aleinkoff, Dean, Georgetown University Law Center, Elena Kagan, Dean and Charles 
Hamilton Houston Professor of Law, Harvard Law School, Harold Hongju Koh, Dean and Gerard C. & Bernice Latrobe 
Smith Professor of International Law, Yale Law School, Larry Kramer, Dean and Richard E. Lang Professor of Law, 
Stanford Law School, to Senator Patrick Leahy (Nov. 14, 2005) (printed in the Congressional Record, 151 Cong. Rec. 
SI2802 (daily ed. Nov. 15, 2005)), available or http://judiciaiy.senate.gov/noTnmations/SupTeTrieCourt/upioad/12C-4- 
1 1 1405OppositionToGrahamAmeTidineiit.pdf. 

Id. 
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congressionally sanctioned rules that limit and guide the exercise of Executive power and 
judicial review to ensure that those rules have in fact been honored.^*^ 

One problem with the deans’ letter is that in its discussion of the jurisdiction stripping 
provision it abstracts a structural principle — ^the separation of powers — from the constitutional text that 
implements and (in some respect) limits that principle. It is specious to suggest that “separation of 
powers” bars congressional action without first coming to grips with the power the Constitution 
actually assigns to the three branches. And, some of those powers are powers to stick their fingers in 
other branches’ business — for example. Congress’s power to impeach and the President’s power to 
veto legislation. The deans’ suggestion that the jurisdiction stripping provision somehow improperly 
violates the separation of power by undermining “judieial independence” fails to recognize that Article 
ni implicitly gives Congress the power to regulate lower federal court jurisdiction and expressly gives 
Congress the power to make exceptions to and regulate the Supreme Court’s appellate jurisdiction. If 
that power extended to the Graham amendment (and Ex Parte McCardle^^^ and Article Ill’s plain 
language suggest that it did), there could not be a separation of powers problem because Congress was 
just doing what the Constitution empowers it to do. In so doing. Congress was acting consistently with 
another fundamental principle of our constitutional system — the principle of checks and balances. 

The deans’ letter, with its call for “congressionally sanctioned rules that limit and guide the 
exercise of Executive power” stands in contrast with the tone of Kagan’s scholarly article on 
presidential power. As an academic, Kagan vmite a lengthy article on the subject of presidential 
control over administrative agencies. The 2001 law review article^'' outlines and evaluates the 
development and role of “presidential administration,” which she defined in a speech on the article as 
“the increased control of administrative action by the president.”^“ Unlike the letter, this article 
argued for a strong executive branch and described a way that the executive branch could circumvent, 
to a degree, a hostile Congress. Her aims in the article were 

(I) to trace the development of presidential administration, particularly in the last ei^t 
years under President Clinton; (2) to consider the legality of the practices used to effect 
presidential control, again focusing on the practices developed by Clinton; (3) to 
consider the desirability of these practices; and (4) finally, to consider the ways in 
which courts should respond to the emergence of these practices in developing and 
applying administrative law.^** 

Kagan disclosed at the outset of the article that as a member of the Clinton White House she 
“participated in some of the administrative actions discussed in this Article.”^*’ During Clinton’s 
presidency, “presidential control of administration, in critical respects, expanded dramatically . . . , 


74 U.S. 506 (1868) (holding that Congress could, under its power to make exceptions to the Supreme Court’s appellate 
jurisdiction, strip the Court of Jurisdiction even if the Court bad to dismiss a case that had been argued and was pending 
decision). 

^ Elena Kagan, Presidential Administration, 114 ilARV. L. REV. 2245 (2001). 

Elena Kagan, Remarks at the Harvard Law School Faculty Workshop on Presidential Administration Article (Nov. 17, 
2000) (notes available at http;//Judiciary.senate.gov/nominations/l 1 IthCongressExecutiveNominations/upioad/KaganSG- 
Questionl3D-Part75.pdf) [hereinafter Ihesidentiai Administration Speech]. 

^ Id. at 2. 

Kagan, Presidential Administration 114 I lARV. L. REV. at 2246 n.*. 
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making the regulatoiy activity of the executive branch agencies more and more an extension of the 
President’s own policy and political agenda.”^®* Ka^n explained, 

[f]aced for most of his time in office with a hostile Congress but eager to show progress 
on domestic issues, Clinton and his White House staff turned to the bureaucracy to 
achieve, to the extent it could, the full panoply of his domestic policy goals. Whether 
the subject was health care, welfare reform, tobacco, or guns, a self-conscious and 
central object of the White House was to devise, direct and/or finally announce 
administrative actions — ^regulations, guidance, enforcement strategies, and reports — ^to 
showcase and advance presidential policies.^’’’ 

As Kagan noted later in her article, “Clinton’s use of directive authority over the executive branch 
agencies accelerated dramatically when the Democrats lost control of Congress , . . .’’^™ The directives 
were often linked to “Clinton’s legislative agenda,” and, for example, 

[tjhe many directives on patient protections . . . would have had less purpose if 
Democrats had maintained a working majority of both houses of Congress throughout 
Clinton’s time in office. These and similar directives functioned as an end run around 
Congress, and also a goad to Congress, in a context in which presidential inaction could 
incur a steep price from the press and the public. 

Contrasting Clinton’s supervision of the administrative state with that of the previous two 
presidents, Kagan stated. 

Where once presidential supervision had worked to dilute or delay regulatory initiatives, 
it served in the Clinton years as part of a distinctly activist and pro-regulatory governing 
agenda. Where once presidential supervision had tended to favor politically 
conservative positions, it generally operated during the Clinton Presidency as a 
mechanism to achieve progressive goals 

Kagan noted, however, that “[a] key aspect” of Clinton’s “system of administrative control 
raises serious legal questions.”^’^ “Clinton’s use of what [Kagan] call[s] directive authority — his 
commands to executive branch officials to take specified actions within their statutorily delegated 
discretion — ill-comports” with the conventional views about the relationship between Congress, the 
president, and administrative agencies.^^" Kagan explained that the “[ajccepted constitutional doctrine 
holds that Congress possesses broad, although not unlimited, power to structure the relationship 
between the President and the administration . . . Also, she explained, 

[t]he conventional view further posits, although no court has ever decided the matter, 
that by virtue of this power, Congress can insulate discretionary decisions of even 
removable (that is, executive branch) officials from presidential dictation — and, indeed. 


Id. at 2248. 


269 

270 
27! 
172 

273 

274 
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Id. 

W. at 23 12. 

W. at 23 13. 

Id. at 2249 (emphasis added). 
W. at 2250. 

W. at 2250-51. 

W. at 2250. 
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that Congress has done so whenever (as is usual) it has delegated power not to the 
President, but to a specified agency official.^’* 


While Kagan “acknowledge[d] that Congress generally may grant discretion to agency officials 
alone and that when Congress has done so, the President must respect the limits of this delegation, 
she defended Clinton’s actions by looking at the “statutory predicate underlying the conventional 
view.”^™ As Kagan explained in her speech, her “argument ... to the legality of this practice is that, 
contrary to the conventional view, a statute delegating power to named officials in the executive 
branch should not be viewed as foreclosing presidential directive authority.”^™ She argued for the 
necessity of “some kind of default rule or clear statement rule in mind — a rule requiring Congress to 
state explicitly either that the president shall have this power or that he shall not.”^* She believed that 
the best type of clear statement rule would be one “requiring Congress to say so clearly if it wishes to 
foreclose presidential directive authority.”^*' As she wrote in her article, “most statutes granting 
discretion to executive branch — but not independent — ^agency officials should be read as leaving the 
ultimate decisionmaking authority in the hands of the President.”^*^ Kagan also recognized “potential 
objections to enhanced presidential control of agency decisions raised, respectively, on behalf of 
Congress, agency experts, and affected constituencies.” While she “generally conclude [d] that these 
objections fail,” she did identify “select areas in which the objections reveal a need for limits on the 
presidential role.”^*^ In the conclusion of her article, she affirmed the “continuing roles” for Congress, 
agency experts, and constituency groups in “administrative governance,”^®’ 

Kagan’s views on the topic of presidential power can also be seen in her answers following the 
hearing on her nomination for solicitor general. When asked by Senator Specter if the “the President 
has the constitutional authority as commander-in-chief to override laws enacted by Congress and to 
immunize people under his command from prosecution if they violate these laws passed by Congre.ss” 
and if he has “the authority to circumvent the Foreign Intelligence Surveillance Act (FISA), and bypass 
the FISA court to conduct warrantless electronic surveillance that may include spying on 
Americans,”^*’ Kagan responded that “(t]he appropriate analysis in considering any question of this 
kind derives fi'om Justice Jackson’s concurring opinion in Youngstown Sheet & Tube Co. v. 

She explained. 


In that opinion. Justice Jackson describes three situations: the first where executive power 
is exercised pursuant to a congressional authorization; the second where executive power 
is exercised in the absence of any congressional action; and the third “when the President 
takes measures incompatible with the expressed or implied will of Congress.” In the last 
situation. Justice Jackson notes, presidential “power is at its lowest ebb” and “must be 
scrutinized with caution, for what is at stake is the equilibrium established by our 


Id. (footnote omitted). 


'"W. at 2320, 

Id. 

Presidential Administration Speech, supra note 265, at 5. 

Id. 

Id. at 2320. 

”’W.at2346. 

^"Id. 

^*’W.at2384. 

Solicitor General Hearing, supra note 5, at 168 (Written Questions for Solicitor General Nominee Elena Kagan from 
Senator Specter). 

Id. at 169 (citation omitted). 
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constitutional system.’* This does not mean the President never has power to act in such a 
situation, for on some occasions, as Justice Jackson recognizes. Congress is indeed 
“disabl[ed]” from acting upon a subject. But these occasions are rare and cannot be 
created or justified merely by a general invocation of the commander-in-chief power. 

These principles are the ones I would apply to the consideration of any executive action, 
including any action relating to FISA.^*” 

Kagan’s textbook answer provides little insight into her true views on the topic, especially when 
compared to her letter and law review article. The Senate should continue to seek clarification on her 
views regarding executive power. 


Aboktion 


According to the Washington Post, Kagan’s position on abortion may become a “sleeper issue” 
as both sides try to determine how she would rale if confirmed to the Supreme Court.^*’ President 
Obama, however, has made his position on abortion clear. In a July 2007 address before the Plaimed 
Parenthood Action Committee, then-Senator Obama stated in a pertinent part: 

I have worked on these issues for decades now. I put Roe at the center of my 
lesson plan on reproductive freedom when I taught Constitutional Law. Not simply as a 
case about privacy but as part of the broader struggle for women’s equality. Steve and 
Pam will tell you that we fought together in the Illinois State Senate against restrictive 
choice legislation— -laws just like the federal abortion laws, the federal abortion bans 
that are cropping up. I’ve stood up for the freedom of choice in the United States Senate 
and I stand by my votes against the confirmation of Judge Roberts and Samuel Alito. 

So, you know where I stand. But this [is more] than just about standing our 
ground. It must be about mote than protecting the gains of the past. We’re at a 
crossroads right now in America — and we have to move this country forward. This 
election is not Just about playing defense, it’s also about playing offense. It’s not Just 
about defending what is, it’s about creating what might be in this country. And that’s 
what we’ve got to work together on. 

There will always be people, many of goodwill, who do not share my view on 
the issue of choice. On this fundamental issue, I will not yield and Plarmed Parenthood 
will not yield. But that doesn’t mean that we can’t find common ground. Because we 
know that what’s at stake is more than whether or not a woman can choose an 
abortion.^™ 


Id. (alteration in the original), 

Michael D. Shear, Abortion Could Be Sleeper Issue in Supreme Court Confirmation Process, Wash. POST, May it, 
2010, nvai7a6/earhttp://www.washingtonpost.conFwp-dyn/content/article/20I0/05/ll/AB2010051I0I0I9.htinl. 

™ Senator Barack Obama, Address to Planned Parenthood Action Fund (July 17, 2007) (transcript available at 
http;//sites. googIe.com/site/lauraetch/barBckobainabeforeplannedparenthoodaction) (applause notation omitted) (second 
aiteration reflects audio rather than transcript). See also Robert P. George. Obama 's Abortion Extremism, PUBLIC 
Discourse: Ethics, Law, and the Common Good, Oct. 14, 2008, http;//www.thepublicdiscour5e.com/2008/10/l 33. 
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Furthermore, in a 2007 debate during his Presidential campaign, Obama was quoted as stating, ‘“I 
would not appoint somebody who doesn’t believe in the ri^t to privacy.”’ Given President 
Obama’s consistent record in defending the right to abortion, there is little reason to doubt that he 
would nominate an individual who holds his beliefs. His selection of Kagan indicates his belief that 
she would hold his views concerning a constitutional right to abortion, and therefore raises a rebuttable 
presumption that Kagan, as a Justice, would support that right and vote not to overrule Roe v. Wade 
and Planned Parenthood v. Casey. The question for Senators concerned with this issue, then is 
whether the hearings produce sufficient evidence to rebut the presumption. The burden of proof on this 
point rests with Kagan and the Administration. Any Senator who holds the view that Roe, Casey, and 
the abortion regime those decisions create are contrary to the Constitution should vote not to confirm 
Kagan unless she convinces him or her that she does not support those decisions and that regime. 

In trying to determine Kagan’s position on abortion, the pro-life group American’s United for 
Life pointed to contributions by Kagan to the National Partnership for Women and Families 
(NPWF).^’^ In the Senate questionnaire that Kagan filled out regarding her nomination for solicitor 
general, she stated, “In a questionnaire I submitted to the Senate in connection with a judicial 
nomination in 1999, I listed membership in the National Parmership for Women and Families as a 
result of charitable contributions. I have no current memory of whether such contributions ever made 
me a member of this organization.”^^"* NPWF is a pro-abortion organization. According to their 
website, “We have a deep, unwavering commitment to reproductive health whether it’s expanding 
your reproductive rights or blocking attempts to reveree hard-won gains. Our goal is to give every 
woman access to the full range of reproductive health information and services, including . . . abortion 
services.”^^^ Kagan’s affiliation with NPWF suggests a sympathetic leaning toward NPWF’s goal of 
supporting abortion. 

A memorandum sent to President Clinton on May 13, 1997, by Kagan and her boss, Bruce 
Reed, also raises questions about Kagan’s position on abortion. In the memorandum, Kagan 
recommended that President Clinton send a letter to Congress supporting separate substitute 
amendments proposed by Senator Daschle and Senator Feinstein regarding the Partial Birth Act (HR 
1122).^^ Each amendment included a health exception, but Senator Daschle’s amendment was more 
“stringent” than Senator Feinstein’s amendment.^^’ The differences in the language of the two 


Robert Barnes and Michael D. Shear, Abortion Rights Backers Get Reassurances on Nominee, Wash. Post, May 29, 
2009, available at http://www.washragtonpost.com/wp* 
dyii/content/article/2009/05/28/AR2009052803937.htrnl?wprss=TSS_nation. 

For a brief summary of that record, see George, Obama’s Abortion Extremism, supra note 290. 

Press Release, Americans United for Life, Yoest Notes Kagan Is "Stealth Candidate" with a "FUl-in-the-Blank" 
Approach to Law (May 10, 2010), http://www.aul. or^010/05/yoest-notes-kagan-is-stealth-candidate*with-a-fill-in-the- 
blan-approach-to-1aw/. 

Solicitor General Hearing, supra note 5, at 52 (Questionnaire for Non-Judicial Nominees: Elena Kagan). 

National Partnership for Women and Families, Issues & Campaigns, Reproductive Health, 
http://www.nat[onaipartnership.org/5ite/PageServer?pagename=issues_repro (last visited June 11,2010). 

Memorandum from Bruce Reed and Elena Kagan on Daschle and Feinstein Amaidments to the President of the United 
States 1 (May 13, 1997) (on file at the Clinton Presidential Library), available at 

http://www.clintonlibrary.gov/Documents/Kagan%20-%20Brucc%20Reed/Kagan%20-%20Bruce%20Reed%20- 
%20Subject%20File%20Serie.s/Box%2097%20Abonion%20Doc%203.pdf [hereinafter Memorandum on Daschle and 
Feinstein Amendments]. 

Id, According to the memorandum, 

Most critically, both amendments contain a health exception, though of different kinds. The Feinstein 
legislation would exempt an abortion if, “in the medical judgment of the attending physician, the abortion 
is necessary to . . . avert serious adverse health consequences to the woman." This language is essentially 
identical to the language you have used in calling for a health exception to the Partial Birth Act. The 
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amendments caused pro-abortion groups to oppose Senator Daschle’s proposal because they feared it 
would undermine Roe™ 

Although the memorandum recommended that President Clinton support both amendments, 
even though one of the amendments received opposition from pro-abortion organizations, that does not 
support the conclusion that Kagan advocated for a ban on partial-birth or late-term abortions. The 
memorandum urged President Clinton to support Senator Daschle’s amendment despite pro-choice 
opposition “in order to sustain your credibility on HR 1 122 and prevent Congress from overriding your 
veto.”^’’ The memorandum went on to state, given Clinton’s past statements and the American College 
of Obstetricians and Gynecologists’ support for the amendment, that “declining to support the 
amendment will weaken your position and increase the chance that Congress will override your 
veto.”'"' 


However, at least one pro-life group rejected the Daschle Amendment as a compromise. 
National Right to Life Legislative Director Douglas Johnson said at the time, ‘“The Clinton-Daschle 
proposal is an empty shell. It is a purely political contrivance. It has one purpose: to provide political 
cover for lawmakers who want to appear to their constituents to have voted to restrict partial-birth 
abortions, but without in any way offending the extreme pro-abortion lobby.’”^°' He finther explained 
that the ‘“Clinton-Daschle proposal was designed to look good on paper, and to fool unwary 
journalists, but in no way to impose the slightest actual impediment to the unfettered ability of 
abortionists to perform the procedures.’”™ 

Properly read, the memorandum expressed Kagan’s concern about the politics of Clinton’s 
position on the partial birth abortion ban, not the policy. Kagan does not appear to have actually 
encouraged President Clinton to support a partial-birth or late-term abortion ban. As a New York Times 
article pointed out, “[t]he memo anticipated that the Daschle plan would fail but suggested that it 
would provide political cover for enough senators to stick by the president when he ultimately vetoed 
the tougher bill sponsored by Republicans.”™ According to the New York Times, Clinton “accepted 
the recommendation, and the White House signaled support for the Daschle amendment the same day. 
The amendment was defeated, and the Republican-led Congress sent the tougher ban to Mr. Clinton, 
who vetoed it. An effort to override the veto fell three votes short in the Senate.”’” President 
Clinton’s apparent intention was to veto HR 1 122 (assuming that the Daschle Amendment failed), and 
Kagan’s memorandum merely urged his support of Senator Daschle’s substitute amendment to prevent 
an override of his later veto of HR 1 1 22. At best, this evidence seems to show that Kagan encouraged 
President Clinton’s pro-choice agenda, but the evidence certainly does not show she supported a 
partial-birth or late-term abortion ban. 


Daschle language is more stringent. It exempts an abortion when the physician “certifies that continuation 
of the pregnancy would , . . risk grievous injury to [the mother’s] phj^ica! health.” “Grievous injury” is 
then defined as “a severely debilitating disease or impairment specifically caused by the pregnancy, or an 
inability to provide necessary treatment for a life-threatening condition.” 

Id. (alterations in the original). 

Id. at 2. 

^^Id. 

Steven Erteit, Memo Misread: Elena Kagan Did Not Tell Clinton to Back Partial-Birth Abortion Ban,, LifeNews.COM, 
May II, 2010, http;//lifencws.coTn/nat6323.html. 

Peter Baker, As Clinton Aide, Kagan Recommended Tactical Support for an Abortion Ban, N.Y. TIMES, May 1 1, 2010, 
available at http://www.nytimes,coin/20i0/05/12/us/politics/12abarl.htin!. 

'^^Id. 
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A June 12, 1998, memorandum written by Kagan’s boss, Bruce Reed and Charles Ruff, may 
also provide insight into Kagan’s views on abortion. The memorandum indicated that Kagan supported 
applying the then-current Hyde Amendment to Medicare and not ruling that “Medicare can cover 
abortions necessary to protect the health of the woman (in addition to abortions allowed by Hyde).”™’ 
The memorandum noted that this option would “anger womens’ groups, which would prefer us to 
provide Medicare coverage of the widest possible range of abortions, even if doing so would provoke 
Republicans to enact contrary legislation.”’*’ Although Kagan did recommend that President Clinton 
adopt the more moderate view, the memorandum makes clear one of the “[p]ros” of the option Kagan 
endorsed was that “[t]his option is most likely to avoid a legislative showdown on abortion funding 
that we are unlikely to win.”’“’ Furthermore, the memo noted that the recommended option would 
“cover more abortions than the current policy allows.”’”* Once again, Kagan’s position does not show 
that she supports a centrist abortion policy. Instea4 this memorandum merely shows her decision was 
prompted by the politics of the situation. 

A piece of evidence that may actually reveal Kagan’s personal views on abortion can be found 
in Tfie Daily Princetonian article discussed above in which Kagan wrote, 

Reagan I expected, but Symms, Abdnor, Quayle, and Grassley I did not. Even after the 
returns came in, 1 found it hard to conceive of the victories of these anonymous but 
Moral Majority-backed opponents of Senators Church, McGovern, Bayh, and Culver, 
these avengers of "innocent life" and the B-1 Bomber, these beneficiaries of a general 
turn to the right and a profound disorganization on the left.’”* 

Kagan’s view of the pro-life movement seems evident in this essay. Her scare quotes around the words 
“innocent life” seem to indicate her disbelief that unborn babies are truly part of the human race. The 
Legislative Director of the National Right to Life Committee, Douglas Johnson, shared the same 
concern when he stated, “Was Ms. Kagan so dismissive of the belief that unborn children are members 
of the human family that she felt it necessary to put the term ‘innocent life’ in quote marks, or does she 
have another explanation?’’”” Although the essay expresses Kagan’s strong emotions following the 
election, the essay does not specifically state that Kagan is pro-choice. However, it does give a good 
glimpse into Kagan’s personal views about the pro-life movement. 

Finally, as a law clerk to Justice Marshall, Kagan wrote a memo to Justice Marshall on the case 
Bowen v. Kendrick?^' The case involved a challenge to the Adolescent Family Life Act (AFLA), 
which, as the Supreme Court described it, “is essentially a scheme for providing grants to public or 
nonprofit private organizations or agencies ‘for services and research in the area of premarital 


Memorandum from Bnice Reed and Charles F.C. Ruff on Hyde Amendment Application to Medicare and Abortion 
Coverage Requirements for Catholic Provider Sponsored Organizations to the President ofthe United States 3 (June 12, 
1998) (on file at the Clinton Presidential Library), available at 

http.V/www.politico.com/pdCPPM 1 54_memos5_9_05 1 1 lO.pdf (emphasis omitted) [heremafter Hyde Amendment 
Application Memorandum]. 

^Id. 

Id. at 3; see also id at 4. 

“'/i/. at3. 

ElenttK^gan, fear and Loathing in Brooklyn, The Daily Princetonian, Nov. 10, 1980, available at 
http://www.daiiyprincetonian.coin/20I0/05/03/26082 (emphasis added) 

Press Release, National Right to Life, National Right to Life Comments on the Nomination of Elena Kagan to U.S. 
Supreme Court (May 10, 2010), http://www.nr)c.org/pre5s_releases__new, Tlelease0510l0.html. 

’"487 U.S. 589 (1988). 
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adolescent sexual relations and pregnancy. As the Supreme Court described it, “[cjonsidering the 
federal statute both ‘on its face’ and ‘as applied,’ the District Court ruled that the statute violated the 
Establishment Clause of the First Amendment insofar as it provided for the involvement of religious 
organizations in the federally funded programs.”^*^ The Supreme Court, however, determined that 
“the statute is not unconstitutional on its face, and that a determination of whether any of the grants 
made pursuant to the statute violate the Establishment Clause requires further proceedings in the 
District Court.”^’”' In Kagan’s memo to Justice Marshall on the case, she wrote: 

“I think the [district court] got the case right. The funding here is to be used to support 
projects designed to discourage adolescent pregnancy and to provide care for pregnant 
adolescents. It would be difficult for any religious organization to participate in such 
projects without injecting some kind of religious teaching. The government is of course 
right that religious organizations ate different and that these differences ate sometimes 
relevant for the purposes of government funding. The government, for example, may give 
educational subsidies to religious universities, but not to parochial schools. But when the 
government funding is to be used for projects so close to the central concerns of religion, 
all religious organizations should be off limits.”^” 

When asked about the memo at her solicitor general confirmation hearing, Kagan said that, 
looking back at the memo she thought ‘“That is the dumbest thing I have ever heard.’”’'* In 
answering written questions from Senator Sessions, she expounded on her answer, stating: 

I indeed believe that my 22-year-oid analysis, written for Justice Marshall, was deeply 
mistaken. It seems now utterly wrong to me to say that religious organizations generally 
should be precluded from receiving funds for providing the kinds of services 
contemplated by the Adolescent Family Life Act. I instead agree with the Bowen Court’s 
statement that “[t]he facially neutral projects authorized by the AFLA — including 
pregnancy testing, adoption counseling and referral services, prenatal and postnatal care, 
educational services, residential care, child care, consumer education, etc. — are not 
themselves ‘specifically religious activities,’ and they are not converted into such 
activities by the fact that they are carried out by organizations with religious affiliations.” 

As that Court recognized, the use of a grant in a particular way by a particular religious 
organization might constitute a violation of the Establishment Clause — for example, if 
the organization used the grant to fund what the Court called “specifically religious 
activity.” But I think it incorrect (or, as I more colorfully said at the hearing, “the 
dumbest thing I ever heard”) essentially to presume that a religious organization will use 
a grant of this kind in an impermissible manner.’” 


Id. at 593 (quoting S. Rep. No. 97-161, at 1 (1981)). 

^'^Id 

'"Id. 

Solicitor General Hearing, supra note 5, at 163 (Questions for the Record for Elena Kagan Submitted by Sen. Jeff 
Sessions) (alteration in the original, but emphasis in Kagan’s memo). 

Id. ut 3% (Questioning of Sen. Specter). 

Solicitor General Hearing, supra note 5, at 163-64 (Questions for the Record for Elena Kagan Submitted by Sen. Jeff 
Sessions) (alteration in the original). 
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Questions 

• General Kagan, in your November 1 0, 1 980, article in The Daily Princetonian, entitled “Fear and 
Loathing in Brooklyn,” you called Senators Symms, Abdnor, Quayle, and Grassley “avengers of 
‘innocent life,”’ with the words “innocent life” in what appears to be scare quotes. Why did you 
put quotes around the words “innocent life?” Did you question these Senators’ commitment to the 
pro-life cause? Did you disagree with their assertion that unborn babies represent “innocent life?” 

o Do you think that your use of scare quotes could be seen as offensive to individuals who 
are deeply committed to the pro-life cause? To individuals who, to borrow your words, 
“abhor” abortion and consider it “a profound wrong” and a “moral injustice of the first 
order?” 

• Do you agree with the Court in Roe, that the Constitution protects a right to privacy and that the 
right to privacy extends to protect the right to abortion? 

• Professor John Hart Ely wrote in 1973 that “Roe is bad because it is bad constitutional law, or 
rather because it is not constitutional law and gives almost no sense of an obligation to try to be.” 
Do you agree with that statement? If not, why not? In your view, what is Roe 's constitutional 
basis? How does the Constitution’s text support the Court’s decision in Roel 

o If you think Roe 's reasoning was deficient, do you think the Court’s decision in Planned 
Parenthood v. Casey remedied the deficiencies? 

• Do you agree with Casey's definition of the “heart of liberty” as the “right to define one’s own 
concept of existence, of meaning, of the universe, and of the mystery of human life.”? If so, what 
in the Constitution’s text, structure, or history supports that definition? If that is the definition of 
constitutional liberty, on what principled basis can the courts limit its application? Is there a 
principled basis? For example, the Supreme Court in Glucksberg v, iVashington held that the Due 
Process Clause did not protect a right to assisted suicide. Yet, in Lawrence v, Texas, the Court 
depended on large part on Casey 's definition of liberty to hold unconstitutional on due process 
grounds a law prohibiting same-sex sodomy. What is the principled legal basis for distinguishing 
assisted suicide from sodomy and abortion such that sodomy and abortion are protected by the Due 
Process Clause but assisted suicide is not? What in the Constitution’s text, structure, or history 
supports that distinction? 

• With respect to Casey's undue burden standard, where does a judge find guidance to make a 
legally principled determination whether a law regulates abortion too much? Must the judge resort 
to balancing interests? What in any legal materials (in particular, the Constitution) guides this 
balancing? Does the decision really come down to questions of policy? Aren’t policy choices 
supposed to be left to the political branches or the states? 

• Do you agree with the Casey joint opinion’s stare decisis analysis? If so, why? If not, why not? Do 
federal courts really have the power to perpetuate decisions that are not supported by the 
Constitution? If so, how is this consistent with the power of judicial review as explained in 
Marbury v. Madison, which premised the power on the Constitution’s superiority to other sources 
of law in our system? If Marbury is correct, why should judicial decisions inconsistent with the 
Constitution stand while statutes inconsistent with the Constitution fall? 
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Other Issues 


Second Amendment 


Kagan’s views on the Second Amendment are as unclear as her views on many other 
controversial issues. Since her nomination was announced, news reports have identified previous 
positions that she took, which might provide insight into her views on the Second Amendment. For 
example, during Kagan’s tenure on President Clinton’s staff, she helped to draft an executive order 
“‘restricting the importation of certain semiautomatic assault rifles.’”®'* However, more evidence is 
necessary to determine whether Kagan’s personal views on the Second Amendment are represented by 
her work as a member of the Clinton Administration (i.e. whether she advised Clinton to “infringe 
upon the [Second] Amendment rights of Americans”). Furthermore, in 1987, as a law clerk for 
Justice Marshall, Kagan, in a memorandum to Justice Marshall on whether to grant certiorari, stated 
that “she was ‘not sympathetic’ toward a man who contended that his constitutional rights were 
violated when he was convicted for carrying an urrlicensed pistol.”®^* As a news report on the 
memorandum explained, “The man’s ‘sole contention [wa]s that the District of Columbia’s firearms 
statutes violateld] his constitutional right to “keep and bear arms,”’ Kagan wrote. ‘I’m not 
sympathetic.’”'^ 


Perhaps the statements that express more clearly her personal position on the Second 
Amendment are those made in the March 1 8 letter that she sent to Senator Specter. When asked by 
Senator Specter about whether she believed Heller was rightly decided, Kagan stated. 

Although I have never written about or taught the Second Amendment, I have read a 
fair bit of the scholarship that has appeared in recent years regarding the original 
meaning and history of the Second Amendment. I have always found this scholarship 
singularly difficult to evaluate. Both sides (that is, the individual rights view and the 
collective rights view) present cogent and sometimes powerful arguments, and I have 
come away thinking that immersion in the primary sourees, which I have never 
attempted, would be necessary to choose between them with any degree of confidence. 

My instinctive response to reading the opinions in Heller last summer was much the 
same. This is not to say that the questions at issue are incapable of resolution; to the 
contrary, I have no doubt that the textual and historical questions with which the 
opinions wrestle are fundamental to appropriate constitutional analysis. It is only to say 
that I have not done the work required. I therefore have no reason to believe that the 
Court’s analysis was faulty. 

Kagan went on to state that “if confirmed as Solicitor General, I would view Heller — and its 
fundamental understanding that the Second Amendment guarantees an individual right to keep and 
bear arms — as settled law, and I would fully accept the Court’s determination.”'^' Since Kagan may 


Brian Darling, Kagan Bad on Guns, HUMAN Events, May 14, 2010, available at 
http://www,humanevents.coin/article,php?id=36973 (quoting James Oliphant, She’s a White Home Taferon, Los Angeles 
Times, May 1 1, 2010, http://articies.lBtimes.eom/2010/may/l l/nation/ia-na-kagan-prolile-2010051 1/2) 

™Id. 


™ Greg Stohr & Krisdn Jensen, Kagan Was 'Not Sympathetic ' as Law Clerk to Cun-Rights Argument, Bloomberg.com, 
May 13, 2010, http://www.bloomberg.com/apps/news?pid=206010I0&sid=aP135t8uR6G3#. 

™ Id. 

March 1 8 Letter, rupra note 131, at 6. 

Id. at 1. 
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well soon be one of the Justices determining the scope of the right identified in Heller^ it is important 
to understand how she would approach interpreting the Second Amendment. 

Questions 

• General Kagan, you said in a March 1 8 letter to Senator Specter that you thought both sides in the 
Second Amendment debate — “the individual rights view and the collective rights view” — “present 
cogent and sometimes powerful arguments . . . Would you characterize the Court’s decision in 
Heller as a close call? 

o What should the Court do in the situation of a “close call”? What should the Court do if 
analysis of constitutional text, structure, and history do not lead to a definitive answer? 

• You told Senator Specter that you had not closely studied the issue, and, therefore, you had “no 
reason to believe that the Court’s analysis was faulty.” You also said that as Solicitor General you 
would “view Heller ... as settled law.” If confirmed to the Supreme Court, would you still view 
Heller as settled law? 

• You have done research and written on the First Amendment. How would you compare the 
importance of the right embodied in the Second Amendment with the rights embodied in the First 
Amendment? 


Foreign/International Law 

Kagan’s views about the relevance of foreign or international law in interpreting our 
Constitution and its use in Supreme Court decisions deserve inquiry. Statements she made during her 
confirmation hearings for solicitor general and during her time as dean of Harvard Law School, and 
her full-throated support of President Aharon Barak, suggest she would support the use of foreign or 
international law as a Supreme Court Justice. 

In follow-up questions after the hearing on her nomination to be solicitor general, Senator 
Specter asked Kagan, “[I]s it ever proper forjudges to rely on contemporary foreign or international 
laws or decisions in determining the meaning of provisions of the Constitution?”^^* Specter then 
continued to ask Kagan under what circumstances she would “consider foreign law when interpreting 
the Constitution” in general and the Second and Eighth Amendments in particular.^^’ Kagan 
responded, “At least some members of the Court find foreign law relevant in at least some contexts. 
When this is the case, 1 think the Solicitor General’s office should offer reasonable foreign law 
arguments to attract these Justices’ support for the positions that the office is taking.”^^ Kagan 
continued to give her opinion about when Justices would most likely take foreign law into 
consideration by stating, “Even the Justices most sympathetic to the use of foreim law would agree 
that the degree of its relevance depends on the constitutional provision at issue.”**” She explained, “A 
number of the Justices have considered foreign law in the Eighth Amendment context, where the 


Solicitor General Hearings supra note 5, at 1 66. 
Id. 

™ Id. at 166-67. 

Id. at 167. 
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Court’s inquiry often focuses on ‘evolving standards of decency’ and then on the level of consensus 
favoring or disfavoring certain practices.”^ * However, she further explained, 

none of the Justices relied on other nations’ restrictions on gun rights in their opinions in 
District of Columbia v. Heller^ and the grounded historical approach adopted in that case 
(and echoed even in the dissents) would grant no relevance to arguments from 
comparative law in defining the scope of the Second Amendment right. 

Kagan placed a qualification, however, on her answer to Senator Specter’s question when she said, 
“This set of questions appears different when viewed from the perspective of an advocate than when 
viewed from the perspective of a judge. Therefore, Kagan’s answer as a solicitor general nominee 
offers little insight into how she would use foreign or international law if confirmed as a Justice on the 
Supreme Court, 

Kagan further clarified her position on the use of foreign or international in her March 18 letter 
to Senator Specter. She explained, "^There are some circumstances in which it may be proper for 
judges to consider foreign law sources in ruling on constitutional questions. . . . This is most often the 
case when the Court has deemed interpretation of a provision to rest in part on current practices and 
norms regarding some subject.” 

Kagan stated the Eighth Amendment is the “classic case” where the Supreme Court “in 
determining what counts as ‘cruel and unusual’ punishment, often looks to ‘evolving standards of 
decency that mark the progress of a maturing society’ as exemplified by practices both in the United 
States and around the world.”^^^ She also stated that she did “not know of any bodies of constitutional 
doctrine other than that associated with the Cruel and Unusual Punishment Clause of the Eighth 
Amendment that survey current practices and norms in this way.”^^^ Kagan’s expanded answer is 
troubling. Not only does she acknowledge that “[tjhere are some circumstances in which it may be 
proper forjudges to consider foreign law sources in ruling on constitutional questions,” she appears to 
accept the notion that “current practices and norms” are relevant to interpreting constitutional 
provisions. Such a loose standard leaves ample room forjudges to insert their own values and policy 
preferences into constitutional interpretation. 

As dean of Harvard Law School, Kagan has made comments about international law. During 
opening remarks at an International Law Journal Conference at Harvard Law School, Kagan called the 
topic being discussed, the “relationship between domestic constitutions and international law”, “such 
an important one” that was becoming more important “every year as the different legal systems of the 
world become more and more interwoven and as that interweaving creates all kinds of complex 
difficulties and issues. 


Id. (citation omitted). 

Id at 166. 

March 18 Letter, suprano\& 131, at 3 (emphasis added). 

Id. (citation omitted). 

Id. In her answer, Kagan overlooked the majority’s citation to foreign law and practices in Lawrence v. Texas. See 539 
U.S. 558, 572-77 (2003). 

Videotape: April 18, 2008 International Law Journal Conference (Harvard Law School Media Services 2008), available 
at http://judicia 1 y.senate.gov/nommations/SupremeCourt/KaganQue 5 tjormaire.cfm (comment begins at 3:16 mark). 
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Also, during a public conversation with Supreme Court Justice Ginsburg, Kagan asked Justice 
Ginsburg about a then-recent New York Times article that “talk[ed] about foreign courts’ reception of 
U.S. Supreme Court opinions and sa[id] that foreign courts really no longer cite the U.S. Supreme 
Court at least to the extent that they used to.” ^ ’ Kagan posed the questions: “Why has that 
happened? Do you care about it?”^^ Justice Ginsburg started her response with this statement: “I 
have often said that if we don’t listen, we won’t be listened to.”’^’ In her response Ginsburg also noted 
that there is a “tremendous misunderstanding about references to decisions of tribunals abroad, and 
that is, they are [in] no sense binding on any United States judge, they are simply informative, they 
may be highly persuasive.”^^* She said that she does not understand why it is acceptable to note in an 
opinion that she had considered a law review article, but it is not acceptable to admit that she had 
consulted a foreign opinion. 

Finally, in a short article on revisions to Harvard’s first-year student curriculum, which 
included a requirement to take a class in international or comparative law,^^’ Kagan noted that “[t]he 
courses in international and comparative law are opening up new questions and possibilities, showing 
choices made by different srxrieties and challenges that arise from globalization, while also helping 
every student to locate American law in the larger map of laws, politics, and histories across the 
world. She also said in remarks to Lex Mundi, “the world’s leading association of independent law 
firms,”^'" that 

law schools have two interrelated tasks. They have to do a better job of convincing our 
students of the great relevance and importance of international and comparative law in 
their legal studies. And they have to do a better job of incorporating and integrating 
international and comparative law issues into the curriculum.^'’^ 

“One important way” to “accomplish these tasks” she said was to “bring to law schools visiting 
professors and practitioners from abroad.”^"'^ She explained that “[fjoreign lawyers and law professors 
often will have the deepest and most detailed knowledge of their legal systems. More broadly, they 
will help to make American students aware that there are many different ways of solving legal 
problems and of using law to shape public life.”’” She further stated that, 

equally if not more important, law schools must find ways to encourage U.S. trained 
teachers to retool our courses and our research to better raise and address international 
and comparative law and practices. I’m not talking here about encouraging more US- 
trained lawyers to go into the field of international law or comparative law itself. 


videotape: September 20, 2008 Q&A — With Justice Ginsburg, Harvard Law School Alumni “Celebration 55” (Harvard 
Law School Media Services 2008), available at 

http;//judiciary.scnate.gov/nominations/SupremeCoutt/KaganQuestionnaire.cftn (cotiunent begins at 4 1 :06 mark). 

”” Id. 

“’W. at 41:30 
“K at 44:02. 

Elena Kagan, The Harvard Law School Revisited, 1 1 GREEN BAG 2D 475, 478 (2008). 

"“Id 

Lex Mundi Homepage, http://www.lexmundi.com Oast visited May 21, 2010). 

Elena Kagan, Remarks at the Lex Mundi Armual North American Meeting (May 15, 2004) (notes available at 
http://judiciaiy.senate.gOv/nominations/l 1 IthCongressExccutiveNominations/upIoad/KaganSG-QuestionUD-Partbl pdf) 
Id 
^»Id 
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although that too is important. I’m talking about all faculty in all courses thinking about 
the international and comparative dimensions of what they do.^'*^ 

Senators should carefully question Kagan about how, if confirmed, she would approach the use 

of foreign or international law in her opinions. Her written answers to Senator Specter certainly raise 

concerns that, if confirmed, she would join the Justices who believe that it is proper to consider foreign 

or international law. 

Questions 

• In your March 18 letter to Senator Specter, you wrote that “[tjhere are some circumstances in 
which it may be proper for judges to consider foreign law sources in ruling on constitutional 
questions .... This is most often the case when the Court has deemed interpretation of a provision 
to rest in part on current practices and norms regarding some subject.” By this answer, can we 
assume that you believe that it is appropriate for judges to, at times, look to foreign law in 
interpreting and applying the Constitution? 

• Do you think that it is appropriate for the Court to “deem[] interpretation of a [constitutional] 
provision to rest in part on current practices and norms regarding some subject”? If so, how is the 
Court to determine what constitutes “current practice and norms”? What principled basis exists for 
keeping this search from devolving into looking over the heads of guests to pick out your friends? 

• Doesn’t such a loose test leave room for the judge to substimte her own policy positions for 
“current practices and norms”? 

• You cite the Eighth Amendment as a “classic case.” Do you believe that it is appropriate for the 
Court, in the Eighth Amendment context, to look to foreign law? Which country’s law? What 
principle guides the judge in determining which country’s practices are relevant? 

• In Lawrence v. Texas, the Court cited to several sources of foreign law and practice (e.g., the 1957 
Wolfenden Report on laws punishing homosexual conduct and decision by the European Court of 
Human Rights) to support its decision to hold the Texas sodomy law unconstitutional. Do you 
agree with the Court’s use of foreign sources in Lawrence? 

• You held a “public conversation” with Justice Ginsburg as part of an event while you were dean of 
Harvard Law School. You asked her about a then-recent New York Times article addressing 
“foreign courts’ reception of U.S. Supreme Court opinions and saying that foreign courts really no 
longer cite the U.S. Supreme Court at least to the extent that they used to.” You asked her, "Why 
has that happened? Do you care about it?” General Kagan, do you care about it? If so, why? 

• In her answer, Justice Ginsburg said: “I have often said that if we don’t listen, we won’t be 
listened to.” She also stated that there is a “tremendous misunderstanding about references to 
decisions of tribunals abroad, and that is, they are in no sense binding on any United States judge, 
they are simply irrformative, they may be highly persuasive.” Do you agree with her answer? 
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Conclusion 


The nomination of Elena Kagan causes several reasons for concern. Although she has 
generally steered clear of controversial social issues in her scholarly writings, there are enough red 
flags in her record to cause reasonable concern that if confirmed as a Justice she would be another 
reliable vote to constitutionalize controversial policy decisions (for example, on same-sex marriage) 
that the Constitution leaves to the people and their representatives. Therefore, while it would seem that 
Kagan possesses the technical skills — analytical ability, writing abiUty, and the ability to make cogent 
and coherent arguments — to be a Supreme Court Justice, it is important that she address these areas of 
concern during her confirmation hearing. Although she disavowed (or at least greatly nuanced) her 
position when facing her own confirmation hearing, Kagan has argued forcefully that Senators should 
ask searching questions about a potential Justice’s judicial philosophy and how that philosophy would 
affect specific cases, thus practically inviting such questioning in her ovm hearing. Given the red flags 
in Kagan’s record. Senators who are concerned about limiting the Court to its proper role in our 
constimtional republic should take her up on that invitation. 
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INTRODUCTION 

In accordance with ACLU Policy 519, this report summarizes the civil liberties 

and civil rights record of Elena Kagan, who was nominated by President Obama on May 

10, 2010, to replace Justice John Paul Stevens as an Associate Justice of the U.S. 

Supreme Court. ACLU Policy 519 provides: 

Whenever a Supreme Court nominee is sent to the Senate the 
ACLU will prepare a report for use by the Senate, the press and the 
public in evaluating the nominee. The report will examine the 
nominee’s record with respect to civil liberties, and the role of the 
courts in protecting civil liberties, including the nominee’s judicial 
record (if any), writing, speeches, and activities. 

Kagan is currently serving as Solicitor General, the third ranking official in the 
Justice Department and the federal government’s chief advocate before the U.S. Supreme 
Court. She is the first woman ever to hold that position. She was also the first woman 
Dean of Harvard Law School, a position she held for six years prior to her appointment 
as Solicitor General. 

Except for a three year stint as an associate at Williams & Connolly in 
Washington D.C. from 1987-1989, Kagan has spent her entire professional career in 
government and academia. After graduating from Harvard Law School in 1986, she 
spent one year clerking for Judge Abner Mikva of the U.S. Court of Appeals for the D.C. 
Circuit and then clerked on the U.S. Supreme Court for Justice Thurgood Marshall. She 
taught at the University of Chicago Law School from 1991-1994 and at Harvard Law 
School from 1999-2009. The years in between were spent in the Clinton administration. 
Kagan worked in the White House Counsel’s office from 1995-1996, and served as 
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Deputy Director of the Domestic Policy Council from 1997-1999. In addition, she acted 
as special counsel to the Senate Judiciary Committee during the confirmation hearing of 
Justice Ruth Bader Ginsburg in the summer of 1993. 

Kagan’s intellect and knowledge of the law arc amply demonstrated by her record 
of professional achievement, and arc acknowledged even by her critics. There has been a 
great deal of discussion since her nomination about the fact that she has never been a 
judge and that, if confirmed, she will be the only member of the current Court without 
prior judicial experience. The current Court is a historical anomaly in that regard, 
however. Earl Warren was not a judge before he was appointed to the Supreme Court, 
nor was Felix Frankfurter or William Douglas or Hugo Black or William Rehnquist. 
Indeed, there was only one former judge on the Supreme Court that decided Brown v. 
Board of Education in 1954. Both Chief Justice Roberts and Justice Thomas, moreover, 
only served briefly as federal judges before being elevated to the Supreme Court. 

Whether this Court would benefit more from the addition of another sitting judge 
or someone who brings a different set of experiences to the bench is a matter of 
legitimate debate. But, Kagan’s lack of judicial experience docs have an undeniable 
impact on the confirmation process. By comparison to most recent Supreme Court 
nominees, there is a relatively slim paper record on which to evaluate Kagan’s views on a 
wide range of issues. Her legal scholarship is impressive but it has been focused 
primarily on two areas: free speech and presidential power. Even where she has written 
extensively, her conclusions are often framed cautiously. Her articles frequently begin 
with a disclaimer that they are intended to be descriptive rather than normative, to raise 
questions rather than to offer solutions. 
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The briefs she has filed as Solicitor General are more forceful in their advocacy, 
but they raise a different set of issues. The Solicitor General is the government’s lawyer 
in the Supreme Court and the positions Kagan has taken as Solicitor General on behalf of 
her client do not necessarily reflect the positions she would take as a Justice on the 
Supreme Court. Likewise, positions she took in memos she wrote while on the Domestic 
Policy Council rarely discuss her legal views. They more often reflect pragmatic 
concerns and favor a centrist approach that was very much in tune with the prevailing 
political strategy of the Clinton administration. 

In part because there is so little else to rely on, we have not ignored these sources 
entirely in preparing this report but wc have tried to cite them carefully and in context. 
For example, it seems fair to give greater weight to comments Kagan made during her 
confirmation hearing for Solicitor General than to comments she may have expressed in 
less formal settings or long ago. In addition, legal positions Kagan has taken as Solicitor 
General seem most informative when they coincide with positions she took on earlier 
occasions when speaking on her own behalf. 

The simple truth is that there is much that wc do not know about Kagan’s views 
on the Constitution and the Court. Most fundamentally, she has said very little so far 
about her approach to constitutional interpretation. More specifically, the available 
record offers very few clues about her constitutional views on criminal justice, 
immigration, voting rights, prisoners’ rights, due proeess, the Establishment Clause, and a 
host of other recurring Supreme Court topics. This report addresses the views that Kagan 
has expressed; it does not speculate on views that she has not expressed. 
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FREE SPEECH 

Elena Kagan has written more extensively on free speech than any other subject. 
Her principal thesis is that modem First Amendment jurispmdence has been primarily 
designed to identify and invalidate viewpoint discrimination ~ that is, instances in which 
the government is acting to suppress particular ideas because those ideas are unpopular, 
or deemed wrong, or are contrary to the self-interest of those in power. The converse is 
also tme, as she points out; First Amendment law generally bars the government from 
granting extra legal protection to those ideas it favors.* 

The notion that viewpoint discrimination violates the First Amendment is hardly a 
novel one and Kagan would not claim otherwise. Oliver Wendell Holmes invoked the 
metaphor of a marketplace of ideas more than ninety years ago,^ and the Supreme Court 
has spoken frequently about the First Amendment requirement of viewpoint neutrality in 
recent years. ^ Kagan’s articles assume the principle of viewpoint neutrality and then 
make two different points. 

First, legislative purpose is central to the Court’s First Amendment analysis even 
though it frequently claims otherwise. In this regard, she argues, we should look at what 
the Court does rather than what it says. By subjecting content-based laws to strict 
scrutiny and content-neutral laws to relaxed judicial review, the Court has created a 
doctrinal framework that allows it to look more closely at laws that are more likely to be 

' Kagan has developed this theme in several articles. See “Private Speech, Public Purpose; The Role of 
Governmental Motive in First Amendment Doctrine,” 63 U. Chi. L. Rev. 413 (1996); “Regulation of Hate 
Speech and Pornography after R.A.V.,” 60 U. Chi. L. Rev. 873 (1993); “The Changing Faces of First 
Amendment Neutrality: R.A.V, v. St. Paul, Hu.sl v. Sullivan, and the Problem of Content-Based 
Underinelusion,” 1992 The Supreme Court Review 29 (1992). 

^ Abrams v. United States, 250 U.S. 616, 630 (19I9)(HoImes, J. dissenting). 

^ See, e.g., Texas v. Johnson, 491 U.S. 397, 414 (1989)(“If there is a bedrock principle underlying the First 
Amendment, it is that the government may not prohibit the expression of an idea because society finds the 
idea itself offensive or disagreeable.”)(collecting cases). 

4 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 00656 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



647 


motivated by hostility to certain ideas. Put another way, there is less reason forjudges to 
look closely at laws that impose time, place and manner regulations on all speech 
regardless of content because there is less reason to suspeet that such regulations are 
viewpoint-based. On the other hand, laws that single out certain categories of speech for 
favorable or unfavorable treatment based on content run a greater risk of crossing the line 
into unconstitutional censorship. Similarly, the risk of censorship is high when 
government officials arc given standardless discretion to license speech by, for example, 
granting or withholding parade permits. Thus, those laws too have traditionally been 
reviewed skeptically by courts. In effect, Kagan says, the Court has decided that content- 
discrimination and content-neutrality are better ways to determine legislative purpose in a 
First Amendment context than relying on selective statements by individual legislators in 
an effort to discern the collective purpose of a legislative body. 

Second, in Kagan’s view the Court has been inconsistent in applying the doctrine 
of viewpoint-neutrality. She illustrates her point by distinguishing two Supreme Court 
decisions. In R.A.V. v. City of Si. Paul* the Court struck down a municipal ordinance 
that made it a crime to engage in certain expressive conduct that aroused “anger, alarm, 
or resentment in others on the basis of race, color, creed, religion, or gender.” The 
decision was unanimous but the Court divided on its rationale. Four members of the 
Court took the position that the ordinance was unconstitutional because its broad 
language reached constitutionally protected speech. Justice Scalia took a different view. 
Writing for five members of the Court, he was willing to assume that the ordinance 
criminalized only “fighting words,” which had long been regarded as unprotected speech 


“505 U.S. 377(1992). 
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under the First Amendment. Nevertheless, he wrote, the St. Paul ordinance is 
unconstitutional because it docs not prohibit all “fighting words.” Instead, it prohibits 
only some “fighting words” based on the ideas they express and that, he concluded is a 
form of viewpoint discrimination. 

One year earlier, in Rusl v. Sullivan,^ both sides of the Court’s ideological 
spectrum had taken very different positions on what Kagan sees as a related question. 
The i.ssue in Rust was whether family planning clinics that received federal funds could 
be barred from providing abortion referral or counseling. The dissent characterized that 
prohibition as viewpoint discrimination and therefore unconstitutional. The conservative 
majority, on the other hand, mlcd that the principle of viewpoint neutrality did not apply 
because the First Amendment does not guarantee anyone a right to federal funding. 

For Kagan, the two decisions arc logically irreconcilable. She also believes that 
the majority got it right in R.A. V. and wrong in Rust. As she explained, if the government 
cannot discriminate on the basis of viewpoint when it punishes “fighting words,” even 
though “fighting words” are unprotected by the First Amendment, then the government 
cannot discriminate on the basis of viewpoint when it funds private family planning 
clinics, even though the Constitution does not require the government to fund family 
planning clinics at all. 

It seems reasonable to infer from Kagan’s discussion of these two cases that she 
views the principle of viewpoint neutrality as a cornerstone of First Amendment law and 
that she is committed to enforcing that principle in an evenhanded way. For example, 
Kagan regards hate speech laws as viewpoint-based and thus unconstitutional. Like the 


* 500U.S. 173 (1991). 
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Supreme Court, however, she distinguishes between laws punishing hate speech and laws 
punishing hate crimes.® In Kagan’s view, the latter do not offend the principle of 
viewpoint neutrality because she believes that hate crime laws “are best understood as 
targeting not speech, but acts.”’ That is the ACLU’s position, as well. 

More problematically, Kagan has shown sympathy for efforts to regulate what she 
describes as “low value speech.” According to Kagan, “the regulation of speech falling 
within low-value categories often raises fewer eoncenjs than usual about improper 
purpose.” Applying that principle to pornography, Kagan has suggested that a 
pornography regulation focused on sexual violence “seems worth consideration” and 
might be characterized as viewpoint-neutral.* The idea that efforts to regulate graphic 
sexual violence may be viewpoint neutral pre.sumably reflects Kagan’s view that 
“obscenity causes significant harm to our society, especially to women and children.”’ 
But, Kagan’s embrace of anti-pornography efforts is both tentative and limited. In the 
same article, she made clear that efforts to regulate pornography that promotes the 
subordination of women are viewpoint-based and were properly struck down by the 
courts.” 

Elaborating on the concept of “low-value” speech, Kagan has said: 

Perhaps what sets these categories apart is not that the speech 
within them is low value, but that regulation of the speech within 
them is low risk. No matter that a regulation of these categories is 


‘ msconsin v. Mitchell, 508 U.S. 476 (1993). 

^ “Regulation of Hate Speech and Pornography after R.A, V,, supra n.l, at 884. 

* Id. at 890. 

’ See Answers to Written Questions of Senator Chuck Grassley to Elena Kagan, submitted during her 
confirmation hearing for Solicitor General, Answer 2. 

Supra n.7, at 875 (discussing American Booksellers Ass'n, Inc. v. Hudnut, 771 F.2d 323 (7'*' Cir. 198.5), 
aff d mem, 475 U.S. 1001 (1986)), 
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content based, even viewpoint based; the government need not 
satisfy the usual standard beeause the courts do not suspect, to the 
usual extent, that the government’s asserted interest is a pretext." 

If all that Kagan means by this passage is that the government is less likely to be 
motivated by a desire to suppress ideas when it regulates commercial speech, for 
instance, than when it regulates political speech, her comment is not particularly 
troubling. But, to the extent that it suggests a willingness to create a hierarchy of high 
and low value speech based on whether the government is likely to engage in viewpoint 
discrimination, it is far more troubling. The concern that it may signal the latter is 
heightened by the brief that Kagan submitted to the Supreme Court earlier this Term in 
United States v. Stevens 

The Court ruled in Stevens that a federal law making it a crime to create, sell, or 

possess “depictions of animal cruelty” was overbroad and therefore violated the First 

Amendment. In defense of the statute, the government argued that depictions of animal 

cruelty should be treated as outside the First Amendment based on the following te.st; 

“Whether a given category of speech deserves First Amendment protection depends on a 

categorical balancing of the value of the speech against its societal costs.” By an 8-1 

vote, the Court decisively rejected that proposition. As Chief Justice Roberts explained: 

As a free-floating test for First Amendment coverage, [the 
government’s proposal] is startling and dangerous. The First 
Amendment’s guarantee of free speech does not extend only to 
categories of speech that survive an ad hoc balancing of relative 
social costs and benefits. The First Amendment itself reflects a 
judgment by the American people that the benefits of its 
restrictions on the Government outweigh its costs. Our 


“Private Speech, Public Purpose,” .ritpra n.l, at481. 
130 S.Q. 1577 (2010). 
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Constitution forecloses any attempt to revise that judgment simply 
on the basis that some speeeh is not worth it.'^ 

Kagan’s academic approach to campaign finance reform may also shed light on 
the position she took as Solicitor General in Citizens United v. FEC. In her role as an 
academic, she wrote that government efforts to equalize campaign speech are properly 
subject to strict scrutiny because of “the absence of any clear criteria for deciding what 
state of public debate constitutes the ideal and how far current debate diverges from it,” 
as well as “[t]he ease with which improper purpose can taint a law directed at equalizing 
expression.”'^ In her role of Solicitor General, she chose not to defend the prohibition on 
corporate campaign speech on the ground that such speech had the capacity to 
overwhelm public debate.'* Instead, she relied heavily on a shareholder protection 
rationale that a majority of the Court rejected. 

On a related issue that Congress is now considering in light of the decision in 
Citizens United - namely a ban on independent expenditures by U.S. corporations with 
significant foreign ownership — Kagan once wrote a memo while in the White House 
Counsel’s Office expressing her view that a “ban on non-citizen contributions is 
unconstitutional (though a ban on foreign contributions) would not be.”'’ Interestingly, 
she expressed a different view in an October 1996 email in which she offered the 


at 1585. 

130 S.Q. 876 (2010). 

“Private Speech, Public Purpose," .supra n.l, at47l. 
'‘l30S.Ct. at 923. 

’’ Handwritten note from Elena Kagan to Jack Quinn, undated. 
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following response to the question of whether a ban on eontributions from non-citizens 

raises constitutional difficulties:'* 

It is unfortunately true that almost any meaningful campaign 
finance reform proposal raises constitutional issues. This is a 
result of the Supreme Court’s view - which I believe to be 
mistaken in many cases - that money is speech and that attempts to 
limit the influence of money on our political system therefore 
raises First Amendment problems. 1 think that even on this view, 
the Court could and should approve this because of the compelling 
governmental interest in preventing corruption. But I also think 
the Court should reexamine its premise that the freedom of speech 
guaranteed by the First Amendment entails a right to throw money 
at the political system. 

As is so often the case with Kagan’s memos and emails, however, it is not clear in 
context whether this statement represented her own opinion or what she understood to be 
the position of the Clinton White House. 


PRESIDENTIAL POWER 

Kagan’s other principal academic interest has been administrative law and, more 
specifically, the extent to which presidents can and should exercise control over 
administrative agencies. Based on her experience as Deputy Director of the Domestic 
Policy Council during the Clinton administration, Kagan is a forceful advocate for what 
she has called “presidential administration.”'" As a matter of policy, she believes that 
presidential control of the administrative process increases both accountability and 
effectiveness. As a matter of law, she argues that laws delegating authority to 
administrative agencies should be understood as delegating authority to the president as 
the Chief Executive unless Congress clearly indicates otherwise. 


“ E-mail from Elena Kagan lo Paul J. Weinstein, Jr., dated October 31, 1996. 
“Presidential Administration,” 1 14 Harv.L.Rev. 2245 (2001 ). 
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The caveat is a critical one. It distinguishes Kagan from conservative seholars 
who have promoted the idea of a “unitary executive,” and Bush administration officials 
who used that theory to argue in favor of inherent presidential powers supposedly derived 
from Article II of the Constitution. Kagan does not “espouse the Unitarian position.”^” 
Her view of presidential power is expansive but it ultimately rests on statutory 
authorization. As she says, “[t]he original meaning of Article II is insufficiently precise 
and, in this area of staggering change, also insufficiently relevant to support the Unitarian 
position.”^' 

Rather than rely on Article II, Kagan proposes a rule of statutory construction. If, 
Congress has not addressed the question of presidential authority, as is usually the case, 
Kagan would presume that a delegation of authority to an administrative agency includes 
a delegation of authority to the president over the same subject matter. Unlike the 
Unitarians, however, Kagan recognizes the power of Congress to insulate administrative 
agencies from presidential control so long as it does so expressly. She also distinguishes 
between executive branch agencies and independent agencies on the theory that the 
decision to establish an independent agency represents a “self-conscious[]” choice by 
Congress to limit the president’s appointment and removal process and to shield the 
agency from presidential influence. Finally, and most importantly in the present political 
climate, she states unequivocally that the president “has no greater warrant than an 
agency official to exceed the limits of statutory authority 


™ Id at 2326. 
Id 

“ Id. at 2349 
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NATIONAL SECURITY 

Kagan’s article on “presidential administration” was written before 9/11. Today, 
the debate over presidential power, whether derived from Article 11 or inferred from the 
interstices of congressional legislation, is largely focused on issues of national security. 
Both sides in that debate have found cause for concern in Kagan’s approach. On the one 
hand, John Yoo has criticized Kagan for conceding in his view that Congress could limit 
the president’s national security powers.^^ On the other hand, critics of the Bush 
administration’s approach to terrorism have worried that Kagan’s willingness to read 
statutory ambiguity as an endorsement of presidential power risks the sort of civil 
liberties violations that occurred during the Bush years. In fairness, Kagan was probably 
not thinking about national security when she wrote her article. That said, her favorable 
citation to Justice Jackson’s famous opinion in Youngstown Steel^* at least gives reason 
to hope that she does not see a national security exception to the principle that the 
president must obey the laws that Congress has enacted. But, conversely, there nothing 
in Kagan’s academic writing suggesting that she would grant the president less discretion 
over national security than routine administrative matters or seek ways to narrow the 
scope of an ambiguous congressional mandate in the national security context. Clearly, 
these questions are vitally important and they should be discussed at Kagan’s 
confirmation hearing. 


Johr Yoo, “An Executive Without Much Privilege,” The New York Times, May 26, 2010. 

Youngstown Sheet t& Tube Co v. Sawyer, 343 U.S. 579, 634 (l952)(holding that President Truman’s 
seizure of privately-owned steel mills during the Korean War was inconsistent with “the will of Congress” 
and therefore unconstitutional). See also Answers to Written Questions for Solicitor General Nominee 
Elena Kagan from Senator Specter, submitted during her confirmation hearing for Solicitor General, 
Answer 6. 
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During her confirmation hearing for Solicitor General, Kagan was asked a series 

of questions hy Senator Lindsay Graham that also deserve further exploration at her 

upcoming hearing for the Supreme Court, First, she was asked if we were at war. She 

said, yes.’^ She then had the following exchange with Senator Graham:’* 

Senator Graham: [I]f our intelligence agencies should capture 
someone in the Philippines that is suspected of financing al Qaeda 
worldwide, would you consider that person part of the battlefield, 
even though we’re in the Philippines, if they were involved in al 
Qaeda activity . . . [T]he Attorney General said, “Yes, 1 would.” 

Do you agree with that? 

Ms. Kagan: I do. 

♦ ♦ * * * 

Senator Graham: So America needs to get ready for this 
proposition that some people are going to be detained as enemy 
combatants, not criminals, and there will be a process to determine 
whether or not they should be let go based on the view that we are 
at war, and it would be foolish to release somebody from captivity 
that is a committed warrior to our Nation’s destruction. 

Now, the point we have to make with the world, would you agree, 

Dean Kagan, is that the determination that led to the fact that you 
are an enemy combatant has to be transparent? 

Ms. Kagan: It does indeed. 

Senator Graham: It has to have substantial due process. 

Ms. Kagan: It does indeed. 

Senator Graham: And it should have an independent judiciary 
involved in making that decision beyond the executive branch. Do 
you agree with that? 

Ms. Kagan; Absolutely. 

From the colloquy, these statements appear to express Kagan’s personal sense of 
what the law should be, as opposed to a summary of current law as she understands it. 
The proposition that anyone who finances al Qaeda activity anywhere in the world (or. 


Hearing before the Committee on the Judiciary, United Slates Senate, 111"' Cong., I® Sess. (Feb. 10, 
2009), at 113. 

“ /d at 1 14. 
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one assumes, provides other forms of material support) can be classified by the 
government as an enemy combatant and detained indefinitely in military custody without 
criminal charges or trial is, in our view, wrong as a matter of U.S. constitutional law and 
wrong as a matter of international law. It is also critical to deciding the scope of the 
government’s detention authority and its authority to use lethal force. Experience at 
Guantanamo has shown the importance of providing transparency, due process and 
judicial review for those who are classified as enemy combatants. But for those who are 
not properly subject to military detention in the first place, transparency, due process and 
judicial review are not a substitute for criminal charges and trial. 

In addition, Kagan’s stated commitment to due process and judicial review for 
detainees have not been reflected in positions she has taken as Solicitor General on behalf 
of the Obama administration, with the caveat that it is impossible to know whether her 
client’s positions are also her own. For example, in Kiyemba v. Obama, the Solicitor 
General’s Office successfully argued that a federal habeas court lacks authority to order 
the release of Guantanamo detainees even after the court has found and the government 
has conceded that the detainees - in this case, Uighurs from China - are not enemy 
combatants.^’ Similarly, in Al Maqaleh v. Gates, the Solicitor General’s Office 
successfully argued that detainees in Afghanistan cannot file habeas corpus petitions to 
challenge the basis for their detention because Afghanistan is a war zone, even if the 
detainees were brought to Afghanistan after being apprehended elsewhere.^* 

By contrast, Kagan signed a letter in November 2005, while still at Harvard Law 
School, urging the Senate to reject a proposed amendment stripping federal courts of 

See Kiyemba V. OAijmo, _ F.3d 2010 WL 2134279 (D.C.Cir. 2010). 

See Al Maqaleh v. Gates, _ F.3d 2010 WL 2010783 (D.C.Cir. 2010). 
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jurisdiction to hear habeas petitions filed by Guantanamo detainees.*'^ In blunt language, 
the letter said: 


To put this most pointedly, were the Graham amendment to 
become law, a person suspected of being a member of Al Qaeda 
eould be arrested, transferred to Guantanamo, detained indefinitely 
(provided that proper procedures had been followed in deeiding 
that the person is an “enemy combatant”), subjected to inhumane 
treatment, tried before a military commission and sentenced to 
death without any express authorization from Congress and 
without review by any independent federal court. The American 
form of government was established preeisely to prevent this kind 
of unreviewable exercise of power over the lives of individuals. 

And, in January 2007, Kagan signed another letter, this time joined by more than 160 law 

school deans, strongly objecting to a statement by then-Deputy Assistant Secretary of 

Defense Charles Stimson urging corporate executives to use their economic leverage to 

discourage private law firms from representing Guantanamo detainees. “These lawyers,” 

the deans wrote, “protect not only the rights of detainees, but also our shared 

constitutional principles.”^'* On the other hand, during oral argument in Holder v. 

Humanitarian Law Project, Kagan argued that any lawyer who filed an amicus brief in a 

U.S. court on behalf of a designated terrorist organization would be violating the material 

support statute and thus risking criminal prosecution.'" 


LCBT RIGHTS 

Probably no issue has attracted more public attention since Kagan’s nomination 
last year for Solicitor General than her opposition to the Solomon Amendment during her 


151 CONG. REC. at SI 2802 (daily cd. Nov. 15, 2005) (joint letter to Sen. Leahy). The letter was also 
signed by the Deans of Georgetown, Yale, and Stanford law schools. 

http://iudiciarv.scnatc.<:ov nominations;1 1 lthCon»rcssl-AecutivcNorninations./iink)ad'Ka»anSG- 
O uestionl3C-Fan2.pdf . 

ji Q-y. 2009 ^ ^o. 08-1498 (argued Eeb. 23, 2010), Tr. at 47-48. The Court did not reach that hypothetical 
question in its decision, which upheld the material support statute as applied to the actual facts before it. 
Holder v. Humanitanan Law Project, 2010 WL 2471055 (June 21, 2010). 
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tenure at Harvard Law School. Under the Solomon Amendment, universities as a whole 
are ineligible to receive designated federal funds if any part of the university denies 
military recruiters the same access to students that it provides to other potential 
employers. Like many law schools. Harvard has a non-discrimination policy that 
includes sexual orientation. Pursuant to that policy, employers who wish to recruit 
through the school’s Office of Career Services (OCS) are required to sign a non- 
discrimination pledge. Because of the military’s ban on gay, lesbian or bisexual soldiers, 
the Law School had barred it for many years from using the services of OCS. In 2002, 
the Defense Department informed the school that this practice violated the Solomon 
Amendment and that, unless it was changed. Harvard University would forfeit $328 
million in federal funding. The Law School agreed to waive its non-discrimination 
policy for the military in response to the threatened loss of funding. Kagan did not make 
that initial decision but reaffirmed it a year later when she became Dean. 

At the same time, Kagan was outspoken in opposing the military’s policy of 

Don’t Ask, Don’t Tell. In a typical e-mail to the Harvard Law School community in 

October 2003 - one of several she wrote over the years - Kagan described the decision to 

permit military recruitment in the following terms:^^ 

This action causes me deep distress, as I know it does many others. 

I abhor the military’s discriminatory recruitment policy. The 
importance of the military to our society - and the extraordinary 
service that members of the military provide to all the rest of us - 
makes this discrimination more, not less, repugnant. The 
military’s policy deprives many men and women of courage and 
character from having the opportunity to serve their country in the 
greatest way possible. This is a profound wrong - a moral 
injustice of the first order. And it is a wrong that tears at the fabric 


E-mail from Elena Kagan to the EILS community, dated October 6, 2003. 
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of our community, because some of our members cannot, while 
others can, devote their professional careers to their country. 

That same year, a group of law professors and law schools (not including 
Harvard) challenged the Solomon Amendment in eourt. After the Third Circuit declared 
the Amendment unconstitutional in November 2004, Kagan reinstituted the Law School’s 
prior ban on military recruitment through the Office of Career Services. Along with 
other members of the Harvard Law School faculty, she also submitted an amicus brief- 
first in the Third Circuit and then in the U.S. Supreme Court - supporting the Solomon 
Amendment challenge. The brief did not address the constimtionality of the 
Amendment; instead, it argued that the neutral application of a non-discrimination policy 
did not violate the Solomon Amendment because it treated all employers equally. In a 
unanimous decision, the Supreme Court rejected that interpretation of the Solomon 
Amendment and upheld the law as constitutional.^^ Following the Supreme Court 
decision, Kagan again agreed to waive the non-discrimination policy for the military, and 
again wrote to the Law School community, stating: “The Law School remains firmly 
committed to the principle of equal opportunity for all persons, without regard to sexual 
orientation. And I look forward to the time when all our students can pursue any eareer 
path they desire, including the path of devoting their professional lives to the defense of 
their country.”^'' 

The subject of marriage for same-sex couples arose during Kagan’s confirmation 
hearing for Solicitor General. Specifically, Senator Comyn asked her whether she 

Rumsfeld v. Forum for Academic and Instimtional Rights, Inc., 547 U.S. 47 (2006). The ACLU also 
submitted an amicus brief in the Supreme Court urging the Court to strike down the Solomon Amendment 
as unconstitutional. 

E-mail from Elena Kagan to the HLS community, dated January 9, 2009. 
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believed “that there is a federal constitutional right to same-sex marriage.” She 
responded that “[t]here is no federal constitutional right to same-sex marriage.” In 
isolation, that answer could be read as a description of existing law or as a statement of 
what the law should be. In context, it appears that the former is a much more likely 
explanation because in response to the very next question from Senator Comyn — “Have 
you ever expressed your opinion whether the federal Constitution should be read to 
confer a right to same-sex marriage?” - she replied: “1 do not recall ever expressing an 
opinion on this question.”^^ 


REPRODUCTIVE RIGHTS 

Kagan was equally circumspect in response to a series of questions about abortion 

by Senator Grassley during her confirmation hearing for Solicitor General. When asked 

whether the U.S. Constitution confers a right to abortion, she said: 

Under prevailing law, the Due Process Clause of the Fourteenth 
Amendment protects a woman’s right to terminate a pregnancy, 
subject to various permissible forms of state regulation. See 
Planned Parenthood v. Casey, 505 U.S. 833 (1992). As Solicitor 
General, I would owe respect to this law, as I would to general 
principles of stare decisis. 

She gave similar responses when asked whether the U.S Constitution compels taxpayer 
funding of abortion, whether it prohibits “informed-consent and parental-involvement 
provisions for abortion,” and whether the Supreme Court had ruled properly in upholding 
the Federal Partial-Birth Abortion Act in 2007.^^ It would be a stretch to read anything 
into this intentionally bland language that even hints one way or another how Kagan 


See Answers to Written Questions from Senator Comyn to Elena Kagan, submitted during her 
confirmation hearing for Solicitor General, Answers 1(a) and I (b). 

“ See Answers to Written Que.slions of Senator Chuck Grassley to Elena Kagan, submitted during her 
confirmation hearing for Solicitor General, Answers 8, 9, 10, II. 
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would respond to specific attempts to limit or curtail abortion if confirmed to the 
Supreme Court. 

The same is true for two memos discussing abortion that were written while 
Kagan worked in the Clinton White House. The first is a 1997 memo to President 
Clinton from Bruce Reed, who was then Director of the Domestic Policy Council, and 
Kagan. At the time, the Senate was considering a bill (HR 1122) to ban so-called 
partial birth abortions that would have permitted an exception only if necessary to save 
the life of the woman. President Clinton had indicated that he would veto the bill. Reed 
and Kagan urged President Clinton to support a substitute amendment offered by Senator 
Daschle. The Daschle amendment applied to all post-viability abortions regardless of 
method but added a narrow health exception to the ban if continuation of the pregnancy 
would “risk grievous injury to [the woman’s] health.” The Rced/Kagan memo notes that 
the Justice Department’s Office of Legal Counsel had reviewed the Daschle amendment 
and believed that, “properly read,” it violated Roe v. Wade because it “countenancejd] 
trade-offs involving women’s health.” A year before, Kagan had taken a similar position 
when she argued that any regulation of so called partial-birth abortion was 
unconstitutional if it did not allow use of the procedure whenever other methods of 
abortion risked serious adverse health consequences to the woman, regardless of whether 
the abortion itself was medically necessary.^* 


’’ “Daschle and Feinstein Amendments,” Memorandum for the President, from Brace Reed and Elena 
Kagan, dated May 13, 1997. 

Memo from Elena Kagan to Jack Quinn, dated February 15, 1996. In Carhart v. Gonzales, 550 U.S. 124 
(2005), the Supreme Court upheld the facial validity of the federal Partial-Birth Abortion Ban Act of 2003 
despite the absence of a health exception. Five years earlier, in Stenherg v. Carhart, 530 U.S. 914 (2000), 
the Court had struck down a similar Nebraska law as unconstitutional because it lacked a health exception. 
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The 1997 memo nevertheless recommends that President Clinton “endorse the 
Daschle amendment in order to sustain your credibility on HR 1122 and prevent 
Congress from overriding your veto,” The memo also notes that the Daschle amendment 
had been endorsed by the American College of Obstetricians and Gynecologists. (The 
ACLU opposed it.) Congress ultimately passed a federal partial-birth abortion ban that 
did not include a health exception and Kagan supported the President’s decision to veto 
it. She also helped draft a letter from President Clinton to Archbishop Law of Boston 
that highlighted the President’s support for a “limited” health exception “that takes effect 
only when a woman faces real, serious adverse health consequences.” 

The second memo dealt with a discrepancy between the Hyde Amendment and 
Medicare regulations covering abortion. Based on an earlier version of the Hyde 
Amendment, the Medicare regulations then in effect permitted federal funding for 
abortion only when the life of the mother was endangered. The Hyde Amendment, 
however, had been subsequently amended to permit federal funding of abortion in cases 
of rape and incest, as well. In response to an inquiry from the Catholic Health 
Association and Senator Nickles, the White House was considering two questions. First, 
should Catholic hospitals be permitted to participate in Medicare without providing 
abortions? Second, should the Medicare regulations be updated in light of the changes in 
the Hyde amendment? As explained in a memo to the President from Bruce Reed and 
Charles F.C. Ruff,'’” the President’s advisors agreed that the answer to the first question 

39 

See gefierally, Barnes & Goldstein, “Papers Covering Elena Kagan’s Time As Clinton Adviser 
Released,” The Washington Post, June 5, 2010. 

“Hyde Amendment Application to Medicare and Abortion Coverage/Requirement for Catholic Provider 
Sponsored Organizations,” Memorandum to the President from Bruce Reed and Charles F.C. Ruff, dated 
June 12, 1998. 
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was yes, but disagreed on the second question. The Domestic Policy Council and the 
Office of Management and Budget thought that the Medicare regulations should be 
revised to track the new language of the Hyde Amendment. The Department of Health 
and Human Services wanted to go further and argued that Medicare should be allowed to 
use non-appropriated funds (that were not covered by Hyde) to fund all medically 
necessary abortions. The President ultimately accepted the narrower recommendation. 
Although Kagan did not write the memo, she is listed as one of three people from the 
Domestic Policy Council that helped formulate its position, and therefore presumably 
agreed with the memo’s conclusion that a more limited expansion of Medicare coverage 
was more likely to avoid “a high-profile legislative battle.” 

Earlier in her career, Kagan did offer her views on the constitutional question of 
whether prison officials arc required to fund elective abortions for prisoners. She was 
clerking for Justice Marshall at the time. In response to a petition for certiorari by prison 
officials who were seeking Supreme Court review of a preliminary injunction, she 
prepared a memo for Justice Marshall, which stated: “Since elective abortions are not 
medically necessary, I cannot see how denial of such abortions is a breach of the Eighth 
Amendment obligation to provide prisoners with needed medical care. And given that 
non-prisoners have no rights to funding for abortions, 1 do not see why prisoners should 
have such rights.” She nevertheless recommended that Justice Marshall vote to deny 
certiorari because of her concern that “this case is likely to become the vehicle that this 
Court uses to create some very bad law on abortion and/or prisoner rights.”'" 


Memo from Elena Kagan to Ju.stice Marshall re Lanzaro v. Monmouth County Correctional Institute 
Inmates, No. 08-1431, dated April 26, 1988. 
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RACIAL JUSTICE 

Kagan’s academic writings do not address race diserimination, but the issue does 

arise in two memos that have been released since her nomination. The first was written 

by Kagan while she was clerking for Justice Marshall in IQB?."*' It involved a case from 

Texas that the Court ultimately declined to hear. The issue, as described in Kagan’s 

memo, was “whether a school district may adopt a race-conscious rezoning plan in the 

absence of a showing of prior de jure or de facto segregation.’’ It is clear from the memo 

that Kagan thought the school district’s actions were lawful and appropriate. Her memo 

concludes with the following observations: 

The plan under attack is amazingly sensible. The [school district] 
refused to wait and watch while new residential trends effectively 
resegregated the schools. It noted the residential trends, calculated 
their long-term consequences, and acted to prevent those 
consequences from taking place. The decisions of the Texas state 
courts were based, above all, on a recognition of the good sense 
and fairmindedness of the rezoning plan. Let’s hope this Court 
takes note of the same. 

A decade later, when she was serving on the Domestic Policy Council in the 
Clinton White House, Kagan received a copy of a memo from the Solicitor General to the 
Attorney General outlining a proposed amicus brief for the government in Piscataway 
Bd of Education v. Taxman, a high profile case then pending before the United States 
Supreme Court."*^ The case arose after a local school district invoked its affirmative 
action policy to lay off a white teacher rather than a black teacher with equal seniority. 
At the time, it was widely anticipated that the case would produce a major affirmative 
action decision by the Supreme Court. In fact, the case was settled before any Supreme 


Memo from Elena Kagan to Justice Marshal! re Citizens for a Belter Education i'. Goose County Sch. 
Districi, No. 86-2061, dated Aug. 6, 1987. 

Memo from Walter Dellinger to the Attorney General, dated July 29, 1997. 
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Court decision. Prior to settlement, however, the Solicitor General proposed filing a 
“narrow” brief arguing that the facts in this case failed to support this particular layoff If 
the Court followed that approach, the Solicitor Genera! said, “[t]he Court would then not 
have to reach the broader question whether Title VII always precludes non-remedial 
affiimative action.” The copy of the memo in the files contains a marginal note from 
Kagan to Bruce Reed, which says: “I think this is exactly the right position - as a legal 
matter, as a policy matter, and as a political matter.” 

In addition, there have been reports that Kagan was skeptical about a Race 
Commission that President Clinton created during his second term, favored a public 
message on race that emphasized responsibility as well as opportunity, oppo.sed social 
promotion in schools, and preferred race-neutral remedies to race-conscious remedies as 
part of the Clinton initiative to “mend, not end” affirmative action.'*'' 

Since her Supreme Court nomination, attention has also focused on the paucity of 
minority hires while Kagan was Dean of Harvard Law School. From 2003-2009, the 
Law School hired 43 full-time faculty members: 9 were women and 4 were minorities. 
Only 1 minority - an Asian American woman - was hired for a tenure or tenure track 
position. Some have suggested that those numbers raise questions about Kagan’s 
commitment to diversity, but at least three prominent African American professors at 
Harvard Law School - Charles Ogletree, Randall Kennedy, and Ronald Sullivan — have 
spoken out publicly in her defense. Among other things, they have pointed out that; 


* Baker, “As Aide, Kagan Battled Colleague Over Policy,” The New York Times, June 14, 2010. 

See e.g., Seelye, “Nominee Scrutinized for Hiring on Race," The New York Times, May 13, 2010; 
Kennedy, “The Media Jabs are Unfair, Kagan Will Fight for Equality on the Court,” available at 
w\vw.hiiffini!lonpo.st.com/'randall-l-kenncdv-mo.sl 603 b 573085.lilml ; Sullivan, “A Black Kagan Recruit 
Makes the Case for Confimiation,” available at www.lIrcitrio.com/Dolitics/a-black-kauan-iccruil-makcs- 
the-casc-roi'-conn nnation.phn. 
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the Dean plays a prominent role in hiring but final decisions belong to the faculty; Kagan 
appointed a faculty committee to identify minority candidates for recruitment; she 
recruited several minority candidates who chose not to accept Harvard’s offer; she 
supported fellowship programs at Harvard that have been a “launching pad” for minority 
scholars seeking academic careers; and the number of minority students increased during 
her deanship. When she became Dean, Kagan also broke with tradition by declining a 
chaired professorship named after Isaac Royall, an early supporter of Harvard who made 
his fortune from the slave trade. Instead, she became the Charles Hamilton Houston 
Professor of Law, an endowed chair named after one of the great civil rights lawyers of 
the twentieth century, who was Thurgood Marshall’s teacher and mentor. Based on this 
record, Professor Ogletree has said that Kagan “worked diligently to make opportunities 
available for others,” and Professor Kennedy has said that “the criticisms leveled at 
[Kagan] are unfair.”'** 

More generally, Kagan has said: “1 view as unjust the exclusion of individuals 
from basic economic, civic, and political opportunities of our society on the basis of race, 
nationality, sex, religion and sexual orientation.”'*’ She has also said that “it is a great 
deal better for the elected branches to take the lead in creating a more just society.”'*® Of 
course, that says nothing about how the courts should respond when the actions of the 
elected branches instead create inequality and injustice. 


Kagan made this statement in response to a question from Senator Speclor asking her to identify “moral 
injustices of the first order” in our society, which is a phrase she has used to describe Don’t Ask, Don’t 
Tell. See supra n.2\. Answer \4. 

}d. Answer 4. 
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Kagan was less equivocal when asked whether she believes that the Constitution 

“confers a right to a minimum level of welfare.” She responded by saying:"*^ 

The Constitution has never been held to confer a right to a 
minimum level of welfare. For a very short period of time around 
1970, some courts and commentators suggested that welfare 
counted as a fundamental right for purposes of equal protection 
review. This period of constitutional thought, however, came to a 
close very quickly, as the courts determined that welfare policy 
was not best made by the judicial branch. This determination 
comported with this nation’s traditional understanding that the 
Constitution generally imposes limitations on government rather 
than establishes affirmative rights and thus has what might be 
thought of as a libertarian slant. 1 fully accept this traditional 
understanding . . . 

Her response can best be described as a conventional one. 


CRIMINAL JUSTICE/DEATH PENALTY 

Like so many other areas, there is very little in the public record on which to base 

any assessment of Kagan’s views on criminal justice. Uncharacteristically, however, she 

did offer a personal opinion about the death penalty during her confirmation hearing for 

Solicitor General. She was asked by Senator Spector if she supported the death penalty, 

if she believed it was constitutional as applied in the United States, and if she was 

prepared to defend its constitutionality before the Supreme Court. When asked similar 

questions about others .subjects, such as abortion and same-sex marriage, she generally 

recited the law and refrained from offering her personal views. She took a different 

approach with regard to the death penalty, saying;^" 

I am fully prepared to argue, consistent with Supreme Court 
precedents, that the death penalty is constitutional . . . Like other 
nominees to the Solicitor General position, I have refrained from 


Id. An.swer .Sb. 
Id. Answer ! . 
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providing my personal opinions (except where I previously have 
disclosed them), both because these opinions will play no part in 
my official decisions and because such statements of opinion 
might be used to undermine the interests of the United States in 
litigation. But I can say that nothing about my personal views 
regarding the death penalty (relating either to policy or law) would 
make it difficult for me to carry out the Solicitor General’s 
responsibilities in this area. 

Two observations seem appropriate in light of these comments. First, they arc 
silent on the question of whether the death sentence has been constitutionally imposed in 
particular cases that have been decided by the Supreme Court or are likely to come before 
the Supreme Court. Second, Kagan’s comments suggest a very different attitude toward 
the death penalty than Justice Stevens’ observations two years ago in Baze v. Rees.^' 
Although acknowledging that he was bound by Supreme Court precedents “that remain a 
part of our law,” Justice Stevens reflected on his long Supreme Court tenure and said; “I 
have relied on my own experience in reaching the conclusion that that the imposition of 
the death penalty ‘represents the pointless and needless extinction of life with only 
marginal contributions to any discernible .social or political purposes. A penalty with 
such negligible returns to the State [is] patently excessive and cruel and unusual 
punishment violative of the Eighth Amendment.’” 

Kagan also expressed her views on a proposal to reduce the sentencing disparity 
between crack and powder cocaine from 100; 1 to 10; 1 while working in the Clinton 
White House. The sentencing disparity was and is a highly contentious issue, in part 
because of its racially disparate impact. In 1995, the U.S. Sentencing Commission had 
recommended eliminating the disparity entirely by increasing the amount of crack 
cocaine necessary to trigger a mandatory five-year sentence from 5 grams to 500 grams, 

Baze V Rees, 553 U.S. 35, 86 (2008)(citation omitted). 
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the trigger amount for powder cocaine. Congress rejected the change in a bill that 
President Clinton signed into law. Two years later, the Sentencing Commission 
submitted a revised proposal to reduce the sentencing disparity without eliminating it. 
Its report suggested a range of possible fixes. In response. Attorney General Reno and 
General McCaffrey, who was then the federal drug czar, recommended that the President 
support raising the threshold level for crack cocaine from 5 grams to 25 grams, and 
lowering the threshold level for powder cocaine from 500 grams to 250 grams, thus 
creating a new 10:1 ratio that would at least partially address what they described as a 
symbol of racial bias in the criminal justice system while enabling the federal 
government to focus its law enforcement efforts on more serious drug dealers. 

Kagan endorsed that recommendation. She acknowledged that the recommend- 
ation was a compromise that was likely to be criticized from both sides. As she noted in 
a memo to President Clinton written in July 1997,^^ Republicans in Congress wanted to 
toughen the sentencing laws by lowering the amount of powder cocaine necessary to 
trigger a five-year minimum sentence while leaving the rules for crack cocaine as they 
were. On the other hand, she predicted, “the Congressional Black Caucus and others in 
the African-American Community will attack the Administration for failing to go far 
enough to remove a racial injustice.” 

Here, as elsewhere, Kagan urged the President to take a pragmatic approach: 

[PJreeisely because it takes a middle position - and because . . .it 
can be hooked to law enforcement objectives - [our] recommenda- 
tion offers the best hope of achieving progress on this issue. The 
CBC approach will go nowhere in Congress, even with our 
support. The Republican approach stands a scarily high chance of 
success, unless we counter it with a credible alternative. We are 

Memo from Bruce Reed and Elena Kagan to the President, dated July 3, 1997. 
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not particularly optimistic that the recommended approach 
(assuming you accept it) will prevail, but it stands a better [chance] 
than any alternative approach of leading to a decent outcome. 


RELIGION 

In Bowen v. Kendrick,^^ the Supreme Court ruled that the Adolescent Family Life 
Act did not violate the Establishment Clause on its face, even though nothing in the Act 
expressly prohibited federal grantees from engaging in religious proselytizing while 
counseling teens on sexuality and pregnancy. By a 5-4 vote, the Court refused to 
presume that federal funds would be used for religious proselytizing. Instead, it ruled 
that any acts of religious proselytizing could be challenged on an as-applied basis. 
Justice Marshall was one of the dissenters in Bowen. Kagan was clerking for him at the 
time and wrote a memo, which said: “It would be difficult for any religious organization 
to participate in such projects without injecting some kind of religious teaching . . . 
[W]hen the government funding is to be used for projects so close to the central concerns 
of religion, all religious organizations should be off limits.”^"' 

At her confirmation hearing for Solicitor General, Kagan repudiated the views she 
had expressed twenty-two years earlier, describing the memo as “the dumbest thing I 
have ever heard.”'^ She then expanded on her response in written answers to questions 
from Senator Sessions: 

1 indeed believe that my 22-year-old analysis, written for Justice 
Marshall, was deeply mistaken. It seems now utterly wrong to me 
to say that religious organizations generally should be precluded 


” 487 U.S. 589 (1988). 

See Answers to Questions for the Record for Elena Kagan by Senator Jeff Sessions, submitted during the 
confirmation hearing for Solicitor General, Answer 6. The ACLU represented the plaintiffs in Bowen, who 
challenged the Adolescent family Life Act both on its face and as applied. 

Supra n.25, at 99. 
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from receiving funds for providing the kinds of services 
contemplated by the Adolescent Family Life Act. J instead agree 
with the Bowen Court’s statement that “[t]he facially neutral 
projects authorized by the AFLA - including pregnancy testing, 
adoption counseling and referral services, prenatal and postnatal 
care, educational services, residential care, child care, consumer 
education, etc. - are not themselves ‘specifically religious 
activities,’ and they are not converted into such activities by the 
fact that they are carried out by organizations with religious 
affiliations.” As the Court recognized, the use of a grant in a 
particular way by a particular religious organization might 
constitute a violation of the Establishment Clause - for example, if 
the organization used the grant to fund what the Court called 
“specifically religious activity.” But 1 think it is incorrect (or, as I 
more colorfully said at the hearing, “the dumbest thing I ever 
heard”) essentially to presume that a religious organization will use 
a grant of this kind in an impermissible manner. 

Kagan’s recantation stands out less for its content than because it is one of the few 

unequivocal statements she made about her personal views on the law during her 

confirmation hearing for Solicitor General.’* 

Using language that was almost equally blunt, Kagan sharply criticized a decision 

by the California Supreme Court in a 1996 memo that she wrote while in the White 

House Counsel’s Office.” The decision by the California Supreme Court was a fractured 

one; no single opinion commanded a majority. Kagan, however, particularly objected to 


The Wall Street Journal has reported that, while a member of the Clinton administration, Kagan did not 
support the Justice Department’s effort in 1996 to bar pervasively sectarian organizations from 
participating in “charitable choice” programs that were part of the welfare reform bill then being considered 
by Congress. The article acknowledges, however, that the brief note from Kagan to Bruce Reed did not 
explain the basis for her opposition to DOJ’s proposed “technical amendment,” and it is therefore hard to 
draw any conclusions from it. See Meeker, “Memo Suggests Kagan Backed Funds for Religious Groups,” 
Wall Street Journal. May 14, 2010. Likewise, in an October 1997 email under the subject heading, 
“Religious service and student loans,” Kagan wrote: “It seems to me that we have to give people a very 
strong signal that we need to find some way of including people who are doing service activities under the 
auspices of church programs ... At the very least, we should be able to include participants in programs 
that aren’t ‘pervasively sectarian.’ But don’t suggest this as a solution - it would be nice to find language 
that stretched the envelope still further.” E-mail from Elena Kagan to Bruce Reed, dated October 8, 1997. 
The context of her comments, however, is not entirely clear from the e-mail. 

Memo from Elena Kagan to Jack Quinn and Kathy Wallman, dated August 4, 1 996, discussing Smith v. 
Fair Employment & Housing Comm'n, 913 P.2d 909 (Ca.Sup.Ct. 1996). 


29 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00681 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



672 


the plurality’s conclusion that California’s anti-discrimination law did not impose a 
substantial burden on the religious beliefs of a commercial real estate owner who 
objected, on religious grounds, to renting apartments to unmarried couples. More 
specifically, Kagan described the plurality’s assertion that the owner of the apartments 
could earn her living in another way if she felt unable to comply with the state’s non- 
discrimination rules for religious reasons as “quite outrageous,” and inconsistent with the 
intent of Congress when it enacted the Religious Freedom Restoration Act (RFRA). 
Significantly, however, Kagan did not address the question of whether the state’s interest 
in barring discrimination was sufficiently compelling to justify enforcement of the state’s 
non-discrimination rule despite its impact on the religious beliefs of the real estate owner, 
who did not reside in any of the buildings at issue (a position that the ACLU supported in 
a brief submitted to the California Supreme Court). In short, Kagan’s objection was to 
the state court’s “reasoning” and not necessarily to its result. 

After RFRA was struck down as unconstitutional as applied to the states,^* Kagan 
described herself as the “biggest fan” of congressional efforts to redraft the legislation in 
response to the Supreme Court’s objections, but in an email message cautioned the Vice 
President to be careful in his comments until a compromise could be worked out between 
gay rights groups and religious groups about the impact of the proposed bill on civil 
rights enforcement (an issue of concern to the ACLU, among others). *** 


” City ofBoerne v. Flores, .‘>21 U.S. 507 (1997). 

” E-mail from Elena Kagan to Ron Clain, dated May 20, 1999. 
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IMMIGRATION 

While a lawyer in the White House Counsel’s Office, Kagan recommended that 
the U.S. take no position on whether the Supreme Court should review a lower court 
decision striking down Arizona’s “English-only” law on First Amendment grounds. 
“From a political standpoint,” she wrote, “we don’t want to highlight this issue. From a 
legal standpoint, we don’t want to defend the Ninth Circuit’s decision.”*® In another 
memo written three months later, she agreed that a Tenth Amendment challenge by New 
York City to a federal law allowing municipal employees to report undocumented 
immigrants to the Immigration Service was “nearly frivolous.” (New York City law 
order prohibited such reporting.) “Surely,” she added, “the federal government has 
strong institutional interests in defending against such lO"' Amendment claims.”*' 

CONCLUSION 

Elena Kagan has spent the past twenty-five years in academic life and government 
service. Over that time, she has compiled an impressive record of personal 
accomplishment while revealing very few of her personal views on most of the difficult 
issues she is likely to face if confirmed to the Supreme Court. This report attempts to 
describe those views on civil liberties and civil rights to the extent they are known. By 
omission, it also highlights what is not known. It is our hope that the report will assist the 
Senate as it performs its constitutional role of advice and consent, and also aid the public 
in understanding the confirmation process as it unfolds. 

“ Memo from Elena Kagan to Jack Quinn ami Kathy Wallman, dated June 4, 1996. The Supreme Court 
ultimately granted review but then dismissed the case on standing grounds. Arizonans for Official English 
V. Arizona, 520 U.S. 43 (1997). 

Memo from Elena Kagan to Jack Quinn and Kathy Wallman, dated October 19, 1996, and handwritten 
notes. 
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AMERICAN 


C O N S E R VA T I V E 


UNION 


Dear Senator: 

On behalf of the American Conservative Union, I strongly urge you to vote "NO" on the confirmation of 
Elena Kagan to the U.S. Supreme Court. 

Elena Kagan's entire career is more suited to that of a political activist than a legal scholar, as she has 
been described by President Obama and as she described herself in her testimony. Kagan began public 
life as a political operative for the U.S. Senate campaign of Elizabeth Holtzman of New York in 1980. 
The documents produced for the Judiciary Committee show that, as a member of the Clinton 
Administration’s Justice Department, Kagan’s primary role was to develop political strategy in dealing 
with the Congress on legal issues. A good example of this is when the issue of partial birth abortion 
came before the Senate during the Clinton adminstration. At this time Kagan proceeded to negotiate 
changes to a statement by the American Council of Obsetricians and Gynecologists (ACOG) that said 
there were no serious medical reasons for conducting a partial birth abortion. Kagan's involvement 
made it more difficult for the Senate to pass a ban on partial birth abortion. This example clearly 
displays that Kagan is more of a political operative than a legal scholar. 

Another serious impediment to Kagan’s nomination is her deep involvement as the Obama 
Administration's Solicitor General on issues that will continue to come before the Supreme Court. This 
may mean that Kagan will or should have to recuse herself from key decisions of the court. As outlined 
in a letter from Republican members of the Committee on July 13 to Kagan, there is even a question as 
to whether recusal will be an issue when the constitutionality of the recently passed health care bill 
comes before the court. 

Kagan has also shown herself willing to ignore the law for political purposes. As Dean of the Harvard 
Law School, Kagan banned military recruiters on campus in violation of the Solomon Act to satisfy 
campus activists. Her actions were voided by a unanimous 8-0 decision of the very court on which she 
has been nominated to serve. 

Although through the mid-twentieth century, court appointments of politicians were sometimes made to 
satisfy political deals, such as the appointment of Earl Warren in the 1950s, in recent years judicial 
experience and legal background have been at the forefront of nominations. The nomination of Elena 
Kagan is more akin to President Lyndon Johnson's nomination of political crony Abe Fortas as Chief 
Justice, which had to be withdrawn. 

It was President Obama, as a U.S. Senator, who changed the criteria forjudges from minimum 
qualifications to judicial philosophy and more subjective criteria. The nomination of Elena Kagan is a 
blatant attempt to place on the court a political operative who will work as an advocate of 
Administration policies rather than look at rulings from an objective view of constitutionality. Please 
vote "NO" in the confirmation of Elena Kagan. 


Sincerely, 



Larry Hart 

Director of Government Relations 
The American Conservative Union 
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June 28, 2010 

To members of the Senate Judiciary Committee: 

Your constitutional responsibility to ratify and consent to the president's judicial 
nominees Is perhaps among the most significant of the many powers that you hold 
as a senator. The nomination of any potential Justice to the Supreme Court is 
momentous, but at this particular time in history, Elena Kagan's nomination to 
replace Justice John Paul Stevens is pivotal to the future of our republic. 

We urge you, given your oath to uphold the Constitution, to carefully consider the 
nominee's views of executive power and individual rights as you decide how to 
vote on the nomination. 

Elena Kagan is unquestionably brilliant, and could bring a great many formidable 
skills to the bench. The question before the Congress, however, is whether her 
track record indicates the political independence for which her predecessor grew 
notorious. Justice Stevens repeatedly checked the excesses of administrations of 
both parties. In contrast. Solicitor Genera! Kagan's record in public service, as well 
as her scholarship, indicates a potential deference to executive authorities that 
could be poorly suited to this era of expanding executive power. 

Whether the nominee's views as a Justice would reflect the positions she has taken 
as a solicitor general is admittedly unclear. Indeed, the roies of senior Justice 
Department officials and Supreme Court Justices hold little in common. 

However, the few available indications of the nominee's views indicate a 
predilection to favor the Executive Branch, perhaps recalling her own history of 
public service within it. Many trends on the Supreme Court have attracted 
attention, such as demographic trends reflected in the emergence of a Catholic 
majority, educational trends rendering the Court a product entirely of the most 
elite law schools and legal pedigrees, political trends favoring corporations, and 
jurisprudential trends undermining constitutional rights. Given the dramatic 
expansion of executive power over the past decade, the rising predominance of 
former executive branch officials on the Court should raise at least equal concerns. 

Unfortunately, a variety of issues constrain Congress' ability to check the 
President, whose institutional authority has ballooned over the past decade— 
often with Congress' active support, apparent in recent amendments to statutes 
including the Military Commissions Act and the Foreign Intelligence Surveillance 
Act. As the "war on terror" continues to fan the flames of public fear and 
encourage deference to authority, the need for Judicial independence stands at a 
historical zenith. 

Regardless of who stands before your committee, we encourage you to vigorously 
examine any nominee to the Supreme Court, with a particular eye towards 
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establishing his or her willingness to check and balance the Executive Branch when necessary to protect 
constitutional rights. 

Areas of constitutional doctrine that have particularly suffered in the past decade include the First Amendment 
rights to freedom of association and speech, as well as religious free exercise; the Fourth Amendment rights to 
freedom from unreasonable searches and seizures; the Fifth Amendment right to due process; the Sixth 
Amendment's assurance of trial by an impartial judge before a jury of one's peers; and the Fourteenth 
Amendment's commitment to equal protection under the law. Any nominee’s views of each of these doctrines 
should be carefully considered before granting a lifetime seat on the nation's highest court. 

You, as a senator of the United States, are among a small number of guardians of Judicial independence— and 
the separation of powers on which our republic has proudly stood for more than two centuries. We urge you to 
consider that trust, in this time of constitutional tumult, as a primary principle when deciding whether to 
confirm any nomination to the Supreme Court. 

Respectfully submitted, 


Alabama 

Anonymous, Florence, AL 
John Estes, Birmingham, AL 
Francine Hasenbein, Cullman, AL 
Patricia Hefner, Birmingham, AL 
Lennie Lankford, Birmingham, AL 
Joshua Logan, Muscle Shoals, AL 
Chester Richey Martin, Auburn, AL 
Jonathan Mitchell, Florence, AL 
Suhai! Shafi, Ozark, AL 
Jacqueline Siegelman, Birmingham, AL 

Alaska 

Randy Ditty, Anchorage, AK 
George Gilson, Anchorage, AK 
Laura Herman, Anchorage, AK 
Richard Kapus Jr., Ketchikan, AK 
Mollie Thomas, Anchorage, AK 

Arizona 

Anonymous, Phoenix, AZ 
Mike Antone, Sacaton, AZ 
Ruth Bescript, Tucson, AZ 
Jerry Calhoun, Lakeside, AZ 
Richard Carlson, Phoenix, AZ 
Jane Chischiliy, Bisbee, AZ 
Lance Ciepieia, Gilbert, AZ 
Crystal Conklin, Glendale, AZ 
Thierry Deshayes, Scottsdale, AZ 
Patty Diana, Glendale, AZ 
James Giiland, Tucson, AZ 
Judy Goosherst, Tucson, AZ 
Richard Grossman, Vail, AZ 
Jeff Guevin, Scottsdale, AZ 
Matthew Heatwole, Yuma, AZ 
Carley Henius, Cave Creek, AZ 
Bobbie Howard, Scottsdale, AZ 


Lois Jordan, Tucson, AZ 
David Kennedy, Phoenix, AZ 
Manuel Lopez, Nogales, AZ 
Daniel Maddux, Sedona, AZ 
Don Mohlere, Phoenix, AZ 
Sira] Mufti, Tucson, AZ 
William K. Noble Jr., Glendale, AZ 
Molly Noone, Chandler. AZ 
Nathaniel Ormonde, Vuma, AZ 
Geoffrey Petras, Apache Junction, AZ 
Saul Rackauskas, Tucson, AZ 
Carlos Romero, Tucson, AZ 
Denise Romesburg, Phoenix, AZ 
David Russell, Chino Valley, AZ 
Robert Schacht, Flagstaff, AZ 
Michael Simpson, Tucson, AZ 
Charles Swanson, Green Valley, AZ 
Peggy Szymeczek, Sierra Vista, AZ 
Russell Whelan. Arlington, AZ 

Arkansas 

Tracey Ahring, Dennard, AR 
Mark Alexander, Fayetteville, AR 
Dino Almond, Holiday Island, AR 
George Kesselring, Van Buren, AR 
Dale Kriner, Rison, AR 
Helen Lehman, Pocahontas, AR 
Alien Pfannensllll, North Little Rock, AR 
Andra Pfannenstill, North Little Rock, AR 
Mark Reback, Los Angeles, AR 

California 

Anonymous, Agoura Hills, CA 
Anonymous, Burbank, CA 
Anonymous, Encino, CA 
Anonymous, Lafayette, CA 
Anonymous, Mountain View, CA 


Anonymous, Rocklin, CA 
Anonymous, Samta Ama, CA 
Anonymous, San Diego, CA 
Anonymous, San Diego, CA 
Anonymous, Santa Ana, CA 
Anonymous, Santa Cruz, CA 
Anonymous, Sherman Oaks, CA 
Anonymous, Turlock, CA 
Anonymous, Ukiah, CA 
Anonymous, Valley Springs, CA 
Nasira Abdui-Aleem, Berkeley, CA 
David Addesso, Santa Monica, CA 
Sue Addison, Santa Cruz, CA 
Jon Anderholm, Cazadero, CA 
Clifford E. Anderson, Sacramento, CA 
John H. Anderson, San Diego, CA 
Paul Andrade, Santa Cruz, CA 
Ray Andrews, Larkspur, CA 
Craig Antrim, San Pedro, CA 
Darwin Aronoff, Pasadena, CA 
Matt Auerbach, Palo Alto, CA 
James Ausmus, Susanville, CA 
Ron Avila, San Francisco, CA 
Douglas Bachmann, Martinez, CA 
Natylie Baldwin, Pittsburg, CA 
Stan Banos, San Fransisco, CA 
Lynne Banta, Los Angeles, CA 
Al Barrow, Los Osos, CA 
Michael Barrows, Pacifica, CA 
Mark Bartleman, Laguna Beach, CA 
Russell Bates, Berkeley, CA 
Pamela Beard, Huntington Beach, CA 
Wayne Beau, West Hollywood, CA 
Jaime Becker, Berkeley, CA 
Frank Bellospirito, Cypress, CA 
R Belsher, Berkeley, CA 
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Rosa Beltran, Los Angeles, CA 
Kevin Bergamasco, Syimar, CA 
Darcy Bergh, San Diego, CA 
Laurel Beyrer, Riverside, CA 
Betty Blersch, San Francisco, CA 
Ken Blickenstaff, Claremont, CA 
Jose Ricardo Bondoc, San Francisco, CA 
Andrea Bonnett, Altadena, CA 
A Bonvouloir, Sunnyvale, CA 
Sharine Borsiien, Atascadero, CA 
Shawn Bostrom, Morro Bay, CA 
Thomas Boughton, Corte Madera, CA 
Melanie Bowden, Davis, CA 
Jason Bowman, Sacramento, CA 
Victor Bracke, Santa Monica, CA 
J. Robert Bragonier, M.D., Ph.D., 
Redondo Beach, CA 
Sue Broidy, Ojai, CA 
Colleen Brokaw, Santa Cruz, CA 
Bill Brown, Clovis, CA 
Thomas W Bruice, Carlsbad, CA 
Laurel Burik, Los Angeles, CA 
Michael Burlison, Vallejo, CA 
Edward Burns, Costa Mesa, CA 
Stephen Butchko, Los Angeles, CA 
Joanne Cadkin, Huntington Beach, CA 
Bonnie Calcagno, Oceanside, CA 
Douglas Campbell, San Jose, CA 
Patricia Carlson, Los Angeles, CA 

R. Carlson, Eureka, CA 

David Cayford, Santa Rosa, CA 
Leonard Chandler, San Jose, CA 
G.Robt. Chang, Burbank, CA 

S, Chapek, San Francisco, CA 
Stacie Charlebols, Santa Rosa, CA 
John Chere, Berkeley, CA 

Gay Chung, San Francisco, CA 
Mary Clark, Roseville, CA 
Dennis Coffey, San Jose, CA 
Brian Cohen, Fresno, CA 
Howard Cohen, Palo Alto, CA 
Rita Cohen, Fresno, CA 
Frank Colletto, Simi Valley, CA 
Richard Cooper, Oakland, CA 
Norma Corey, Redwood City, CA 
Brian Cottingham, Inglewood, CA 
Donald Cox, Pacifica, CA 
Jesse Crumb, Eureka, CA 
Randall Curtis, San Rafael, CA 
Fawn D. Damitio, Burlingame, CA 
William Dane, Ontario, CA 
Audrey Daniel, San Francisco, CA 
Gwen Darcangelis, Santa Barbara, CA 
Todd Davies, San Francisco, CA 
Jill Davine, Culver City, CA 
Patti Davis, San Francisco, CA 


Shellee Davis, Cotati, CA 
Carolyn De Mirjian, Valley Glen, CA 
Vincent De Stefano, Pasadena, CA 
Sheila Dean, San Fransisco, CA 
Diana Dee, North Hollywood, CA 
Ruth DeGroot, Berkeley, CA 
Prof. John Delevoryas, San Jose, CA 
Rachael Denny, Bradley, CA 
Brian Desautel, Rancho Santa Margarita, 
CA 

Danny DeTora, Citrus Heights, CA 
Helen Dickey, El Cerrito, CA 
Richard DiMatteo, San Diego, CA 
Alec Dixon, Santa Cruz, CA 
Colin Donohue, Huntington Beach, CA 
Steve Downing, Santa Barbara, CA 
David Doyle, Oakland, CA 
Martin Dreyfuss, Oakland, CA 
Anne Dugaw, Costa Mesa, CA 
Jon Dumbelton, Citrus Heights, CA 
Carlos J. Echevarria, El Segundo, CA 
Cheryl Elkins, San Diego, CA 
David Ellis, Clovis, CA 
Ingrid Emming, Rio Nido, CA 
Joan Engelhaupt, Manhattan Beach, CA 
Dinda Evans, San Diego, CA 
Michael W. Evans, Los Angeles. CA 
Jo Falcon, San Francisco, CA 
Don 0. Farkas, Los Angeles, CA 
Lorna Farnum, Rossmoor, CA 
Mark Feldman, Santa Rosa, CA 
David Fellner Jr., Richmond, CA 
Tony Fenech. Orange, CA 
Felicity Figueroa, Irvine, CA 
Bryn Fillers, La Jola, CA 
Michael Flanagan, Coronado, CA 
Charles Fleming, Lakeside, CA 
Eric Fleming, Los Angeles, CA 
Christopher Flynn, San Jose, CA 
Jeanne Fobes, Newport Beach, CA 
Adrienne Fong, San Francisco, CA 
Julie Ford, Huntington Beach, CA 
John Francis, Antioch, CA 
Lynn Franks, Sacramento, CA 
Brian Fujikawa, San Francisco, CA 
Mary Ann Gardner, Visalia, CA 
Sally Gardner, Culver City, CA 
John Gasperoni, Ph.D.. Berkeley, CA 
Sharon George, San Diego, CA 
Lisa Gherardi, Los Gatos, CA 
David Gilbertson, Santa Barbara, CA 
Caider Gillam, San Francisco, CA 
Luke Gilson, Los Angeles, CA 
Jeanine Gilvaher, La Crescenta, CA 
lily Girl, Fremont, CA 
Patricia Golightly, Diamond Bar, CA 


Bob Gorringe, San Francisco, CA 

Cordia Gotshaii, Monterey, CA 

Keith Gottlieb, San Francisco. CA 

C. Grace, Eureka, CA 

Jess Graffeil, Yucaipa, CA 

Ben Grage, San Diego, CA 

Martha Elaine Graybill, Coronado, CA 

Jessea Greenman, Oakland, CA 

Jeffrey Griffith, Laguna Hills, CA 

Randall Grimm, Berkeley, CA 

Jonathan Guerra, Studio City, CA 

Valerie Guinan, Cupertino, CA 

Use Hadda, Berkeley, CA 

Sarah Hafer, Sacramento, CA 

Alan Haggard, San Diego, CA 

Roger Hallsten, Berkeley, CA 

Serra Hardy, Camarillo, CA 

Betts Harley, Costa Mesa, CA 

Roger H. Harrell, Hermosa Beach, CA 

Linda Harrour, Oakland, CA 

David Hartsough, San Francisco, CA 

Susan Hathaway, Pico Rivera, CA 

Misty Hay, Santa Rosa, CA 

Jerry Hayes, Benicia, CA 

Matthew Heath, Hayward, CA 

Randal Helm, Costa Mesa, CA 

Roy Heumann, Bell Gardens, CA 

Joel Hildebrandt, Berkeley, CA 

Meg Hobbs, Carmichael, CA 

Ricardo Hofer, Oakland, CA 

Celeste Hong, Los Angeles, CA 

Frances Howard, San Diego, CA 

Ivan Huber, Los Angeles, CA 

Sid Huff, San Francisco, CA 

Kristin Hurley, Poway, CA 

Jeff Igoe, El Monte, CA 

Sheryl Iversen, Murrieta, CA 

Donnasue Jacobi, Menlo Park, CA 

Laurie Jacobs, Scotts Valley, CA 

Pairote Jaroon, Redlands, CA 

Donna Jensen, Playa Vista. CA 

Mona Jhaveri, Union City, CA 

Mark Jones, Fremont, CA 

Nancy Kelly, Fresno, CA 

Jane Kelsberg, Antioch, CA 

Sara Schwartz Kendall, Coloma, CA 

Arthur Kennedy, Isla Vista, CA 

David Keyston, Carmel, CA 

Mha Atma S. Khalsa, Los Angeles, CA 

Jim Killingsworth, Santa Barbara, CA 

Hilary King, Antioch, CA 

Ron Kioberdanz, South San Francisco, CA 

Ken Knabb, Berkeley, CA 

Lorin Koch, San Jose, CA 

Mike Konopa, Irvine, CA 

Charles L. Krugman, Fresno, CA 
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June Kuwatani, Carmel by the Sea, CA 
John Ladd, Richmond, CA 
Kara Landry, Foothifl Ranch, CA 
Lama Lane, Santa Ana, CA 
Bill Lang, Foster City, CA 
Stephanie Larro, Woodland Hills, CA 
Lillian Laskin, Los Angeles, CA 
John Laui, Concord, CA 
Deandream Laurin, West Sacramento, 
CA 

Patricia Law, San Diego, CA 
Elizabeth Leaf, San Francisco, CA 
Candy LeBlanc, Sacramento, CA 
Dennis Ledden, Rancho Murieta, CA 
James Lee, Redwood City, CA 
Bill Leikam, Palo Alto, CA 
Mike Lemos, Ventura, CA 
Cecile Leneman, Berkeley, CA 
Lucie Levine, Sonoma, CA 
Alan Lin, Oakland, CA 
Christopher Lish, Otema, CA 
Emily Liu-Elizabeth, Campbell, CA 
Jose Lizarraga, San Francisco, CA 
Mauricio Lomeli, Anaheim, CA 
Ralph Lopez, Los Angeles, CA 
Jill Lundgren, Thousand Oaks, CA 
Joanne Lyon, Mill Valley, CA 
Deirdre Lyons, Los Angeles, CA 
Judith M., Pasadena, CA 
Alex MacCollom, Carmichael, CA 
Barbara Macdonald, Woodacre, CA 
Janet Maker, Los Angeles, CA 
Barbara Marko, West Hollywood, CA 
Jack Preston Marshall, Barstow, CA 
R. Marti, Attadena, CA 
Karin Martin-Pontuti, Frazier Park, CA 
Zoe Masongsong, Los Angeles, CA 
Diane Massey-Todd, Sebastopol, CA 
Arline Mathews, Chatsworth, CA 
Edward Maupin, San Diego, CA 
James Maxwell, Fort Bragg, CA 
Ron McGill, Altadena, CA 
William McGuire, San Francisco, CA 
Don McKelvey, Glendale, CA 
Twyla Meyer, Pomona, CA 
Stephen Mican, West Point, CA 
Melissa Miller, Concord, CA 
Sarah Mills, Berkeley, CA 
Dave Mitchell, Palo Alto, CA 
Mark Moniz, Sacramento, CA 
Dean Monroe, North Hollywood, CA 
Donald Morrison, San Francisco, CA 
Rob Morrison, San Rafael, CA 
Carol Mortensen, San Luis Obispo, CA 
Ronald Moyers, Lake Elsinore, CA 
Vasu Murti, Oakland, CA 


D. N., Eureka, CA 

Kenneth Nahigian, Sacramento, CA 
Anthony Nardella, San Vsidro, CA 
Joshua Neel, Chico, CA 
Mark Neiman, Mission Viejo, CA 
David Nelson, Los Angeles, CA 
Jon Nelson, Penn Valley, CA 
Dale Nesbitt, Berkeley, CA 
Carol Newton, Los Angeles, CA 
S. Nin, Eureka, CA 
Carol Norberg, Oakland, CA 
Gwen Nordquist, Lakewood, CA 
Donna Norton, Petaluma, CA 
Angelo Nunes, San Jose, CA 
Carlos Nunez, Reseda, CA 
Kevin O’Connor, Davis, CA 
Lucienne O'Keefe, Greenbrae, CA 
Steve Olson. Ben Lomond, CA 
Polly O'Malley, Los Angeles, CA 
Eugene H. O'Neill, Woodland Hills, CA 
Julie Owen, Davis, CA 
Sandy Oxley, San Francisco, CA 
Michelle Palladine, Palm Springs, CA 
Ronald Paul, Sunnyvale, CA 
Walter Pelton, San Jose, CA 
Dan Pen, Bellflower, CA 
Kyle Petlock, West Hills, CA 
Stephen J. Pew, Costa Mesa. CA 
Jason Pfister, Clayton, CA 
Chip Phillips, Los Angeles, CA 
Lisa Piner, Costa Mesa, CA 
Charlotte Pirch, Fountain Valley, CA 
Lucy Pirritano, La Habra, CA 

L. D. Pratt, Berkeley, CA 
Ronald Prentice, Temecula, CA 
Sharon Price, San Francisco, CA 
Wilma Ralls, Rohnert Park, CA 
Danny Ramirez, Windsor, CA 
Traci Ramos, San Francisco, CA 
Philip Ratcliff, Cloverdale, CA 
Susan Rautine, Pacific Grove, CA 
Maryellen Redish, Palm Springs, CA 
Anthony Ribic, Oakland, CA 

M. C. Riddell, Los Angeles, CA 
Robert Ritchey, Torrance, CA 
Margaret Christine Robinett, San Jose, 

CA 

Sharon Rodrigues, Fremont, CA 
Brandon Rodriguez, Palmdale, CA 
Marc Rogers, Sherman Oaks, CA 
Steve F. Rohde, Los Angeles. CA 
Wilson Ross, San Francisco, CA 
Tyler Rougeau, Oakland, CA 
Ana Rudolph, Burlingame, CA 
Vincent A. Ruiz, Esq., Ventura, CA 
Therese Ryan, Palmdale, CA 


Mark Saiamon, San Mateo, CA 
John Salinas, Alameda, CA 
Amy Sameison, San Jose, CA 
Anthony San Filippo, Lompoc, CA 
Tom Sanchez, Los Angeles, CA 
Julie Sanford, Van Nuys, CA 
Todd Savrtz, Orange, CA 
Gwendolyn Schmitt, Pleasant Hill, CA 
Erik Schnabel, San Francisco, CA 
Deborah L. Schneider, El Cajon, CA 
Whitney Schutt, Hopiand, CA 
Frank R. Scott, Santa Ana, CA 
Wayne Scott, Woodland Hills, CA 
D. Seaborg, Walnut Creek, CA 
Gerda Seaman, Chico, CA 
Rhoda Seidter, Encino, CA 
Steven C. Serbins, Santa Rosa, CA 
Patti Sheaffer, Redondo Beach, CA 
Judy Shelton, Berkeley, CA 
Margo Shimasaki, Areata, CA 
Joseph Shulman, San Diego, CA 
Marc Silverman, Los Angeles, CA 
Eric Simpson, Cardiff-by-the-Sea, CA 
Meaghan Simpson, Fortuna, CA 
Bruce Sims, Escondido, CA 
Wesley Smart, Bellflower, CA 
Gaye Smith, Los Angeles, CA 
Judith Smith, Oakland, CA 
Robert Smith, Venice, CA 
Todd Snyder, San Francisco, CA 
Conor Soraghan, San Diego, CA 
Leonard Spade, Woodland Hills, CA 
Stan Stanfield, Long Beach, CA 
Dana Stewart, La Mesa, CA 
Eric Stockel, Los Angeles, CA 
Connie Stomper, Santa Monica, CA 
Ruth Strauss M.D., Los Angeles, CA 
Charles Stuart, Los Angeles, CA 
Dutce Stuart. Los Angeles, CA 
Edward Suchecki, Culver City, CA 
Ben Swire, San Fransisco, CA 
Matthew Swyers, Livermore, CA 
Voshihiko Taniguchi, Manhattan Beach, 
CA 

Terry Tappan, Redding, CA 

Tim Tarbeli, Los Angeles, CA 

Carolyn Thomas, San Diego, CA 

Karen Thomas, Oakland, CA 

Tim Thomas, Cool, CA 

Russell Thomson, Carmel Valley, CA 

Michael Tomezyszyn, San Francisco, CA 

John Trail, Hemet, CA 

Lawrence Turner, Glendora, CA 

Luci Ungar, Sonoma, CA 

James Vann, Oakland, CA 
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Dianne J. Vidugiris, Rolling Hills Estates, 
CA 

William Volmar, Santa Barbara, CA 
Joe Volpe, Ventura, CA 
Mary Volpe, Ventura, CA 
Robin Vosburg, Bakersfield, CA 
Richard Wagner, Lodi, CA 
Elizabeth A. Walker, Vacaville, CA 
Frederick Walker, El Centro, CA 
Nancy Walker, Los Angeles, CA 
Carla Waters, Menlo Park, CA 
Date Weide, Napa, CA 
Anne Weills, Oakland, CA 
Kevin West, Huntington Beach, CA 
Sharyn White, Richmond, CA 
Colleen H. Whitehead, Redding, CA 
Jonathan Wieder, Berkeley, CA 
James Wilhelmi, Fresno, CA 
Jayna Williams, Pomona, CA 
Bruce Wilson, Oakland, CA 
Betty Winholtz, Morro Bay, CA 
Andreas Wittenstein, Woodacre, CA 
Rachel Wolf, Santa Cruz, CA 
Isaac Wollman, San Luis Obispo, CA 
Peter Wong, San Francisco, CA 
Patricia Wood, Cupertino, CA 
Abigale Wool, Long Beach, CA 
David Wunsch, San Jose, CA 
Rosemarie E. Wunsch, San Jose, CA 
Anne Wurr, Petaluma, CA 
Aimee Wyatt, Long Beach, CA 
David Yomtov, San Jose, CA 
Brian Youngs, Davis, CA 
Nicholas Ysassi, Riverside, CA 
Guy Zahller, Aptos, CA 
Joel Zetzer, West Hollywood, CA 
R. Zierikzee, San Francisco, CA 
Irving Zirker, Menlo Park, CA 
Charles Zollner, Mill Valley, CA 

Colorado 

Christopher Aamot, Boulder, CO 
Dolores Adams, Aurora, CO 
Karen Ausfahl, Littleton, CO 
William Barrett, Boulder, CO 
Donald Beardshear, Fort Collins, CO 
Jerry Best, Penrose, CO 
Larry Bundy, Castle Rock, CO 
Dorothy Chamberlin, Colorado Springs, 
CO 

Richard Chamberlin, Colorado Springs, 
CO 

Kathleen Chippi, Nederland, CO 
Dr. John Michael Christian, Fort Collins, 
CO 

Mark Cohen, Denver, CO 


Thelma L. Colvin, La Junta, CO 
Emily Dangel, Centennial, CO 
Paul Day-Lucore, Denver, CO 
Cleo Dioletis, Northglenn, CO 
Cleo Dioletis, Northglenn, CO 
Ty Doty, Thornton, CO 
Linda Drescher, Golden, CO 
Wesley E. Duran, Twin Lakes, CO 
Christopher Easterling, Denver, CO 
David Easterling, Denver, CO 
Megan Faber, Denver, CO 
Janet Feder, Denver, CO 
Drew Feinhals, Pagosa Springs, CO 
Gregg Finney, Westminster, CO 
Jeffrey Flood, Aspen, CO 
Audrey Franklin, Brighton, CO 
Tom Jackson, Denver, CO 
David Katz, Westminster, CO 
Tim Kilbride, Boulder, CO 
Beth Kinney, Alamosa, CO 
Wayne Kleinman, Pagosa Springs, CO 
Marguerite Lucas, Denver. CO 
Heather Mather, Greeley, CO 
Mike McCarty, Boulder, CO 
David McClinton, Denver, CO 
Joe McDonald, Boulder, CO 
Thomas Mereness, Boulder, CO 
Joseph Mock, Canon City, CO 
Elliot Moss, Littleton, CO 
Michael Neil, Denver, CO 
Steve Nepi, Boulder, CO 
Gwen Nordquist, Lakewood, CO 
Nadine Outlaw, Denver. CO 
Susan Peirce, Lyons, CO 
Ingrid Rochester, Elbert, CO 
Vicki Runyan, Fort Collins, CO 
Rosellen Sell, Longmont, CO 
Mike Stieber. Boulder, CO 
Wendy Stokes, Jamestown, CO 
Marjorie Van Name, Erie, CO 
Larry Wallace, Loveland, CO 
Jim Warden, Denver, CO 
Alexander Wilson, Denver, CO 
Martin Wolf, Colorado Springs, CO 

Connecticut 

Jose Bernus. Milford, CT 

Dorothy Jo Eisemann, Southport, CT 

Jeffrey Funt, Mystic, CT 

Carolyn Gabel-Brett, West Hartford, CT 

Charles Glaser, Stamford, CT 

Ken Gordon, Stamford, CT 

Elisabeth Goryl-Phillps, Kensington, CT 

Arthur Hansen, Waterbury, CT 

John Humphries, Hartford, CT 

Robert Jochim, Milford, CT 


Carla Kelly, Storrs, CT 
Susan Kulis, Hamen, CT 
Jennifer Lincoln Jochim, Milford, CT 
Alison Moski, East Haven, CT 
Enid Norris, Stamford, CT 
Madeline Pampel, Greenwich, CT 
Robert Perkins, Seymour, CT 
John Pritchard, Woodstock, CT 
Thomas Sanders, Higganum, CT 
Michael Toto, Redding, CT 
Leslie Weinberg, Stamford, CT 
Linda Wiiscam, Rockville, CT 
Chris Wrinn, Milford, CT 

Delaware 

Carol Collins, Dover, DE 
Jared Cornelia, Wilmington, DE 
James Reill, Wilmington, DE 

District of Columbia 

Shahid Buttar, Washington, DC 
Stephanie Lenorovitz, Washington, DC 
John Chase Maxwell, Washington, DC 
Kellye McIntosh, Washington, DC 
Chris Otten, Washington, DC 
Steve Pershing, Washington, DC 
James Watts, Washington, DC 

Florida 

Anonymous, Chuluota, FL 
Anonymous, Coral Gables, FL 
Anonymous, Land O' Lakes, FL 
Anonymous, Tampa, FL 
Daisy Adair, Miami, FL 
P.F. Alameda, Tampa, FL 
Monique Alderman, Bay Harbor islands, 
FL 

Taurug Baca, Saint Augustine, FL 
Jane Barry, Sarasota, FL 
David Bernstein, Tallahassee, FL 
Carmen Boniila-Jones, Venice, FL 
Mark Boone, Sarasota, FL 
Dianne Butler, Coral Springs, FL 
R.M. Chappers, Pompano, FL 
William Claiborn, Venice, FL 
Devon Cogswell, Tampa. FL 
Joseph Daraio, Lake Worth, FL 
Gloria Diggle, Fort White, FL 
Rachel Doiney, Winter Park, FL 
Mark Donaldson, Melbourne, FL 
Frances Dunham, Gulf Breeze, FL 
Brent Edwards, Deerfield Beach, FL 
Mark Ervin, Tallahassee, FL 
Gregory Esteve, Lake Wales, FL 
Monica Ferry, Clearwater, FL 
Steven Ferry, Clearwater, FL 
Julie Figueroa, Port Charlotte, FL 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00689 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN:CMORC 


VerDate Nov 24 2008 



680 


Andrew Foertsch, St. Petersburg, FI 
Michael Geer, St. Petersburg, FL 
Helen Goldenber^, Tamarac, FL 
Andrew Gordon, Gainesville, FL 
Walter Graue, Panama City, FL 
Paul Gundersen, Oakland Park, FL 
Sandra Holt, Casselberry, FL 
James Horne, Clearwater, FL 
Myrna Humphreys, Cape Coral, FL 
Joan Hutton, Vero Beach, FL 
Elizabeth Iglesias, Coral Gables, FL 
Teresa Jaeger, Melbourne, FL 
Melissa Judge, Tampa, FL 
Karen Kain, Lehigh Acres, FL 
Yannick Kinnie, Orlando, FL 
Terry Kremer, Fort Meyers, FL 
Jan Kreuser-Rose, Cocoa, FL 
Ron Kuhler, Lutz, FL 
Carla Lamarr, Margate, FL 
Doug Landau, St. Petersburg, FL 
Sylvia Latimer, Miami, FL 
A. Kendall leBlanc, North Port, FL 
Ryan Less), St. Petersburg, FL 
Linda Linderman, Winter Haven, FL 
Nancy Lopez, Boca Raton, FL 
Natasha Lorber, Lighthouse Point, FL 
Andrew Markoff, Hallandale Beach, FL 
Kevin MeVan, Clearwater, FL 
Jason Melancon, Tampa, FL 
James R. Miles, West Palm Beach, FL 
T. Miller, Coral Gables, FL 
Burris Millstone, Aventura, FL 
Jeffrey Mont?., Gainesville, FL 
Janet Moore, Gainesville, FL 
Joe Moye, Tallahassee, FL 
Vernetta Mullins. Tampa, FL 
Gabriel Nevins, Miami, FL 
Jeffrey Newcomb, Boca Raton, FL 
Robert Noval, Miami, FL 
Chris O'Brien, Key West, FL 
Bob Odom, Lauderdale by the Sea, FL 
Mrs. R.G. Odom, Pompano, FL 
R.G. Odom, Pompano, FL 
William Padgett, Crestview, FL 
Mario Papalia, Fort Lauderdale, FL 
Allan Peterson, Gulf Breeze, FL 
Dennis Peterson, Englewood, FL 
Veronica Petrus, West Palm Beach, FL 
Daniel Prentice, Spring Hill, FL 
Timothy Ray, Gainesville, FL 
Mark Rhodes, Ocala, FL 
Jonathan Rice, Hudson, FL 
Sylvia Richey, Fort Myers, FL 
Russell Riley, Pensacola, FL 
Joseph Rivera, Terra Ceia, FL 
Mario Rivera, Winter Haven, FL 


Bill Rosenthal, Land O’ Lakes, FL 
Alexander Rouhana, Altamonte Springs, 
FL 

Jay Rozner, Deerfield Beach, FL 
Frederick Ruch, Melbourne, FL 
Garth Saalfield, Ormond Beach, FL 
Judy Schwartz, W. Hollywood, FL 
George Shaetfer, Redington Beach, FL 
Mara Shlackman, Fort Lauderdale, FL 
Barbara Short, Panama City, FL 
Shirley Solis, Miami Beach, FL 
Melissa Stack, Lehigh Acres, FL 
Mark Stanley, Boca Raton, FL 
Daniel Strack, Kissimmee, FL 
Adrian Suarez, Miami, FL 
Doug Tudor, Riverview, FL 
Gary Usinger, Winter Springs, FI 
Jennifer VanBergen, Gainesvi le, FL 
Michaei W., New Port Richey, FL 
Michael Watts, Winter Springs, FL 
Jeff Weinberger, Plantation, FL 
Gina Weston, Jacksonville, FL 
Steven M. Wetstein, Miami, FL 
Richard Wilkins. Oviedo, FL 
Jeffrey Yerkes, Milton, FL 
Fvelyn Zerin, Largo, FL 

Georgia 

Jenifer Alexander, Alpharetta, GA 
Linda Bell, Decatur, GA 
Louise Rose Blume, Clermont. 6A 
Michelle Bourg, Lawrencevllle, GA 
Billy Corriher, Atlanta, GA 
Pete Cramer, Dunwoody, GA 
Stephanie Cramer, Dunwoody, GA 
Daniel Dorsey, Rossville, GA 
Christopher Dowd. Athens, GA 
Tom Ferguson, Atlanta, 6A 
Ella L. Hall, Sharpsburg, GA 
Roland Heath. Belvedere, GA 
Christopher Hewett, Woodstock, GA 
Andy Lynn, Douglasville, 6A 
Darren Mitton, Rome, GA 
Ronelle Moehrke, Hogansville, GA 
Dan Morgan, Braselton, GA 
Linde Peterson-Scott, Atlanta, GA 
David Quinn, Atlarta, GA 
Joe Shriner, Fayetteville, GA 
Carlos Torres, Atlanta, GA 
Dameon Torrey, Atlanta, GA 
Laina Valentine, Norcross, GA 
Theresa Viselli, Savannah, GA 
Marc Weldon, Marietta, GA 
Keve Zoller, Hiram, GA 

Hawaii 

Barbara Best, Wailuku, HI 


Nancy Daviantes, Kaneohe, HI 
Erick Ehrhorn, Kailua, HI 
Mark Hepler, Kailua-Kona, HI 
Randall McKinnon, Honolulu, HI 
Don Najita, Honolulu, HI 
Michele Nihipali, Hauula, HI 
Pam Palencia, Kihei, H! 

Cecile Smith, Honolulu, HI 
Claudia Woodward-Rice, Honomu, HI 

Idaho 

Gary Harvey, Peck, ID 
Damian Kemp, Lewiston, ID 
Franklin Newman, Caldwell, ID 
Michael Williams, Blackfoot, ID 

Illinois 

Anonymous, Decatur, IL 
Natalie Alford, Chicago, IL 
Phyllis Arist, Evanston, IL 
Jeff Aronson, South Beloit, IL 
David Atwood, Chicago, IL 
Michael Beato, Elgin, IL 
Jeanene Bergeron, Oak l^ark, IL 
Gerda Bernstein, Chicago, IL 
John A. Bochnak, Kewanee, IL 
Heidi Bresilge, Elmhurst, IL 
Mark Brooker, Chicago, II. 

Greg Brown, Granite City, IL 
Walter Bruun, Glen Ellyn, IL 
Dennis Callanan, Park Ridge, IL. 

Eric Cartier, Chicago, II 
Patricia Chelmecki, Elburn, IL. 

Robert Clarke, Chicago, IL 
Nick Coco, Be'wyn, IL 
Catherine Critz, Creve Coeur, IL 
Michael Fenberg, Chicago, IL 
Andrew Finko, Btoomingdale, IL 
Jeff Granger, Chicago, IL 
Peter Gunther, Chicago, IL 
David Gustafson, Moline, IL 
Robert Handelsman, Evanston, II. 
Kevin Havener, Chicago. IL 
Sybil Hoffman. Evanston, IL 
Thomas Lindsey Hooppaw, Chicago, IL 
Paul Joseph, Evanston, II. 

Kenneth Kamien, Chicago, II 
Dustin Kilgore, Chicago, IL 
Joan Kroll, Springfield, II. 

Sherwin Kroll, Springfield, IL 
Peter Kuttner, Oak Park, IL 
Charles Kuyper, Homer Glen, IL 
Jo Laz, Chicago, IL 
Mary Liss, Brookfield, II. 

Elizabeth Livolsi, Berwyn, 11 
Sarah Macisaac, Wheeling, IL 
Anita Miller, Oak Park, IL 
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William Minneman, Chicago, IL 
Bryan Moce, Hazel Crest, IL 
Faruq Nelson, Savoy, IL 
Mark Nichols, Cnicago, II 
Kirsten ONeal, Champaign, IL 
Al'ce Puckett, Galesburg, IL 
Luis Reyes, Chicago, IL 
Tom Rossen, Chicago, IL 
Cara Rosson, Peoria, IL 
Craig Scheunemann, Chicago, IL 
Peter Slonek, Wilmette, IL 
Howard Stein, Chicago, IL 
Michael Sullivan, Lebanon, IL 
Marjorie Suriyamongkol, Rockford, IL 
Newton Suwe, Oak Park, IL 
Steven Taylor, Chicago, IL 
Curt Tresenriter, Galesburg, IL 
Chuck Tyner, Hazel Crest, IL 
Robert Villanueva, Chicago, IL 
Matthew Vogel, Fox Lake, IL 
Susan Vorwerk, Flossmoor, IL 
Terrence Ward, Midlothian, IL 
Joanne Wood, Sterling, IL 
Samuel Wrightman, Chicago, IL 
Mark Wrobel, Willowbrook, IL 

Indlana 

Susie Beck, Avon, IN 
Alan Brazzel, Springville, IN 
Karen J. Cassidy, Bloomington, IN 
Patricia Chang, Indianapolis, IN 
Hoa Dennany, Indianapolis, IN 
Philip Dennany, Indianapolis, IN 
Naomi Fatouros, Bloomington, IN 
George Fisher, Gragner, IN 
Louis Frye III, Worthington, IN 
Gabriel Gardner, Fort Wayne, IN 
Karen Gray, Plainfield, IN 
Carolyn Kelly, Shelbyville, IN 
Charles McCarthy, Crawfordsvilic, IN 
Deborah Perkins, Indianapolis, IN 
Daniel Smelko, Akron, IN 
William Sowa, Hobart, IN 
Jessica Trensey, Fort Wayne, IN 
Pamela Vouroscallahan, Granger, IN 
Mary Wollitz-Dooley, Plamfield, IN 
Geoffrey Yost, Elkhart, IN 

Iowa 

Anonymous, Ankeny, lA 
Douglas Anderson, Johnston, lA 
Patrick Bosold, Fairfield, lA 
Dick Clark, Cedar Falls, lA 
Brandon Fisel, Ames, lA 
Jody Gibson, Des Moines, lA 
Vesna Glavina, Fairfield, lA 
Marv Hain Jr., Coralville, lA 


Timothy S. Hilyard, Waterloo, lA 

Beth L. Jones, Monticello, !A 

Eric Linsker, Iowa City, lA 

Sal Mohamed, Sioux City, lA 

Constance Myers, Des Moines, lA 

James Phillips, Des Moines, lA 

Mary Prizinr, Iowa City, lA 

Ronald J. Richardson, Missouri Valley, lA 

Mark Straka, Sac City, lA 

Kevin Surber, Tiffin, lA 

Stephen White, Fairfield, lA 

Robert D. Williams, Indianoia, lA 

Abigail Wright, Coralville, lA 

Kansas 

Brad Badger, Lawrence, KS 
Michael Burger, Shawnee, KS 
Jonathan Carman, Lenexa, KS 
Ronald Cottrell, Derby, KS 
Stacy Davis, Douglass, KS 
Sharilyn Hartwell, Kansas City, KS 
Joe Henderson, Wichita, KS 
Paul Jefferson, lawrence, KS 
Brett Keenan, Ness City, KS 
Kris Kite, 1 awrence, KS 
Mary Kopaska, Olathe, KS 
Raymond Kopaska, Olathe, KS 
Ed Phillips, Wamego, KS 
Jennifer M. Weishaar, Lawrence, KS 

Kentucky 

Anonymous, Georgetown, KY 
T. C., Lexington, KY 
Robert Campbell, Hazard, KY 
Savannah Fishback, Harrodsburg, KY 
Elizabeth Hagan, Lexington, KY 
Larry Hovekamp, Louisville, KY 
James Kinsman, Southgate, KY 
Gerry Lykins, Ft. Thomas, KY 
Brian K. Sutton, Bardstown, KY 
Susan A. Tilcston, Stanford, KY 
Laura Webb, Berea, KY 

Louisiana 

Anonymous, Gilbert, LA 
Michael Baggett, Trout, lA 
Geraid Bertholl, Melville, LA 
l-oretta Brogan, Shreveport, lA 
Tess Brunet, New Orleans, lA 
Nick Delaune, Baton Rouge, LA 
Presly Hollingsworth, Starks, LA 
Jenna Matheny, New Orleans, LA 
Ronald Messina, Greenwcll Springs, LA 
David Morals, Metairie, LA 
Samuel Porter, Loranger, lA 
Ian Smlth-Parker, Slidell, LA 
Leo Whitney, Cut Off, lA 


Maine 

Harvey Ammerman, Madison, ME 
George N. Appell, Phillips, MF 
John Bernard, South Portland, ME 
Timothy Bickford, Fairfield, ME 
Rox Fowlie, Harmony, ME 
Herbert Hoffman, Ogunquit, ME 
Sean Kelley, Vienna, ME 
Mitch K'hn, Warren, ME 
Kevin Macdonald, Belgrade Lakes, ME 
Paul Maori, Auburn, ME 
Michael S. Moore, Veazie, ME 
Phillip Neal, Harborside, ME 
Donna Stimpson, Searsport, ME 

Maryland 

Anonymous, Baltimore, MD 
Anonymous, Parkville, MD 
Jonathan Alexander, Hyattsville, MD 
Alex Balboa, Bel Air, MD 
Ellen E. Barfield, Baltimore, MD 
Mark Dorlester, Baltimore, MD 
George Eme% Bethesda, MD 
Kay Guinane, Derwood, MD 
P. Hickey, Mitlersville, MD 
Sondra Katz, Silver Spring, MD 
Jamie Mctzler, Baltimore, MD 
Raymond Moreland, Frederick, MD 
Thomas Nephew, Takoma Park, MD 
Jessica Philie, Takoma Park, MD 
Martin Pierce, Baltimore, MD 
Scan Rueter, Baltimore, MD 
Stephanie Sklar, Silver Spring, MD 
Kevin Smith, Turners Falls, MD 
S. Spacek, Germantown, MD 
Dale Tavris, Silver Spring, MD 
Glen Wallick, Gaithersburg, MD 
James Welms, Parkville, MD 
Maureen Wheeler, Silver Spring, MD 
Lih Young, Rockville, MD 

Massachusetts 
Anonymous, Bradford, MA 
Anonymous, Holyoke, MA 
Anonymous, Newton, MA 
Anonymous, Watertown, MA 
Anonymous, Winchester, MA 
Imran Alrai, Methuen, MA 
Jude Ayer, Worcester, MA 
Michael Baker, Lynn, MA 
David Ball, Northampton, MA 
Yusuf Bashir, Cambridge, MA 
John Bassett, Brookline, MA 
Noel Bednaz, Southwick, MA 
Margaret Benefiel, Dorchester, MA 
Lou Bernieri, Andover, MA 
Thomas Casey, Boston, MA 
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Christine Casner^ Lynn, MA 
John CevascO; Northfield, MA 
Thomas Cincotta, Rockland, MA 
Donna Couture, Gardner, MA 
Gina Dadomo, Rehoboth, MA 
Barry De Jasu, Northampton, MA 
Donald Desnoyers, Chicopee, MA 
Amy E. Ferrer, Northampton, MA 
Ethan Field, Somerville, MA 
Feiisha Foster, Somerville, MA 
Patricia Frederick, Ashburnham, MA 
Philip B. Fregeau, Longmeadow, MA 
J. Michael Gilbreath, Wayiand, MA 
Garry Gleckel, Ashby, MA 
James K Hadcroft, N. Falmouth, MA 
Dee Halzack, Lowell, MA 
Barbara M. Haugen, Northampton, MA 
Bruce Hawkins, Northampton, MA 
Ruth Hawkins, Northampton, MA 
Eileen Hennessy, Chelmsford, MA 
Kenneth Hollman, Attleboro, MA 
Gary Huntress, Brockton, MA 
David Jacques, Northbridge, MA 
Patricia Jalette, Florence, VIA 
Scullane John, Brookline, MA 
Woody Kaplan, Boston, MA 
Aaron Kendrick, Beverly, MA 
Anna Kirwan, Easthampton. MA 
John Kyper, Roxbury, MA 
Virginia LaPlante, Brookline, MA 
Christopher Lawson, Concord, MA 
Patricia Libby, Boston, MA 
Margaret Liebich, Somerville, MA 
Nancy S. Lovejoy, Wilbraham, MA 
Gary Lucas, Burlington, MA 
Sarah McKee, Amherst, MA 
Elissa Mcnconi, Dorchester, MA 
Jenny Miller Sechler, Leeds, MA 
Joe Mirkin, Northampton, MA 
Matthew Mittelstadt, Dorchester, MA 
Christine Monska, Northampton, MA 
Stefano Mont', Somerville, MA 
Marvin Moore, Lynn, MA 
William R. Nugent, Eastham, MA 
Aaron Oliveri, Hubbardston, MA 
John Perenyi, Chestnut Hill, MA 
Steve Perkins, Danvers, MA 
Jared Polens, North Adams, MA 
Bruce Randall, Haverhill, MA 
Douglas Renick, Florence, MA 
Michael Riley, Quincy, MA 
Christine Roane, Springfield, MA 
Emma Roderick, Northampton, MA 
William Rohan, Williamsburg, MA 
Judith Rosen, Brockton, MA 


Charles Schille, L.I.C.S.W., Cambridge, 
MA 

Susan Serpa, Worcester, MA 
Ronald Siewert, Boston, MA 
Judith W. Solsken, Amherst, MA 
David Strong, Greenfield, MA 
Angela Sullivan, Florence, MA 
Jane Taylor, Dorchester, MA 
Margaret Wilbur, Orleans, MA 
Steve Wilkerson, West Roxbury, MA 
Nancy Woolley, Stoughton, MA 

Michigan 

Anonymous, Ada, Ml 
Anonymous, Fast lansing. Ml 
Anonymous, Grand Rapids, Mi 
Anonymous, Jackson, Ml 
D. Beardman, Pontiac, Ml 
llene Beninson, Berkley, Ml 
Don Brake, Holland, Ml 
Denise Brennan, Auburn Hills, Ml 
Bob Clark, St. Joseph, Ml 
Donna Clark, St. Joseph, Ml 
Marian Colborn, Ailegan, Ml 
David Crump, Ada, Ml 
Michael Dinsmore, Troy, Ml 
Melodie Eldridge, Wyoming. Ml 
Gina Eliinger, Springfield, Ml 
Dennis Fcichtinger, Trenton, Ml 
Joe Feinstein, West Bloomfield, Ml 
Stony Ferguson, Eau Claire, Ml 
David Ferrara, Temperance, Ml 
Gerald Fisher, Dearborn Heights, Ml 
Teresa Gingras, Lansing, Ml 
A. Jim Grimm, St. Clair Shores, Ml 
Richard Han, Ann Arbor, Ml 
David Hickey, Ph.D., Okemos, Ml 
Peter Hirsch, Battle Creek, Ml 
Mary Hirzel, Ann Arbor, Ml 
Fred Jakobcic, Marquette, Ml 
Russel Kirchner, Royal Oak, Ml 
Dennis Klincfcit, Buckley, Ml 
Linda Kohlenberg. Bloomfield Hills. Ml 
Tamara Kukuezka, Traverse City, Ml 
Troy Lcutz, Jackson, Ml 
Jill Manske, Kalamazoo, Ml 
Kevin McKaig, Reed City, Ml 
Beverly Miller, Haslett, Ml 
Lori Mulvey, Comstock Park, Ml 
Mark Newton, Decatur, Ml 
Selma Obermeyer, Sand Lake, Ml 
Gerald Ollankcto, Laurlum, Ml 
Rosalie Pelch, Beulah, Ml 
John Provancher, Portage, Ml 
Richard Radde, Grand Haven, Ml 
David Raley, Ink, Ml 


Mark Richmond, Lapeer, Ml 
Robert Rogan, Detriot, Ml 
Sarah Sercombe, Royal Oak, Ml 
Joan Sitomer, Vpsilanti, Ml 
Denise Thomas, Waterford, Ml 
Rich Thomas, Lake Leelanau, Ml 
Carol Timm, Brooklyn, Ml 
David Vanoordt, Muskegon, Ml 
Donald Waite, Williamston, Ml 

Minnesota 

Anonymous, Fdina, MN 
Anonymous, Minneapolis, MN 
John Almli, Chaska, MN 
Erika Broadhead, Dundas, MN 
Alan Carlson, St. Paul, MN 
Susan Chacko, Eden Prairie, MN 
Judy Chucker, Saint Louis Park, MN 
Darlene Coffman, Rochester, MN 
Theresa del Rosario, St. Paul, MN 
Joyce Denn, Woodbury, MN 
Maggie Doran, St. Paul, MN 
Kari Dyrdahl, Mounds View, MN 
Jeremy Egstad, Aitkin, MN 
Richard Faust, Minneapolis, MN 
Daniel I. Fearn, Minneapolis, MN 
Sharon Fortunak, Cottage Grove, MN 
Curt Frederick, Cedar, MN 
Jody Fritzke, Isanti, MN 
Peter Grandahl, Duluth, MN 
Barbara Gunderson, Red Wing, MN 
John Hatgidakis, Minneapolis, MN 
Elaine Hazard, Bemidji, MN 
Evan Hazard, Bemidji, MN 
Chuck Kaiser, Oakdale, MN 
Gregory LaBelle, Minneapolis, MN 
Telzey Lee Steinke, Minneapolis, MN 
Dan Mack, Minneapolis, MN 
Mark Mazar, Minneapolis, MN 
Harriet McCleary, Minneapolis. MN 
Charles Nash, Minnetonka, MN 
Michael Nees, Plymouth, MN 
Ruthann Ovenshire, Minneapolis, MN 
Alan Pachter, Red Wing, MN 
James Pohl, Alexandria, MN 
Guy F. Pucci, St. Paul, MN 
M. Richardson, St. Paul, MN 
Earl Rosenwinkcl, Duluth, MN 
DougSembla, Minneapolis, MN 
Nan Stevenson, St. Paul, MN 
Edward Stewart, Zimmerman, MN 
Paulette Tanem, Inver Grove Heights, 
MN 

John Viacrucis, Moorhead, MN 
Steven B. Wiese, Minneapol s, MN 
Char es Wilson, Bloomington, MN 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 


PO 00000 Frm 00692 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



683 


Stephen Wolter, Rush City, MN 

Mississippi 

Anonymous, Carriere, MS 
Anonymous, Diamondhead, MS 
Metric Clay, Starkville, MS 
Beverly Dav's, Long Beach, MS 
Rona.d Miller, Perkinston, MS 
Glen Sandberg, Gulfport, MS 
Kathcrin Weiss, Gautier, MS 
John Wiles III, Olive Brancn, MS 

Missouri 

Jean Blackwood, Columbia, MO 
Nancy Brun, St. Peters, MO 
Vic Bu.’ton, Kansas City, MO 
Melissa Carenza, St. Louis, MO 
Bruce Carroll, Raytown, MO 
Jan Chapman, Kansas City, MO 
Cheryl Clute, Independence, MO 
Barb Doyle, Ellisvilie, MO 
John Fish, Kansas City, MO 
Kelly Gai'bato, Plattsburg, MO 
Mary Jane Hancock, Saint Louis, MO 
Dennis Harris, Concordia, MO 
Lisa Haugen, Kearney, MO 
Thomas Hereford, New Haver, MO 
Tracy Holthaus, Kansas City, MO 
Janet Howard, ndependence, MO 
Bethany Klug, Kansas City, MO 
Michael Ludwig, Chesterfie'd, MO 
Ace Martin, Saint Louis, MO 
Joy Martin, St. Louis, MO 
Jeanine Molloff, St. Louis, MO 
G. Nicholson, Town anc Country, MO 
G.P, Nicholson, St. Louis, MO 
Pastor Tim Redfern, Sweet Springs, MO 
Nancy Richards, St. Louis, MO 
Janet Rogers, Independence, MO 
Jason Schmidt, Kansas City, MO 
John Schuh, St, Louis, MO 
Paul Sedovlc, Glendale, MO 
Rose Sessions, Springfield, MO 
Lori Smith, Blue Springs, MO 
Anne Strader, Hanniba', MO 
David Terry, Kansas City, MO 
Don Thomann, St. James, MO 
Donna Thompson, Kansas City, MO 
Patricia Tursi, Springrield, MO 
Wayne Wilkinson, St. Louis, MO 

Montana 

i^atricia Abdullah, Hamilton, MT 
Donna Curry, Thompson Falls, MT 
Norm Doebel, White Sulphur Springs, 
MT 

L.E. Gerner, Bozeman, MT 


Jay Moor, Bozeman, MT 
William Schultz, Whitefish, MT 
Gerry Stearns, Polebridge, MT 
Krystal Wei'age, Butte, MT 

Nebraska 

Anonymous, Omaha, NC 
Anonymous, Omaha, NE 
Margery Coffey, Rosalie, NE 
Jeff Crane, L incoln, NE 
Gary F rantz, Beatrice, NE 
Catherine W. Patterson, Lincoln, NF 
John Tenopir, Lincoln, NE 
Elaine Wells, Omaha, NE 

Nevada 

.Kimberly Burgess, Las Vegas, NV 
Anna Burkemper, Las Vegas, NV 
Vince Coyle, Carson Oty, NV 
Billy Hancock, Reno, NV 
Joseph FJetherton, l as Vegas, NV 
Constance Kosuda, Las Vegas, NV 
Peter Chase Neumann, Reno, NV 
Stephen Oviatt, Sparks, NV 
Hal Rager, I as Vegas, NV 
Rita Surdi, las Vegas, NV 
Lar.'V Wood, Las Vegas, NV 
James Young, Reno, NV 

New Hampshire 
Gerhard F. Bedding, Keene, NH 
Emily Bragorier, Walpole, NH 
Norman Emmons, Charlestown, N4 
Janet Fotos, Hollis, NH 
Alexandra Moffat, Lyme, NH 
Amanda Smith, Concord, NH 
Don Smith, Piermont, NH 

New Jersey 

Anonymous, Magro ia, NJ 
Anonymous, Wyckoff, NJ 
Thomas A Bas'le, Kearny, NJ 
Carol Bayard, Maplewood, NJ 
Nick Berezansky, Ridgewood, NJ 
John Bergin III, Highland Lakes, NJ 
Larry Braverman, Westwood, NJ 
Brian Breen, Long Branch, NJ 
iNetania Budofsky, Hoboken, NJ 
Dan Burke. Galloway, NJ 
Audrey Burns, Oaklyn, NJ 
Kim Buxerbaum, Montclair, NJ 
Michael A. Cerrato, Westville, NJ 
Samuel Cintron, North Arlington, NJ 
Morgan Clark, South O'^nge, NJ 
Miche'a Colosimo, Mount laurel, NJ 
Bob Crossland, Haddonfield, NJ 
Gary A. DeSantis, T^’enton, NJ 
Walter Diem, Haddon Heights, NJ 


lony DiGerolano, Laurel Springs, NJ 
Mitchell Dormont, Manalapan, NJ 
Tatiana Durbak, Ewing, NJ 
Edward Durfee, Northvale, NJ 
David Fisher, Minotola, NJ 
James Fusco, East Brunswick, NJ 
Rebecca Fusco, North Plainfield, NJ 
Susan Gaissert, Mercerville, NJ 
Sally Gellert, Woodcliff Lake, NJ 
Robert Hartzell Jr., Sicklerville, N) 
Michael Hopkins, Bellmawr, NJ 
Ellen Jamieson, leonia, NJ 
Mustaq John, Rumson, NJ 
Adrian Juarez, Jersey City, NJ 
Thomas Klem, Hamilton, NJ 
Steven Kostis, Warren, NJ 
Thomas Koven, Hampton, NJ 
ti’a Landgarten, Hoboken, NJ 
James Lang, Farmingdale, NJ 
Rosemary Lerar'o, Eastampton, NJ 
Michelle lerner, - landers, NJ 
Larry Love, Mt. Tabor, NJ 
Pamela Lynn, Oak Ridge, NJ 
Denise Lytle, Fords, NJ 
David Maciorkowski, Fords, NJ 
Nicholas Mantas, Washington Township, 
NJ 

Marie Martin, West Keansburg, NJ 
Amy Masarwe, Jersey City, NJ 
Stephanie McDermott, Princeton, NJ 
Edward McGlinn, Blackwood, NJ 
Eileen McNamara, Hoboken, NJ 
Jeannette Mistretta, Freehold, NJ 
Marion Munk, Piscataway, NJ 
Robert Nadier, Englewood, NJ 
Carlos Oropeza, Somerdale, NJ 
Jay Peet, Egg Ha'-bor, NJ 
Glenn Principe, Brick, NJ 
Janice Rael, Clayton, NJ 
Kathleen Salmon, Westifled, NJ 
Orlando Sanchez, Piscataway, NJ 
George Saoner, Vineland, NJ 
Carl Scariati, Westfield, NJ 
Althea Schoen, Edison, NJ 
Pam Scoville, Hewitt, NJ 
Larry Siegel, Plainsboro, NJ 
Michelle Sterrifeld, Lawrenceville, NJ 
Jennifer Talarico, Westmont, NJ 
Rosemary Topar, Westfield, NJ 
James Vragel, East Wind.sor, NJ 
Anthony Tsang Yee, Leonia, NJ 
Nicole Zanetakos, Kearny, NJ 

New Mexico 

Anonymous, Albuquerque, NM 
Sanford Aorams, Albuquerque, NM 
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Kathryn Albrecht, San Antonio, NM 
Dan Barber, Santa fe, NM 
Randall Bell, Santa F-e, NM 
Nodia Brent Lux, Santa Ke, NM 
Rev. Or. Joseph W. Brown'^gg, Santa Fe, 
NM 

A Janine Burke, Santa Fe, NM 
Gone Chorostecki, Santa Fe, NM 
Don Cooney, Santa Fe, NM 
David Farmer, Las Cruces, NM 
Bruce Finney, Santa Fe, NM 
James Garcia, Albuquerque, NM 
Michele Goldman, Santa Fe, NM 
Jeffry Hanes, Glorieta, NM 
Leah Hamison, Albuquerque, NM 
Ron Henry, Silver City, NM 
Julia Irisn, Santa Fe, NM 
Crawford MacCallum, Tijeras, NM 
Richard Madole, Doming, NM 
Gloria McCary, Albuquerque, NM 
David McElroy, Alamogordo, NM 
Kelly McMahan, Alameda, NM 
WilLam Mee, Santa Fe, NM 
Robert Myers, Roswell, NM 
Bill O'Connell, Albuquerque, NM 
Jeffrey Pappert, Albuquerque, NM 
Judith Pearson, Estancia, NM 
Kathy Priola, Santa Fe, NM 
Peter Roche. Santa Fe. NM 
Chellee Saiz, Silver City, NM 
Valerie Santagto, Albuquerque, NM 
Michael Sears, Albuquerque, NM 
Guruneil Singh Khalsa, Santa Cruz, NM 
Spencer Stall, El Prado, NM 
Laurie Stetzicr, Albuquerque, NM 
Gary Storch, Taos, NM 
Ernest Sturdevant, Albuquerque, NM 
Robert G. Taylor, Santa Fe, NM 
Simon Teolis, Santa Fe, NM 
Fermin-Fermon Torres, Las Cruces, NM 
Cynthia von Hendricks, Albuquerque, 
NM 

Stacey A. Ward, Esq., Los Lunas, NM 
Paul Wilkns, Santa Fe, NM 
Michel Wingard, Mcintosh, NM 
Linda Zellner, Albuquerque, NM 

New York 

Anonymous, Bronx, NY 
Anonymous, Buffalo, NY 
Anonymous, Clifton Park, NY 
Anonymous, Flushing, NY 
Anonymous, Highland Mills, NY 
Anonymous, New Paltz, NY 
Anonymous, New York, NY 
Anonymous, New York, NY 


Anonymous, New York, NY 
Anonymous, New York, NY 
Anonymous, New York, NY 
Anonymous, Peeksklll, NY 
Anonymous, Rochester, NY 
Anonymous, Smithtown, NY 
Anonymous, Willsboro, NY 
Judith Ackerman, New York, NY 
Leo Ahumada, Flushing, NY 
Louis G. Albano, Brooklyn, NY 
Ralph Alvarez, Warwick, NY 
Wayne Antai, Berkshire, NY 
Carl Arnold, Brooklyn, NY 
Gabriela Arnon, New York, NY 
Carole Ashley, New York, NY 
Jonathan Baker, Mattituck, NY 
Bruce Barry. East Setauket, NY 
Christine Baumann, Staten Island, NY 
Elite Becher, Orchard Park, NY 
Matthew Bennett, Port Washington, NY 
Anthony Bloch, Astoria, NY 
James Bochenek, Dcimar, NY 
Barbara Bowen, Brooklyn, NY 
Ari Brand, New York, NY 
George Brieger, Brooklyn, NY 
Carol Brown, New York, NY 
Ben Bryant, New York, NY 
Brian Burke, New York, NY 
Edward Carey. Whilestonc. NY 
Susan Carey, Whitestone, NY 
Donn Carrol , Ithaca, NY 
Amanda Carter, Brooklyn, NY 
Jane Cassi, Nesconset, NY 
Leslie Cassidy, New York, NY 
Christopher Chan, Brooklyn, NY 
Carolyn Charney, Bardonia, NY 
Hal Charney, Bardonia, NY 
Edward Ciaccio, Douglastori, NY 
Victoria Ciaccio, Douglaston, NY 
J. Cody, New York, NY 
John Coghlan, Brooklyn, NY 
Misha Cohen, Rochester, NY 
W iliam Coleman, Buffalo. NY 
Thomas V. Connor, Wallkill, NY 
Margaret Cooke, Olivcbndge, NY 
Jesse Coy, Brooklyn, NY 
Mark Creighton, East Greenbush, NY 
Anthony Martin Dambrosi, Middletown, 
NY 

Theadora de Soyza, New Rochelle, NY 
Val DeG'^ace, Saranac Lake, NY 
Patrick Dell’ltalia, Selden, NY 
Carol Dobson, New York, NY 
Chuck Donegan, Selden, NY 
Richard Duffy, Yonkers, NY 
Brian Eden, Ithaca, NY 


Christopher Edes, Rochester, NY 

Ned Eisenberg, New York, NY 

Christopher Ell, Brooklyn, NY 

Joe Farrar, Coram, NY 

Anthony Fazzesc, Staten Island, NY 

l.ois Fazzese, Staten Island, NY 

Betsy Feist, New York, NY 

William Fisher, Old Chatham, NY 

Michael Pullman, Huntington Station, NY 

Gloria Foster, Canandaigua, NY 

Neil Freson, Hen’^ietta, NY 

Arthy Friedman, Rego Park, NY 

Lillie Galan, Yonkers, NY 

John Gebhardt, New York, NY 

Michael Gelfcr, Putnam Valley, NY 

Carl Gendvil, Staten Island, NY 

Micah Gensler, New Hyde Park, NY 

Angus Gilchrist, Glen Spey, NY 

Steven Click, Philadelphia, NY 

Ruth Gollobin-Basta, Cedarhurst, NY 

Marcy Gordon, Brooklyn, NY 

Claudia Greco, Brooklyn, NY 

Athanasia Gregoriades, New York, NY 

Michael Gua tieri, Stater Island, NY 

Robert Gunther, Isiip, NY 

Jen Haibert, Brooklyn, NY 

Amy Harlib, New York, NY 

Richard Heaning, North Massapequa, NY 

Dr. F. Hegeman, New York, NY 

Jenny C. Heinz, New York, NY 

Ellen Henry, Pittsford, NY 

Beth Hoiden, New York, NY 

Christopher Holmes, Ithaca, NY 

Jay Howell, Ithaca, NY 

Alithea Howes, Woodsidc, NY 

George Hughan, New York, NY 

Douglas Hysell, Kingston, NY 

Steve Jones, Staten Island, NY 

Jeffrey Juran, Ithaca, NY 

Lora Katen, Mamaroneck, NY 

Gary Kenton, Rhinebeck, NY 

Stephanie Keys, Hicksville, NY 

Carl Kinlan, Suffern, NY 

Douglas Kinney, Otego, NY 

David Ktinke, Airrront, NY 

Donna Knipp, New York, NY 

Ken Knudsen, North Bangor, NY 

Fred Koste^ New York, NY 

Amy Kriegicr, New Rochelle, NY 

Bertha Kriegler, Schenectady, NY 

Brian Kuebel, Rochester, NY 

Judith Lachat, Bay Shore, NY 

Elliot Lang, Huntington Station, NY 

Morgane Le Morzellec, Brooklyn, NY 

Ge''alyn Leccese, Babylon, NY 

Lyle Linder, Franklin, NY 
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Mary Ann Linder, Franklin, NY 
A. Kendall Lotsch, Southampton, NY 
Scott Loveland, Wappingers FalK, NY 
Mark Lukons, East Rockaway, NY 
Rhoda Mack, Florida, NY 
Neal Madnick, Flushing, NY 
Mary Ann Maikish, New York, NY 
Maggie Mandzuk, New York, NY 
Roberta McCauley, Schenectady, NY 
Adam McDermott, Rocky Point, NY 
Susan Metz, Brooklyn, NY 
Jeffrey Monheit, Flushing, NY 
Richard Mordecai, Islip, NY 
Jonathan Nash, New York, NY 
Ter'^ance Newton, Bronx, NY 
Maureen Nipar, New York, NY 
Robert Orlando, Cooperstown, NY 
Peter Orphanides, New City, NY 
Jose Oyola, Peekskill, NY 
Howard T. Palmer, Brooklyn, NY 
John Papandrea, New York, NY 
Dr. Anthony R. Peluso, Greenport, NY 
Robert Perlman, Forest Hills, NY 
Richard Perras, Albany, NY 
Paul Petruccelli, Coram, NY 
Vero Piacentini, Old Bethpage, NY 
Darlene Plimley, Beacon, NY 
Zach Potter Jr., Rochester, NY 
David PrYStal, Accord, NY 
Mario Puga, Woodside, NY 
Christopher Pupke, Valley Stream, NY 
Walt Rappeport, New York, NY 
Jessica Rcigelman, Amherst, NY 
Kathleen Reilly, Yonkers, NY 
Alyssa Reit, Mahopac, NY 
Richard Rhedcr, Woodstock, NY 
Salvador Rivera, Cobleskill, NY 
Marcia Robinson, New York, NY 
Thomas J. Rowan, Bronx, NY 
Nerissa Russell, Ithaca, NY 
Jonathan Sale, New York, NY 
Amanda Salles, New York, NY 
Mallory Sanders, Elmhurst, NY 
Elizabeth H. Sarfaty, M.Fd., Malone, NY 
James Schmitt, Monroe, NY 
Deane Schneider. Rochester, NY 
Ian Scognamillo, Yorktown Heights, NY 
Mitchell Seridrowitz, New York, NY 
Michael Serrano, Brooklyn, NY 
Jamin Sewell, Bronx, NY 
Julia Shpin, New York, NY 
llyssa Siifen, Staten Island, NY 
Ira Simel, Rochester, NY 
James Simmons, Holley, NY 
Jonathon Singleton, New York, NY 
Suran Song, Jackson Heights, NY 


William Francis Soto, Glendale, NY 
Katya Surrence, New York, NY 
Oliver Swift, White Plain.s, NY 
Michele Tenriple, Woodside, NY 
Robert Thoryk, Syracuse, NY 
Clair Touby, Saranac Lake, NY 
Luis Vega, Brooklyn, NY 
Jerald Vinikoff, Mechanicville, NY 
Susan Wald, Southampton, NY 
Joshua Wallman, New York, NY 
Stephen Webber, New York, NY 
Ruth Clare Weintraub, Huntington 
Station, NY 

Peggy Wonder, Staten Island, NY 
Rick Wood. Burdett, NY 
Jayashri Wyatt, New York, NY 
Kevin Yamaguchi, Campbell Hal., NY 
Erin Yarrobino, Ozone Park, NY 
Steven R. Zessman, Bayside, NY 
Elizabeth Zimatore, Island Park, NY 
Peter Zwiebach, Astoria, NY 

North Carolina 
Anonymous, Chapel Hill, NC 
Kenneth Ashe, Marshall, NC 
Thomas Blanton, Granite Falls, NC 
Dane Bowen, Mint Hill, NC 
David Builins, Oakora, NC 
Ann Clegg, Greensboro, NC 
William N. Coats, Benson, NC 
John Oavis, Greensboro, NC 
Paul Duffey, Hickory, NC 
Lynn Elliott, Durham, NC 
Johr\ny Everett, Washington, NC 
Pamela Everett. Washington, NC 
Jean Fvich, Raleigh, NC 
Cory Farris, Cary, NC 
Nancy Foster, Greensboro, NC 
Monika Lesth, Morganton, NC 
Gary Lineberger, Maiden, NC 
Jay MacNulty, Winston-Salem, NC 
Jor Paul McCicllan. Chapel Hill, NC 
Don McFlhaney, Hillsborough, NC 
Mabel McElhanoy, Hillsborough, NC 
E’-ic McManus, Charlotte, NC 
Christopher Meagher, Asheville, NC 
Ruth Miller, Chapel Hill, NC 
Robert Morrison, Cary, NC 
Leifani Pascale, Asheville, NC 
Joyce Pusel, Durham, NC 
Connie Raper, Durham, NC 
Peter Reynolds, Durham, NC 
Tammy Robinson, Asheboro, NC 
Doug Schell, D.B.A., King. NC 
Robert Story, Greensboro, NC 
Ben Thomas, Greensboro, NC 


George Tolleson, Asheville, NC 
Charles Trebes, Forest City, NC 
Bruce Watson, Raleigh, NC 
Grant Whrteheart, Rale'gh, NC 
Susan Yarnell, Cnapel Hill, NC 

North Dakota 

Chris Christianson, Fargo, ND 
Ron Saeger, Fargo, ND 

Ohio 

Anonymous, Brunswick, OH 
Anonymous, Cleveland Heights, OH 
Anisa Abd el Fattah, Columbus, OH 
David Allen, Scio, OH 
Sharon Armbrust, Washington Court 
House, OH 

Johnnie Baker, Mantua, OH 
Steven Batug, Akron, OH 
Janice Beers, Clayton, OH 
Kathy Bodey, Urbana, OH 
Kathryn Boniface, Cincinnati, OH 
Jean Braun, South Euclid, OH 
Catherine Buchanan, Toledo, OH 
George Carr, Reachwood, OH 
Alyssa Catri, Port Clinton, OH 
Kenneth Christman, Dayton, OH 
Charles Copley, Dayton, OH 
Chuck Countryman, Rock Creek, OH 
Neal Crandall, Springfield, OH 
Jason Davis, Ravenna, OH 
Joseph DiSalvo, Akron, OH 
Andrea Doty, Cincinnati, OH 
Joanne Ferguson, Sheffield Lake, OH 
Jeannie Finlay-Kochanowski, Toledo, OH 
Ann Gladon, Cincinnati, OH 
Zara Gween, New Philadelphia, OH 
Noel Harris, Grafton, OH 
Jill C, Hayden. Massillon, OH 
Bob Higgins, Dayton, OH 
Rob Igo, South Euclid, OH 
Susan Jacoby, Canton, OH 
Dennis Kemm. Toledo, OH 
Linda Musmeci Kimball, Oxford, OH 
Dawn Kosec, Austintown, OH 
Robert Kurtz, Sharonville, OH 
Shane Lampman, New Albany, OH 
Chad Lewandowski, Bluffton, OH 
Naricy Matesz, Swanton, OH 
Megan McDermott, Dayton, CH 
Timothy Mieyal, Parma, OH 
James Minnery, Elyria, OH 
Roger Miralia, Boardman, OH 
Timothy Mosier, Washington Court 
House, OH 

Steven Mi-lholand, Reynoldsburg, OH 
Caelyn Nagle, Cincinnati, OH 
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Melissa Pereksta, Rocky River, OH 
Patricia Phillips, Kent, OH 
Rocio Reyes-Moore, Alexandria, OH 
Scott Sandridge, Columbus, OH 
Tara Schleben, Batavia, OH 
Mark Schrider, Columbus, OH 
Theodore Scribner, Akron, OH 
June Sheatzley, Cincinnati, OH 
Randall Smith, Zanesville, OH 
Russell Stanton, East Clar'don, OH 
Frank Swift, Dayton, OH 
Stanley Thompson, Mt. Vernon, OH 
James Wagner, Westerville, OH 
Peter Whitford, Cincinnati, OH 
Charles Wilson, Cleveland, OH 

Oklahoma 

Richard Ellefritz, Stillwater, OK 
Rick Freeman, Ardmore, OK 
John Hagan, Bartlesville. OK 
Jane Hawes, Edmond, OK 
Lana Henson, Oklahoma City, OK 
Byron Hood, Oklahoma City, OK 
Christine Rodgers, Tulsa, OK 
Richard Sigal, Moore, OK 
Ron Simpson, Oklahoma City, OK 

Oregon 

Anonymous, Beaverton, OR 
Anonymous, Hood River, OR 
Anonymous, Molalla, OR 
Anonymous, Portland, OR 
Anonymous, Portland, OR 
Anonyrr.ous, Portland, OR 
Anonymous, Portland, OR 
Linda Alband, Portland, OR 
Terry Barber, Eugene, OR 
Cathie Bell, Portland, OR 
Debra Braddock, Portland, OR 
Michael Drown, Eugene, OR 
Garvar Brummett, Springfield, OR 
Scott Buckley, Portland, OR 
Lori Burton, Lebanon, OR 
Priscilla Carlson, Portland, OR 
Ginger Chaaman, Portland, OR 
Victor Chapman, Portland, OR 
Ei’een Chieco, Ashland, OR 
S.W. Conser, Portland, OR 
Edward Craig, Eugene, OR 
Jon Current, Hillsboro, OR 
Ivan Delsol, Cottage Grove, OR 
Glenn C. Devitt, Portland, OR 
Danny Dyche, Hillsboro, OR 
Lee Eisenberg, Portland, OR 
Donald Elliott, Milwaukie, OR 
Per Fagereng, Portland, OR 
Rosemary Forester, Lake Oswego, OR 


Rachel Foxman, Portland, OR 
James Freeberg, Ashland, OR 
Nora Cedgaudas, Portland, OR 
Jack Guyot, Astoria, OR 
Kyle Haines, Klamath Falls, OR 
Aleita Hass-Holcombe, Corvallis, OR 
Phillip Hoff, Gladstone, OR 
Jeff Horne, Portland, OR 
Kenneth R. Jackson, Hubbard, OR 
Aliza Keddem, Portland, OR 
Tabor Kelly, Portland, OR 
Jeff Kipilman, Portland, OR 
Fran Good Medicine Wolf Klabunde, 
Beaverton, OR 

John Knipe, Rockaway Beach, OR 
Gregory Kord, Troudale, OR 
Ted Kozlowski, Portland, OR 
Rick Lambert, Independence, OR 
Wili am MacBean, Klamath Falls, OR 
Shanti Vlaffey, Eugene, OR 
Pete Martin, Richland, OR 
Mary Masucci, Milwaukie, OR 
Michelle Miranda, North Bend, OR 
Susan Nash, Portland. OR 
C. N'Ha L., Idanha, OR 
David S. Nichols, Portland, OR 
Kay Novak, Corvallis, OR 
William Olson, Portland, OR 
Laurence Ovormiro, West Linn, OR 
John Paananon, Portland, OR 
Susan Ploetz, Portland, OR 
Ansula Press, Portland, OR 
Or. Steven J. Prince, Eugene, OR 
Matthew Puglisi, CorvallLs, OR 
Leo Quirk, Corvallis, OR 
I aiurel Ramsey, Portland, OR 
Argelyn Ray, lakcv^ew, OR 
Sarah Robinson, Bend, OR 
Ken Rothman, Fugene, OR 
Irene Saikevych, Talent, OR 
Debra Saude, Sweet Home, OR 
Leland Schweitzer, Madras, OR 
John Scott, Monroe, OR 
Andy Seles, Ashland, OR 
Howard Shapiro, Florence, OR 
John M. Shaw, Portland, OR 
Ian Shelley, Portland, OR 
Roger Siegner, Portland, OR 
Sandra Siegner, Portland, OR 
Ellen Singer, Eugene, OR 
Franklin Stahl, Eugene, OR 
Robert Sullivan, Portland, OR 
Mike Tabor, Portland, OR 
Ann Tiedeman, Beaverton, OR 
Corinne Van Houten, Portland, OR 
Martha A. Watson, Portland, OR 


Randall Webb, Hillsboro, OR 
Valerie White, Corvallis, OR 
Jeffrey Whtie, Forest Grove, OR 
David Wilson, Myrtle Point, OR 
Maggie Wilson, Portland, OR 
Robert Winstead, Portland, OR 
Jean Wyman, Portland, OR 
M. Aram, Idanha, OR 

Pennsylvania 

Anonymous, Media, PA 
Anonymous, Philadelphia, PA 
Anonymous, Pottstown, PA 
Anonymous, Weatherly, PA 
Samuel Adams, Philadelphia, PA 
Paul Albrecht, Philadelphia, PA 
Charles Angione, Bangor, PA 
Daniel Aunkst, Watsontown, PA 
Edward Bala, State Colege, PA 
Jack Barrett, Bushkill, PA 
Judith Becker, Philadelphia. PA 
Jeffrey Bedrick, Newtown Square, PA 
Anthony Capobianco, Bethel Park, PA 
Rev. J. Howard Cherry, Pittsburgh, PA 
Eric Christensen, lansdowne, PA 
Kenneth Churm, Coopersburg, PA 
Steven Clawges, Wernersville, PA 
Eric Crump, Gettysburg, PA 
K. Danowski, Pittsburgh, PA 
Robin Davis, West Chester, PA 
Edward Donahue III. Huntingdon Valley, 
PA 

Andrew B, Fox, Watsontown, PA 
Sherri F'yor, Clymcr, PA 
G'egorv Garber, Newtown, PA 
Cynthia Gilman, Narberth, PA 
FayGitman, Pott.sville, PA 
Barbara Glassman, PIpersville, PA 
Michael J. Gottfried, Media, PA 
Julia Gray, Dresher, PA 
Patricia Greiss, Carlisle, PA 
Simon Gr’bben, Emmaus, PA 
Evelyn Haas, Philadelphia, PA 
Philip Hadcad, Scoltdale, PA 
Jeffrey Hall, Bryn Mawr, PA 
Robin Harper, Wallingford, PA 
Marlene Kauffman, New Hope, PA 
Ron Kelley, Wnite Oak, PA 
John Kesich, Millerton, PA 
Karen Kiefer, Scottdale, PA 
Thomas Killeen, E. Fallowfield, PA 
Charles Kriete, Gardners, PA 
Edna Kumler, Duncannon, PA 
William Lawler, Philadelphia, PA 
F. Richard Leslie, Fayetteville, PA 
Marilyn Sutton Loos, Haverford, PA 
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Stephen Marchion, Lansdowne, PA 
Roberta Marley-Merchant, Lancaster, 
PA 

J. McP, Berwyn, PA 
Mike Mitchell, Reading, PA 
Bob Monks, Doylestown, PA 
Reverend Ralph John Monteiro, O.S.A., 
Villanova, PA 

Charles Muehihof, Danville, PA 
John Mugge, Phoenixville, PA 
Thomas Nelson, Lansdowne, PA 
Kirk Ramble, York, PA 
Erik Raske, Philadelphia, PA 
Kelly Riley, Hatfield, PA 
Vivian Schatz, Philadelphia, PA 
Dorothy Schieber, Royersford, PA 
John Sedia, Bala Cynwyd, PA 
Darree Sicher, Kcmoton, PA 
Stephen R. Sikora, Duquesne, PA 
Ben Simon, McKees Rocks, PA 
Rachel Simpson-Loizou, Fombell, PA 
B. Soltis, Downingtown, PA 
David Spear, Philadelphia, PA 
Nancy Stevens, McDonald, PA 
Bruce Stevenson, Bethlehem, PA 
Edward Thornton, Swarthmore, PA 
June UlkoskI, Lansdalc, PA 
Stephen \A/einstein, Elkins Park, PA 
Joseph Werzinski, New Hope, PA 
Mark Williams, Seven Valleys, PA 
Lisa Zellnski, Easton, PA 
Hollis Zelinsky, State College, PA 
Michael Zuckerman, Philadelphia. PA 

Puerto Rico 

Ernesto Pou, Barceloneta, PR 
Rhode Island 

John Doucette, Providence, Rl 
Alan Scott, Providence, Rl 
Katherine Tildes, Providence, Rl 

South Carolina 

Anonymous, Clinton, SC 
Bill Burch, Spartanburg, SC 
Gary Free, Goose Creek, SC 
Larry Hunt, Little River, SC 
Michael McNally, Summerville, SC 
Bryan Snuggs, Greenville, SC 
Sharon Troglin, Spartanburg, SC 
Doris Wilson, Lyman, SC 

South Dakota 

Travis Edgar, Watertown, SD 
Tennessee 

Darlene Baker, Lenoir City, TN 
Robert Benitez, Me Minnville, TN 


Nicole Berkheimer, Knoxville, TN 
Jeremy Brock, Memphis, TN 
David Cotton, Memphis, TN 
Brian Dubes, Lenoir City, TN 
Jin Emerson Cobb, Memphis, TN 
Ann Ewing, Jackson, TN 
Robert Gosnell, Lake City, TN 
Bill Hall, Linden, TN 

Christopher Hill Hargrove, Louisville, TN 
Charlie Hewett, Castalian Springs, TN 
Bonnie Holmes, Mooresburg, TN 
Donn I eatherman, Ooltewah, TN 
Phil Mellow, Nashville, TN 
Stephen Nemecek, Chattanooga, TN 
Roselle O'Neil, Oak Ridge, TN 
Barbara Porter, Knoxville, TN 
John Reid, Mountain City, TN 
Paula Bobbette Rucker, Bellevue, TN 
James-Michael Scott, Nashville, TN 
Jennifer Serrano, Nashville, TN 
Kevin Vaught, Antioch, TN 
Jason Waldo, Sweetwater, TN 
Gene Welch, Knoxville, TN 
Charles White, Murfreesboro, TN 
James Woody, Crossville, TN 

Texas 

Anonymous, Carrollton, TX 
Anonymous, Denison, TX 
Anonymous, Cl Paso, TX 
Anonymous, Houston, TX 
Arvonymous. Missouri City, TX 
M. Aram A/aepour, Grapevine, TX 
Steve Banyai, Port Mansfield, TX 
Dwinna Barker, Crowley, TX 
Audley Blackburn, Austin, TX 
Beth Blankenship, Dallas, TX 
Robert L. Book, Dallas, TX 
Laura Borst, Houston. TX 
John Michael Brennan, Dallas, TX 
William Brogden, Lcander, TX 
Lynne Brown. Grapevine, TX 
Richard Buck, Georgetown, TX 
Jim Bush, Waxahachie, TX 
Scott Callaway, Houston, TX 
Jessie Casteel, Houston, TX 
Frank Christian, Arlington, TX 
Peter Craig, Austin, TX 
Felix Cruz, San Antonio, TX 
Gary Culpepper, Austin, TX 
Patrick De La Garta Und Senkel, 
Duncanville, TX 
Derrick Dixon, Beaumont, TX 
Emkily Eikner-Austin, Honey Grove, TX 
Jim Ellis, Klleen, TX 
Edward Elmer, Pleasanton, TX 


Jeff Fischer, Austin, TX 

Clarence Fisher, Richardson, TX 

Christopher Fitzgerald, Pipe Creek, TX 

Mike Ford, Austin, TX 

William Fox, Dallas, TX 

Gloria Gannaway, Austin, TX 

John Gibson, Lake Jackson, TX 

Sue Goodner, Groveton, TX 

David Grant, San Antonio, TX 

Kathleen Gresham, Houston, TX 

Jerry R. Gutshall, Weslaco, TX 

Bob Hall, Austin, TX 

Aurora Hunter, Houston, TX 

Cynthia Huyser, Austin, TX 

Marcia Janssen, Alpine, TX 

Tom Jedrzejewicz, Austin, TX 

Sean Jonnson, Austin, TX 

Ernest Jones, Dallas, TX 

Ben Justiss, Manor, TX 

Michael Kavanaugh, Conroe, TX 

l auren Kirschner, Richardson, TX 

James Klein, Corpus Christi, TX 

Nel LaBar, Euless, TX 

Luan Le, Arlington, TX 

Daniel Lewis, Houston, TX 

Burt Likens, Fort Worth, TX 

Craig Loftin, San Antonio, TX 

Carol Martin, Quemado, TX 

Bill McAfee, Austin, TX 

Alan McLemore, Beaumont, TX 

Chris McPhail, Fort Worth, TX 

Leroyce Mead, Wimberley, TX 

Ismael Melendez, Pharr, TX 

Anita Mills, Dallas, TX 

Kelly Moore, Garland, TX 

Gloria Morrison, Pecos, TX 

Gary Myrick, Fort Worth, TX 

Rael Nicess, M.D,, Marshall, TX 

Paul Norris, Austin, TX 

Kathleen Osman, Houston, TX 

Margaret Parson, Wichita Falls, TX 

Kaye Preston, Arlington, TX 

Perry Primm, Houston, TX 

Johnnie Prosperie, Nacogdoches, TX 

Jeff Puglisi, San Antonio, TX 

Kenneth Richards, Fort Worth, TX 

William K. Riker, Granbury, TX 

Allen Rind, Kingwood, TX 

Frank Rodriguez, Colorado City, TX 

C. Saunier, Austin, TX 

Wayne Sewell, Humble, TX 

Lori Sherry, San Antonio, TX 

Margaret Shogry, Palestine, TX 

Tom Small. Austin, TX 

Sonya Smith, Arlington, TX 

Randy Southers, Austin, TX 
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Paul Stafford, Euless, TX 
Brian Sumner, Sugar Land, TX 
Richard Tines, Austin, TX 
Rochelle LaRue Tyler, LaGrangc, TX 
Olivia A. Valdez, Huffman, TX 
Dave Waugh, San Marcos, TX 
Stanley Webb, Austin, TX 
Jim West, League City, TX 
Pat Williams, Mineola, TX 
Terrie C, Williams, Vidor, TX 
Suzanne Wills, Dallas, TX 
T homas Windberg, Spicewood, TX 
Angela Zarbano, San Antonio, TX 
Bernie Zelazny, Alpine, TX 

Utah 

Christie Childs, Salt Lake City, UT 
Kristine Gunderson, Hclpc', UT 
Lawrence Heninger, Taylorsville, UT 
Bruce Knorr, Orem, UT 
Greg Moser, Orem, UT 
Jacqueline Murray, Santa Clara, UT 
Ashlyn Ruga, Salt Lake City, UT 
Skylar Staten, Midvale, UT 
Richard Waldo, Riverdale, UT 
Patsy Washburn, Salt Lake City, UT 
1. Zeveloff, Ogden, UT 

Vermont 

Frank Rarella, Colchester, VT 
Deborah Crowchild, Sandgate, VT 
Bunny Daubner, Bristol, VT 
Debra L, Diegoli, Springfield. VT 
Mitch Golofarb, Montpelier, VT 
Jane Newton, South Londonderry, VT 
Paula Schramm, Enosburg Falls, VT 
Vivian Valtri Burgess, Granville, VT 
Walter Zcichner, Northfield, VT 

Virginia 

Anonymous, Arlington, VA 
Anonymous, Fairfax, VA 
Helen Arnold, Co onial Heights, VA 
Bethany Cardone, Alexandria, VA 
Sue Carrutners, Arlington, VA 
Ryan Clock, Richmond, VA 
Shelley Coss, Arlington, VA 
Shannon Cousineau, Norfolk, VA 
Carol Cox, F’^edericksburg, VA 
GaJ Criger, Front Royal, VA 
Becky Daiss, Arlington, VA 
C. Gail Della-Piana, Norfolk, VA 
John Downing, Richmond, VA 
Brendan Ferreri-Hanberry, 
Charlottesville, VA 
Sean Finkel, Gloucester, VA 
Ed Gran, Newtown, VA 


Nadia Hamarnch Hall, Arlington, VA 
Xyra Harper-Cann, Arlington, VA 
Brent Hepner, Norfolk, VA 
Ann Hoover, Blackstone, VA 
Shirinc Hossaini, Alexandria, VA 
Sontruong Huynh, Springfield, VA 
Bernie Hyde Jr., Arlington, VA 
Alexander Jack, Charlottesville, VA 
Sharon Keys, Alexandria, VA 
William D. Kirby, Fairfax, VA 
Nickolaus Leggett, Reston, VA 
Joann Marsh, McLean, VA 
Kathleen McLanc, Woodbridge, VA 
John MePeek, Fairfax, VA 
Mary Mihalik, Mclean, VA 
Charity Moschopoulos, Annandale, VA 
Valerie Nixon, Richmond, VA 
Fran Parker, Dendron, VA 
Zachariah Piexford, Floyd, VA 
Laura Potter Degrey, Herndon, VA 
Richard Proescher, Chesapeake, VA 
Teresa Renberg, Mechantcsville, VA 
Eric Roth, Christiansburg, VA 
Rosemarie Sawdon, Blacksburg, VA 
Eric Schwing, Richmond, VA 
William Solomon, Shipman, VA 
Alex Sparrow, Ashland, VA 
Kimberly Stevens, Chesapeake, VA 
David Swanson, Charlottesville, VA 
Thomas Thomas, Prince George, VA 
James Wilcox, Falls Church, VA 

Washington 
Anonymous, Addy, WA 
Anonymous. Bellingham, WA 
Anonymous, Bremerton, WA 
Anonymous, Brinnon, WA 
Anonymous, Clarkston, WA 
Anonymous, Gig Harbor, WA 
Anonymous, Mercer Island, WA 
Anonymous, F»ort Townsend, WA 
Anonymous, Rainier, WA 
Anonymous, Seattle, WA 
Anonymous, Seattle, WA 
Anonymous, Spokane. WA 
Anonymous, Yelm, WA 
Mary Alex, Seattle, WA 
Glen Andei'Son, Lacey, WA 
Judy Anderson, Portland, WA 
Karen Hedwig Backman, Federal Way, 
WA 

Brent Baldwin, Mount Vernon, WA 
Eldon Ball, Seattle, WA 
Robby Barnes, Seattle, WA 
James Barrick, Bothell, WA 
Mark Beringer, Bothell, WA 


Robert Blew, Seattle, WA 
Robert Blumenthal, Seattle, WA 
Zenda Boss Hall, Clyde Hil,, WA 
Karen Boyette, Seatt e, WA 
Richard Burrows, Bonney Lake, WA 
Nancy Carlile, Renton, WA 
Nicholas Carr, University Place, WA 
Dennis Cimino, Silverdale, WA 
Wayne Clark Elliott, Renton, WA 
Norm Conrad, Seattle, WA 
Christy Cornelsen, Cheney, WA 
David Cox, lone, WA 
Sharon Cox, Lake Stevens, WA 
Anita Das, Seattle, WA 
Carol Davidek-Waller, Kirkland, WA 
Paul Davies, Chattaroy, WA 
Barbara DelGiudice, Burien, WA 
Cheryl Drumheller, Walla Walla, WA 
Davina Duerr, Bothell, WA 
Glenn Ellis, Blaine, WA 
Norm Enfield, Camas, WA 
Linda Everist, Mossyrock, WA 
Thomas W. Fa-r, Rochester, WA 
Nancy Farrell, Tacoma, WA 
John Fix, Quincy, WA 
Dianne Foster, Bellingham, WA 
Rhett Gambol, Seattle, WA 
Sam Gilliam, Seattle, WA 
Brian Gregory, Bremerton, WA 
Elaine Grow, Port Townsend, WA 
Thomas Hall, Bellingham, WA 
Christine Hansen, Olympia, WA 
Nancy Hausauer, Tacoma, WA 
Todd Hauser, Ocean Park, WA 
Arlene Hebert, Seattle, WA 
Tadd Hess, Vancouver, WA 
William Hoffer, East Wenatchee, WA 
Greg Hohnholt, Olympia, WA 
Katherine Holland, Spokane, WA 
John Hurd, Clinton, WA 
Erik Ibson-Nowak, Tacoma, WA 
Lura Irish, Lakebay, WA 
Phillip Joyner, Kenmore, WA 
Sennja Joyner, Vancouver, WA 
Joann Keenan, Seattle, WA 
John Kersting, Olympia, WA 
Patrick Kerwin, Go'dencale, WA 
Keith Kinlan. Spanaway, WA 
Rolland Lee, La Conner, WA 
Shawn Link, La Centei", WA 
Todd Lockwood, Bonney Lake, WA 
Steve Lovelace, Wilkeson, WA 
Rob Lowe, Brush Prairie, WA 
Thom Lufkin, Olympia, WA 
Jeff Lyles, Yacolt, WA 
Susan Marett, Port Townsend, WA 
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Mark McCormick, Seattle, WA 
Susan Moorehead, Gig Harbor, WA 
Robert Mueller, Kenmore, WA 
Dawn Murin, Seattle, WA 
Vanessa Nixon Klein, Mossyrock, WA 
Sharon Parshall, Fail City, WA 
Rachel/Rae Pearson, Seattle, WA 
Lynn Petersen, Coupeville, WA 
Susan Rigney, Anacortes, WA 
Carol Rolf, Colville, WA 
Robert Roseland, Twisp, WA 
Ronaid Rossman, Spokane, WA 
Nik Rusimovic, Auburn, WA 
Rafael Sanchez, Seattle, WA 
Samuel Scharff, Seattle, WA 
Douglas Schiebei, Port Ludlow, WA 
John Scholten, Edmonds, WA 
Spencer Seiander, Castle Rock, WA 
Gregory Severson, Lynnwood, WA 
Diane Shaughnessy, Auburn, WA 
Mike Smith, Seattle, WA 
Paul Smith, Port Hadlock, WA 
Lori Stefano, Yelm, WA 
David Stetier, Everett, WA 
Randy Stribling, Bellingham, WA 
Charles Totten, Winlock, WA 
Grant Turner, Seattle, WA 
Robert Von Tobel, Bellevue, WA 
Mare Wahosi, Bremerton, WA 
Jef Waibel, Port Townsend, WA 
Dana Walker, Olympia, WA 
Cris Walla, Ridgefield, WA 
Shandell Warren, Kenmore, WA 
Ardcth L. Weed, Edmonds, WA 
Mary S. Whitmore, Woodinville, WA 
Sandra Whitmore, Tumwater, WA 
Maciej Wojtuiewicz, Issaquah, WA 
Esther B. Wolf, Seattle, WA 
Kathleen Wolfe, Des Moines, WA 
Paula Wood, Seattle, WA 

West Virginia 

Anonymous, Charleston, WV 
Anonymous, Gien Dale, WV 
Jonathan Damron, Fort Gay, WV 
John Doyle, Charleston, WV 
Elwood Groves !i, Maxwelton, WV 
Dom Pucci, Jr., Weirton, WV 
Kathryn Stone, Charleston, WV 
Lonnie Ward, White Sulphur Springs, 
WV 

Wisconsin 

Anonymous, Mineral Point, W1 
Kenneth Appleton, Green Bay, Wt 
Pamela Belcher, Darien, Wi 
Marjorie Bierbrauer, Piatteville, WI 


Kent Bryngelson, Niagara, WI 
Maureen Buriey, Hager City, WI 
Chris Casper, Madison, WI 
Robert Dreps, Dane, Wi 
Bruce Eggum, Gresham, WI 
Michael Fitipiak, Milwaukee, WI 
Joyce Frohn, Oshkosh, WI 
Jay Gold, Madison, WI 
David Greene, Madison, WI 
Jack Ingersoll, la Farge, WI 
Donna Jrvin, Marinette, WI 
Odin Johnson, Eau Claire, Wi 
Joseph Koelier, Madison, WI 
Ruth Larson, Marion, WI 
Jason McLean, River Falls, WI 
Dan Murray, Eau Claire, WI 
Russell Novkov, Madison, WI 
Corey E. Olsen, Delafield, W! 

Russell Roberts, Grafton, WI 
Sue Rogan, Middleton. Wi 
Carrie Sanlulli Schudda. Oregon, WI 
Britton Saunders, Milwaukee, Wi 
Robert Scheele, Madison, W! 
Randolph Schoedler, Milwaukee, WI 
J. Kenneth Strom, East Troy, WI 
Kathleen Turner. Green Bay, WI 
Theodore Voth III, Madison, WI 
Ted Voth Jr., Madison, WI 
Harry Walsbren, Milwaukee, Wi 
Kristen Zehner. Marshall, WI 
Kevin Zellmer, Milwaukee. WI 

Wyoming 

Anonymous, Casper. WY 
Kyle Kulseth, Sheridan, WY 
Mike Logan, Riverton, WY 

Armed Forces 
Brian Tierney. APO, AF 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 00699 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN:CMORC 



690 


Statement of 

The Honorable Benjamin L. Cardin 

United States Senator 
Maryland 
June 28, 2010 


Opening Statement by U.S. Senator Benjamin L. Cardin (D-MD) 

Confirmation Hearing for Elena Kagan to be 

Associate Justice of the Supreme Court of the United States 


Thank you, Chairman Leahy, Solicitor General Kagan, welcome back to the Judiciary 
Committee. Last year, I had the privilege of chairing your confirmation hearing for the position 
of Solicitor General. While we had a spirited debate at that time, I think we can agree that there 
was not quite as much media attention to that hearing as there is today. 

Why is that? As I prepared for this week's hearings, 1 have been thinking about the role of the 
Supreme Court and the Constitution in our lives. Many people may say— to paraphrase our Vice 
President- "Why is this such a big deal? Why should I care? Does the Supreme Court really 
impact my life or my family?” 

If you have children, if you work for a living, if you arc a woman, if you vote, if you care about 
the air we breathe or the water we drink, you need to pay close attention to this confirmation 
hearing and the work of the Supreme Court. 

The Constitution has a very tangible impact on all our lives. It is the foundation of our rule of 
law that is supposed to protect us from the abuses of power- ABUSES OF GOVERNMENT, 
ABUSES OF BIG BUSINESS. 

The very words that open our Constitution tell us why we ALL should care so much about who 
is on the Supreme Court and who will be responsible for upholding our laws. 

"We the people of the United States- WE THE PEOPLE- in order to form a more perfect union, 
ESTABLISH JUSTICE, in.sure domestic Tranquility, provide for the common defense, promote 
the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain 
and establish this Constitution of the United States of America," 

The authors of the Constitution understood the timeless idea that Justice was paramount. As we 
gather this week to consider your nomination, Ms. Kagan, to be just the 1 1 2th person-and only 
the fourth woman — to serve on our highest court, my goal is to ensure that you have a clear 
understanding of how profound an impact your future decisions may have on the lives of 
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everyday Amerieans. Based on our eonvea-sations, I trust that you will put the interest of the 
American people and justice for the American people, first, above popular opinion or politics. 

I also will do all I can to ensure that the American people, whether you are watching this hearing 
at home, at work, or at school, gain a better understanding of how the Supreme Court, which has 
a duty to uphold the Constitution, really does affect your lives. The principles outlined in the 
Constitution are not some abstract, historical theory. At its heart, our Constitution and the rule of 
law is about people We the People. 

Let’s start with families and children. As a personal example, I — along with millions of 
American school children — was denied a full education opportunity in our schools because 1 
was forced to attend segregated public schools. The Supreme Court, in Brown v. Board of 
Education, rejected the notion of separate but equal and helped move our nation forward toward 
a "more perfect union." It was a young attorney, from Baltimore, who argued that case before the 
Supreme Court. He later became the first African- American to serve on the Supreme Court. 
Justice Thurgood Marshall had one of the most distinguished records on the court, aided by 
energized law clerks including our nominee, Elena Kagan. 

If you believe that you have a right to fall in love and get married to whomever you wish, you 
are mostly correct, but only because the Supreme Court intervened on the side of the American 
people when it mled in Loving vs. Virginia that inter-racial couples could marry. Indeed prior to 
that decision, the parents of the current President of the United States and some members of this 
United States Senate could not have been married in some states of this Nation. 

If you believe that what you do in your own home, in your own bedroom, is your business and 
no one else's - especially not the government’s - you also are correct, but only because Supreme 
Court decisions like Griswold v. Connecticut and Lawrence v. Texas reinforced the individual's 
right to privacy, keeping government out of the private consensual activities of adults. 

The Supreme Court was on the side of the American people when it ruled in Roe v. Wade that 
the constitutional right to privacy exists. The court ruling was not taking sides in a debate on 
abortion: it was stating that there are certain matters in which government should not interfere in 
the privacy of families. Likewise, the court has ruled that every person is entitled to their 
religious beliefs - or lack thereof - but the Constitution makes it clear through the establishment 
clause that Congress cannot show preference to a religion. 

So many of these cases are categorized as ’’landmarks" because they continued a forward 
progression of protections for the American people against abuses of power, particularly by an 
over-reaching government. Such was the case when the Supreme Court ruled in Gideon v. 
Wainwright that the constitutional right to counsel in criminal proceedings was guaranteed 
regardless of the wealth of the defendant. The Supreme Court gave the words ’’equal justice 
under the law" real meaning. Perhaps this decision was to be expected, since the oath of office 
declared by every federal judge makes it clear that he or she ’’will administer justice without 
respect to persons and do equal right to the poor and to the rich," 

I believe that our next Associate Justice and the whole Supreme Court should be guided by legal 
risks. 
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precedent and the best traditions of the Supreme Court in advancing constitutional rights for 
individuals against the abuses of power, whether by government or businesses, even as our world 
continues to change and evolve. Justice Thurgood Marshall said in a 1987 speech, "I do not 
believe that the meaning of the Constitution was forever 'fixed' at the Philadelphia Convention. 
To the contrary, the government they devised was defective from the start, requiring several 
amendments, a civil war, and momentous social transformation to attain the system of 
constitutional government, and its respect for the individual freedoms and human rights, we hold 
as fimdamental today." 

Some change has not been for the better, I have been troubled by the increasing number of 5-4 
decisions over the last five years in which a divided Supreme Court reversed decades of progress 
and precedent with rulings that side with powerful corporate interests rather than protecting 
individual rights. This trend was clearly .shown in Citizens United where the Supreme Court 
reversed precedent and over-ruled Congressional intent giving corporate special interests even 
more power and influence in elections. In the Ledbetter case, the majority of the Supreme Court 
protected employers over workers in gender discrimination, again reversing the clear intent of 
Congress. In another 5-4 split court decision. Gross v. FBL Financial, the Court made it easier 
for corporate America to discriminate against aging Baby Boomer workers. 

If you work for a living, if you are a woman, or if you are worried that corporations can buy a 
louder voice in an election than hardworking, everyday Americans, you need to keep an eye on 
the activism being practiced by this Supreme Court. 

Are you a consumer? Do you buy products for you or your family? If so, the Supreme Court in 
Leegjn -- yet another 5-4 split - should be of concern to you too. Here, the court ignored long- 
standing precedent to protect big business to perpetuate price fixing. It was a ruling that put 
consumers at risk. 

Rapanos also was a step backwards, this time for the environment by reducing protection for 
wetlands under the Clean Water Act. If you are like the rest of us and wonder if BP will be held 
fully accountable for the economic and environmental devastation brought on by the ongoing oil 
spill in the Gulf of Mexico, you will be equally alarmed by the Supreme Court’s decision in 
Exxon V. Baker which imposed limits on damages that can be recovered in environmental 
disasters. 

Time and time again, by the narrowest of margins, this activist court has sided with big 
businesses over Main Street America wiping away protections set in place by years of legal 
precedent and congressional action. 

Just last month, the court - once again by a 5-4 decision - ruled against the individual 
protections enshrined in the Constitution and its Bill of Rights. In the Tompkins case, the court 
reversed prior decisions and weakened such cases as Miranda - a bedrock of our legal system 
by offering a counterintuitive pronouncement that an accused has to speak up in order to remain 
silent. I believe that "innocent until proven guilty" and the "right against self-incrimination" are 
still part of our system of law. 
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Having just joined the Senate in 2007, 1 have had just one other opportunity to exereise my 
constitutional duty to provide "advise and eonsent" for a Supreme Court Justice. I was proud to 
see that Justice Sonia Sotomayor, who I voted to confirm last year, authored the dissent opinion 
in the Tompkins case. Unfortunately, it seems only a minority of the current court understands 
the concept that the rule of law should be defined by the law itself and not public opinion. 

As Justice Stevens stated in Citizens United, "Essentially, five Justices were unhappy with the 
limited nature of the case before us, so they changed the case to give themselves an opportunity 
to change the law?therc were principled, narrower paths that a Court that was serious about 
judicial restraint could have taken." 

1 join him in wondering just how or why those who profess to oppose judicial activism have 
voiced their support for these Supreme Court decisions in which justices have over-turned long- 
standing precedent and substituted their own legislative voices for Congress, blurring the line 
between the legislative and judicial branches of government. 

Justice Stevens followed in the best traditions of the Supreme Court in advancing individual 
Constitutional rights. His name will stand beside John Marshall, Louis Brandeis, Thurgood 
Marshall, and Sandra Day O'Connor as giants in our nation's highest court. Elena Kagan comes 
to this confirmation hearing with very impressive credentials to help fill the shoes of Justice 
Stevens. 

As 1 said earlier, I had the honor to chair her confirmation hearing for Solicitor General. Like 
Justice Stevens, she is a known consensus builder. She also is an unquestioned legal scholar, a 
proven leader, and a dedicated public servant. As someone who has worked my whole career to 
expand access to "justice for all," 1 have been particularly impressed by her record at Harvard of 
greatly expanding the number of law school clinics, which provide essential pro bono work for 
individuals who otherwise could not afford legal representation. 

Ms. Kagan, 1 consider it a strength that you come from outside of the judiciary, yet I know that 
having served as Solicitor General - a position often referred to as the 1 0th justice - you are well 
prepared for the day-to-day responsibilities of the Court. You join a distinguished line of justices, 
including William Howard Taft, Stanley Forman Reed, Robert Jl. Jackson, and, of course, 
Thurgood Marshall, all of whom served as U.S. Solicitor General before serving on the high 
court. 1 expect that your broad experiences will serve you and the American public well. 

1 welcome the American public to these hearings as we open a window to the Supreme Court and 
shine a light on the critical role the Constitution and the rule of law plays in all our lives. 1 come 
to these hearings not solely as a U.S. Senator, a legislator, and a lawyer, but as a husband, father, 
and grandfather. Every ruling made by the Supreme Court that continues to uphold the 
constitutional protections that keep my granddaughters and their future safe and secure is a 
victory. Every Supreme Court ruling that opens the door to abuses of power, by the government 
or big corporations, by over-turning long-standing precedent or reversing Congressional intent, 
puts my granddaughters, and your granddaugliters, and your children at greater risk. 

1 will do all 1 can within my power to protect my family and every American family from such 

Solicitor General Kagan, 1 welcome you to this confirmation hearing and look forward to your 
testimony and responses to our questions. 

### 
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Testimony of Robert C. Clark, Professor and former Dean, 1 larvard I ,aw School 
Before the Senate Committee of the Judiciary 
Concerning Supreme Court Nominee Elena Kagan 
July 1,2010 

1 am pleased to be invited to this hearing. I support the appointment of Elena 
Kagan as assoeiate justice of the Supreme Court, and would like to offer some 
perspectives based on my experience as her colleague and as her predecessor in the role 
of dean at Harvard Law School. 1 believe her superb perfonnance as dean should be a 
positive factor in your decision making. 

The case for Solicitor General Kagan has many parts, of course. First, as she 
demonstrated as both a student and a teacher, she is extremely bright. I know this from 
having observed and graded her as a law student in the mid-‘80s, and from having judged 
her legal scholarship in the late ‘90s when I supported her appointment to our faculty. 
Moreover, she really thinks like a lawyer - and I mean this in a good way. She makes 
sure she understands the law and the facts precisely and accurately before she draws 
conclusions on legal issues, and explains her reasoning in ways that take careful account 
of likely objections. A lawyer who actually docs think this way is unlikely to get too 
creative or loose when she makes decisions as a judge. She will feel obligated to follow 
the law, not make it up. Furthermore, she has relevant experience with the law, not just 
in her recent job as Solicitor General of the United States, but also in her years of 
spectacularly successful teaching of constitutional law and administrative law to 
hundreds of bright and tough students. This teaching experience tends to get neglected 
when people discuss her qualifications for the Court, but it is important. She knows legal 
doctrines relevant to service on the Supreme Court inside and out, in a way that few 
practitioners do. 

But I want to stress her performance as an institutional leader, and explain why 1 
think the skills and attributes she brought to the complex task of being Dean of TIarv'ard 
Law School would benefit her and the Court if she is confirmed as a Justice. 

1 was Dean of Harvard Law School for 1 4 years ( 1 989-2003), and strongly 
supported Elena Kagan as the choice to be my successor. From my viewpoint, once she 
became dean she did a great job of taking positive changes and initiatives that had begun 
in the ‘90s and building on them. She brought the school to a new level of greatness. 

For example, we hired a large number of new faculty members, including top 
scholars from other leading schools, during her tenure. (The number of full-time 
professors went from about 81 to 1 0.3 from 2003 to 2009.) In my view this is a positive 
indicator because, in the case of our complex law school, it says something about the 
ability of the dean to build consensus. The appointment process is democratic - you need 
two-thirds of the faculty to approve each new appointee - and in a strong willed faculty 
with widely varying views about what really counts as good scholarship, you need a dean 
who can understand many different points of view and then encourage people to work 
together. Dean Kagan did this successfully. I watched her learn and grow in the process. 
She wasn’t just “political”; she actually learned to understand and appreciate many 
different points of view. 
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Similarly, she took over and led a very successful fundraising campaign. In the 
late ‘90s, under my guidance, the law faculty developed an ambitious long term strategic 
plan. We then proceeded to get university-level approval for a campaign that would fund 
it, and I spent a couple of years getting initial gifts and commitments. In June of 2003, 
my last month in office, we had a so-called kickoff of the campaign’s public phase. I 
announced ,S 1 70-plus million in commitments and gave the about-to-bccomc dean Elena 
Kagan and her team the hard task of getting the amount up to at least $400 million. Five- 
plus years later, in the fall of 2008, the campaign closed, having greatly exceeded its 
goal, by reaching over S476 million a record in law school fundraising. 

This fundraising success - of fundamental importance to an institution like 
Harvard Law School - would not have happened without Fdena Kagan’s skill in seeing 
other people’s perspectives. In order to gain support from about 23,000 alurmii and 
friends, as the law school did, its dean had to learn to understand and appreciate the 
viewpoints of many very different people, with strongly varying attitudes toward what 
the school was doing and proposing to do. I watched her get better and better at this task 
over time, and I believe it will help her to be a better justice on the Court. 

As with faculty and alumni, so with students: Dean Kagan did a superb job of 
boosting the mood and morale of the student body. Sbe did this with gestures great and 
small - everything from free coffee and an ice skating rink to initiating major substantive 
changes in the first year curriculum, in order to make it fit better with the modem legal 
world. (For example, first year students must now take introductory courses in 
international or comparative law, and in legislation and regulation, in addition to the old 
classics like property, contracts, and tons. ) 

I could go on listing her other achievements as dean, and will gladly elaborate 
during the questioning period if you arc interested. But my general theme should he 
clear. She did a great job as leader of a complex organization, and that indicates she has 
personal characteristics that are relevant for service on a court that is also full of diverse 
and sometimes conflicting perspectives. 

I do note that the topic of military reemiting at Harvard, and Elena Kagan’s 
actions as dean with respect to it, have already received a great deal of attention. 1 wrote 
an Op Ed for the Wall Street Journal that set out some relevant facts and expressed my 
views. I would like to put into the record a copy of my Op Ed. 

In conclusion, I think the Committee’s decision about Solicitor General Kagan 
ought to be positive. Yes, it may happen that as a justice she will sometimes fill in the 
blanks of received constitutional law in a way that some of us, including me, do not like. 
As history shows, it is hard to predict accurately vvhat the future decisions of a new 
justice will be. But I think worrying obsessively about the downside possibilities is to 
miss the forest for the trees. Elena Kagan is an excellent choice for the Supreme Court 
and should be conlinned. 
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OPINION 


MAY 11,2010 

Kagan and the Military: What Really 
Happened 

As dean, she upheld a policy already in place. 

By ROBERT C. CLARK. 

With the announcement of Elena Kagan as nominee for the open seat on the Supreme 
Court, comments both sound and foolish are sure to flood the media. In the prior category 
is the observation that Ms. Kagan is a brilliant legal scholar with a superb record of 
service in the federal government and as a law school dean. In the foolish category, we 
are already hearing a replay of an attack critics used against her when she was being 
considered for her current position as solicitor general. 

That attack goes something like this: During her time as dean of Harvard Law School 
(2003-2009), Ms. Kagan showed herself to be antimilitary an extremist bent on 
harming the military's efforts to hire some of the best law school graduates in the country. 

1 write to rebut that argument, and believe that I am in a good position to do so. 1 served 
as dean of Harvard Law School from 1989 to 2003. and know the history of military 
recruiting there. 1 taught Ms. Kagan in the mid- 1980s she was one of the best students 
I've had — served as dean when we hired her as a tenured professor, and strongly 
supported her appointment as my successor. 

As dean, Ms. Kagan basically followed a strategy toward military recruiting that was 
already in place. Here, some background may be helpful: Since 1979, the law school has 
had a policy requiring all employers who wish to use the assistance of the School's Office 
of Career Services (OCS) to schedule interviews and recruit students to sign a statement 
that they do not discriminate on the basis of race, gender, sexual orientation, and so on. 

For years, the U.S. military, because of its "don't ask, don't tell" policy, was not able to 
sign such a statement and so did not use OCS. It did, however, regularly recruit on 
campus because it was invited to do so by an official student organization, the Harvard 
Law School Veterans Association. 

The symbolic effect of this special treatment of military recruiters was important, but the 
practical effect on recruiting logistics was minimal. In 2002, however, the Air Force took 
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a hard line with 1 larvard and argued that this pattern did not provide strictly equal access 
for military recruiters and thus violated the 1996 Solomon Amendment, w'hich denies 
certain federal funds to an education institution that "prohibits or in effect prevent" 
military recruiting. It credibly threatened to bring an end to federal funding of all research 
at the university. 

This penalty would not have hurt the law school, which has virtually no such funding. 

But it would have hurt other schools at Harvard, principally the medical school and the 
school of public health. It would have eliminated about 15% of the university's operating 
budget. 

After much deliberation with the president of Harvard and other university officials, we 
decided to make an exception for the military to the school's nondiscrimination policy. At 
the same time, I, along with many faculty and students, publicly stated our opposition to 
the military's policy, which we considered both unwise and unjust, even as we explicitly 
affirmed our profound gratitude to the military. Virtually all law schools affiliated with 
large universities did the same. 

When Ms. Kagan became dean in July of 2003, she upheld this newer policy. Military 
reemiters used OC-'S services, but at the beginning of each interviewing season she wrote 
a public memorandum explaining the exception to the school's nondiscrimination policy, 
stating her objection to "don't ask, don't tell," and expressing her strong view that military 
service is a noble and socially valuable career path that should be encouraged and open to 
all of our graduates. 

In November 2004, however, the Third Circuit Court of Appeals found that the Solomon 
Amendment infringed improperly on law schools’ First Amendment freedoms. So Ms. 
Kagan returned the school to its pre-2002 practice of not allowing the military to use 
OCS, but allowing them to recruit via the student group. 

Yet this reversion only lasted a semester because the Department of Defense again 
threatened to cut off federal funding to all oFHarvard, and because the U.S. Supreme 
Court reversed the Third Circuit's decision. Once again, military recruiters were allowed 
to use OCS, even as the dean and most of the faculty and student body voiced opposition 
to "don't ask, don't tcH." 

Outside observers may disagree with the moral and policy judgments made by those at 
Harvard Law School. But it would be very wrong to portray Elena Kagan as hostile to the 
U.S. military. Quite the opposite is true. 

Mr. Clark Li a prqfe.i.sor and former dean at Harvard Law School. 

‘Rfprinted with permission of ‘The fdaff Street JoumaC© 2010. (Dow Jones ei Company. 

^IT lights reserved. 
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Change Course, Confront Crises, Continue the Legacy 


June 28, 2010 


Senator Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Chairman Leahy; 

The Congressional Black Caucus (CBC) believes that Elena Kagan 
possesses outstanding academic and professional credentials, and applauds 
President Obama for nominating a person who understands the real-world 
consequences of judicial decisions. However, the CBC has questions about the 
nominee’s views on issues of particular importance to African Americans. The 
CBC respectfully requests that the Senate Judiciary Committee pose the 
following questions to the nominee: 

1 . In a 1997 memorandum to President Clinton, you supported reducing 
the sentencing disparity between crack and powder cocaine to 1 0; 1 , Do 
you support eliminating the sentencing disparity? 

2. In a case pending before the Supreme Court in 1997, PiscatawayBd 
Of Education u. Taxman, in which a school district used its affirmative 
action policy to lay off a white teacher instead of a black teacher with 
the same seniority, the then Solicitor General wrote a memo that 
suggested filing a brief arguing that the teacher should not have been 
laid off in this particular case, and that if the court adopted this 
position, it would not have to address whether Title VII "always 
precludes non-remedial affirmative action.” You wrote on that memo, 
“I think this is exactly the right position - as a legal matter, as a policy 
matter, and as a political matter.” Are race-based remedies ever 
permissible? If left to you alone, would you have applied the “mend it, 
don’t end it” affirmative action policy to race-neutral remedies only? 

3. Please explain why you apparently opposed the formation of a 
commission on race by President Clinton during his second term. 
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Senator Patrick Leahy 
June 28, 2010 
Page 2 


4. During your tenure as Dean of Harvard Law School, the law school faculty grew 
by almost 50%, with the hiring of 43 full-time faculty, including 32 tenured or 
tenure track. Of those 32, please explain why only one minority, an Asian 
American, and only seven women were hired, and, of the 1 1 non-tenure track 
faculty, why only three minorities - two black and one Indian and only two 
women were hired. 

5. While Dean, you apparently offered faculty positions to several minority 
candidates who turned down the offers. How many were African American? 

Congresswoman Barbara Lee Congresswoman Eleanor Holmes Norton 

Chairwoman Chairwoman 

Congressional Black Caucus CBC Judicial Nominations Taskforce 


PAGE 2 
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i * Center for Military Readiness 

CMR, 1615 L Street NW, Suite 650 ♦ Washington, D.C. 20036 

202/347-5333 ♦ Fax 202/331-2421 
www.cmrlink.org 


The Honorable Patrick Leahy, Chairman 

The Honorable Jeff Sessions, Ranking Member 

Committee on the Judiciary 

United States Senate 

Washington, DC 20510 

June 29, 2010 

Dear Chairman Leahy and Ranking Member Sessions: 

As you begin reviewing the qualifications of Solicitor General Elena Kagan for confirmation as 
Associate Justice of the United States Supreme Court, the Center for Military Readiness (CMR) would 
appreciate the opportunity to file for the record our concerns about her past official actions with regard 
to military law and policies with which she disagrees. 

CMR opposes this nomination because Solicitor General Kagan has demonstrated a consistent 
pattern of anti-military actions that contradict her statements of support for the armed forces. When 
Ms. Kagan has had an opportunity to side with military policy as stipulated in law, General Kagan has 
chosen the opposite position. Her record calls into question not only her legal judgment, but her lack of 
regard for the tradition of judicial deference to Congress and the Executive branch on military issues. 
We hope that you will question Ms. Kagan about the principle of judicial deference to the other 
branches of government — a long-standing principle that is vital to national security. 

fV/tt V. Department of the Air Force 

In her current capacity as Solicitor General, the top lawyer for the United States, Elena Kagan 
failed to take action against an unjustified and problematic procedural ruling of the U.S. Ninth Circuit 
Court of Appeals in a case challenging the 1993 law stating that homosexuals are not eligible for 
military service. {Witt v. Department of the Air Force). 

The case involved an Air Force nurse named Margaret Witt, who was living with a lesbian 
partner and was discharged in accordance with Section 654, Title 10, U.S.C. Witt challenged that 
action in a federal district court, and when she lost her case she appealed to the U.S. Court of Appeals 
for the Ninth Circuit. 

Overcoming strong dissent among its own members, the Ninth Circuit sent the Witt case back to 
be reheard at the district level under unusual evidentiary requirements imposing a heavier burden than 
the “rational basis” standard that should have applied. Ms. Kagan’s irresponsible failure to ask for 
Supreme Court review of the rogue procedural ruling of the Ninth Circuit in the Witt case contradicted 
assurances she had given to Senator Jeff Sessions in a letter to Senator Arlen Specter dated March 1 8, 
2009. 
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Solicitor General Kagan should have filed a petition ibr certiorari, asking the Supreme Court to 
review the Ninth Circuit’s ruling. That petition likely would have succeeded. Instead. Kagan accepted 
the unprecedented and burdensome standard of review that the Ninth Chreuit had imposed. This means 
that the Department of Justice will have to defend the law in personal terms related to Margaret Wilt as 
an individual, even though the 1993 law does not require this. Even if the Department of Justice pre- 
vails in the Witt case, the unfortunate procedural ruling of the Ninth Circuit will remain until it is 
challenged, inviting more litigation under rules in conflict with those used in other circuits. 

Solicitor General Kagan’s irresponsible decision to allow the Ninth Circuit to substitute its 
judgment for the findings of Congress enacted in current law ealls into question her support for the 
military as well as her respect for a duly-enactcd law that she has the duty to defend. 

Rumsfeld v. Fair 

Senators considering this nomination also should question her flawed logic reflected in an 
amicus brief she joined challenging the Solomon Amendment in Rumsfeld v. Fair. It is significant that 
the U.S. Supreme Court upheld the constitutionality of that legislation, which protects equal access for 
military recruiters on college campuses, w'ith a unanimous (8-0) vote. General Kagan, as Dean of 
Harvard Law School while Rumsfeld v. Fair made its way through the courts, removed military 
recruiters from the Office of Career Services at Harvard even though there was an immediate stay on 
the U.S. Third Circuit Court of Appeals ruling overturning Solomon, pending Supreme Court review. 

Then-Dean Kagan’s deliberate discrimination against military recruiters, therefore, was in 
violation of the Solomon Amendment, and even more inappropriate because the Harvard campus is not 
located within the territory of the Third Circuit. Ms. Kagan acknowledged this action in a September 
20, 2005, email addressed “To all members of the HLS (Harvard Law School] community.” Her 
gratuitous actions toward military recruiters during her tenure at Har\’ard show disturbing contempt for 
legal judgments with which she disagrees, as well as misplaced antagonism toward the military due to a 
law that Congress passed. 

The Supreme Coun’s unanimous rejection of the challenge to Solomon not only repudiated 
Kagan and her colleagues’ amicus brief, but exposed her to be a liberal activist promoting an 
ideological agenda contrary to federal law. 

In the two situations described above. General Kagan deliberately acted in opposition to laws 
protecting the culture and best interests of the American military. In view of these official actions, the 
Center for Military Readiness opposes confirmation of Eilcna Kagan to be an Associate Justice of the 
Supreme Court. 

Respectfully submitted, 


V- 




Elaine Domiclly / 

President, Center for Military Readiness 
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Hearing on the Nomination of Elena Kagan to 
The United States Supreme Court 
Senate Committee on the Judiciary, July 1-2, 201C 
Testimony of Hon. Ferriande R.V. Duffly 

Mr. Chairman and members of the Committee on the Judiciary, 
thank you for this opportunity to speak in support of 
Solicitor General Elena Kagan's nomination to the Supreme 
Court of the United States. 

The National Association of Women Judges is the voice of our 
nation's female jurists. WAWJ has supported the advancement 
of women in the judiciary since our founding in 1979, when we 
sought the appointment of the first woman to the United States 
Supreme Court. It was in this chamber, some three decades 
ago, that NAWJ's founding mother, Joan Dempsey Klein testified 
on behalf of Sandra Day O'Connor's historic appointment as the 
first woman on the Court; I am honored to be here today as 
NAWJ Past President and chair of our Jiidicial Selection 
Committee, and on behalf of NAWJ's current President, Alaska 
Supreme Court Justice Dana Fabe. 

The first woman attorney, Margaret Brent, arrived in Maryland 
in 1683, but women in this country were not admitted to state 
bar until 1869, and first woman was appointed to a judicial 
position a year later, in 1870. Nearly a century would pass 
before every state had a woman on the bench. The advancement 
of women in the legal profession has not been rapid nor 
inevitable, but we are now past celebrating our firsts. We 
look forward to celebrating full diversity on our nation's 
courts . 

The National Association of Women Judges supports with 
enthusiasm and without qualification the nomination of Elena 
Kagan to the Supreme Court of the United States. 
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Justice i''abe and I arc appellate judges with nearly two 
decades of judicial service each. We well recognize the 
essential qualifications that a justice of our highest court 
fust have: superior intellectual capacity as well as intimate 
knowledge and a deep understanding of constitutional law and 
the driving principles of legal jurisprudence in this country. 
Solicitor General Kagan has these qualifications in abundance. 

Additionally, Klena Kagan's rich and varied legal career -- as 
a private attorney, a white house lawyer, professor, dear, and 
as the government ' s attorney in matters before the Supreme 
Court -- will provide her with a unique constellation of 
experiences that will bring fresh ideas to the court. The 
depth and breadth of General Kagan's educational and 
professional experience, coupled with her intellectual 
aptitude and preparedness will serve her well on the high 
court. A brilliant and highly regarded lawyer and law 
professor whose communications skills are renowned, her views 
will be respected and welcomed if not adopted by her 
colleagues on the Supreme Court. 

Not all judges appointed to our appellate courts have, or 
need, prior experience as trial judges. My interactions with 
General Kagan derive from the years she served as the Dean of 
Harvard Law School, 2003-2009, which coincided with my 
leadership of NAWJ. Among other things, we worked together on 
an initiative that sought to provide information to law 
students about women and minority advancement in the country's 
law firms, and on educational programing for The Women's 
Leadership Summit, that Elena Convened at Harvard Law School 
in 20C8; and, as an active alumna of Harvard, I had a number 
of opportunities to interact with her and to hear her speak. 

2 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00713 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



704 


I learned from these interactions that she comes prepared, has 
a quick and nimble intellect, humor, and a respect for her 
audience that commands respect in turn; these attributes 
shared by the most successful of my colleagues. 

I believe that the presence of women and minorities on a court 
has an impact on overall decision-making that goes beyond the 
opinions of the female or minority judges themselves. When 
judicial colleagues respect each other, they are open to the 
interchange of new ideas that those from diverse backgrounds 
can bring. Women judges bring unique experiences that inform 
their own decisions, but the interchange between male and 
female colleagues has in my experience profoundly affected the 
decisions of both the female and male jurists. 

That Elena Kagan would be one of three women on the Supreme 
Court of the United States is significant. In order to 
benefit from the diversity of background and experience that 
women bring to the bench, the presence of women cannot be 
occasional or token. Our courts, and most importantly our 
nation's highest court, must reflect the diversity of our 
citizenry. For well over two decades women and men have been 
graduating from our law schools in nearly equal numbers which 
likely means that mean and women are equally represented in 
the current pool of attorneys eligible for judicial 
appointment . With the appointment of Elena Kagan, the Supreme 
Court of the United States will come a step closer to 
reflecting the broad diversity of those individuals who call 
America home . 
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Statement of 

The Honorable Richard J. Durbin 

United States Senator 
Illinois 
June 28,2010 


JUDICIARY COMMITTEE HEARING: CONFIRMATION OF ELENA KAGAN TO BE A 
SUPREME COURT JUSTICE 

Monday, June 28, 2010 

General Kagan, welcome to you, your family, and friends, and congratulations on your 
nomination. 

This isn't your first hearing on a Supreme Court Justice nominee. If my notes are correct, some 
seventeen years ago you were sitting at the Senate Judiciary Committee hearing on Ruth Bader 
Ginsburg's nomination to serve on the Supreme Court. Your capacity was as a staff attorney for 
the chairman of the committee, Joe Biden. 

So you've seen this exercise as a staffer, and now in this revered position as the nominee of the 
President of the United States. 

At that hearing on Justice Ginsberg, my former colleague and friend Paul Simon set forth a 
standard for assessing Supreme Court nominations which I have mentioned from time to time. 

He said to Justice Ginsberg, "You face a much harsher judge . . . than this Committee and that is 
the judgment of history. And that judgment is likely to revolve around the question: Did she 
restrict freedom or did she expand it?" 

It's a simple calculus — it was for Senator Simon and it is for me as well. 

I used this standard and asked the same question of Justices Alito, Roberts, and Sotomayor. I 
think it's an important question. Nine men and women on the Supreme Court serve for a lifetime, 
and they have a significant impact on the lives of every American. 

In our most celebrated Supreme Court decisions, we have seen an expansion of freedom: Brown 
vs. Board of Education, Loving vs. Virginia, Griswold vs. Cormccticut. And in the most 
infamous decisions, restrictions on our freedom: Drcd Scott, Plessey vs. Ferguson, and 
Korematsu. 

Now of course, we are in the new generation and a new time, and many questions are going to be 
raised. I think we have heard repeatedly from the other side of the aisle their loyalty to the 
concept of traditionalism and their opposition to judicial activism. I have two words for them: 
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Citizens United. 

Earlier this year in the Citizens United case, a 5-4 majority of the court demanded to hear 
arguments on an issue that wasn’t posed by the parties in the case; reversed its own precedents; 
ignored the will of Congress; and ruled that corporations and special interests can spend 
unlimited amounts of money to affect elections. This decision has the power to drown out the 
voices of average Americans. 

Justice John Paul Stevens wrote in the Citizens United dissent and I quote, "Essentially, five 
justices were unhappy with the limited nature of the case before us, so they changed the case to 
give themselves an opportunity to change the law." 

If that isn't judicial activism, what is'? And it was espoused and sponsored by men who had stood 
before us under oath and swore they would never engage in judicial activism. 

That is the reality. 

There is something that has occurred today that has come as somewhat of a surprise to me. On at 
least three or four occasions, I have been disappointed by my Republican colleagues warning us 
that you just might follow in the tradition of Justice Thurgood Marshall. 

Well, Ms. Kagan, you deserve to be judged on your own merits. Not on the basis of the strength 
and weakness or philosophy of any judge for whom you clerked. But before I leave this subject, 
let me say for the record: America is a better nation because of the tenacity, integrity, and values 
of Thurgood Marshall. 

Some may dismiss Justice Marshall’s pioneering work on civil rights as an example of 
empathy — that somehow as a black man who had been a victim of discrimination, his feelings 

became part of his passionate life’s work -and I say thank God. The results which Justice 

Marshall dedicated his life to broke down barriers of racial discrimination that had haunted 
America for generations. 

For those who would disparage his life’s work on the court and as Solicitor General arguing 
before court, the record is pretty clear: Thurgood Marshall argued 32 cases before the Supreme 
Court of the United States and won 29 of them, earning more victories in the Supreme Court than 
any other individual. And 1 might also add — his most famous case. Brown vs. Board of 
Education, if that is an activist mind at work we should be grateful as a nation that he argued 
before this Supreme Court based on discrimination in this society and changed America for the 
better. 

And 1 know that my good friend. Judge Abner Mikva's name has been mentioned as well. 

I will just say briefly that his political views arc not veiled, they are well known — from when he 
served in Congress and since. But my colleagues will find universal acclaim for Abner Mikva’s 
record as a thoughtful, fair judge of the highest level of integrity and intelligence. We share a 
high regard for this extraordinary American, and the kind words you’ve had to say about him. 
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There will be questions raised, as well, about modesty, humility, and your role, if you are 
chosen — and I believe you will be — to serve on the Supreme Court. I think a study of judicial 
ideology conducted recently by the Seventh Cireuit Judge, Richard Posner, in my home state of 
Illinois is worth noting. 

Judge Posner, who is no liberal himself, ranked the 43 Justiees who've served on the Supreme 
Court since 1937 from the most liberal to the most eonservative. He concluded that 4 of the 5 
most conservative Justiees since 1937 are on the Court at this moment; Clarence Thomas, 
Antonin Scalia, John Roberts, and Sam Alito. 

Our Supreme Court is badly in need of a person with your skill, your knowledge, and your 
background, who can reach across the ideological aisle in pursuit of expanding our freedom. The 
Court needs as person who has an ability to build consensus and find common ground. Elena 
Kagan, you are such person. 

As a Solicitor General of the United States, you have defended bipartisan laws like McCain- 
Feingold campaign finance and you have deftly balanced competing interest within the Federal 
Government. 

As Dean of the Harvard Law School, your efforts to reach out to conservative faculty and 
students are well documented. Professor Charles Fried, who served as President Reagan's 
Solicitor General and who now teaches at Harvard, praised you for "recruiting excellent teachers 
from across the ideological spectrum" and for your efforts to "make sure students had every point 
of view feel as if they were part of an intellectual and professional enterprise," 

Professor Fried told the story, which I have recounted, about your speech to the Federalist 
Society in which you opened by saying, "I love the Federalist Society, but you are not my 
people!" Well, they took your statement out of context and made t-shirts that they wore around 
the campus saying, "I Love the Federalist Society" with your name, Elena Kagan, below that. 

But it is an indication of a friendship and an effort to reach out — even to those whose opinion 
you might not share. 

Earlier in your career you worked as a counselor to President Clinton, working with Republicans 
to find bipartisan solutions on tough issues like tobacco regulation, religious liberty, and 
community policing. In the 1 70,000 pages of documents from your White House service that 
were turned over to this committee, there is ample evidence of your efforts to bridge the political 
gaps that haunt us in America. 

In closing, I would like to recognize the Justice whom you would replace. Justice John Paul 
Stevens, a native of Chicago, has been one of the wisest and most accomplished jurists of our 
time. The third-longest-serving Justice in U.S. history. Justice Stevens’ judicial philosophy may 
be hard to label but his integrity is rock solid. A lifetime in the law and the courage to speak his 
mind made him a national treasure on our highest court. 

General Kagan, I believe you can follow in that tradition. I look forward to your testimony. 
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GIBSON DUNN 


May 14, 2010 


G bf.on, Dimn & Cr^tchw I <P 
lOSO Conne'ticut Avenufi, N.W. 
Washington, DC 20C36-ij306 
Tel 202.985 8500 
www.gibsofiflijnn.con 

Miguel A. Estrada 



Ghent: 


Via facsimile (2021 224-9,516 

The Honorable Patrick Leahy 
Chairman 

Senate Committee on the Judiciary 
United States Senate 
SD-224 Dirksen Senate Office Bldg. 
Washington, D.C. 20510-6275 


Via facsimile 12021 224-9102 

The Honorable Jeff Sessions 

Ranking Member 

Senate Committee on the Judiciary 

United States Senate 

SD-224 Dirksen Senate Office Bldg. 

Washington. D.C. 20510-6275 


Re: Nomination of Elena Kagan 

Dear Chairman Leahy and Senator Sessions; 

I write in support of Elena Kagan’s confirmation as an Associate Justice of the 
Supreme Court of the United States. I have known Elena for 27 years. We met as first-year 
law students at Harvard, where we were assigned seats next to each other for our classes. 

We were later colleagues as editors of the Law Review and as law clerks to different 
Supreme Court Justices; and we have been friends since. 


Elena possesses a formidable intellect, an exemplary temperament and a rare ability 
to disagree with others without being disagreeable. She is calm under fire and mature and 
deliberate in her judgments, Elena would also bring to the Court a wealth of experienee at 
the highest levels of our government and of academia, including teaching at the University of 
Chicago, serving as the Dean of the Harvard l^w School and experience at the White House 
and as the current Solicitor General of the United States. If such a person, who has 
demonstrated great intellect, high accomplishments and an upright life, is not easily 
confirmable, I fear we will have reached a point where no capable person will readily accept 
a nomination for Judicial service. 

I appreciate that considerations of this type are frequently extolled but rarely honored 
by one side or the other when the opposing party holds the White House. 1 was dismayed to 
watch the confirmation hearings for then-Judge Alilo, at the time one of our most 
distinguished appellate judges, and find that they ranged from the anodyne and 
uninformative to the utterly disgraceful. And one could readily identify members of the 
current Senate majority, including several who serve on the Judiciary Committee, who, when 
they previously assessed the judicial nominees of the other party, earnestly articulated many 
of the same objections that doubtless will be raised against Elena (such as a lack of judicial 
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The Honorable Patrick Leahy 
The Honorable Jeff Sessions 
May 14, 2010 
Page 2 


experience, a perceived absence of a “paper trail,” or whether the nominee’s views truly are 
in the legal mainstream). I respectfully submit that it brings no credit to our government, and 
risks affirmative harm to our courts, when our elected representatives simply swap talking 
points — emphasizing the same considerations they previously minimized or derided only to 
revert to their former arguments as soon as electoral fortunes turn. 

Lest my endorsement of Elena’s nomination erode the support she should receive 
from her own party, I should make clear that I believe her views on the subjects that are 
relevant to her pending nomination — including the scope of the judicial role, interpretive 
approaches to the procedural and substantive law, and the balance of powers among the 
various institutions of government— are as firmly center-left as my own are center-right. If 
Elena is confirmed, I would expect her rulings to fall well within the mainstream of current 
legal thought, although on the side of what is popularly conceived of as “progressive.” This 
should come as a surprise to exactly no one; One of the prerogatives of the President under 
our Constitution is to nominate high federal officers, including judges, who share his (or her) 
governing philosophies. As has often been said, though rarely by senators whose party did 
not control the White House at the time, elections have consequences. 

Elena Kagan is an impeccably qualified nominee. Like Louis Brandeis, Felix 
Frankfurter, Robert Jackson, Byron White, Lewis Powell and William Rehnquist — none of 
whom arrived at the Court with prior judicial service — she could become one of our great 
Justices. I strongly urge you to confirm her nomination without delay. 

Very truly yours. 


Miguel A. Estrada 


MAE/pl 
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VANDERBILT 



Law School 


June 8, 201 0 


The Honorable Patrick Leahy 
Chainnan 

Senate Committee on the Judiciary 
United States Senate 
SD-224 Dirksen Senate Office Bldg. 
Washington, D.C. 20510-6275 


The Honorable Jeff Sessions 
Ranking Member 
Senate Committee on the Judiciary 
United States Senate 
1 52 Dirksen Senate Office Bldg. 
Washington, DC 20510-6275 


Re: Nomination of Elena Kagan 


Dear Chairman Leahy and Senator Sessions; 

I write in support of Elena Kagan’s nomination as Associate Justice of the United States 
Supreme Court. I have known Elena for over 10 years, ever since she was my Administrate Law 
Professor at Harvard Law School. In that time, she has also been my friend and colleague in 
legal academia. Over all of these years, I have known Elena to be a person of utmost integrity, 
extraordinary legal talent, and relentless generosity. Simply put, I can imagine few people who 
will better serve the American people as a Justice of the Supreme Court. 

It is true that Elena and I do not share the same political persuasion, but it would be naive to 
expect that any nominee to the Court would share my persuasion at a time when my party 
controls neither the White House nor the Senate. The best those of us on my side of the aisle can 
hope for at this time are Supreme Court nominees who are thoughtful and open minded, with 
views nearer the center than the poles. There is little doubt that Elena fits this bill. In my 
experience, her ideas have been more than reasonable, and she has always treated those who may 
disagree with her with respect and understanding. 

Some have expressed unease over Elena’s efforts while Dean to accommodate military recruiters 
at Harvard Law School despite the Law School’s concern over the military’s don’t-ask-don’t-tell 
policy. I do not share this unease. 1 was a student at the Law School around this time and the 
military’s policy put the Law School in a difficult situation. On the one hand, the Law School 
wanted to protect its gay and lesbian students from discrimination by employers and it sought to 
do so by refusing to make its office of career services available to employers who had 
discriminatory policies. On the other hand, the Law School wanted to ensure that its students 
interested in military service had access to military recruiters. The accommodation struck by 
Elena’s predecessor, Robert Clark (who was the Dean when I was a student), was to allow 
students to interview with military recruiters but to ask that those interviews be arranged directly 
between students and the military rather than through the office of career services. This is the 
accommodation that Elena reinstated for a time while she was Dean. 
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I do not doubt that this accommodation made it harder for students to arrange interviews with the 
military than with other employers, but, as I witnessed first hand, any such burden was slight. I 
remember plentiful advertisements around campus alerting students to the fact that military 
recruiters would be arriving to interview students and many of my classmates had no trouble 
securing jobs in the military. 

But the most important point that should be made about all of this is that there is absolutely 
nothing in Elena’s efforts to accommodate the military that suggests that she will not make a 
superb Supreme Court Justice. Elena’s job as Dean was to serve the best interests of the students 
at the Law School, and she did that by trying to serve the interests of all the Law School’s 
students — gays, lesbians, and those interested in the military alike — instead of picking one group 
of students over another. Although reasonable people can disagree over whether she struck the 
right balance, her managerial efforts to serve the interests of Harvard’s students say little to 
iMthing about her personal and professional qualifications for the job of Supreme Court Justice. 

About those personal and professional qualifications, there is no doubt. I had the privilege of 
serving as a law clerk to Justice Antonin Scalia, and I also had the privilege of serving on the 
staff of the United States Senate when Chief Justice John Roberts and Justice Samuel Alito were 
nominated to the Court. All three of these jurists have served the American people with great 
distinction. So will Elena Kagan. 


Sincerely, 



Brian Fitzpatrick 

Law Clerk, The Honorable Antonin Scalia, 2001-2002 

Special Counsel firr Supreme Court Nominations, The Honorable John Comyn, 2005-2006 
Assistant Professor of Law 

u 
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Statement of 

The Honorable A1 Franken 


United States Senator 
Minnesota 
June 28, 2010 


REMARKS ON SOLICITOR GENERAL ELENA KAGAN'S 
SUPREME COURT CONFIRMATION HEARING 
Senator A1 Franken 

Thank you Mr. Chairman. General Kagan, I'm last. 

Every Senator who has spoken before me has sworn to "support and defend the Constitution of 
the United States." And so have I. There are few things that we do that are more important to 
fulfdling that oath than making sure that the Justiees of the United States Supreme Court are 
brilliant, humane, and just individuals. 

But these hearings are also a learning experience for Minnesotans and all Americans watching at 
home. Before 1 joined the Senate, I watched at least part of every Supreme Court confirmation 
hearing that was televised. And I think part of my Job here is to continue that learning experience 
for the American people. 


Now, last year, I used my time during these hearings to highlight what I think is one of the most 
serious threats to our Constitution and to the rights it guarantees the American people: the 
activism of the Roberts Court. 

I noted that for years, conservatives running for the Senate have made it almost an article of faith 
that they won't vote for activist judges who make law from the bench. And when asked to name a 
model justice, they would often cite Justice Thomas, who 1 noted has voted to overturn more 
federal laws than Justices Stevens and Breycr combined. In recent cycles, they would name 
Chief Justice Roberts. 

Well, 1 think we established very convincingly during the Sotomayor hearings that there is such a 
thing as judicial activism. There is such a thing as legislating from the bench. 

And it is practiced repeatedly by the Roberts Court, where it has cut in only one direction: in 
favor of powerful corporate interests, and against the rights of individual Americans. 

In the next few days, I want to continue this conversation. Because I think things have only 
gotten worse. 
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And so I want to say one thing to the Minnesotans watching at home: With few exeeptions, 
whether you're a worker, a pensioner, a small business owner, a woman, a voter, or a person who 
drinks water, your rights are harder to defend today than they were five years ago. 

Our state has been victim to the third-largest Ponzi seheme in history. 

And yet in 2008, in a case called Stoneridgc, the Roberts Court made it harder for investors to 
get their money back from the people that defrauded them. 

The Twin Cities have more older workers per capita than almost any other city in the nation. 

And yet in 2009, in a case called Gross, the Roberts Court made it easier for eorporations to fire 
older Americans and get away with it. 

Minnesota has more wetlands than all but three states. 

And yet in a case called Rapanos, the Court cut countless streams and wetlands out of the Clean 
Water Act even though they’d been covered for up to 30 years. 

Our state has banned all corporate spending on elections since 1988. 

And yet in January, in Citizens United, the Roberts Court nullified our laws and turned back a 
century of federal law by allowing corporations to spend as much money as they want, whenever 
they want, in our elections. 

Not just federal elections. IXiluth elections. Bemidji elections. Minnesota elections. 

There is a pattern here. Each of these deeisions was won with five votes. And in each of these 
decisions, that bare majority used its power to help big business. 

There's another pattern here. In each of these decisions, in every one. Justice John Paul Stevens 
led the dissent. 

Now Justice Stevens is no firebrand liberal. He was appointed to the Seventh Circuit by Richard 
Nixon. And he was elevated to the Supreme Court by Gerald Ford. By all accounts, he was 
considered a moderate. 


And yet he didn't hesitate to tell corporations that they aren't a part of "'We the People,' by whom 
and for whom our Constitution was established." And he didn't flinch when he told a President 
that "the Executive is bound to comply with the rule of law." 

General Kagan, you've got big shoes to fill. 

But before I turn it over to you, General Kagan, I want to talk a bit more about one of the 
decisions 1 mentioned. I want to talk more about Citizens United. 
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Now, you've heard a lol about this decision already today, but I want to come at it from a slightly 
different angle. 

There is no doubt: the Roberts Court's disregard for a century of federal law — and decades of the 
Supreme Court's own rulings is wrong. It's shocking. And it's torn a gaping hole in our election 
laws. 

So of course I'm worried about how Citizens United is going to change our elections. 

But I am more worried about how this decision is going to affect our communities and our 
ability to run those communities without a permission slip finm big business. 

Let me give you two examples of what I am talking about. 

In the early 1 960s, car companies knew that they could avoid a large number of fatalities just by 
installing seat belts in every vehicle. But they didn’t want to. They said "safety doesn't sell." 

But Congress didn't listen to the car companies. And so in 1966, Congress passed a law requiring 
that all passenger ears have seatbelts. 

Since then, the fatality rate from car accidents has dropped 71 percent. 

Here's another story. Around the same time that we passed the seatbelt law, people started to 
realize that the leaded gasoline that cars ran on was poisoning our air. But oil companies didn't 
want to take the lead out of gasoline. Because altering their refineries was going to be, in the 
words of the Wall Street Journal, a "multi-billion dollar headache." 

But in 1970, Congress passed the Clean Air Act anyway. And thanks in part to that law, by 1995, 
the percentage of children with elevated levels of lead in their blood had dropped by 84%. 

Along with the Clean Water Act of 1972, the Clean Air Act of 1970 and the Motor Vehicle 
Safety Act are three of the pillars of modem consumer safety and environmental laws. 

But here's something else they have in common. They were all passed around 60 days before an 
election. 

Do you think those laws would have stood a chance if Standard Oil and GM could have spent 
millions of dollars advertising against vulnerable congressmen, by name, in the last months 
before their elections? 

I don't. 

So here's my point. General Kagan: Citizens United isn't just about election law. It isn't just 
about campaign finance. 

It's about seat belts. It's about clean air and clean water. It's about energy policy and the rights of 
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workers and investors. It's about health care. It's about our ability to pass laws that protect the 
American people even if it hurts the corporate bottom line. 

As Justice Stevens said, it's about our "need to prevent corporations from undermining self- 
government." 

But I think that you get that. Maybe more than anyone else in this room. 

General Kagan, you've shown remarkable skill as a lawyer for our government, and remarkable 
candor as one of its critics -say, for example, of Supreme Court confirmation hearings. 1 like 
that. 

I want to see that legal skill in action. And 1 want to see if you might continue the work of Justice 
Stevens. 

Thank you, Mr. Chairman. 
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June 22.2010 


The Honorable Patrick J Leahy 
Chairman 

Committee on the Judiciary 
SD-224 Dirksen Senate OfTice Building 
Washington, DC 20510-6275 

The Honorable Jeff Sessions 
Ranking Member 
Committee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington. DC 20510-6275 

Dear Chairman Leahy and Senator Sessions; 

We wnte to support the nomination of Elena Kagan to be the next Associate Justice of 
the Supreme Court of the United States. We have served as Solicitors General in the 
administrations of Presidents Ronald Reagan. George H. W. Bush, William Clinton, and George 
W. Bush. We suppon the Kagan nomination in the same spirit of fairness and bipartisanship, 
and deference to presidential appointments of well-qualified individuals to serve on the Supreme 
Court, that was also due the nominations of then-judges John G. Robens, Jr. and Samuel A. 

Alito, Jr. to serve on the Supreme Court. 

Elena Kagan would bring to the Supreme Court a breadth of experience and a history of 
great accomplishment in the law In addition to her most recent service as Solicitor General, at 
various points of her career she has served as a law clerk to Supreme Court Justice Thurgood 
Marshall, she has been in private practice at one of America's leading law firms, she has served 
in the office of the Counsel to the President, she has been a policy advisor to the President, she 
has served as a law professor at two of the nation's leading law schools. Harvard aiKi Chicago, 
and she has served as Dean of the Harvard Law School. 

During the past year, Kagan has honored the finest traditions of the Office of the Solicitor 
General and has served the government well before the Supreme Court. The job of Solicitor 
General provides an opportunity to grapple with almost the full gamut of issues that come before 
the Supreme Court and requires an understanding of the Court's approach to numerous issues 
from the criteria for certiorari review to the Justices' approach to oral argument. The constant 
interaction with the Supreme Court that comes with being the most-frequent litigator before the 
Court also ensures an appreciation for the rhythms and traditions of the Court and its workload 
Moreover, as Solicitor General, Kagan had the opportunity to work with the immensely talented 
career lawyers in the Office of the Solicitor General, who have a deep understanding of and 
appreciation for the Court. Kagan's most recent experience as Solicitor General will serve her 
well as she wrestles with the difficult questions that come before the Court. 
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I lls Constitulion gives the I’rs.siilent broail leeway in fulfilling the enormously important 
responsibility of determining who to nominate fur a seat on the Supreme Court of the United 
-States. In that spirit, we support the nomination of lilena Kagan to be Associate Justice and 
believe that, if eunllrmed, she will serve on the Court with di.stinction, as have prior Solicitor 
Generals who have had that great honor. 


Re.specttiiily, 


Walter Dellinger 



on behalf of: 


Charles Fried, 

.Snlicitor General, 1985-1989 

Kenneth W. Starr, 

Solicitor General, 1989-1993 

Drew S. Days III, 

Solicitor General, 1993-1996 

Walter Dellinger, 

Acting Solicitor General, 1996-1997 

Seth P. Waxman, 

Solicitor General, 1997-2001 

Theodore B. Olson, 
Solicitor General, 2001-2004 

Paul Clement, 

Solicitor General, 2004-2008 

Gregory G. Garre, 
Solicitor General, 2008-2009 
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Kellogg, Huber, Hansen, Todd, Evans & Figel, p.l.LC. 

5UMNE:R square 
16(5 [wt STREE.T, N W. 

SUITE -400 

WASHINGTON, D.C. 20036*3209 

12021 326-7900 
FACSIMILE: 

{2021 326-/999 


June 8, 2010 


Via First-Class Mail 

The Honorable Patrick J. heahy 
433 Russell Senate Office Bldg. 

United States Senate 
Washington, DC 20510 

The Honorable Jeff B. Sessions 
326 Russell Senate Office Bldg. 

United States Senate 
Washington, DC 20510 

Dear Chairman Leahy and Senator Sessions: 

I am writing to support the nomination of Elena Kagan to be an Associate Justice of the 
Supreme Court of the United States. I have appeared regularly before the Court over the past 15 
years and have argued 30 cases to date to the Court. 1 also clerked for Justice Byron White and 
saw first-hand the qualities of mind and diligence needed to perform that critical role. In my 
opinion, Ms, Kagan has all the requisite attributes of industry, intellect, judgment, fair- 
mindedness, and discretion to be an outstanding Justice. 

As Solicitor General, Ms. Kagan has argued difficult cases emd done so without prior 
advocacy experience. Her ability to do so as well as she has is a credit to her intellect and 
character. Advocacy before the Court in this era is an extremely challenging endeavor, requiring 
copious preparation and planning even as the hearing itself is a relatively unstructured 
experience in which questions from justices can throw an advocate off-stride. Ms. Kagan has 
acquitted herself well in her role as Solicitor General. She has demonstrated confidence, steady 
judgment, a quick mind, and great preparation. All of those attributes will stand her in good 
stead as a justice. 1 also believe that her advocacy experience before the Court will shape her 
understanding of the important role that advocacy plays in the Court’s deliberative processes and 
in the corollary principles of judicial restraint in avoiding issues not raised directly by the 
lawyers in the case. 
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Others will write about her scholarship and administrative skills, but as I have observed 
her in public forums and gotten to know her especially over the past eighteen months, I have 
been impressed by her sense of discretion, evenhandedness, diligence, and work ethic. I believe 
that she can become an outstanding Justice and that she warrants confirmation by the United 
States Senate. 


Sincerely yours, 

David C. Frederick 
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STATEMENT OF GREGORY G. GARRE 

Partner, Latham & Watkins LLP 

Former Solicitor General of the United States, 
United States Department of Justice 


BEFORE THE SENATE COMMITTEE ON THE JUDICIARY 


Hearing Titled: 

“The Nomination of Elena Kagan to be an Associate Justice 
of the Supreme Court of the United States” 


PRESENTED ON JULY 1,2010 
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statemp:nt of Gregory g. garre 

Hearing Titled: 

“The Noniiaatiun of Elena Kagan to be an Associate Justice 
of the Supreme Court of the United States” 

July 1, 2010 

Chairman Leahy, Ranking Member Sessions, and Members of the Committee on the 
Judiciary, it is an honor to appear before you today and testify in support of the nomination of 
Solicitor General Elena Kagan to be Associate Justice of the Supreme Court of the United States. 
The Committee considers few matters as important as the nomination of an individual to serve 
on the Supreme Court of the United States and it is a privilege to participate in the Committee’s 
consideration of the nomination of General Kagan to serve on the Court. 

By way of introduction, [ am a partner in the Washington, D C. office of Latham & 
Watkins LLP and global chair of the firm’s Supreme Court and Appellate Practice Group. In 
2008-2009, 1 had the great privilege of serving as the 44th Solicitor General of the United States, 
preceding General Kagan in that position. I previously served as Acting Solicitor General 
(2008), Principal Deputy Solicitor General (2005-2008), and Assistant to the Solicitor General 
(2000-2004), and am the only person to have served at all three levels of the Solicitor General’s 
office - as an Assistant, Deputy, and Solicitor General. I have served in the Department of 
Justice under both Democratic and Republican Administrations and as a career lawyer as well as 
a political appointee. And I have been very fortunate to serve under three of the nation’s finest 
Solicitors General: Paul D. Clement, Theodore B. Olson, and Seth P. Waxman. Between my 
periods of government service, I have represented corporations, individuals, and other entities 
before the Supreme Court and appellate courts as a lawyer in private practice. Over the past 
decade, I have argued 29 ea.sc.s before the Supreme Court, including two cases during the past 
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term. In 1992-1993, 1 seized as a law clerk to former Chief Justice William H. Rehnquist, I 
have written and .spoken frequently about the Supreme Court and have served for nearly ten 
years at various times as a visiting professor of law and an adjunct professor of law at the George 
Washington University Law School, focusing on Supreme Court practice and constitutional law. 

In my testimony today, I will explain why General Kagan’s experience as Solicitor 
General will serve her well on the Supreme Court, and why prior judicial experience is not a 
necessary prerequisite to service on the Supreme Court. While my testimony is focused on these 
particular aspects of General Kagan’s background, I also appear before you in support of General 
Kagan’s nomination to be Associate Justice of the Supreme Court. Indeed, I was pleased to sign 
a joint letter recently sent to this Committee by ten former Solicitors General from different 
Administrations going back for nearly a quarter of a century supporting General Kagan’s 
nomination, which 1 have attached hereto. I believe that General Kagan has the background and 
experience to serve with distinction on tlie Supreme Court, as have prior Solicitors General and 
alumni of the Office of the Office of the Solicitor, including Justice Robert H. Jackson (Solicitor 
General, 1938-1940), Justice Thurgood Marshall (Solicitor General, 1965-1967), and, more 
recently, Chief Justice John G. Roberts, Jr. (Principal Deputy Solicitor General, 1989-1993), and 
Justice Samuel A. Alito (Assistant to the Solicitor General, 1981-1985). 

***** 

When she was nominated to be Solicitor General of the United States in January 2009 by 
President Obama, General Kagan had already accumulated a wealth of experience and 
distinction in the law and academia. She had clerked on the Supreme Court for the nation’s 33d 
and first African American - Solicitor General, Thurgood Marshall. She had worked for a top 
tier private law firm in Washington, D.C. She had served as an associate counsel and policy 
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advisor to President Clinton. She had served as a law professor at tw'o of the nation’s leading 
law' schools. And she had served as Dean of the Harvard Law School. 

Elena Kagan was confirmed by the Senate as the nation’s 45th Solicitor General of the 
United States in March 2010. I first met her in January 2010 at the close of the Administration 
of George W. Bush while I was serving as the 44th Solicitor General, shortly after she was 
nominated to serve as Solicitor General in the incoming Administration of Barack Obama. Our 
first meeting focused on the work of the Office of the Solicitor General and the job ofthe 
Solicitor General as she began her preparations to assume that important post. I have had several 
subsequent discussions with her concerning the Office of the Solicitor General and have always 
been impressed by her obvious intellect, charm, and fair-mindedness. It was evident from the 
outset that General Kagan had a great respect for the Office of the Solicitor General and its 
lawyers and staff, and was focused on doing everything she could to hit the ground running once 
she was confirmed by the Senate. Looking back, it is clear that she succeeded in that task. 

While the Committee of course will consider all aspects of her background and work, her tenure 
as Solicitor General will be an enormous asset to her as an Associate Justice. 

The Office And Responsibilities Of The Solicitor General 

To understand w'hy, let me first briefly outline the job of the Solicitor General, which - at 
least to anyone who has been privileged to hold the post - is surely one of the unique and most 
trca.sured legal positions in American government. The Solicitor General is an Executive Officer 
who reports to the President and Attorney General. She is the only Executive Officer required 
by statute to be “learned in law.” The Solicitor General oversees a relatively small office of 
about 20 attorneys - including the Principal Deputy Solicitor General, three Deputy Solicitors 
General, and 1 5 Assistants to the Solicitor General - and an extremely qualified support staff 
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There are only two political positions in the Office - Solicitor General and Principal Deputy 
Solicitor General. The remaining positions are all “career” slots, held by attorneys who 
generally stay from one Administration to the next. There is no finer or more dedicated group of 
lawyers, and - no matter w'ho the Solicitor General is - the Office of the Solicitor General simply 
could not function without them. By tradition, and for good reason, the Solicitor General 
exercises a significant degree of independence within the Department of Justice, and even within 
the Executive Branch, though the Solicitor General is of course ultimately accountable to the 
President and Attorney General like other officers. 

The Office of the Solicitor General was established in 1870 and charged with the same 
principal duties that the Solicitor General carries out today. There are two overriding 
responsibilities. The first, and most well known, is to supervise and conduct the litigation in the 
Supreme Court on behalf of the federal government and its officers. The United States is 
involved in about two-thirds of all the cases the Supreme Court decides on the merits each year. 
The Solicitor General - and the small cadre of lawyers in her Office is responsible for briefing 
and arguing all of those cases. But that is only a part of the work that the Solicitor General does 
before the Supreme Court. She also is responsible for determining when to petition for certiorari 
review to the Supreme Court and for opposing certiorari in the thousands of cases eaeh year in 
which individuals, primarily those in the criminal justice system, challenge lower court rulings in 
eases in which the United States is a party, as well as many other non-merits filings. 

The Solicitor General and the law'yers in her Office appear before the Supreme Court as 
advocates for their client, but it is also a deeply ingrained in the ethos and mission of the Office 
that these lawyers have a duty to serve Justice and the best interests of the United States as well. 
Former Solicitor General Simon Sobeloff put it this way: “The Solicitor General is not a neutral, 
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he is an advocate; but an advocate for a client whose business is not merely to prevail in the 
instant case. My client’s chief business is not to achieve victory, but to establish Justice.” Each 
amicus brief that the Solicitor General files in the Supreme Court begins with a statement of 
‘‘Interest of the United States” explaining the government’s interests in the case. Likewise, in 
considering whether the United States’s participation in a case is warranted, or what position the 
United States should take, the lawyers in the Office from the Solicitor General to the Assistants 
consider the best interests of the United States - with an eye toward the long term and in view of 
prior positions that the United States has taken before the Court. Because the Solicitor General’s 
duty is to represent the interests of her client and the United States more generally, the positions 
taken by the Solicitor General do not necessarily rcllcct her personal views. 

The Office’s reputation for excellence is inextricably lied to the Solicitor General’s work 
before the Supreme Court. As one of the nation’s greatest Solicitors General, Rex Lee, once 
observed: “There is a widely held, and I believe substantially accurate, impression that the SG’s 
office provides the Court from one Administration to the next - and largely without regard to 
either political party or the personality of the particular Solicitor General - with advocacy which 
is more objective, more dispassionate, more competent, and more respectful of the Court as an 
institution than it gets from any other lawyer or group of lawyers,” The Solicitor General’s 
credibility - and thus currency - before the Court depends on ensuring that the lawyers in the 
Office at any given time live up to that standard of excellence. 

The other primary responsibility of the Solicitor General is generally to oversee litigation 
conducted by the federal government and its officci-s in the federal appellate courts. In 
particular, the Solicitor General is responsible - w'ith assistance from the litigating divisions 
within the Department of Justice and affected agencies for reviewing cases decided adversely 
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to the federal govcrnmcm in the district courts to determine whether they sliould be appealed 
and, if so, what position should be taken. In addition, the Solicitor General is responsible for 
determining whether the government will participate as an amicus curiae, or intervene, in cases 
in any appellate court, when the federal govertunent is not currently a party to the case. The 
Solicitor General makes literally thousands of decisions each year on such matters, which 
typically reach the Solicitor General in often voluminous packets of materials called “appeal 
recommendations.” While these decisions are typically not as high-profile as the Supreme Court 
cases handled by the Office, they arc an important part of the Solicitor General’s job and duty to 
protect the interests of the United States in the federal court system and help to ensure that the 
United States speaks and acts with one voice throughout the appellate courts across the country. 

General Kagan’s Service As Solicitor General Is An Enormous Asset 

It goes without out saying that service as a Solicitor General is not a prerequisite to 
service on the Supreme Court, and that service as a Solicitor General does not alone qualify an 
individual to serve on the Court. Nevertheless, many Solicitors General and alumni of the Office 
of the Solicitor General have gone on to serve with distinction on the Supreme Court, including 
Justice Robert H. Jackson (Solicitor General, 1938-1940), Justice Thurgood Marshall (Solicitor 
General, 1963-1967), and, more recently. Chief Justice John G. Roberts, Jr. (Principal Deputy 
Solicitor General, 1989-1993), and Justice Samuel A. Alito (Assistant to the Solicitor General, 
1981-1985). (A list of the Justices who have served as Solicitor General, or in another capacity 
in the Office of the Solicitor General, is included in the addendum hereto.) And in a number of 
different respects, the job of Solicitor General, and service in the Office of Solicitor General 
more generally, provides an invaluable learning experience and training ground for any 
individual who is given the enormous privilege and responsibility of serving on the Court. 
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To begin with, the Solicitor General has a special relationship with all three branches of 
government, giving her a unique perspective on our system of government. The Solicitor 
General is foremost an Executive Officer who is the President’s chief advocate before the 
Supreme Court. But the Solicitor General has a special relationship with Congress as well, 
because by tradition and statute the Solicitor General is generally obligated to defend the 
constitutionality of federal statutes whenever she determines that a reasonable, good faith 
defense may be made. In discharging that important duty, it is not uncommon for the Solicitor 
General vigorously to defend the constitutionality of a statute that may not be politically in favor 
of the current Administration. And the Solicitor General of course has a special relationship with 
the Supreme Court, as an Officer of the Court and the most frequent litigant before the Court. 

The Solicitor General’s relationship with all three branches of government gives the Solicitor 
General an opportunity to see the legal problems facing our government from different vantage 
points, which would serve a Justice well in analyzing those problems on the Bench. 

The Solicitor General’s special relationship with the Court is particularly important in 
considering the value of this experience when it comes to service on the Court. The Solicitor 
General has been referred to as the “Tenth Justice," though - as many Solicitors General have 
remarked - never by the Justices themselves. The Solicitor General is the most frequent litigant 
before the Court and has an office in the Supreme Court building itself- making the Solicitor 
General only one of two government officials with offices in another branch of government, the 
other being the Vice President (who of course has an office in the Senate, in his capacity as 
President of the Senate). The Supreme Court relics on the Solicitor General and the lawyers in 
her office for a forthright and fair presentation of the cases in which the government is involved 
as a party or amicus. And the Solicitor General is the only person whose “views” the Court 
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regularly seeks out, as the Court does on a dozen or so occasions each term in deeiding whether 
to grant certiorari in cases (by issuing an order calling for the views of the Solicitor General). 

The Solicitor General’s schedule virtually revolves around the Court’s, and a Solicitor General 
spends a great deal of time in Court both watching the Court in action and interacting with the 
Court at oral argument. One carmot hold the position of Solicitor General without a profound 
respect for and appreciation of the Supreme Court and its role in American government. 

Service as Solicitor General provides a unique look at the workload and rhythms of the 
Court as well as the idiosyncrasies of the business of the Court, including its certiorari process 
for determining which cases to hear on the merits and more arcane facets of the Court’s docket 
such as original actions. The Solicitor General ordinarily is involved in about two-thirds of the 
merits cases pending before the Court in any given term and an enonnous number of cases 
pending before the Court at the certiorari stage. For example, in recent terms, the Solicitor 
General has filed from 11 to 31 petitions for certiorari or jurisdictional statements, filed from 485 
to 91 1 responses to petitions for certiorari, filed from 14 to 23 amicus invitation briefs, 
participated as an amicus curiae (in briefing and oral argument) in 16 to 23 cases, and filed 
merits briefs and presented oral argument in 59 to 63 cases -■ annually. The subject areas in 
which the Solicitor General has filed briefs runs the gamut of the Court’s docket ranging from 
administrative law to antitrust law to civil rights to constitutional law to criminal law to 
environmental law to tax to any number of other subjects. As part of her day-to-day job, the 
Solicitor General - in reviewing and revising briefs, preparing for oral argument, and reviewing 
recommendations from other agencies or offices within the Department of Justice for action 
before the Court ~ must grapple with the same range of issues facing the Court. That experience 
no doubt will be invaluable in undertaking the difficult work load of the Court first hand. 
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One of the most visible - and nerve wracking - duties of the Solicitor General is to argue 
cases before the Supreme Court. The Solicitor General customarily assumes the responsibility 
for arguing the most important and invariably most difficult cases in which the government is 
involved before the Court and General Kagan did just that. In the past term, she presented oral 
argument in several of the most contentious and complex cases before the Court, including 
Citizens United v. FEC, Salazar v, Buono, Free Enterprise Fund v. Public Company Accounting 
Oversight Accounting Board, United States v. Comstock, and Holder v. Humanitarian Law 
Project, and she ultimately prevailed on behalf of the government in most of those cases. 

General Kagan has learned first hand the rigors of oral argument before the current Court - 
surely the most active and intellectually rigorous Court from the Bench in the nation’s history 
when it comes to oral argument - and immediately proved herself up to the challenge. Her 
numerous appearances as an oral advocate before the Court no doubt will prove beneficial in 
approaching oral argument from the other side of the Bench as well. 

A Solicitor General also gains a deep appreciation for the general presumption of the 
constitutionality of Acts of Congress and the importance of consistency in the law over time 
two of the hallmarks of the rule of law in our system of government. As discussed, one of the 
most important responsibilities of the Solicitor General is generally to defend the 
constitutionality of statutes challenged before the Court. That duty is a part of the ethos of the 
Office and ingrained in all of its lawyers. So too is the importance of ensuring the consistency of 
the legal positions that the Solicitor General takes before the Court. The currency of the 
Solicitor General before the Court is in many respects tied to the credibility of the positions that 
the Solicitor General takes before the Court. And if those positions changed from one 
Administration to the next, the credibility of the Solicitor General would be severely damaged. 
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The importance of maintaining the consistency of the legal positions that the Solicitor General 
takes before the Court is thus in a general sense analogous to the importance of maintaining the 
consistency of the Supreme Court’s own precedents under the doctrine of slure decisis. 

In this respect, in particular. General Kagan has distinguished herself and honored the 
finest traditions of the Office. Being Solicitor General at the time of a change of Administrations 
is particularly challenging because of the natural tendency of those in political positions to 
expect a change - at least at the margins - in positions that the prior Administration has taken 
before the Court. Former Solicitor General Seth Waxman, the outgoing Solicitor General at the 
end of the Clinton Administration, once remarked: “In the past year, many people have asked 
me, Ts Ted Olson going to adhere to the position that you took before the Supreme Court in the 
Xor y case?’ My response always is, ‘I can’t speak for the solicitor general, but the positions 
that we took were positions that represented the views of the United States.” General Kagan has 
managed the invariably challenging transition from one Administration to the next with the best 
interests of the Office of Solicitor General and the United States in mind as opposed to any 
political objective - and stepped into and just as forcefully defended the interests of the United 
States in eases that I authorized and filed as Solicitor General at the end of the Bush 
Administration (such as, to take only one example, Salazar v. Buono, which she successfully 
argued in October 2009) as the cases that she authorized and filed as Solicitor General. The 
Office of the Solicitor General, and the nation, have benefitted greatly from that approach. 

One of the important responsibilities of the Solicitor General is to make decisions on the 
numerous “recommendations” that reach the Solicitor General’s desk each day in batches. 
These recommendations, such as on whether to appeal a case that the government lost in the 
district court, often are unanimous and relatively routine. But they may also be extremely 
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complex and contentious, and involve situations where different executive agencies or divisions 
within the Department of Justice - with different and equally legitimate interests in mind - 
disagree strongly over what action or position the United States should take and what is in the 
long term interests of the United States. The Solicitor General - with the wise counsel of the 
lawyers in her office - must resolve these disputes, usually after meeting with and hearing from 
the interested agencies and components of government and receiving written recommendations 
from multiple outside entities and lawyers within the Solicitor General’s office. This process 
gives the Solicitor General a special appreciation for the many challenges that our government 
faces and the fact that different entities - typically with equally legitimate interests and views, 
but different institutional perspectives may disagree strongly about the proper course in a 
matter. VVhile this process is certainly distinguishable from the Article III judicial process, I 
believe General Kagan’s experience in approaching and resolving these intra-Executive branch 
disputes will help her in the enormously challenging task of analyzing and deciding the nation’s 
most difficult legal problems - i.e., the matters that routinely reach the Supreme Court. 

Since the September 1 1 attacks, the Solicitor General has taken on an additional - and 
vitally important - responsibility in overseeing litigation arising out of and involving the war on 
terror. There are scores of cases pending in federal court today involving enemy combatants 
captured in connection with the ongoing hostilities in Iraq and Afghanistan, and numerous other 
cases involving other aspects of the government’s response to the grave threat posed by al Qaeda 
and other terrorist organizations, including challenges to the government’s foreign electronic 
surveillance programs. This far-ranging litigation has raised novel, challenging, and enormously 
important legal and constitutional issues, many of which have reached the Supreme Court on an 
almost annual basis since September 1 1, 2001. And one of the most important responsibilities of 
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the Solicitor General today is to manage and oversee this litigation at least when it reaches the 
appellate level. General Kagan has fully embraced that critical responsibility. 

For example, she successfully argued Holder v. Humanitarian Law Project, involving a 
First Amendment challenge to the “material support” statute ( 1 8 U. S. C. §2339B(a)(l)); she 
briefed and was prepared to argue Kiyemba v. Obama, involving the authority of the United 
States courts to order the transfer of alien detainees held at the Guantanamo Bay Naval Base in 
Cuba into the United States (shortly before the case was argued, the Supreme Court sent it back 
to the court of appeals for further consideration); and she was involved in the government’s 
successful appeal in At Maqaleh v. Gates (D.C. Circuit), involving the scope of habeas corpus 
with respect to alien enemy combatants held in Afghanistan. It is not possible to work on this 
vitally important litigation without gaining a deep appreciation for the grave national security 
challenges facing America in the war on terror and a profound gratitude for the men and women 
in our military services around the world who are confronting those challenges on a daily basis. 

Finally, as Solicitor General, General Kagan has had an opportunity to work with - and, 
like all Solicitors General, learn from -- the enormously talented and dedicated career lawyers in 
the Office of the Solicitor. These men and women - like Deputy Solicitor General Edwin 
Kneedler, who has served in the Office for decades and himself argued more than 100 cases 
before the Supreme Court not only among the finest lawyers in the land but the finest public 
servants as well. Collectively, these lawyers have briefed and argued literally thousands of cases 
before the Supreme Court and they have an unparalleled knowledge of the Court and profound 
respect for both the Court as an institution and its Members. During her tenure as Solicitor 
General, General Kagan has earned the confidence, trust, and deep admiration of the career 
lawyers and other personnel of the Office of the Solicitor General. I cannot think of a higher 
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compliment when it comes to her service as Solicitor General, or better affirmation that she 
possesses the intellect, fair-mindedness, and dedication to duty and the rule of law that are the 
hallmarks of a Supreme Court Justice. 

Prior Judicial Service Is Not A Prerequisite To Service On The Court 

General Kagan’s service as Solicitor General rounds out and bolsters in important 
respects the breadth of experience and reputation for excellence that she had already before 
becoming Solicitor General as a Supreme Court law clerk, lawyer in private practice, top 
advisor to the President, law professor, and dean at perhaps the finest law school in the country. 
General Kagan does not have prior judicial experience. But, as history shows, prior judicial 
experience is by no means a necessary prerequisite to exemplary service on the Supreme Court, 
and it especially ought not be viewed as a prerequisite to service on the Court for someone with 
General Kagan’s significant and varied legal experience and training. 

Judicial service in the lower federal courts or state courts is certainly a valuable and 
natural training ground for service on the Supreme Court. But in our nation’s history, some forty 
individuals who served on the Supreme Court have Joined the Court with no prior judicial 
experience. (A list of those individuals is included in the addendum hereto.) And any argument 
that prior judicial service is a necessary qualification for service on the Court is strongly refuted 
by simply listing a few of the Justices who lacked such experience John Marshall, Joseph 
Story, Louis Brandeis, Felix Frankfurter, Robert Jackson, and William Rchnquist. 1 was 
extremely privileged to serve as a law clerk to Chief Justice William Rehnquist, who also joined 
the Court from a high-ranking position in the Department of Justice (Assistant Attorney General 
for the Office of Legal Counsel), and he served with gieat distinction on the Court. The unique 
perspectives of individuals, like Chief Justice Rehnquist, who have taken different paths before 
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joining the Court likewise almost certainly benefits the Court as a whole. Particularly given the 
rich background and experience - including as Solicitor General that General Kagan would 
bring to the Court, the absence of prior judicial experience is in my view inconsequential. 

The Constitution grants the President broad leeway in determining how to fulfill the great 
responsibility of filling a seat on the Supreme Court of the United States. And this Committee 
considers few matters as important as the nomination of an individual to serve on the Court. In 
undertaking that task, tliis Committee customarily looks to the entirety of a nominee’s 
background, experience, and body of work. While I will leave it to other witnesses to opine on 
how other aspects of General Kagan’s background, experience, or philosophy will serve her on 
the Court, 1 am confident that, ifeonfirmed. General Kagan’s experience as Solicitor General 
will be a great asset to her. And, like my predecessors as Solicitor General going back to 1985, 
who have served in different Administrations and hold widely varying views on the important 
legal issues facing the country, I am pleased to support General Kagan’s nomination to be 
Associate Justice of the Supreme Court, and urge the Committee and Senate to do so as well. 

Thank you, Mr. Chairman, Ranking Member Sessions, and Committee Members for the 
privilege to testify before you today. 
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ADDEiNDt'M 

JUSTICES WHO LACKED PRIOR JUDICIAL EXPERIENCE WHEN APPOINTED TO 
THE COURT 


• John Jay, C.J.: Governor of New York (1795-1801); See. of Foreign Affairs (1784-90); 
joined SCOTUS I 789 (Washington) 

• John Rutledge, C.J.: Governor of South Carolina (1779-82); Joined SCOTUS 1789 
(Washington) 

• William Paterson: Governor of New Jersey (1790-93); Joined SCOTUS 1793 
(Washington) 

• Bushrod Washington: Virginia House of Delegates; Joined SCOTUS 1799 (Adams) 

• John Marshall, C.J.: Sec. of State (1800-01); US Representative from Virginia (1799- 
1800); Joined SCOTUS 1801 (Adams) 

• Joseph Story: US Representative from Massachusetts (1808-09); Joined SCOTUS 1811 
(Madison) 

• Henry Baldwin: US Repre.sentative from Pennsylvania; Joined SCOTUS 1 830 (Jackson) 

• RogerTaney, C.J.: Sec. of the Treasury (1 833-34); AG (1831-33); Joined SCOTUS 
1836 (Jackson) 

• John McKinley: US Senator from Alabama ( 1 826-3 1 , 1837); Joined SCOTUS 1837 
(Van Buren) 

• Benjamin Curtis: Massachusetts state legislator; Joined SCOTUS 1851 (Fillmore) 

• John Campbell: Alabama state legislator; Joined SCOTUS 1853 (Pierce) 

• Nathan Clifford: AG (1846-48) and private practice; Joined SCOTUS 1858 (Buchanan) 

• Noah Swaync: US Attorney for Ohio; Joined SCOTUS 1862 (Lincoln) 

• Samuel Miller; Private practice; Joined SCOTUS 1862 (Lincoln) 

• Salmon Chase, C.J.: Sec. of the Treasury (1861-64); joined SCOTUS 1864 (Lincoln) 

• Joseph Bradley: Private practice; Joined SCOTUS 1870 (Grant) 

• Lucius Quintus Cincinnatus Lamar: Sec. of the Interior (1885-88); Joined SCOTUS 
1888 (Cleveland) 

• Melville Fuller, C.J.: Private practice; Joined SCOTUS 1888 (Cleveland) 

• George Shiras: Private practice; Joined SCOTUS 1892 (Harrison) 

• William Moody: AG (1904-06); Joined SCOTUS 1906 (T. Roosevelt) 

• Charles Evans Hughes: Governor ofNY (1907-10); Joined SCOTUS 1910 (Taft); left 
SCOTUS 1916; re-appointed as C.J. l930(Hoovcr) 

• James McReynolds: AG (1913-14); Joined SCOTUS 1914 (Wilson) 

• Louis Brandeis: Private practice; Joined SCOTUS 1916 (Wilson) 

• George Sutherland: US Senator from Utah (1905-17); joined SCOTUS 1922 (Harding) 

• Pierce Butler: Private practice; Joined SCOTUS 1922 (Harding) 

• Harlan Fisk Stone, C.J.: AG (1924-25); Joined SCOTUS 1925 (Coolidge); elevated to 
C.J. 1941 (F. Roosevelt) 

• Owen Roberts: Special prosecutor for the Teapot Dome scandal; Joined SCOTUS 1930 

(Hoover) 

• Stanley Reed: SG (1935-38); Joined SCOUTS 1938 (F. Roosevelt) 

• Felix Frankfurter: Academic and advisor to FDR; Joined SCOUTS 1939 (F. Roosevelt) 
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• William Douglas: Chairman of the SEC (1937-39); joined SCOUTS 1939 (F. Roosevelt) 

• James Byrnes: US Senator from South Carolina (1931-41); joined SCOTUS 1941 (F. 
Roosevelt) 

. Robert Jackson: SG (1938-40); AG (1940-41); joined SCOTUS 1941 (F. Roosevelt) 

• Harold Burton: US Senator from Ohio (1941-45); joined SCOTUS 1945 (Truman) 

• Tom Clark: AG (1944-49); joined SCOTUS 1949 (Truman) 

• Earl Warren, C.J.: Governor of California; joined SCOTUS 1953 (Eisenhower) 

• Byron White: Deputy AG; joined SCOTUS 1962 (Kennedy) 

• Arthur Goldberg: Secretary of Labor; joined SCOTUS 1962 (Kennedy) 

• Abe Fortas: Private practice and govt, service in DC, close friend of Lyndon Johnson; 
joined SCOTUS 1965 (Johnson) 

• Lewis Powell: Private practice in VA; joined SCOTUS 1972 (Nixon) 

• William Rebnquist, C.J.: Asst. AG forOLC (1969-71); joined SCOTUS 1972 (Nixon); 
elevated to C.J. 1986 (Reagan) 


JUSTICES WHO SERVED AS SOLICITOR GENERAL OF THE UNITED STATES OR 
IIV THE OFFICE OF THE SOLICITOR GENERAL 


• William Howard Taft, C.J.: SG (1890-92); joined SCOTUS 1921 (Harding) 

• Charles Evans Hughes, C.J.: SG (1929-30); joined SCOTUS (for second time, as C.J.) 
1930 (Hoover) 

• Stanley Reed: SG (1935-38); joined SCOTUS 1938 (F. Roosevelt) 

• Robert H. Jackson; SG (1938-40); joined SCOTUS 1941 (F. Roosevelt) 

• Thurgood Marshall: SG (1965-67); joined SCOTUS 1967 (Johnson) 

• John G. Roberts, Jr., C.J.: Principal Deputy SG (1989-93); joined SCOTUS 2005 
(G.W. Bush) 

• Samuel A. Alito, Jr.: Assistant to the SG (198 1-85); joined SCOTUS 2006 (G.W. Bush) 
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Jennifer Gibbins 

Testimony before the United States Senate Judiciary Committee 
July 1,2010 


• Good day Mr. Chairman and committee members. My name is Jennifer Gibbins. 

• I am from the fishing town of Cordova in Prince William Sound, Alaska, site of the 
1989 Exxon Valdez oil spill - "EVOS”. 

• I am Soundkeeper/executive director of Prince William Soundkeeper and I serve as 
President of the Cordova Chamber of Commerce. I am a trained and certified crew 
member for a commercial fishing oil spill response vessel in Prince William Sound. 

• I am here today to speak briefly regarding the spill’s ongoing impacts, and how the 
decision by the United States Supreme Court to overturn the lower courts decision 
regarding punitive damages has affected fishermen and other small business owners, 
and Alaska Natives. 

• I want to be sure that everyone here is clear that I myself am not an EVOS plaintiff. 

• The precedent setting decision in that case equated Exxon's punishment, at the time 
the most profitable corporation in the world, to the loss of individual people after 
twenty years of litigation. 

• In my town, the streets were silent, people were somber, they just did not speak for 
days. You walked into the local breakfast dive which is typically bustling with 
fishermen talking about boat work and getting ready for the upcoming season and it 
was quiet. People sat there dazed, staring at their eggs, or at the wall. 


There are five key messages I wish to deliver to you today: 

• First, above all, you cannot clean up an oil spill. Period. 

• Second, the more than 32,000 victims of the Exxon Valdez spill were never made 
whole as Exxon promised. Regardless of compensatory or punitive dollars, life as they 
knew it was permanently and irrevocably altered. 

• Third, lingering oil persists in Prince William Sound to this very day and you don’t need 
a shovel to find it. 

• Forth, there is the pervasive sense that government and the courts have failed the 
people - to the point where many question their relevance - and question far beyond 
the health of their fundamental right to justice - they question its simple existence. 

• Fifth, and perhaps most sadly, almost twenty years to the day, it is as if there is an 
echo coming from the Gulf of Mexico. While the people of Prince William Sound stand 
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in solidarity with the people in the Gulf, I do not know a single person who is surprised. 
We tell them very clearly, do not believe a single word that BP is telling you. Do not 
expect anyone to help you. And don’t hold your breath when it comes to the courts. 


• Let me now speak briefly to the four key areas of impact of the ExxonValdez. While 
the specifics will vary, generally there is a parallel unfolding in the Gulf, although given 
the enormity of what is happening it will be far greater in every way. 

• The Environment. The ExxonValdez Oil Spill Trustee Council reported as of May 
2010, only 10 of 26 resources/species have recovered from the oil spill, and none of 
the four ‘human services’ (i.e., commercial fishing, subsistence, recreation and 
tourism, and passive use) have recovered. 

• The most notably wildlife species not to recover is pacific herring — an environmental, 
cultural and economic keystone species. 

■ Cultural. 

• Alaska Natives and most of the non-Natives that I know in Prince William Sound 
practice a subsistence culture - wild foods are collected and shared. It is a 
commonwealth and a way of life. Food was not safe following the spill and to this day 
Alaska Natives cannot eat traditional foods like seal because of contamination by 
lingering oil. They cannot fish for herring and gather herring spawn the way they have 
done since before the arrival of europeans and until 1989. In addition to the fact that 
there isn't are not grocery stores in two of the Sound’s Native villages, and the fact 
that most residents live below the poverty line, they are being denied their way of life, 
their identity. 

• Economic. 

• The herring fishery which I mentioned above, accounted for as much as 50% of the 
annual income of many fishermen in our region prior to the spill. That income has not 
been replaced. 

• With the decline in the fishery overall the town’s tax base has plummeted - this 
includes personal property tax, sales tax and the very important fish tax (based on 
commercial landings of fish) that is the base of our economy. 

• A fisherman friend who I work with on EVOS issues will go bankrupt this year, 20 
years after the spill. He in his 50’s with a son who hopes to go to college. The State of 
Alaska has already taken most of his fishing assets (boats, permits), and will get all of 
his punitive damages settlement to settle the score for debts incurred in the aftermath 
of the ExxonValdez when the fisheries struggled with no market due in great part to 
the mistaken perception that the fish was tainted by the spill. 
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• Societal. 

• One of the least understood impacts of the ExxonValdez spill is the impact of litigation 
that continued for 20 years. Victims were promised - in exact words from Exxon - that 
they were “lucky It was Exxon", Exxon would "make them whole” and that the litigation 
“would not go on for 20 years", 

• After the spill, there were divorces, suicides, there were families that lost everything 
they had and more than a few left. Men will speak of the psychological struggle due to 
loosing their identity as family provider. 

• I have one friend, now 50, who has described to me of sinking into a mental abyss 
over the years following the spill when his wife had to become the sole breadwinner 
for the family. He was so affected that he began to fantasize about killing her. 
Fortunately he got to a therapist. 

• Another fisherman friend about the same age, stunned the community at a gathering 
just two years ago by declaring that he had recently been contemplating suicide 
because of feelings of worthlessness. About that same time, a woman in Cordova told 
me that the endless court case made her feel that she simply did not exist as a human 
being. 

• Personal resource loss, chronic stress, feelings of alienation, anxiety, social disruption 
- these have been studied by highly credential social scientists in our town for 20 
years. These same scientists have now begun to work in the gulf coast communities. 

• Because Exxon has such deep pockets - which not incidentally, expanded 
exponentially over the past 20 years - they could litigate endlessly, wearing down their 
victims who, even as they stood together, were dwarfed. Exxon knew that if they 
played it as long as they could, memories would fade, the context could be changed 
and they could win big. 

• In 2008, a representative for Exxon speaking in the media called the punitive damages 
as originally awarded "an excessive windfall" for plaintiffs. 

• Exxon fought hard to avoid a precedent, the cruelest irony for plaintiffs is that a 
precedent was set that diminished them further, 

• To be dragged through litigation for 20 years is to be victimized over and over again. 
The burden of proof is always on the victim - as we are now hearing from BP - they 
will pay all “legitimate” claims. We in Prince William Sound know what that really 
means. 
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• Somewhere along the way America has forgotten that corporations do not own the air 
or the lakes, or the rivers or the seas. A privilege to use them has been granted on 
behalf of the millions of citizens who do in fact own them and the business community 
is not living up to that privilege, 

• How often is the root of disaster a cost cutting - profit margin issue. 

• Citizens need a better way of ensuring that people in business take the time to do 
what is right, 

• I support the Big Oil Polluter Pays Act, and I believe that it is time to update OPA 90. 

• I also think it is time to look at some new methods to ensure that folks do the right 
thing - methods that don’t necessarily mean more government, and might in fact 
mean less. 

• To give you one simple example, the US Forest Service has a policy whereby a guide 
who has a permit violation cannot reapply for five years. Why not institute the same for 
business? A violation puts you on probation and while you may continue your current 
level of business, you may not apply for a new permit for five years 

• We need to take some of the things instituted in Alaska following the ExxonValdez, 
and things that will be coming out of the Gulf BP disaster, and institutionalize them. 

• Citizen Regional Advisory Councils and access to to response plans should be 
standard and transparent. There should be citizen representation built into the Incident 
Command System. 


• Today in Prince William Sound we are working to move on. It has been a long haul. 

• This journey is just beginning for the people in the Gulf, 


• Elena Kagan seems like a fine nominee to the Supreme Court. She clearly knows the 
law and has a passion for it. And, she actually wants the job. If you don't really want 
the job you should not be there and you should not be on the court. 

• I just wish the nomination process was less about looking for some silly “gotcha” or 
“ah-ha” and more an open discussion. More of an opportunity to think. 

• You know what they say, "Think, It’s patriotic.” 


Thank you. 
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United States Senate Committee on the Judiciary 

Hearing on the Nomination of Elena Kagan 
to be an Associate Justice of the Supreme Court of the United States 

July 1,2010 


Prepared Statement of 
Jack Goldsmith 
Henry U. Shattuck Professor 
Harvard Law School 


Members of the Committee: 

Thank you for the opportunity to comment on the nomination of Hlena Kagan to 
be an Associate Justice of the Supreme Court of the United States. 

I am a professor at Harvard Law School. 1 previously served in the George W. 
Bush administration as Assistant Attorney General, Office of Legal Counsel from 2003- 
2004, and as the Special Counsel to the General Counsel of the Department of Defense 
from 2002-2003. 1 have also taught at the University of Virginia and University of 
Chicago law schools. My teaching and scholarship focus on national security law, 
international law, foreign relations law, and internet law. 

1 have come to know Elena Kagan well since Harvard Law School hired me in 
2004 during her tenure as dean. (We had met briefly a few times before then.) In the last 
six years, I have seen Kagan up close in many settings. We have had hundreds of 
conversations, many about the law. I have also read some (but not all) of her scholarship. 
Based on my experiences with Kagan, my reading of her scholarly work, and my 
assessment of her very successful legal career, 1 believe that she will be a truly 
outstanding Supreme Court Justice. I urge this Committee to approve her nomination and 
the entire Senate to confirm her. 


E xperience 

Some have questioned Kagan’s qualifications for the Supreme Court because she 
has not previously served as a judge. The criticism is belied by the fact that many of our 
greatest justices including Chief Justices Warren and Rehnquist, and Justices Black, 
Brandeis, Frankfurter, Jackson, Powell, and White did not serve as judges before 
joining the Supreme Court. And contrary to the criticisms, 1 believe that Kagan is among 
the most qualified candidates for the Supreme Court in many years. 

Kagan possesses an extraordinary knowledge of the legal issues before the 
Supreme Court. Whatever else may be said about being a law professor, it is a profession 
that requires one to know legal subjects comprehensively enough to teach them. As an 
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academic, Kagan taught and was expert in constitutional law, administrative law. First 
Amendment law, civil procedure, and labor law. These subjeets constitute a large chunk 
of the Supreme Court’s docket. In addition, as Solicitor General Kagan did much more 
than argue six cases before the Supreme Court. She read many hundreds of briefs in 
cases before the Court, and thought broadly about the entire docket of the Court and the 
issues facing the Justices. Her broad academic expertise and her tenure as Solicitor 
General, taken together, make Kagan unusually prepared to understand and address the 
array of issues that come before the Court. 

In addition, few nominees in recent memory have had Kagan’s breadth of legal 
experiences. After graduating magna cum laude from Harvard Law School, she clerked 
for Thurgood Marshall at the Supreme Court. She worked on complex civil litigation 
eases at Williams & Connolly, one of the finest law firms in the nation. She served as a 
lawyer in the legislative branch as Special Coun.scl to the Senate Judiciary Committee. 
She served in the White House in the Counsel’s office and as an assistant to the President 
for Domestic Policy. She was a law professor at two of the best law schools in the 
country where she was a great teacher and wrote important legal scholarship. She was 
Dean of flarvard Law School. Then she became Solicitor General. In short, she has had 
an unusually rich and varied life in the law. And she has been extraordinarily successful 
in each of these very different legal roles. 

Kagan’s breadth of relevant experience does not end there. One aspect of her 
record that has been underappreeiated is her experienee running the small business 
known as Harvard Law Sehool. As dean, Kagan was the chief executive offieer of a 500- 
person non-profit organization. She had to set a budget, make a payroll, and address a 
variety of employee issues. She also felt the bite of an array of private and publie 
regulations. For example, when she added a large new building to the Harvard Law 
School campus, she had to deal with city of Cambridge, Massachusetts concerning its 
zoning, planning, and historical landmark ordinances. She thus appreciates firsthand the 
effects of regulation on firms. These are valuable experiences that will inform Kagan’s 
work on the Court, especially in the many important regulatory cases that affect for-profit 
and not-for-profit organizations. They are also experiences of a type not possessed by 
any Supreme Court nominee in recent memory. 

Attitude T o ward Law 

Kagan is one of the smartest lawyers I know. She also eares deeply about law and 
legal craft. 1 base this judgment on my reading of her scholarship and on my many 
conversations with her about law. 

Our first conversation about the law, in 1994, was for me a memorable one. I was 
an entry-level law professor candidate visiting the University of Chicago, where Kagan 
was teaching at the time. We were at dinner the night before I was due to make a 
presentation to the Chicago faculty of my work on the role of federal courts in deciding 
foreign relations controversies in the absence of legal guidance from Congress. Kagan 
was unable to attend the faculty talk, .so she asked me about my presentation over dinner. 
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I gave her a short summary. She responded with an avalanche of difficult questions that 
pressed me to clarify my thesis and that pushed me on its implications for matters ranging 
from the conflicts of law to the Erie dtKtlrine to the meaning of the Commerce Clause. 

I had been on the teaching market for many months and had discussed my work 
with dozens of professors. But I had not encountered Kagan’s razor-sharp and clarifying 
questions - questions that exposed weaknesses and inconsistencies in my thesis. Kagan 
knew little about a small comer of the law I knew well, but she quickly grasped my 
central point and questioned whether it cohered with broader legal doctrines and 
principles. Here was someone who took legal doctrine very seriously, someone who by 
instinct cared a lot about getting the doctrine and the case holdings and the broader legal 
theoretical landscape just right, and someone who was remarkably knowledgeable about 
the law and unusually adept at legal argument. 

I witnessed a similar attitude toward the law countless times during my five years 
with Kagan at Harvard. In scores of appointments committee meetings involving 
candidates who had written papers on all manner of topics from many different 
theoretical perspectives, Kagan was the one who cared most about the quality of legal 
arguments. And in dozens of faculty workshops, Kagan consistently asked insightful 
questions that often pressed the paper presenter about real-world legal implications. (In 
both settings, by the way, it is unusual that a busy dean with so many other 
responsibilities is consistently able to prepare and participate so fully and meaningfully.) 

Kagan’s scholarship displays similar qualities. The thesis of her most important 
work, Presidential Administration, is that the President has broad power to craft policy 
through the control of the executive branch bureaucracy, but that this power is best 
understood to be grounded, ultimately, in congressional approval. The article is 
theoretically informed but falls squarely in the tradition of doctrinal legal scholarship that 
assesses how law works, and should work, in the real world. It is filled with insights 
about the operation of law on the ground in the Executive branch. Congress, and the 
courts. And it takes law seriously as a tool for both empowering the presidency and 
constraining and legitimizing it. 

In sum, Kagan views the law with earnest respect; she thinks it has a reality, an 
autonomy, and a constraining bite. This is an important quality for service on the 
Supreme Court. While 1 do not purport to speak for fellow conservatives of various 
stripes, I think this quality is one reason why so many prominent conservative lawyers 
who know Kagan well admire her and support her confirmation. John Manning, who has 
known Kagan since law school, writes in his letter of support that she is “careful and 
reflective in her legal analysis” and “cares deeply about law and the legal craft.’’ Michael 
McConnell, who was Kagan’s colleague at the University of Chicago and has known her 
for twenty years, writes that she has “demonstrated a fidelity to legal principle even when 
it means crossing her political and ideological allies.” And Paul Cappuccio, Miguel 
Estrada, and Peter Keisler, joining a letter from twenty-nine lawyers who clerked with 
Kagan on the Supreme Court, comment that during that clerkship year she displayed “a 
superb legal mind” and was “remarkably fair-minded and intellectually honest.” These are 
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extraordinary testaments to Kagan’s commitment to the integrity of the law, and should count 
heavily in favor of her confirmation. 


Tcmpcranient 

A final important consideration is Kagan’s temperament. Kagan is genuinely 
interested in listening to all sides of an argument, to engaging eolleagues frankly and 
charitably, and to exercising judgment openly. These are obviously important qualities 
for a Justice. 

The record shows that Kagan has possessed these qualities all of her professional 
life. The letter from the law clerks, which comments on Kagan at the dawn of her career, 
states: 


Regardless of whether any given one of us agreed or disagreed with blena 
on a particular issue, however, we came to appreciate her approach in 
those situations. She always has had a wonderful temperament, and is an 
extraordinary listener who is genuinely interested in what other people 
think. Elena is able to advance, and at times adjust, her positions while 
maintaining respect for and openness to other views. 

And as is well known, these same qualities - in combination with Kagan's vision and 
imagination, her fierce work habits, her extraordinary management skills, and her good 
judgment - were instrumental in bringing harmony to the discordant Harvard Law 
faculty, and to making Harvard Law School an intellectually richer and intellectually 
more diverse law school. 

It is a little awkward for me to comment on Harvard Law School's doubtless 
improvement under Kagan’s deanship. For one thing, 1 was not there before she became 
Dean. (My sense is that she extended and accelerated improvement.s begun under her 
predecessor, Robert Clark.) For another, her hiring and defense of me a conservative 
scholar who came to Harvard from the Bush administration are often held up as 
evidence of her open-mindedness and commitment to intellectual diversity. With these 
caveats, 1 do think that Kagan’s actions as dean demonstrate a profound commitment to 
the frank and open exchange of ideas, and reveal a temperament ideally suited for die 
Supreme Court. 

Kagan was not, 1 believe, interested in balance for balance’s sake. Rather, she 
thought that intellectual excellence in a law school required an intellectual environment 
where every idea can flourish. (This might seem like an obvious point, but in the 
American legal academy, and especially among the most elite law schools, it is far from 
obvious and not at all established.) For example, she not only supported the conservative 
Federalist Society (which has a membership of over four hundred Harvard Law students, 
and is one of the largest student organizations in the law school); she took pride in its 
many contrihutions to the intellectual life of the law school. On a more personal note, in 
many conversations on many matters, Kagan sought my views and expressed a genuine 
interest in my arguments and ideas. I never got the sense that she wanted to know what 1 
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thought as a conservative. For Kagan, it was the idea and the argument that mattered, 
and not their political or ideological provenance. 

Kagan’s engagement with people and their ideas on the merits rather than through 
an ideological lcn,s, and her openness to ideas and debate, are in my view the 
distinguishing characteristics of her deanship. They are characteristics that, through her 
actions and the force of her personality, she stamped on the Harvard Law School 
community. 1 agree with Michael McConnell that this aspect of Kagan’s deanship 
“demonstrate[s] qualities of mind and character that arc directly relevant to being a 
Justice on the Supreme Court: respect for opposing argument, fair-mindedness, and 
willingness to reach across ideological divides, independence, and courage to buck the 
nonii.” 


Kagan’s warm and open embrace of all manner of students from all walks of life 
extended to those students who were current and past members of the U.S. armed forces. 
Whatever one thinks about the decisions Kagan made in connection with the Solomon 
Amendment, 1 can attest that she genuinely and deeply admired the U.S. military and 
those who served in it. 1 know this not only because of the things she did to honor 
veterans, and not only because the veterans I knew were happy and fully integrated at 
Harvard Law School, 1 know it also because we had at least two conversations when she 
was drafting her 2007 West Point Speech. In those conversations she made plain her 
esteem for the military and military service, and sought my counsel (and, 1 am sure, the 
counsel of others) about how best to express it. Based on these conversations, I have no 
doubt that she meant it when she said in that speech that she was “in awe” of the cadets’ 
“courage and dedication, especially in these times of uncertainty and danger,” that her 
“security and freedom and indeed everything else 1 value depend on all of you,” and that 
she wished the cadets “godspeed as you go forward to serve your country and your fellow 
citizens in the greatest and most profound way possible.” 

Conclusion 


It is discouraging that 1 feel compelled to add, in closing, that nothing in my 
assessment of Kagan’s suitability to be a Supreme Court Justice turns on a prediction of 
how she will vote on particular cases as a Justice. Many people assume - based on her 
service in the administrations of two Democrat presidents, and the fact that President 
Obama nominated her that on many legal issues Kagan’s will come down on the left. It 
would be surprising if this assumption were not true to some degree; but I do not know it 
to be true. What 1 do know is that Kagan will be open-minded and tough-minded; that 
she will treat all advocates fairly and will press them all about the weak points in their 
arguments; that she will be independent and highly analytical; and that she will seek to 
render decisions that reflect fidelity to the Constitution and the laws. 

The President of the United States is entitled to choose a judicial nominee whom 
he believes reflects his judicial philosophy; and his decision to nominate a highly 
qualified individual who swims in the broad mainstream of American legal life - a 
description that Kagan easily satisfies - warrants deference from tlie Senate. Some 
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Democratic members of this (iommittce implicitly or expressly embraee this prineiple 
today but did not do so during the hearings for Justices Roberts and Alito. Some 
Republiean members of this Committee implicitly or expressly embraced this principle 
during the hearings for Justices Roberts and Alito, but not today. The Democrats arc 
right now and the Republicans were right then. But the opportunistic embrace of the 
principle, and the often-cxtrcmcly-uncharitablc characterization of the records of 
nominees of presidents of the opposite party, can only mean that neither side really 
believes in it. Such opportunism under the guise of principle is, with respect, worse than 
just regrettable; it damages the very judicial system the Committee is charged with 
nurturing and overseeing. 

Miguel Estrada, a distinguished conservative lawyer who in my view was treated 
very unfairly by this Committee when he was nominated to serve on the federal bench, 
wrote to this Committee of Kagan: “If such a person, who has demonstrated great 
intellect, high accomplishments and an upright life, is not easily confirmable, I fear we 
have reached a point where no capable person will readily accept a nomination for 
judicial service.” I completely agree. Elena Kagan is immensely qualified to serve on 
the Supreme Court. She should be easily confinned. 
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NATIONAL 
WOMEN'S 
LAWCENTER 

EXPANDING THE POSSIBILITIES 

TESTIMONY OF MARCIA D. GREENBERGER 
CO-PRESIDEN I , NATIONAL WOMEN’S LAW CENTER 

BEFORE THE COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 

ON THE NOMINATION OF ELENA KAGAN TO 
BE AN ASSOCIATE JUSTICE OF THE UNITED STATES SUPREME COURT 

July 2, 2010 

My name is Marcia Greenbcrger and I am Co-President of the National Women’s 
Law Center (“Center”), The Center began in 1972, as did my work on women’s legal 
rights. Since that time, the Center has been involved in virtually every major effort to 
secure and defend women’s legal rights. I very much appreciate your invitation to testify 
before the Committee on behalf of the Center on an issue of such enormous importance - 
the nomination of Elena Kagan to be an Associate Justice of the United Slates Supreme 
Court. 



The Center has the greatest respect for Hlcna Kagan’s outstanding 
accomplishments, considerable legal skills, and fair-mindedness. Her qualifications and 
her record give great confidence that she will respect the rule of law and approach legal 
questions with the intent of the law and its contours as her guiding principle;;. We 
strongly support Solicitor General Kagan’s nomination, and we celebrate the fact that, 
upon her confirmation, she will make history once again. When confirmed, she will join 
the other two female Justices on the current Court so that, for the first time in history. 


With the low on your side, great things are possible. 

11 Dupont Circle ■ Suite 800 ■ Washington, DC 20036 ■ 202.588.5180 ■ 202.588.5185 Fax ■ www.nwic.org 
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three women will serve simultaneously on the highest Court in the land, and she will be 
only be the fourth woman ever to have served on the Supreme Court in 22 1 years. 


1 testify here today with extraordinary pride in this prospect, and in our country’s 
hallmark of eliminating barriers and expanding opportunities, so that the talent and skill 
of every one of us can be fostered and recognized. Our country is the stronger and the 
surer for this progress. Elena Kagan shines as an example of the progress that our 
country has made, and why we arc the better for it. Hers is a remarkable legal career for 
any person to have accomplished, but all the more so because she had to break down 
barriers along the way. 

None of the positions she has held came to women with ease, and she excelled at 
each. Judge Mikva has said “she understands what the law is about . . . she was one of 
the best clerks I ever had,”' He strongly recommended her as a clerk to Justice Thurgood 
Marshall — a higher compliment to her as a person and to her legal skills is hard to 
imagine. Justice Marshall obviously agreed: she served as a clerk to this giant of a 
lawyer and a Justice, and was one of only a handful of other women, just seven out of 30, 
to clerk for the Court that term, becoming a tenured law professor at the University of 
Chicago Law School in 1995, and at Harvard Law School in 2001, was not an 
accomplishment shared by many women. In 1994 only four women w'crc tenured or even 


‘ Andrew' Greiner, Kagan and Obama Go Way Back, NBC CHICAGO, May 10, 2010, available a! 
hnp://vv w v'r. nhL ch icaiio.coiTi ’ne\vs /U>c ;il- beat/Ka gaii-anti-Obama-Cio-Wav-Rack-93/.670 19 htinl . 
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on tenure track at the University of Chicago Law School? The over 100,000 documents 
released from her positions as Associate Counsel to the President and deputy director of 
the White House Domestic Policy Council in the Clinton White House demonstrate for 
all to see the breadth of responsibility she was given and respect in which she was held. 
And, of course, she became the first woman to be Dean of Harvard Law School in its 
almost two hundred year history, and in 2009 became the first woman Solicitor General. 
Kudos have accompanied her performance in those most demanding roles as well.^ 


Given her broad background of judicial clerkships, private law practice, 
aeademia, and government service, including as Solicitor General of the United States, 
and her experience in a broad array of legal issues, coupled with the extraordinary 
outpouring of bipartisan support she has received,"* it is hardly surprising that she 
received a unanimous rating of Well-Qualified from the ABA's Standing Committee on 
the Federal Judiciary. Our review of her record led the Center to conclude that, indeed, if 


^ Press Release. Stanford University, Law Professors Differ on Affirmative Aetion (Oet. 25, 1994), 
available at http://news .sia n ford-edu/nr '94/94 1 025 A rc 4( )H3 html. 

^ For example, Michael McConnell, the Director of the Constitutional Law Center at Stanford Law School, 
wrote a letter in support of Elena Kagan to the Senate Judiciary Committee stating that “By universal 
acclaim, across the political spectrum and among both students and faculty, Elena Kagan was an exemplary 
Dean of Harvard Law School.” LcUcr from Michael McConnell to United Slates Senate Judiciary 
Committee (June 25, 2010), available, at 

http://judiciary..senate.gov/nominations/SuprcmcCourt/upload/0625 10MichaelMcConnell.pdf. And in a 
letter to the Senate Judiciary Committee the last eight Solicitors General wrote in support of F£lcna Kagan’s 
confirmation, “During the past year, Kagan has honored the finest traditions of the Office of Solicitor 
General and has served the government well before the Supreme Court.” Letter from Former Solicitors 
General to United States Senate Judiciary Committee {June 22, 2010), available at 
http:/.iu.diciarv senate. <jov;''nomination.s'Suprcmc(.\)urt/un!oad/0622 1 ttJointl..etTcr. pdf . 

^ Her nomination has the bipartisan support of nine former Solicitors General, 69 law school deans, and 
nearly 30 of her former co-clerks on the Supreme Court. Her nomination has also been endorsed by such 
organizations as the National Association of Women Judges, the National Association of Women Lawyers, 
the National Partnership for Women and Families, the Leadership Conference for Civil and Human Rights, 
the Alliance for Justice, the N AACP, the NAACP Legal Defense Fund, the National Council of Jewish 
Women, the Women’s Bar Association of the District of Columbia, the National Senior Citizens Law 
Center, and the Older Women’s League. 
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conllrmed, her approach lo legal questions would be open-minded, scrupulously fair, and 
in keeping with the law’s purpose and intent. 

1 will briefly summarize some of tlie elements of Solicitor General Kagan’s record 
that led us to support her nomination. 

All Americans rely upon our Constitution and laws to ensure that our fundamental 
freedoms arc protected, and that fairness and equal opportunity, through the rule of law, 
are not only bedrock principles, but a reality in our daily lives. Women have a 
particularly great stake in equal justice and judges’ commitment to give life and vitality 
to the laws of our land. It is therefore of the greatest importance that a nominee 
understand and protect the legal rights of ordinary Americans, including women’s 
constitutional rights under the Hqual Protection Clause and the right to privacy, as well as 
the core statutory protections women fought so hard to secure in such fundamental areas 
as education, employment, health and safety, and economic welfare. Elena Kagan’s 
record demonstrates that she will bring to the Court that understanding and commitment 
to the mle of law and to equal justice. 

Women have a great stake in the application of constitutional and statutory 
protections against sex discrimination and other forms of discrimination that is faithful to 
the purpose of these protections. Elena Kagan’s record includes descriptions of many of 
the efforts she has made to ensure that antidiscrimination protections are available in all 
spheres, including at work and at school, to those whom the law is intended to protect. 
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She worked lo ensure these laws were not distorted or ignored in order to protect 
powerful institutions bent on eontinuing unfair discrimination that has so injured women 
and their families over the years. She testified before this Committee during her Solicitor 
General hearings, “I view as unjust the exclusion of individuals from basic economic, 
civic, and political opportunities of our society on the basis of race, nationality, sex, 
religion, and sexual orientation.”^ And a series of documents released reflecting her 
work during the Clinton Administration show she had substantial familiarity with the key 
civil rights protections so important to women, and made efforts to ensure their effective 
implementation. Kor example, during her service in the Clinton Administration, she 
worked on Executive Order 13,160, which broadly protected against discrimination in 
federally-conducted educational and training programs on the basis of sex, race, ethnicity, 
and several other forms of invidious discrimination.*’ Before this Executive Order was 
issued, while Title IX, for example, prohibited sex discrimination in education programs 
receiving federal financial assistance, its protections did not apply to these programs run 
by the federal government itself. That gap in coverage applied to Title VI of the 1964 
Civil Rights Act and the Age Discrimination Act as well. Executive Order 1.3,160 
addressed this gap, and assured that the statutes’ protections against sex discrimination 
and the other prohibited bases of disenmination applied to the federal government itself. 
Elena Kagan also worked to increase funding for civil rights enforcement across agencies 
with civil rights responsibilities, and to establish mechanisms to coordinate and 

^ Elena Kagan, Answers to Written Questions of Sen. Specter (Feb. 10, 2009) at 9, available at 
http ://judiciary..senate. gov/nominations/ 1 1 lthCongre.ssExeeutiveNominations/upload/Kagan-QFRs.pdf. 

See. e.g.. Memorandum to Phil Kaplan from Nicole Rabner (June 12, 1997); Memorandum for 
Di.stribution from Jennifer Klein and Nicole Rabner (June 1 1 , 1997); see also Exec. Order 1 3,160, 65 Fed. 
Reg. 39775 (June 27, 2000) (“Nondiscrimination on the Basis of Race, Sex, Color, National Origin, 
Disability, Religion, Age, Sexual Orientation, and Status as a Parent in Federally Conducted Education and 
Training Programs”). 
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strengthen enforcement efforts across agencies/ Further, she worked on legislation 
expanding federal proteetions against hate crimes, including those based on gender.^ 
rhat legislation has finally been enacted, and many in this country, including women, are 
the safer for it.^ 

The right to privacy and its application to women is a second pillar upon which 
women rely. Available documents show, particularly from her days as a law clerk to 
Justice Marshall and her service in the Clinton Administration, that Elena Kagan supports 
the constitutional right to privacy, and its application to women in Roe v. Wade. As a law 
clerk, she identified a concern to Justice Marshall about the possibility that the Court 
might undermine Roe v. Wade.^^ And while serving at the White House in the Counsefs 
Office and on the Domestic Policy Council, she again grappled with attempts to overturn 
Roe V. Waders core protections for women, in the context of proposed legislation then 


’ See. e.g., Fact sheet. The Clinton Administration Announces New Civil Rights Enforcement Initiative, 
Jan. 19, 1998. 

** See, e.g., Memorandum from Legislative Subgroup to Hate Crimes Working Group, Proposed Bill to 
Amend 18 L'.S.C. 245 (June 30, 1997). 

Beyond this work in the Clinton Administration, she has participated in the Boston Bar A.ssociation 
Diversity Task Force, spoken on problems women face in the legal profession and suggested concrete 
actions to ameliorate those problems, served as a member of the Harvard University’s Ta.sk Force on 
Women Faculty, and taken steps to diversify the student body at Harvard Law School, with good results. 
Plena Kagan, Women and the Legal Profession - 4 Stan/', Report (l.csVxe H Arps Memorial Lecture), 61 
Thl Record 37 (2006), avai/ab/c at {irtp.' ju dicMiv s enule gov > 

I I lthC o^ll’lv.^ ;^^xccutlveN oll^:^^,!l io^s^SollcitoKjCl 1 e luj-l 'enaK.iu u:; Bient L. Henry & Michael L. 
Mooney. Co Chairs, Boston Bar Association Diversity Leadership Task Foiec, Recommendations of the 
Boston Bar Association Diversity’ Leadership Task Force, Nov. 18, 2008, available at 
http://judiciary.scnatc.gov/iioininations/SuprcnicCourt^upload^l2B-l- 

1 1 1 808BostonBarAssociationDivcrsityLcadcrshipTaskForcc.pdf That the same positive results did not 
occur regarding diversity in faculty hiring during her tenure as dean of the Law School is very 
disappointing. It is, of course, proper to explore concerns about these results, as well as any other civil 
rights issues that arise in connection with her record. 

Memorandum from F.lena Kagan to Justice Thurgocxl Marshall (Apr. 26, 1988), available at 
hu p: . ■Vjoc LUTieii[s . nyLi!ri es.coii;.;ii:se le<:lu) ii- o l'-k agai i s-n i:ir.shaH-inen K)S’^(.iocLin',ciu,'p ! 
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pending in Congress. ' ' We draw the conclusion from this record that she will respect 
Roe V. Wade and the protections for women that arc at its core. W'c arc mindful of the 
fact that the available documents reflect her attempts, pursuant to her responsibilities in 
the positions she held, to advance the views of the Justice for whom she clerked and the 
Administration and the President she was there to serve, and therefore, they are not 
entirely dispositive regarding her own judicial philosophy. Nonetheless, the absence of 
any suggestion in those documents that she is hostile to Roe and its core holding is 
reassuring. 

Finally, with respect to other health and safety concerns of women, it is worthy of 
note that during her tenure as Solicitor General, Elena Kagan decided to argue personally 
as amicus in Robertson v. United States ex ret. Watson (No. 08-626 1 ), a case which dealt 
with prosecutions of violations of civil protective orders. These orders can be an 
important tool to protect victims of domestic violence. At least fourteen states, in 
addition to the District of Columbia, have statutes that permit private litigants to bring 
criminal contempt proceedings for violations of civil protective orders. I highlight this 
case, in contrast to other cases handled by the Solicitor General’s office with a beanng on 
women’s rights, because it was one that Elena Kagan chose to argue herself Also 
noteworthy is the apparent attention she gave to the case. In her oral argument, she 
elaborated on an argument in the Solicitor General’s brief in a way that provided more 
support to the ability of private litigants to initiate contempt proceedings for violations of 
civil protection orders. While this ca.se did not result in a ruling on the merits. Solicitor 

' ' See, e.^., Meinorandum from Elena Kagan & Bruce Reed lo the President, Subject: Daschle and 
Feinstein Amendments (May IJ, 1997). 
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General Kagan’s personal efforts and involvement evidenee a eoneem for and an 
understanding of the ways in whieh the legal system ean affeet vietims of domeslie 
violenee.'^ 

Even this brief review of Solicitor General Kagan’s record demonstrates the 
extraordinary range of legal issues she has addressed, the important and varied positions 
that she has held, and the breadth of legal knowledge and life experience that she would 
bring to the Court if confirmed. Her record also demonstrates why I testify on behalf of 
the Center with the greatest respect for her outstanding accomplishments, considerable 
legal skills, and ability to be fair. That is not to say that we agree with all of the legal or 
policy positions taken by her and the Administrations she has served, '■’ nor that we would 
necessarily agree with all of the decisions she would reach on the Court. But her 
commitment to respect the law and the protections it provides to the women of the 
country is clearly demonstrated. 

While the Center’s analysis began with Solicitor General Kagan’s intellect, legal 
accomplishments, and commitment to the mle of law, 1 must conclude with some words 
about the great advance for the country it will be when, for the first time in the nation’s 
history, three women sit on the Supreme Court together. Experience has shown that one, 
even two women on the Supreme Court arc seen as exceptions to the rule. Perhaps the 

'■ In a per curiam order without opinion issued on May 24, 2010, the Court dismissed this case as 
improvidcntly granted. Roberlsonv. United Stales ex rei 560 U.S. (2010). 

For example, in documents reflecting debates within the Clinton Administration on whether to grant the 
stale of Wisconsin’s request to waive various provisions of the Aid to Families with Dependent Children, 
Food Stamps and Medicaid programs in order to carry out a state welfare demonstration program, she made 
both policy and constitutional arguments with which we disagree. See, £?.g.. Memorandum from Elena 
Kagan to Jack Quinn & Kathy Wallman, Wisconsin Waiver Application (June 10, 1996). 
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dearest demonstration eamc when, during oral arguments, even experienced members of 
the Supreme (i^ourt bar would call Justice O’Connor and Justice Oinsburg by each other’s 
name. Moreover, an unrealistic expectation and heavy burden fall on only one or two 
women to somehow bring the experience of all women to bear. That may be why, 
following the announcement of Solicitor General Kagan’s nomination, former Justice 
Sandra Day O’Connor said that three women on the Court could make a big difference. 
“I’m so pleased,’’ she said. “That’s much better than one or two.’’'" 


A Supreme Court that includes three women is more reflective of the diverse 
population of this nation and gives women, and men, a greater sense that their lives and 
needs, and those of their family, are understood by the Court. With Elana Kagan on the 
bench, the country will be one step closer to the day when it is not only accepted, but in 
fact expected, that women are just as likely as men to be on the Supreme Court or in any 
position of great importance. 


But perhaps even more fundamental, the quality of justice is improved for both 
men and women when the bench is more representative. One recent study demonstrated 
that male federal appellate court judges arc more likely to sec a.spccts of the law 
differently, particularly regarding claims of sex discrimination, if a female judge is on the 
panel. This may be because, as Justice Ginsburg said in a speech last year, “Even 


Greg Stohr, Kagan Would End Gender Baras Third Female Justice, ttLX)OMBERG BUSINESSWEEK, May 
27, 2010 (updated June 1, 2010), available at http;//www.busine.ssweek.coni/new.s/2010-05-27/kagan- 
would-cnd-gcndcr-bar-as-third-female-jiistice-updatel-.html. 

” Christina L. Boyd, Lee Eipstcin & Andrew D. Martin, Untangling the Causal Effects of Sex on Judging. 
.54 Am. J. Pot. SCI. 389 (2010), available at hi Ip /cnslcin. law, nortinveslernedn.' research' 
gen deniidgin g.pdf. Studies outside the judicial context strongly suggest that even as few as three women 
can make a major difference that two women do not in the deliberative process. In the context of corporate 
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though a wise old man and a wise old woman will reach the same decision, there are life 
experiences a woman has that come from growing up in a woman’s body that men don’t 
have.”'* Those experiences can enrich the deliberative process for all of the Judges or 
Justices. This was nowhere clearer than in Safford Unified School District v. Redding}^ 
In that case, a girl and her mother sued her school district because, at age 13, school 
officials subjected her to a strip-search because they suspected that she was hiding 
ibuprofen. At oral argument. Justice Ginsburg, then the sole woman on the Court, 
described the humiliation and indignity a teenaged girl would have suffered by being 
forced to strip and even shake out her underwear in front of school officials."^ A number 
of the male Justices questioned why it was so traumatic — one thinking back, for example, 
to experiences in locker rooms as a 13-ycar-old male. Significantly, when the Court 
rendered its decision, eight Justices joined the ruling that the search violated the student’s 
constitutional rights, due no doubt at least in part to the perspective that Justice Ginsburg 
brought to the consideration of the case. Rlena Kagan’s record, as described above, 
demonstrates that she has the capacity, and the breadth of life experience, to bring an 
understanding of the impact of the law on the lives of women and girls to the bench, and 
to enrich the Court’s understanding of how best to realize the intended purpose and etTect 
of the law that the Court is charged with applying. 


boards, for example, one study found that once three or more women serve on a board, “women are no 
longer seen as outsiders and are able to influence the content and process ofboard discussions more 
substantially.” Vicki Kramer, Alison Konrad, & Sumru Erkut, Executive Summary at 2, Critical Mass on 
Corporate Boards: Why Three or More women Enhance Governance, Wellesley Centers for Women, 2006. 
Studies have also shown that when the percentage of women in legislatures surpasses a minimum - 
generally 30% — women are able to introduce and pass more bills on women's issues. Sarah Childs & 
Mona L.ec Krook, Critical Mass Theory and Women 's Political Representation, 56 POI . Sti;d. 732 (2008). 

Joe Hallett, Ginsburg Wants Court to Add Second Woman. COLUMBUS DISPATCH, Apr. 1 1 , 2009, 
available at 

nilp: Avvv V. disnaichpoiitic.s.cmn livc-c o ntcni/nation al_w or ki fsiori cs-2009.<)4, I I ginsburg. A RT_AR'r_04- 
[ 1 , I Mi91’(,.hiinl?sid 101. 

'■ 557 U.S _. I 79 S. Ct. 2633 (2009). 

t ranscript of Oral Argument at 45-46, Safford. 557 L'.S. (No. 479). 
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In short, Elena Kagan’s record is one that demonstrates that she, as President 
Obama suggested when he announced her nomination, is indeed a worthy successor to 
retiring Justice John Paul Stevens. 

Conclusion 

Justice O’Connor recently noted that Canada has four women on its nine-judge 
high court, including a female chief Justice. “Now what’s the matter with us?” she was 
quoted as saying. “You know we can do better.”'^ With the confinnation of Solicitor 
General Kagan to the Supreme Court, this country rightfully continues on the road to 
doing better. Our country’s history is a history of barriers being broken, of remarkable 
individuals being the first, to be followed by seconds and thirds, and finally of reaching a 
point where the additions are no longer of note. It is in keeping with the proud tradition 
of this country to have such an accomplished woman as Elena Kagan confirmed to join 
the two other distinguished women currently on the Supreme Court. 

Thank you again for this opportunity to testify before the Committee. 


l.arry Neumeister, O'Connor: More Justices May Skip State of Union, ASSOC i A 1 ED PRESS, Apr. 6, 20!fl 
available at http;//abcnc\vs. go. com/US/wircStory?id^ 1 0302946. 
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SENATOR GRASSLEY’S OPENING STATEMENT 
FOR HEARING ON ELENA KAGAN, NOMINEE TO 
THE UNITED STATES SUPREME COURT 

Solicitor General Kagan, congratulations on your 
nomination to be an Associate Justice on the 
Supreme Court of the United States. This is an 
extremely important appointment, a real honor. I 
also welcome your family and friends. I’m sure 
they’re proud of your nomination. I’m glad they’re 
here to support you throughout your confirmation. 

I’m committed to ensuring that this process is fair 
and respectful, but also thorough. The Constitution 
tasks the Senate with conducting a comprehensive 
review of the nominee’s record and qualifications. 
You’ve been nominated to a lifetime position on the 
Supreme Court. Consequently, the Senate has a 
tremendous responsibility to ensure that you truly 
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understand the proper role of a Justiee and the 
Supreme Court in our system of government. We 
want to ensure that, if confirmed, you’ll be true to the 
Constitution and laws as written. 

We had a nice meeting in my office a few weeks ago. 
You have an accomplished academic and policy 
background. You excelled at Princeton University 
and Harvard Law School. You went onto be an 
Oxford Scholar. You clerked on the D.C. Circuit 
Court and the United States Supreme Court. You 
were a law professor at the University of Chicago 
Law School, as well as Dean of Harvard Law School. 
You were a lawyer here on the Judiciary Committee, 
and then with the Clinton Administration. You’re 
now the United States Solicitor General. 
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What is lacking from your background is any 
experience on a state or federal court, or much 
experience as a practicing lawyer. We don’t have 
any substantive evidence to demonstrate your ability 
to transition from a legal scholar and political 
operative to a fair and impartial jurist. We’ll need to 
acquire that evidence through your writings and the 
positions you’ve taken over the years, as well as your 
hearing testimony. I hope that you’ll answer our 
questions in a candid and forthright manner. 

Our goal is not to have you commit to ruling in a 
certain way or for a particular party. Our goal is to 
see if you are capable of exercising judicial restraint. 
We want to know that you’ll exercise the preeminent 
responsibilities of a Justice by adhering to the law 
and not to the latest opinion polls. The policy 
choices need to be reserved for Congress. 
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It’s our duty to confirm a nominee who has superior 
intelleetual abilities. But more importantly, it’s our 
duty to eonfirm a nominee who won’t eome with a 
results-oriented philosophy or an agenda to impose 
his or her personal politics, feelings or preferenees 
from the beneh. It’s our duty to eonfirm a Supreme 
Court nominee who will faithfully interpret the law 
and Constitution without personal bias. 

The fact that you haven’t been a judge is not 
dispositive. But beeause you don’t have that 
experienee, it’s even more eritieal that we are 
persuaded that you have the proper judicial 
philosophy and will practice it onee eonfirmed. We 
must be convinced that you have the most important 
qualifieation of a Supreme Court Justice. That 
qualifieation is the ability to set aside your personal 
feelings and politieal beliefs so you ean administer 
equal justiee for all in a dispassionate way. 
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Your relatively thin record clearly shows that you’ve 
been a political lawyer. Your papers from the 
Clinton Library have been described as showing “a 
flair for the political” and a “flair for political 
tactics.” You’ve been described as having “finely 
tuned . . . political antennae” and “a political heart.” 

You were involved in a number of high profile, hot- 
button issues during the Clinton Administration, 
including gun rights, welfare reform, abortion, and 
the Whitewater and Paula Jones controversies. A 
review of the materials produced by the Clinton 
Library shows that you forcefully promoted liberal 
positions and offered analyses and recommendations 
that often were more political than legal in nature. 

Not only that, your Marshall memos indicate a liberal 
and seemingly outcome-based approach to your legal 
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analysis. More to the point, you have admitted that 
your upbringing steeped you in deeply held liberal 
principles. We should know whether, as you’ve said, 
you have “retained them fairly intact to this date.” 

A judge needs to be an independent arbiter, not an 
advocate or rubberstamp for a political agenda. This 
point is absolutely crucial for Supreme Court 
Justices, since they aren’t as constrained to follow 
precedent to the same extent as judges on the lower 
courts. If you are confirmed to be an Associate 
Justice, you’ll have the final say on the law. 

You’ve been a prominent member of President 
Obama’s team as Solicitor General. In nominating 
you to be an Associate Justice, President Obama 
clearly believes you measure up to his judicial 
“empathy” standard - a judge’s ability to 
“empathize” with certain groups over others. 

6 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00773 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



764 


Indeed, President Obama said that you credited your 
“hero” Justice Marshall with “reminding [you] that, . 

. . ‘behind the law there are stories - stories of 
people’s lives as shaped by the law, stories of 
people’s lives as might be changed by the law . . . 

This “empathy” standard has been soundly rejected 
because it endorses the application of personal 
politics, feelings and preferences when judges decide 
cases. It encourages judges to usurp the functions 
held by the executive and legislative branches of 
government. A judge, and particularly a Supreme 
Court Justice, must unequivocally reject that 
standard. It does not comport with the proper role of 
a judge or an appropriate judicial method. 

We all know that’s not what our great American 
tradition envisioned for the role of the judiciary. 
Rather, the Constitution requires that judges be free 
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from personal politics, feelings and preferences. 
Judges and Justices are supposed to check their 
biases, personal preferences and politics at the door 
of the courthouse, so they can administer justice in an 
evenhanded manner. Our constitutional system of 
checks and balances prohibits Justices from 
implementing their political and social agendas 
through the judicial process. 

You now have the burden of showing us that, despite 
your record as a political lawyer - rather than as a 
sitting judge or practitioner - you’ll apply the law 
impartially and not be a rubberstamp for the 
President’s agenda. A Supreme Court Justice 
shouldn’t be a member of someone’s team working 
to achieve a preferred policy result on the bench. 
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We’ll want to explore your views on whether and 
how a judge should use his or her background and 
experiences when deciding cases. We’ll want to ask 
you about your ability to decide cases in an impartial 
manner, in strict accordance with the law and 
Constitution, without bias or prejudice. 

I’ll be asking you about your judicial philosophy, and 
whether you will allow biases and personal 
preferences to dictate your judicial method. You 
once wrote that it “is not necessarily wrong or 
invalid” for judges to “try to mold and steer the law 
in order to promote certain ethical values and achieve 
certain social ends.” You’ve also praised jurists who 
believe that the role of a judge is to “do what you 
think is right and let the law catch up” and “bridge 
the gap between law and society.” To me, this kind 
of judicial philosophy endorses judicial activism, not 
judicial restraint. 

9 
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I want to be sure that your judicial philosophy rejects 
legislating from the bench. I want to know that 
you’ll be able to exercise judicial restraint and resist 
the temptation to “mold and steer” the law and the 
Constitution to satisfy your fiercely-held beliefs and 
preferences. I want to be assured that your judging 
will be anchored in the Constitution, rather than in 
pursuit of a personal and political agenda from the 
bench. 

Again, I’m committed to giving you a fair, respectful, 
but also deliberative process. You don’t have a 
judicial record on a state or federal bench that 
evidences your ability to be an impartial jurist. So I 
hope that you’ll be forthcoming in your responses to 
our questions about your judicial philosophy and 
positions on Constitutional issues. You urged the 
Judiciary Committee to delve more deeply into a 

10 
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nominee’s record so that the Supreme Court 
confirmation process doesn’t turn into a “vapid and 
hollow charade.” I hope you’ll live up to your own 
standard so we can make an informed decision. I 
look forward to hearing your testimony and answers 
to our questions. 


11 
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Thank you. Chairmen l.eahy and Ranking Member Sessions for inviting me to tell my 
story and state my position regarding the outcome of the Supreme Court decision in my 
case. Gross v. FBI,. 

1 was bom in 1948 in Creston, Iowa, and lived in Chariton, Iowa until first grade, when 
we moved to Mt. Ayr, Iowa. My father was an Iowa Highway Patrolman and my mother 
was a third grade teacher. Mt. .■\yr is a small town in southern Iowa of about 1,700. 

(My dad always said the population never changed because whenever a baby was bom, 
some guy sneaked out of town!) Mt. Ayr is in Ringgold County, which was always 
called the “poverty” county because it traditionally had the lowest per capita income in 
Iowa. It is the only county in Iowa without a single stoplight. The nearest “city” was 
Creston, population about 7,000, which was 30 miles away. Growing up in a small town 
in the 50’s was like living in a Norman Rockwell painting. It’s farm country. 

1 spent most of my summers when I was young working on my grandpa’s farm, and was 
fortunate to have my dad, both grandfathers and many others as mentors and role models. 
One of the lessons 1 learned from all of them was to always find the hardest working 
person wherever 1 went, and make sure I worked at least 10% harder than that person. 
They assured me it was the “secret” to success. It’s the same advice I passed on to my 
son. It was never that difficult, and it always worked for us. 

Much of my childhood was defined by my health issues. I developed chronic ulcerated 
colitis at age five, and spent 25 years in constant chronic pain. 1 was kept alive for many 
years by heavy daily doses of cortisone. However, I learned how to deal with the pain at 
an early age and function at a very high level. For instance, my last two summers in 
high school, 1 started my days at 5:00 to take papers to nearby towns, came home and did 
chores (1 always rented pastures and rai.sed sheep and horses), dicn went to work for the 
county scooping gravel on roads all day until 5, when 1 headed to the hay fields to pick 
up hay hales until dark. During the school year, 1 delivered the papers, did chores, and 
then was a janitor for the vocational agriculture building before and after school. I was 
also president of the FFA (the kirgest chapter in the state), on the student council, editor 
of the paper, etc. On Sundays, I had rural paper routes that 1 started at 3:00 a.m. My 
sophomore year, I had a bad accident with my horse and missed an entire semester with a 
badly broken leg. 1 made up for that semester during the second semester. 

1 started going with my wife, Marlene, the week before our Junior prom in 1965, and 
we’ve been together ever since. Wc were engaged to be married .soon after high schrxd 
graduation and one year later were married after I completed my freshman year of college 
and transferred to Drake University in Des Moines, Iowa. During my freshman year, in 
addition to a part-time job, 1 was class president, editor of the school paper, member of 
the student council and other organizations. I did not ask for nor accept a single cent of 
help from my parents in getting my college degree. They were very lean years for a 
young married couple. 
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Dy the time 1 graduated, wc had our two children. I spent the last two years of college 
working more than full-time in a factory, and wc got student loans for the amount 1 
couldn’t earn. 1 worked every spare minute to lake care of my family and get my 
education, in spite of my bad health. I weighed 87 pounds when 1 graduated from Drake 
University with a B.S. degree in Personnel Management. 

Upon graduation, 1 went to work as a claims adjuster for Farm Bureau (FBI.). [ had 
always had old “junker” cars that I kept pieced together and running the best I could, and 
was attracted by the company car. Also, aptitude tests that 1 took at that time scored 
very high for an adjusting career. 

We moved to a rented farm house in southeast Iowa, and were there for about five years 
when Farm Bureau had an opening for a Regional Manager on the F’ederation side of the 
organization in southwest Iowa, closer to my home town. 1 took that job, and Marlene 
became a district sales Manager with Avon, so wc both had company cars and hfc was 
finally comfortable, financially. 1 still had my strong work ethic, and excelled at this 
quasi-political job until 1978, when 1 was approached by a seed com company with an 
offer to be a sales manager for Nebraska and Southwest Iowa.. 

In 1979, soon after I started my seed com career, the doctors told me I probably only had 
a few more months to live because of the condition of my colitis. On December 19 of 
that year, they removed my entire colon and a large part of my small intestine. With that 
surgery, I became pain-free for the first time in my memory. 

The family-owned seed com company sold out to British Petroleum in the eighties, and 
most of the sales managers and I declined to go with them. 1 applied to Farm Bureau to 
come back as an adjuster, and was hired again in 1 987. 

1 was assigned three counties, but volunteered to also work the two counties 1 was driving 
through to get to them, making me the highest volume adjuster in the company. I 
worked long hours and excelled at that, as well as taking professional classes at a rate 
never before attempted. By doing that, and also coming up with some better ways of 
doing things, I got noticed and promoted. Once 1 had all of my professional 
designations, (CPCU, CLU, ChFC, AlC and AU) 1 also began teaching several classes to 
other employees. To make a long story short, I kept adding value to the company and 
coming up witli successful proposals and implementing them until 1 became Claims 
Administration Vice President. In 1997, I was asked to rewrite all of Farm Bureau’s 
policies and combine them into a totally unique package policy. I did that in record time 
(working extremely long hours) and gave them the modular package policy they arc now 
using as their exclusive product. In addition, I was writing a quarterly newsletter that 
was being circulated around the country and was managing the subrogation and call 
center departments (which 1 proposed and developed from scratch), the property claims 
area, the physical damage claims area, the work comp area, the medical claims review 
area, the claims information technology area, etc. all of which were functioning at 
extremely high levels. 
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My pcrFomiance and contributions were refleeted in my annual reviews, which were in 
the top 3-5% of the company for 13 consecutive years. That was my status with the 
company at the time of my first demotion in 2000, which also affected several others. 

In 2003, all claims department employees over age fifty with a title of supervisor and 
above were demoted on the same day. In my case, I was replaced with a person I had 
hired who was in her early forties, but who did not have the required skills for the 
position as stated on the company job description, nor did she have my breadth of 
experience. 

1 filed an age discrimination suit in Federal Court, and a jury ruled in my favor after a 
very aggressive week-long trial in 2005. FBI, appealed to the 8'*’ Circuit on the “mixed 
motive” jury instruction, and we ended up in the U.S. Supreme Court in 2009. The 
High Court accepted certiorrari on the single issue of whether direct evidence was 
required to obtain a mixed-motive jury instruction. Rather than answer that question, 
however, they vacated the 8'^ Circuit’s decision, ignored decades of precedent and the 
clear intent of the ADEA, and set a new slandtird of proof for age discrimination. 

In the meantime, 1 endured seven years of retaliation at FBL, and retired in December, 
2009 because the stress was exacting a physical toll. 

I’ve learned that some of the platitudes I’ve heard over the years arc true. One of those 
is that “justice delayed is justice denied”. It’s been more than seven years since the 
wholesale demotions that started my case. That is a long time to go to an office every 
day knowing that 1 would endure retaliation for exercising a legal right. This all began 
in January of 2003, in a much different economic environment. My employer merged 
with the Kansas Farm Bureau. However, they did not want to add any more employees 
who were over the age of 50, and offered all the Kansas employees who were over 50 
with a certain number of years of employment a buyout, to purge them from the 
company. At the same time, in Iowa and the other states of operation, they demoted 
virtually everyone who was over 50 and was a supervisor or above. They claimed that 
this was not discrimination, but simply a reorganization. 

Now, iff may, 1 want to put my case and life in context for what is the much larger and 
broader issue of age discrimination. 

My family, on both sides, has always been very conservative, in lifestyle and politically. 
My great-uncle was H.R. Gross, congressman from Iowa’s third district from 1948-1968. 
His moniker was “watchdog of the treasury”. Prior to that, he was the news broadcaster 
for WHO radio in Des Moines. Iowa at the same time as Ronald Reagan. 


I am a hard-working, patriotic 61 year old, as are my friends. I did not pursue this case 
just for myself 1 had watched the new management at FBL push the envelope of what 
they could get by with further and further without being challenged. Most people arc 
simply just not in a position to fight back, financially, emotionally or intellectually. I 
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was in that position, and I was raised to always stand up to bullies. Many of my friends 
are also farm or small town “kids” who now feel like they arc the forgotten minority. 
Many of them have been forcibly retired or laid off. Some have been aggressively 
looking for work for months, only to find doors closed when they reveal the year they 
graduated. Others have accepted janitor jobs in spite of successful careers and college 
educations. They all know that age discrimination is very real and pervasive. They arc 
coloring their hair and doing everything possible to look young enough to get an 
interview. This fight has become more about them than it is for me. 1 am just one person 
in this fight, but I know that what happens here will affect literally millions. That is 
what this is about, making the protection of the law for older people no less than the 
protection afforded to people of color, for women, or for people of different faiths. 

One of the things 1 have always counted on was the rule of law. I believed it was 
consistent, it was blind, and it applied to all equally. If the mle of law had been applied 
to my case, 1 would have won at the Supreme Court level. Instead, they threw out 20 
years of ease law precedent and gutted the clear intent of congress and the ADEA. The 
jury in my ease heard the law as written, listened to a week of testimony from both 
sides, and applied the law to the evidence. They didn’t parse each word like the 
attorneys and judges tend to do, they just measured the law as stated against the evidence. 
As Souter said during the oral arguments, “juries are smarter than judges”. 

Age discrimination suits, Tve learned, are very hard to win under any rule of law, and 
only a small percentage of them prevail. And, the process is onerous and not well 
known to anyone but lawyers who specialize in that area of practice. For instance, if a 
complaint is not filed with the Civil Rights Commission within three-hundred days and a 
Right to Sue letter is not issued by them, the claim is statutorily estopped. That process 
eliminates frivolous lawsuits not only because the short time frame is not well known, but 
also because tbe Commission will not grant a Right to Sue letter unless a prima facie case 
is shown. Once I received the Right to Sue Letter, it took two years to get to a jury trial. 
After a jury of my peers heard the evidence and the law and decided in my favor, the 
appeals process began four years ago. We are now facing the prospect that we could be 
starting all over with a new trial under a new set of rules, five years after the first trial. 

In that time, witnesses have moved out of state and memories have faded. While we are 
confident that our evidence will meet even the new higher standard, a new trial and new 
round of appeals could end up with this litigation consuming 20 percent of my life 
instead of the 10 percent it has already exacted. That, in itself, is unjust and extremely 
stressfiil. 

I feel like my case has been hijacked by tbe bigb court for the sole purpose of rewriting 
both the letter and the spirit of the ADEA. I believe the overwhelming majority of my 
fellow citizens share my disappointment in activist judges, from either party, who use 
their personal ideology to misinterpret the law as clearly intended. In this case, the clear 
intent was to abolish discrimination in the workplace, not to make exceptions for it. I 
am especially mortified when the only people (judges) who are immune from age 
discrimination vis a vis their lifetime appointments, can rewrite laws that are designed to 
protect people in the “real” world. 
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As our former Iowa Lieutenant Governor recently stated in an editorial, “the party of 
Abraham lincoln is against discrimination in all its forms”. She (Joy Corning) happens 
to be a Republican, but this should be a non-partisan issue. The branch of government 
closest to the people long ago recognized that age discrimination was a problem, and they 
legislated against it. 1 relied on that legislation. Now, it appears, the Supreme Court 
has decided that age discrimination is not like all the other forms of discrimination and 
should have it’s own set of (much tougher) rules. To accomplish this outcome, the Court 
had to disregard its own rules. They did not address the single issue upon which 
certiorari was granted, and they allowed the opposing side to introduce for the first time 
an entirely new argument that had not been previously raised nor briefed. This was 
clearly motivated by ideology, much like it was in the Lily Ledbetter case. In both 
instances, the Court seemed to be directly challenging the congress to write new and 
tighter legislation if they don’t want 5 lifetime appointees to circumvent their clear intent. 
I don’t know Lily Ledbetter, but I think all citizens owe both her and congress a “thank 
you” for correcting a clearly unjust ruling. It is my understanding, however, that while 
Ms. Ledbetter got an act named after her, she still did not receive justice in the way of an 
award. That was unfair both to her and to her attorneys who, judging from my own 
experience, put in countless hours fighting for her and for a common sense ruling. 

My own attorneys, Beth Townsend and Mike Carroll from Des Moines, Iowa, have 
likewise been fighting tirelessly on my behalf for over seven years witliout a dime of 
compensation. They took this case on a contingency basis because they believe in me, in 
the evidence, and now in the need to get some essential corrective action from our elected 
representatives, 'fhis case has become much larger in scope than we ever imagined, and 
thus much more expensive. 1 have personally spent over 530,000 in costs and expenses. 
That is money that was intended to help my grandchildren get a college education so they 
wouldn’t have to starve their way through like 1 did. 

I have been encouraged by the comments made about my case by Senators Harkin and 
Leahy, Representatives Miller and Andrews, and others. And 1 am grateful to all who 
signed on as sponsors. However, 1 am also keenly aware of the current agenda faced by 
this congress. 1 am hopeful that each of you recognize that this also needs immediate 
attention. Headline after headline have proclaimed that it is now easier for employers to 
discriminate based on age, following the decision in my case. I am not at all 
comfortable with having my name associated with a decision that is now causing pain to 
other employees in my age bracket simply because 1 took a stand seven years ago. And, 
as expected, my employer is pushing for a new trial as quickly as possible to take 
advantage of the new court-made law before it can be corrected. For both reasons, I 
urge ct)rrective legislation be taken as stmn as possible, but there has recently become 
another reason that is even more compelling; 

The tentacles of the Court’s decision into other areas of employment discrimination are 
many, and growing. There have already been hundreds of Federal Court cases citing 
Gross V. FBL to deny access to the legal system, or to impose the new and much higher 
standards of proof on victims of workplace discrimination, ranging from the Americans 
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with Disabilities Act to the Juror Protection Act, and the list is growing monthly. Phis is 
an example of how one seemingly innocuous decision on one case, that went largely 
unnoticed by the public and media, can have serious negative consequences for all 
workplace discrimination victims, except those covered under 'fitle 7. Congress has 
enacted legislation to prevent discrimination in each of those areas, and the courts arc 
using Gross v. FBL to diminish the civil rights of millions by applying the decision 
universally. In one day, the civil rights advancements congress achieved over the past 
four decades were seriously set back by a 5 to 4 decision on an issue that was not 
presented to them through the appeals process. 

I hope my story puts a real and human face on this issue for you. 1 am before you as a 
man who agonized over the decision to pursue this case, knowing it would not be an easy 
ride, and that 1 would effectively be burning my career bridges behind me once 1 was 
branded as “litigious”. My wife and 1 prayed about it, decided it had to be done, and 
then we left the outcome in God’s hands. We never dreamed it would end up here. If 
my experience eventually prevents anyone else from having to endure the pain and 
humiliation of discrimination, 1 will always believe that this effort was part of God’s plan 
for my life. 

What you do here with what the Court did to your law may or may not help me, but I 
know for sure you are in a position to help millions of your constituents who have .stories 
like mine. Justice Thomas challenged you to clearly state that age has to be a 
“motivating factor” in age discrimination if that is what you intended. The Protecting 
Older Workers Against Discrimination Act does that, and I urge you on behalf of myself 
and millions of others who want to continue working, to pass it in the same bi-partisan 
spirit you’ve shown in the past on civil rights issues. 

Sincerely and Respectfully, 


Jack Gross, CPCU, CLU, ChFC, AlC, AU 
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May 18,2010 


The Honorable Harry Reid 

Majority Leader 

United States Senate 

522 Hart Senate Office Building 

Washington, DC 20510 

The Honorable Mitch McConnell 

Minority Leader 

United States Senate 

36 1 -A Russell Senate Office Building 

Washington, DC 20510 

The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
433 Russell Senate Office Building 
Washington. DC 205 10 

The Honorable Jeff Sessions 

Ranking Member 

Committee on the Judiciary 

United States Senate 

335 Russell Senate Office Building 

Washington, DC 205 1 0 


Dear Majority Leader Reid, Minority I.eader McConnell, Chainnan I.eahy and Ranking Member 
Sessions: 


As a young African-American woman in my 20’s, and the creator of the Hip Hop Kntertainment 
Law Project (HHELP), I write this letter to express my avid and enthusiastic support for President 
Obama’s nomination of Elena Kagan to serve on the Supreme Court of the United States. 
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Majority Leader Reid, Minority [.eader McConnell, Chainnan Leahy, and Ranking Member 

Sessions 

May 18, 2010 

Page 2 


In March 2008, 1 contacted Ms, Kagan regarding my interest in developing HHELP, which seeks 
in part to motivate high risk inner city youth in school by introducing them to various careers on 
the business side of the music indastry; at Harvard Law School due to Harvard’s extensive 
research into the School to Prison Pipeline as well as Ms. Kagan’s well-known commihnent to 
public and community service. Thus, I felt it was important to voice my support of Ms. Kagan’s 
nomination because Ms, Kagan is the ideal eandidate for Supreme Court Justice. 

Elena Kagan has the rare ability to view the facts of an issue independently within the context of 
the circumstances without interposing her personal viewpoints or beliefs. Consequently she is 
able to gain a true understanding of the viewpoints of all sides which results in balanced, fair, and 
unbiased decisions based on the relevant facts. Her decisions are rational and fair yet not over- 
reaching. She is flexible yet pragmatic. 

One of Ms. Kagan’s important goals as Dean of Harvard Law School was to impress upon 
students the importance of public and community service. The way in which she achieved this 
was by stressing the importance of serving the community outside the Harvard gates. I for one 
can attest to this having created a Hip Hop based project that Ms. Kagan not only supported but 
embraced solely because it promotes diversity and serves a community of youth society as a 
whole tends to ignore. 

In September 2008, 1 began developing HHELP with the .support of Harvard Law School 
organizations and research institutes as a result of Ms. Kagan’s instrumental role in bringing the 
Hip Hop Entertainment Law Project to Harv'ard Law School. To date, HHELP has co-organi'/cd 
two extremely successful panels geared towards high risk youth at Harvard Law School; and 
HHELP along with the resulting symposiums has changed the lives of several high risk inner city 
youth for the better. Consequently, youth who less than two years ago were deemed “high risk” 
and whose end goal looked to be incarceration or death are now motivated to do well in school 
with goals of being accepted to attend Harvard College or Berkley School of Music. 
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Majority Leader Reid, Minority Leader McConnell, Chairman Leahy, and Ranking Member 

Sessions 

May 18,2010 

Page 3 


Ms. Kagan is uniquely yet highly qualified for the Supreme Court because of her strong 
commitment to civil rights, human rights, the equitable administration of justice for all citizens, 
due process, fairness, and a commitment to the rule of law not the advancement of her personal 
beliefs or policies; and I am a testament to her commitment to diversity, fairness, and community 
outreach. 


Sincerely, 


/s/Licia L. Harper 
Licia L. Harper 

Creator of the Hip Hop Entertainment Law Project(HHELP) 


cc: 

Senator Herb Kohl 
Senator Dianne Feinstein 
Senator Russell D. Feingold 
Senator Charles E. Schumer 
Senator Richard J. Durbin 
Senator Benjamin L. Cardin 
Senator Sheldon Whitchouse 
Senator Ron Wyden 
Senator Amy Klobuchar 
Senator Edward E. Kaufman 
Senator Aden Specter 
Senator Orrin G. Hatch 
Senator Charles E. Grassley 
Senator Jon Kyi 
Senator Lindsey Graham 
Senator John Comyn 
Senator Tom Cobum 
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HARRISON & MATSUOKA 

Attorneys at Low 


WJkim A. Hsrriscm 
Keith A Ma 

K-rnait:j 

Gene K. Lau, of Counsel 

Dean K Yox 




Davks Pacific Ccntci 
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June 17, 2010 
Hon. Patrick ], Leahy 

Chairman, U.S. Senate Committee on the Judiciary 433 
Russell Senate Office Building 
Washington, D.C. 20510 

Hon, Jefferson B, Sessions 

Ranking Member, U.S, Senate Committee on the judiciary 
335 Russell Senate Office Building 
Washington. D.C. 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

We the undersigned professors of law write in support of the confirmation of Elena 
Kagan as an Associate Justice of the United States Supreme Court. 

Solicitor General Elena Kagan has distingui^ed herself as an exceptionally intelligent, 
knowledgeable, and fair-minded lawyer who would .serve the Court with deep respect for 
the rule of law. She has extensive knowledge of the Court and its role in American 
society. After clerking for Judge Abner Mikva, she worked at the Supreme Court as a 
clerk for Justice Thurgood Marshall. For the past year, she has represented the United 
States before the Court as the nation's first female Solicitor General. For many years as a 
scholar at the University of Chicago School of Law and Harvard Law School, she studied 
and wrote about the Court and our other branches of government. She also worked in 
both the White House and Congress and, therefore, has a first-hand understanding of 
the work of the Court and its interactions with the executive and legislature. 

Ms. Kagan's stellar academic record at Princeton, Oxford, and Harvard Law School is a 
testament to her intellect and extraordinary work ethic. That she went on to serve in 
government as senior counsel to tben-Senator Joe Biden, who was chair of the Senate 
Judiciary Committee and as President Bill Clinton’s Associate White House Counsel, 
deputy assistant to the President for Domestic Policy, and deputy director of the 
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Domestic Policy Council speaks volumes about her commitment to public service and 
Our country. When not working in government, Ms. Kagan was helping to strengthen the 
profession by educating young minds as a professor at the University of Chicago School 
of law and as the first female Dean of Harvard Law school. 

Ms. Kagan is uniformly described as a brilliant lawyer by colleagues, but she has also 
demonstrated her deep understanding of people and institutions, most notably in her 
leadership of Harvard Law School. She is widely credited with making peace among a 
divided faculty while, at the same time, winning strong reviews from a student body 
whose depth and diversity increased during her tenure. 

Ms. Kagan will bring to the Supreme Court years of study of the law, a keen intellect, 
and experience as a law clerk, academic, presidential advisor, and the nations chief 
litigator. She is exceptionally well qualified to take her place on the Court as an Associate 
justice. We urge her speedy confirmation. 



Adjunct Professor of Law 
William S. Richardson School of Law* 
University of Hawai'i at Manoa 


* School affiliations are listed for identification purposes only, and shall not be construed as 
the endorsement of any institution. 
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June 24,2010 

The Honorable Patrick J. Leahy The Honorable Jeff Sessions 

Chairman Ranking Minority Member 

Committee on the Judieiary Committee on the Judieiary 

SD-224 Dirksen Senate Office Building SD-224 Dirksen Senate Office Building 

Washington, DC 20510-6275 Washington, DC 20510-6275 

Dear Chairman Leahy and Ranking Member Sessions: 

We write in support of Solicitor General Elena Kagan’s confirmation as an Associate 
Justice of the United States Supreme Court. As alutimi who graduated during Elena Kagan’s 
five-year tenure as Dean of Harvard Law School, we are representative of the vastly divergent 
backgrounds, interests, and accomplishments that characterize each class of Harvard Law 
students. Some of us anticipate that we would disagree with Elena Kagan’s judicial philosophy 
and the opinions she would author or join while on the bench. But we are united in our belief 
that Elena Kagan possesses the intellectual rigor, measured judgment and fairness required to 
serve on the Supreme Court. We believe that Elena Kagan is an exceptionally well-qualified 
nominee who should be confirmed. 

As the Dean of Harvard Law School, Elena Kagan often remarked that the Law School 
community was her extended family. In our shared experiences, we found that she treated 
everyone at the Law School accordingly. She demanded excellence of students, faculty, and 
staff alike, but reminded us that divisive rivalries had no place at an institution dedicated to the 
intellectual growth of its students. She tirelessly pursued her vision of Harvard Law School as a 
city rich in opportunities, where a student bearing any belief or perspective could find a 
welcoming niche while also cohering with a larger community. 

Dean Kagan’s message was powerful and enduring, largely because she led by example. 
Seemingly everywhere at once on campus, she regularly attended academic and extracurricular 
activities for student organizations of widely differing stripes and purposes. Indeed, a striking 
variety of student organizations — scholarly, social, political, charitable, and more — flourished 
under Dean Kagan’s leadership, in significant part because she encouraged students to act on 
their passions by founding new student groups or leading existing groups in new directions. 

She also encouraged students with legal and political ideas different from her own to re- 
engage by hiring faculty members with diverse viewpoints and creating a culture that rewarded 
intellectual diversity. Her approach to groups as divergent as the Federalist Society and the 
American Constitution Society was always one of support, and her goal was always to create an 
atmosphere of healthy debate. We have all benefited from her commitment to intellectual 
excellence and diversity — both during law school and after graduation. 

At critical moments when conflicts arose, Dean Kagan was a fair and neutral arbiter who 
effectively built consensus to overcome issues large and small. Her thoughtfulness, pragmatism, 
and even-handed approach to mediating conflicts quickly defused tensions among factions of 
students and led to workable resolutions. Students on both sides of a dispute frequently left her 
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office frustrated that she had not exclusively taken their side, yet respectful of the integrity of her 
decision-making process and mutually satisfied with the end result. 

Dean Kagan also enhanced tlie student experience by significantly expanding the Law 
School’s commitment to public service and clinical programming. Clinical placements at the 
Law School more than doubled during Elena Kagan’s deanship, and new clinics such as Child 
Advocacy and Environmental Law and Policy quickly gained popularity. Harvard Law School 
now offers nearly thirty clinical opportunities and hundreds of externships, which provide 
students hands-on legal and ethical training while simultaneously serving the public interest and 
increasing access to pro bono legal services. 


This focus on clinical and public interest programming was part of Dean Kagan’s larger 
effort to establish Harvard Law School as the gold standard of an educational institution that 
merged academic rigor with civic responsibility — a successful concept that came to define her 
tenure as Dean. Her overwhelmingly positive impact on student life at the Law School has 
garnered much praise, and rightfully so. She reinvigorated the human element on campus, where 
her energy, generosity, and warmth created an atmosphere in which students felt erppowered to 
follow her example. For instance, when hurricanes devastated the Gulf Coast in the 2005-2006 
academic year. Dean Kagan announced that the Law School would accept displaced law students 
from institutions such as Loyola and Tulane for enrollment as visiting students. Students at the 
Law School followed by organizing fundraisers, charitable events, service-oriented activities, 
and other efforts to harness the talents and resources of the school’s students and faculty — -all 
made possible by the resources and support provided by Dean Kagan and her administration. 

Elena Kagan’s impact on Harvard Law School and its students is perhaps best illustrated 
by a singular moment in 2007, when she was being considered for the Harvard University 
presidency. Upon learning that Dean Kagan was not selected for the position, students quickly 
organized an event to show excitement and relief that she would remain at the helm of the Law 
School. A few days later, the campus gathered to celebrate, many wearing t-shirts bearing 
slogans such as “I (heart) EK.” Nearly six hundred students, faculty, and staff joined the largely 
impromptu event. One faculty member who had taught at the Law School for nearly thirty years 
remarked publicly that he believed the event was unprecedented for Harvard. 


The same factors that prompted our fellow students to organize and attend that 
celebration in 2007 now motivate us to write in support of her confirmation. Although many 
differences define us as a group, we are all profoundly grateful for the countless ways in which 
Elena Kagan touched our lives and shaped our careers. And each of us believes deeply that 
Elena Kagan was a remarkable leader of our law school who is eminently qualified to serve on 
this nation’s highest court. 


Respectfully, 


Cevin M. LoVecchio, Class of 2007 
Recipient, Righeimer Prize for Student Citizenship 




Joshua Si Gottheimer, Class of 2004 
Editor, Journal on Legislation 


On behalf of the following Harvard Law School alumni: 
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Class of 2004: 

Wade Ackerman — President, Law School Council 

Jocelyn Benson — Editor, Harvard Civil Rights-Civil Liberties Law Review 

Anjan Choudhury — Head Marshal, Class of 2004 Marshals 

James Gignac — Executive Director, Harvard Legal Aid Bureau 

Brandon Hofineister — Recipient, Chayes Fellowship for International Public Service 

Dan Rearick — Student Attorney, Harvard Legal Aid Bureau 

John S. Williams — Editor, Harvard Civil Rights-Civil Liberties Law Review 

Class of 2005: 

Charlotte S. Alexander — President, Harvard Legal Aid Bureau 

Allison Elgart — Editor-in-Chief, Harvard Civil Rights-Civil Liberties Law Review 

Lee Rudofsky — President, HLS Republicans 

Clifford Sarkin — President, American Constitution Society 

Voltaire R. Sterling — Head Marshal, Class of 2005 Marshals 

Beth A. Stewart — Former Special Counsel, Senate Committee on the Judiciary, Sen. Specter (R) 
Jill Tauber — Outreach Director and Student Attorney, Harvard Legal Aid Bureau 
Ryan L. VanGrack — Co-President, HLS Democrats 

Class of 2006: 

Nisha Agarwal — Vice-President for Membership, Harvard Legal Aid Bureau 
David S. Burd — Co-President, HI^ Democrats 

Eun Young Choi — Editor-in-Chief, Harvard Civil Rights-Civil Liberties Law Review 

Adam Harber — Winning Team, Ames Moot Court competition 

Eric R. Haren — Co-President, Harvard Journal on Legislation 

Jeffrey E. Jamison — Founder, Legal Services Center Student Advisory Board 

Tracy Larson — Officer, Federalist Society 

Shawn O’Connor — Board Member, HLS Lambda 

Rachel Rebouchi — Editor-in-Chief, Harvard Journal of Law & Gender 

Lowell J. Schiller — President, HLS Republicans 

Zoe Segal-Reichlin — Co-F'ounder and Coordinator, HLS Gender Justice Working Group 
Michael Steven Stein — Notes Editor, Harvard Law Review 

Class of 2007: 

Daniel F. Benavides — Founder and President, Harvard Real Estate Consortium 

Daraaris M. Diaz— Co-Chair, La Aliatrza 

Elizabeth Dodson — Co-Chair, 2005 Public Interest Auction 

Vibhuti Jain — Co-President, HLS South Asian Law Students Association 

Bryce Klempncr — Co-Founder, Harvard Association for Law & Business 

Adam R. Lawton — Executive Editor, Harvard Law Review 

John A, Mathews II — President, Harvard Black Law Students Association 

Michele A. Murphy — Co-Chair, La Alianza 

Alexi Nurm — Head Marshal, Class of 2007 Marshals 

Miriam Seifter — Inaugural Fellow, HLS Enviroiunental Law Fellowship 

Lucy Stark — Co-Editor-in-Chief Harvard Journal of Law & Gender 

Ryan D. Taylor — Co-Founder & Co-Chair, Harvard Negotiators 
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James Weingarten — Co-Founder, Harvard Law & Policy Review 
Class of 2008: 

Amy C. Barker — Editor, Harvard International Law Journal 
Kathryn Baugher — President, HLS Student Govermnent 
Margaux Hall — Recipient, Kaufrnan Pro Bono Service Award 
Sarah M. Isgur — President, Federalist Society 

Rochelle Lee — Fellow, Petrie-Flom Center for Health Law Policy, Biotechnology and Bioethics 

Derek Lindblom — President, Harvard Law & Policy Review 

Sandra Pullman — Founder, HLS American Civil Liberties Union 

Ganesh Sitaraman — Inaugural Public Law Fellow, Harvard Law School 

Alex Spiro — Recipient, Association of Corporate Counsel Law Student Ethics Award 

Brandon Weiss — Co-Editor-in-Chief, Harvard Human Rights Journal 

Andrew M. Woods — Teaching Fellow, College of Economics 
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June 29, 2010 


The Honorable Patriek J. Leahy 
Chairman 

Committee on the Judiciary 
D-224 Dirksen Senate Office Building 
Washington, DC 20510-6275 


The Honorable Jeff Sessions 
Ranking Minority Member 
Committee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, DC 20510-6275 


Re: Nomivatiov of Elena Kagan 


Dear Chairman Leahy and Ranking Member Sessions, 

I came to Harvard Law School (“HLS”) in 2005 because of the remarkable 
transformation that Solicitor General Elena Kagan had accomplished as its dean. Today, having 
finally realized my childhood dream of becoming a civil rights poverty lawyer — mnning 
community-based legal aid clinics for low income youth and their families in Chicago, I reflect 
upon the enormous debt I owe to Elena Kagan for what she has enabled, and inspired me, and 
thousands of others, to achieve. Solicitor General Elena Kagan has helped and inspired countless 
number of public servants — past, present, and future — of which I am only one. 

I write in support of Solicitor General Kagan’s confirmation as an Associate Justice of the 
United Supreme Court not only in gratitude for the incredible, lasting impact she made to the 
support, development, and happine.ss of the public servants educated at HLS but also in 
recognition of her extraordinary commitment to public service both personally and 
professionally, intellectual acumen, visionary ability to understand and bridge different 
perspectives and discourses, extraordinary worth ethic, and attentiveness to detail that would 
make her an ideal member of the Supreme Court. 

During her tenure as Dean of Harvard Law School, Elena Kagan radically changed the 
institution, creating innovative programs, improving resources, and fostering a supportive 
community for public interest law students. In my final year, for example, Elena Kagan made 
possible HLS’s inaugural Public Service Reunion — the first of its kind at any law school in the 
country. The celebration of public interest law brought together public interest HLS graduates 
from different generations and practice settings to highlight the achievements of those who have 
dedicated their careers to public service. More importantly, it created a network for past, current 
and future HLS students to connect and share their efforts to serve their communities and 
country. The Reunion represents Elena Kagan’s benchmark as Dean of Harvard Law School: 
creating a thriving, supportive community, at and beyond Harvard, for students exploring public 
interest law and instituting the school’s commitment to fostering lawyers committed to serving 
others. Beyond major new ventures, Elena Kagan also contributed to dramatic improvements of 
equally crucial programs to enable law students to explore public interest work including 
building the school’s loan repayment program into the most generous in the country, increasing 
funding for the Summer Public Interest Fellowships, which allow any and all students to receive 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 00795 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



786 


funding for summer public interest job, and expanding the resources available for students 
seeking post-graduate public interest work. 

Through serving as President of the Harvard Legal Aid Bureau (“Bureau”), the oldest student- 
run legal services organization in the country founded in 1913, and the Harvard ROAD 
(Reaching Out About Depression) Legal Resource Team (“ROAD”), which provides legal 
support to low-income women combating mental health issues during my time at HLS, I was 
extremely fortunate in being able to interact directly with Elena Kagan. Through these 
interactions, 1 have personally experienced her unswerving support of students, and the Bureau 
and ROAD were the recipients of her generous spirit and enthusiasm for helping to mold young 
lawyers to become public servants. On each occasion when I have asked for assistance for the 
programs, Elena Kagan thoughtfully provided help in the form of guidance, financial 
contributions, and administrative support. She frequently made time in her hectic schedule to 
meet with me about projects I was coordinating. She always responded to e-mails on the same 
day; sometimes, the responses — always positive and supportive — were written well after 
midnight. In May 2008, 1 was responsible for a reception for the graduating student attorneys of 
the Bureau, Despite the last minute planning and the already extremely packed schedule that she 
had for commencement, Elena Kagan made sure to fit the event into her calendar because of her 
appreciation for the immense amount of pro bono work completed by Bureau members. She 
ensured that we received the funds necessary for the event, spoke eloquently and passionately at 
the reception about the importance of legal aid work, acknowledged individually each graduating 
member’s thousands of hours of pro bono work in front of their families, and presented each of 
them with a token of appreciation, Elena Kagan did all this while she was supposed to be 
preparing her speeches for the commencement activities occurring the very same day. The 
guests, partieularly the graduating Bureau members and their families, were tremendously 
moved by her presenee and words on the special day. More importantly, in speaking to her, I 
have always been impressed by her genuine excitement about my projects. I generally left my 
meetings with her with greater motivation for and eagerness about my work beeause of the 
genuine encouragement and affirmation she offers for public interest work, I cannot understate 
the importanee to public interest law students of having the support of someone like Elena 
Kagan, who truly cares for the work and who also has dedicated her life to the public good. 

Finally, I would like to describe two specific meetings which embody the compassion, integrity, 
and inspiration that Elena Kagan possesses. When I approached her about supporting the 
Harvard Law School Giving Tree, a holiday gift-drive for the children of families served by the 
clinical and pro bono programs at HLS, her instant response was to ask me what 1 would like for 
her to do to support the project. To each of my suggestion, she immediately agreed eagerly. 
Elena Kagan also made a donation out of her own pocket that served as an example to students, 
faculty, and staff — inspiring them to make their own donations. With her support of the program, 
we were able to raise almost 1000 gifts for low-income children, and more importantly, united 
the law school community together in a worthwhile cause. 

Secondly, as a member of LAMBDA, HLS’s lesbian, gay, bisexual, transgender, and queer 
(“Igbtq”) student group, 1 was present when Elena Kagan spoke to us about her position on the 
Solomon Amendment and the military’s “Don’t Ask, Don’t Tell” (“DADT”) policy, to which, as 
a queer man, 1 am staunchly opposed. She reflected the greatest integrity and thoughtfulness; her 
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answers to our concerns were honest, forthright, intelligent, and compassionate. While much has 
been written about her position, and therefore does not require further elaboration, suggestions 
that Elena Kagan is anti-military or that her decisions sought to punish military recruiters arc 
grossly inaccurate. Indeed, even as Elena Kagan expressed support and sympathy for the 
consequences of the DADT policy on Igbtq law students and her belief that it was wrong, she 
clearly also expressed her support of the military and lauded the courage and honor of military 
servicemen. 

In addition to the qualities upon which I have tried to reflect, Elena Kagan also embodies 
phenomenal humanity, intense passion, and unsurpassed compassion, which inspire those 
fortunate enough to know her to follow their ideals and become even better public servants and 
human beings. As an administrator, educator, and role-model, Elena Kagan has touched the 
minds, hearts, and souls of countless people: leaving them transformed for the better. I believe 
that, as a justice, she would similarly inspire those who would appear before her, while using her 
incomparable intellect and skills to uphold the highest standards of the United States 
Constitution. She represents the very best that the legal world has to offer the people of this 
country. 


Respectfully, 


Lam Ho 

Juris Doctor, Harvard Law School, 2008 
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Statement of Peter B. Hegseth 
before the 

United States Senate Committee on the Judiciary 
concerning 

“The Nomination of Elena Kagan to be an Associate 
Justice of the Supreme Court of the United States” 

July 1,2010 


Chairman Leahy, Ranking Member Sessions, and Members of the Committee, thank you 
for the opportunity to be here today. It’s a privilege to take part in these proceedings. 

My name is Pete Hegseth and I am the Executive Director of Vets for [' recdom, an 
organization of Iraq and Afghanistan veterans dedicated to supporting America’s war- 
fighters, and their mission on the battlefield. 1 received my commission from Princeton 
University in 2003, and have since served two tours with the U.S. Army, first at 
Guantanamo Bay, Cuba, and later in Iraq with the lOU' Airborne Division. I’m currently 
an infantry Captain in the Massachusetts Army National Guard, and a graduate student at 
Harvard University. Tm before this committee today as a citizen and a veteran, and do 
not purport to speak on behalf of the military. 

I will start with the bottom line up front. We are a nation at war; at war with a vicious 
enemy, on multiple fronts. Tve seen this enemy first hand, as have a precious few from 
my generation. The enemy we face detests, and seeks to destroy, our way of life while 
completely ignoring, and exploiting, the laws of warfare. 

This context motivates my testimony today. I have serious concerns about Elena Kagan’s 
actions toward the military, and her willingness to myopically focus on preventing the 
military from having institutional and equal access to top-notch recruits at a time of war. 
1 find her actions toward military recruiters at Harvard unbecoming a civic leader, and 
unbefitting a nominee to the United States Supreme Court. Ms. Kagan is clearly a very 
capable academic, and the President has the right to nominate whomever he pleases. But 
in replacing the only remaining veteran on the Supreme Court in Justice John Paul 
Stevens — how did we reach a point in this country where we are nominating someone 
who — unapologetically — obstructed the military at a time of war? Ms, Kagan chose to 
use her position of authority to impede, rather than empower, the warriors who fight, and 
have fallen, for our freedoms. 

1 know a number of my fellow veterans will testify to Ms, Kagan’s personal support of 
veterans on Harvard’s campus. And Ms. Kagan bas had good things to say about our 
troops, which I appreciate. But, for my money, actions always speak louder than words. 
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And Ms. Kagan’.s actions toward recruiters — with wars raging — undercut the military’s 
ability to fight and win wars, and they trump her rhetorical explanations. 

General David Petraeus, who wrote the book on eountcrinsurgency and is now tasked 
with waging war in Afghanistan, calls counterinsurgency “a thinking man’s war.” 
Defeating our enemies, on the battlefield and in the courtroom, takes the best America 
has to offer. Yet in December of 2004 as you’ve heard many times already, Ms. Kagan — 
then Dean of the flarvard Law School — took the law into her own hands, blocking equal 
access for military recruiters on campus, in direct violation of federal law. Moreover, she 
even encouraged students to protest, and obstruct, the presence of military recruiters. 

These actions coincided with my deployment to Guantanamo Bay; itself a legal maze of 
graduate-level proportions. Would not the legal situation there, and in the courtrooms of 
Iraq and Afghanistan, be better off with more participation from lawyers of Harvard Law 
School caliber? Don’t we believe our best and brightest should be encouraged to serve? 

In response to his critique, Ms. Kagan has repeatedly stated that, despite her decision to 
bar recruiters from the Office of Career Services, the number of military recruits actually 
increased during her tenure. Let’s be clear. This happened in spite of Ms. Kagan, not 
because of her. But 1 ask a more important question: would not the number have been 
even higher had she supported recruiters, rather than actively opposing them? 

To be fair, 1 don’t begrudge Ms. Kagan’s opposition to the so-called “Don’t Ask, Don’t 
Tell” legislation; reasonable people disagree about this policy. However, her fierce and 
activist opposition to the policy was intellectually dishonest and unnecessarily focused on 
the military. 

In emails to students and statements to the press, Ms. Kagan slammed “the military’s 
discriminatory recruitment policy.” Yet as a legal scholar, she knows better. She knows 
that the policy she “abhors” is not the military’s policy, but a policy enacted by Congress 
and imposed on the military. In fact, after the law was passed, Ms. Kagan went to work 
for the very man who signed “Don’t Ask, Don’t Tell” into law — President Bill Clinton. 
So, for her to call it “the military’s policy” is intellectually dishonest, and her opposition 
to military recruiters at Harvard Law School had the effect of shooting the messenger. 

Likewise, while Ms. Kagan sought to block full access to military recruiters, she 
welcomed to campus numerous Senators and Congressmen who voted for the law she 
calls “a moral injustice of the first order.” Additionally, Harvard Law School has three 
academic chairs endowed by money from Saudi Arabia, a country where being a 
homosexual is a capitol offense. So, rather than confront the Congressional source of the 
policy — or take a stand against a country that executes homosexuals — Ms. Kagan zeroed 
in on military recruiters for a policy they neither authored, nor emphasized. 

In closing, the real “moral injustice” is granting a lifetime appointment to someone who, 
when It mattered, treated military recruiters like second-class citizens. 1 urge you to 
consider this as you consider Ms. Kagan. Thank you for the opportunity to address this 
important topic, and 1 welcome your questions. 
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Roman D, TIcrnandcz 
National President 


July 1,2010 

Via Electronic Mail 

The Honorable Patrick Leahy 
Chairman, U.S. Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510-6275 

The Honorable Jeff Sessions 

Ranking Member, U.S. Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510-6275 

The Honorable Harry Reid 
Majority Leader, U.S. Senate 
522 JIart Senate Office Building 
Washington, DC 20410-6275 


Dear Senators Leahy, Sessions, and Reid: 

On behalf of the Hispanic National Bar Association (HNBA), 1 write in support of the 
appointment of U.S. Solicitor General Elena Kagan to serve as Associate Justice of the Supreme 
Court of the United States, 

The HNBA is an incorporated non-profit, non-partisan association that represents the 
interests of more than 100,000 Hispanic attorneys. Judges, law professors, law students, and 
paralegals in the United States and Puerto Rico. Through its judicial due diligence review 
process, the HNBA has considered Solicitor Kagan’s background and qualifications carefully 
and in the context of the requirements of the position she seeks. 

Based on our review, it is elear that Solieitor Kagan possesses the experience, 
temperament, and high degree of professionalism required to distinguish herself as a Justice on 
the Court. The HNBA submits this endorsement with some expression of concern for Solicitor 
Kagan's less than vibrant record on diversity and community service, principles the HNBA is 
mindful of in consideration of any nominee. Should Solicitor Kagan be confirmed, we will 
embrace the opportunity presented by this historic appointment to work with her on these values. 

Solicitor Kagan has served as an effective and impressive advocate for the United States 
government. As the Hispanic community grows in numbers and influence, the HNBA continues 


HNBA * 1001 Connecticut Avenue NW, Suite 507* Washington, DC 20036 * (202) 223-4777* (202) 223-2324 (fax) * www.hnba.com 
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to advance the participation of Hispanics in the legal profession and ensure that the Supreme 
Court becomes as diverse as the country it serves. We look forward to working with Solicitor 
Kagan in promoting a fair, impartial judiciary that understands of the role and gravity of the 
Supreme Court as the ultimate arbiter of Justice in our society. 


Sincerely, 

7^ 

Roman D. Hernandez 
HNBA National President 


cc: Zuraya Tapia-Hadley, HNBA Executive Director 

Diana Sen, HNBA President-Elect 

Robert Raben, Chair, HNBA Committee on Judicial Endorsements 
Ramona E. Romero, HNBA White House Liaison 
HNBA Board of Governors 
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Congress of tije liniteii States 
Slaatfington, BC 3031S 
■rr* 

g June 17, 2010 

The Honorable Patricl«5. Leahy The Honorable Jeff Sessions 

Chairman jg* Ranking Member 

Senate Judiciary ConRslittee Senate Judiciary Committee 

SR-433 SR-326 

Washington, D.C. 20?10 Washington, D.C. 20510 

Dear Senator Leahy and Senator Sessions: 

As Members of the House of Representatives, we would like to express our strong support for 
the President’s nomination of Solicitor General Elena Kagan to the Supreme Court and urge the 
Senate’s confirmation. 

Solicitor General Kagan is a superb candidate who will bring a wealth of legal experience to the 
Court as one of the nation’s leading lawyers and scholars. In particular, her experience as a 
White House attorney and policy aide, law school Dean, and Solicitor General, will serve her 
well as a Supreme Court Justice. 

As Solicitor General of the United States, Kagan is tasked with arguing the most important cases 
before the Supreme Court. Last year the Senate recognized her as eminently qualified for this 
position by confirming her nomination in a bipartisan fashion. The important role of the 
Solicitor General has led some to refer to her as the ‘Tenth Justice of the Supreme Court.” 

We support the President’s decision to nominate an individual who can bring such diversity of 
experience to the Court. Indeed, Senators on both sides of the aisle have encouraged Presidents 
to look outside of the so-called “judicial monastery” and have supported the nomination of 
individuals without prior judicial experience. Throughout our nation’s history, several justices 
have served on the court without prior judicial background - a group that includes John 
Marshall, Louis Brandeis, Earl Warren, and William Rehnquist, to name a few. 

Solicitor General Kagan is also noted for her ability to achieve consensus on complex and 
sometimes contentious legal or policy issues - a much-needed quality on the Court. Her career 
has been one of a trailblazer. She was the first woman to serve as Dean in Harvard Law School’s 
1 86-year old history. She is the first woman to serve as Solicitor General in representing the 
U.S. Government before the Supreme Court. Her nomination follows in this same trailblazing 
tradition as only three women have served as Justices on the Court. If confirmed by the Senate, 
three women would hold seats on the Court for the first time in our nation’s history. 

We urge the Senate to consider Solicitor General Kagan’s nomination expeditiously and to 
confirm her to the Supreme Court. 
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Letter to Senate Judiciary Committee re: Kagan nomination 


Signatories : 

1. Rep. Adam B. Schiff 

2. Rep. Jamc.s P. McGovern 

3. Rep. Howard L. Berman 

4. Rep. William D. Delahnnt 

5. Rep. Janice D. Schakowsky 

6. Rep. Henry A. Waxman 

7. Rep. David E. Price 

8. Rep. Michael M. Honda 

9. Rep. Mike Quigley 

10. Rep. Mazie K. Hirono 

11. Rep. Jackie Speier 

12. Rep. Grace F. Napolitano 

13. Rep. Phil Hare 

14. Rep. Tammy Baldwin 

1 5. Rep. Patrick J. Kenedy 

16. Rep. Debbie Wasserman Schultz 

1 7. Rep. Lucille Roybal- Allard 

18. Rep. Lynn C. Woolsey 

1 9. Rep. Fortney Pete Stark 

20. Rep. Steve Israel 

21. Rep. Gary L. Ackerman 

22. Rep. Joe Baca 

23. Rep. John Garamendi 

24. Rep. Rush D. Holt 

25. Rep. Dennis Moore 

26. Rep. Carolyn McCarthy 

27. Rep. Charles B. Rangel 

28. Rep. Nita M. Lowey 

29. Rep. Joseph Crowley 

30. Rep. Alcee L. Hastings 

31. Rep. Anthony D. Weiner 

32. Rep. Anna G. Eshoo 
. (duplicate) 

33. Rep. Frank Pallone, Jr. 

34. Rep. Izrretta Sanchez 

35. Rep. Susan A. Davis 

36. Rep. John B. Larson 

37. Rep. Sam Farr 

38. Rep. John W. Olver 

39. Rep. Jim McDermott 

40. Rep. John Conyers, Jr. 

41. Rep. Xavier Becerra 

42. Rep. Jay Inslec 

43. Rep. Silvestre Reyes 

44. Rep. C.A. Dutch Ruppersberger 


45. Rep. Ciro D. Rodriguez 

46. Rep. Maurice D. Hinchey 

47. Rep. Solomon P. Ortiz 

48. Rep. Chris Van Hollen 

49. Rep. Eliot L. Engel 

50. Rep. Tim Ryan 

51. Rep. Edward J. Markey 

52. Rep. Rosa L. DeLauro 

53. Rep. Elijah E. Cummings 

54. Rep. Wm. Lacy Clay 

55. Rep. Bill Pascrell, Jr. 

56. Rep. Charles A. Gonzalez 

57. Rep. James P. Moran 

58. Rep. Alan Grayson 

59. Rep. Robert E. Andrews 

60. Rep. Earl Blumenauer 

61. Rep. Jane Harman 

62. Rep. Bob Filner 

63. Rep. Donald M. Payne 

64. Rep. Chaka Fattah 

65. Rep. Carolyn B. Maloney 

66. Rep. Jose E. Serrano 

67. Rep. Linda J. Sanchez 

68. Hon. Pedro R. Pierluisi 

69. Rep. Henry C. “Hank” Johnson, Jr. 

70. Rep. Lois Capps 

71. Rep. Steve Cohen 

72. Rep. Jared Polis 

73. Rep. Mike Thompson 

74. Rep. Doris O. Matsui 

75. Rep. John Lewis 
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Senator Jeff Sessions 
t inited States Senate 
331 Russell Senate fJilice Building 
Washington. D.C. 205 U) 


Mtiifnsr.s oNl.v 

wASt i)'siGTON.i;A: 2 uk>2 


Re: Application of the "Constitutional Litmus Test" to Elena Kagan 



Dear Senator Sessions. 

As you are aware. President Barack Obama has nominated Solicitor General Hleiia Kagan 
t(j serve as an Associate Justice on the United States Supreme Court, and she now faces the 
ConCromtion process in the U.S. Senate. This letter outlines the Constitiilional standard for 
judicial nonatinees as well as the relevant evidence surrounding M.s Kagan. After carefully 
considering the evidence, we believe you will reach the conclusion that your oath to the 
Constitution demands that you vote against her confirmation. Accordingly, we urge you to reject 
her nothination. 

L The Jbmeess of Senate Consideration of the Kagan Nomination, 
a. The ConstitutionalTest 

The Constitution vests you as a United Stales Senator with the duty to "advise and 
Cdnsenl" as to Presidential apptiintments to the United States Supreme Court. The U.S. Senate 
should reject Solicitor General Elena Kagan’s nomination to the U. S. Supreme Court because 
Kagan’s record does not supfK»rt her confinnation under the Constitution's standard. 

I he t onslitution provides that: ''|t]he judicial ponder shall extend lo ail cases, in law aiul 
etiuily. arising under this ConstUutkm, landj the laws of the United Stales .... " .An. ill. Sec. 2 
teniphasis added). Simply pul. the Coirstiiution confers judicial poww upon judges that must tse 
escrtised by: ( I ) perlbnning the judicial function ofdecidirtg “cases.” (2) under the t onstutJtion 
•ind l-aus of the United Slates. Accordingly, w’e believe that your duty to "advise and conset:;" 
on the ciinl irniatit.in of judicial nominees would mandate tlrat you only vole to e.iniirm a juJieuii 
nominee if that nominee proves by .substantial evidence that as a judge: ( 1 ) the nominee would 
perlbnn the limclion of “deciding cases” while foreaking legislating tfom the bench, and (2) the 
nominee would rule according to the ‘■Ctinsfituljon fand| laws of the United States" while 
forsaking all reliance uptm inapplicable foreign laws. Thus, Article Three ol the Consiinition 
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provides a framework of analysis that oan be applied to a nominee to the Supreme Court of the 
United States to determine that nominee’s fitness for service. 

b. No Constitutional Presumption Attaches with Nomination 

The CuiKiitulion icqiiires that you as a United States Senator pcrlbrni the essential ol' 
duty of "advise and consent'* as to Presidential appointments to the liniled Slates Supreme Court. 
The Constitution doe.s not create a presumption of fitness upon Presidential nominations. The 
President may he entitled w a certain amount of deference with regard to nomiiiulions within his 
administration and the I'veciilive Branch; however, the Constitution does not provide that the 
President's nominsitions to other branches of government, specifically the judiciary, be given 
deference. .N nominee to the Supreme Court, once confirmed, ettcctivcly has lifetime tenure. 
Barring a rare circumstance, like an impeachment, justices serve lor the bakmce of their 
lifetime.^, far longer than the terms of the Presidents and Senators who place them on the bench. 

c. The Burden of Proof for Confirmation Rests with the Nominee - not 
with the Senators and their Constituents. 

In case.s of lifetime appointments to the Supreme Court, it is appropriate for tlie burden of 
proof to lie not with you as a Senator, nor with your constituents, but rather squarely with 
President Obama and his nominee. As such, Kagan’s lack of judicial experience is not a 
disqualifying factor, but does substantially increase the burden on the White House and on the 
nominee to prove that she would properly fulfill the Constitutional role of a judge. 

In considering whether to confirm any judicial nominee, common .sense dictates that the 
evidence falls into three categories ~ or types of evidence. The first type of evidence is the past 
judicial record of the nominee; the second type of evidence is the past non-judicial record of the 
nominee; and the third type of evidence is the present confirmation testimony and performance 
of the nominee. 

It follows that the strongest type of evidence is type one evidence - the judicial record of 
the nominee. This nominee does not have a judicial record, and while her lack of judicial record 
is not fatal, it does substantially increase the burden of proof that she must meet m terms of other 
evidence. In Kagan’s case, the primary evidence in her confirmation will be type two - non- 
judicial record evidence. 

Tyjre three evidence includes evidence that is submitted during the confirmation process, 
such as a nominee’s testimony and performance before the Senate Judiciary Committee. Such 
evidence should be given far less weight than type one and two evidence because such evidence 
is not part of the genuine life record of the nominee. If type three evidence should conflict with 
type one or two evidence, then such conflicting type three evidence should be given little, if any 
weight. Any conflicling evidence should be resolved in the same way that a job applicant’s 
interview testimony would be resolved when in conflict with that applicaitf s work history. 
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U. KUna kauaiiN Kvoin^ Provides Substantial Kxidnicc ihj( Siu- Doc- hot 
f'tcMKCt ilK ( imstl<ution»l Judicial Role of Dccitiing C asts ami Sho 
ik‘lic>e> ilnil lutl-i eg May Change the Meaning of ihc t.a w and Loai slatv 
i'roni t!ii' ikno li. 

I'hc t-onstitulional clearly mandates that the judicial power includes the ability to decide 
winners and losers in lawsuits, but expressly assigas all law and policy making power to the 
legislative branch oi" govemment. The Judicial Article of the Constittitiou provides: "filhe 
judicial power shall extend to all eases, in law and equity, arising under this Cuiislirntwn. 
jand! the laws oj the I ailed States Art, III, Sec. 2 (emphasis added i. Hut, the 1 egisianve 
Article ol' the Constitution provides; ‘ All legislative powers herein granted shall be vested in a 
Congress of the United States Art. !, Sec, 1 (emphasis added). 

In short, the first duty of a judge is: to lexercise "judicial power," and to forsake the 
exercise of all "Icgi.slative power" which is reserved exclusively to Congres.s. Judges mast 
decide ■'eases” pursuant to previously enacted legislation from the elected repre.sematj-vc.s of the 
People, Accordingly, Judges may not legislate from the bench, and judges may not ■■sihsiituic 
their own view of empathy for the legislative view of empathy. 

There are no judicial opinions to research or analyze to determine if Kagan understands 
and accepts the vital yet limited Constitutional role of the judiciary as Kagan has not served as a 
judge; however, her record clearly demonstrates that she tavors the unconstitutional practice of 
judicial Usurpation of legi.siati ve power. 

A. Her argument as a Party to the LInited States Supreme Court in 
the Solomon Amendmeut Case' Urged the Justices to Participate 
in Clear Judicial .Activism and Change the Clear Meaning and 
Intent of the Solomon Amendment. 


New York Congressman Gerald Solomon authored the Solomon Amendment, Avlijch was 
passed by Congrc.ss in 1995. Its purpose and text mandated the w ithholding of funds from any 
college that denied, had a policy denying, or effectively denied military recruilroent oil its 
campus, it stated: "No funds available to the Department of Defense ... may be provided ...to 
any educational institution that has a policy of denying or which effectively prevents, the 
Secretary of Defense from obtaining for military recruitment purposes ... entry to campus 
(Emphasis added.) 

Elena Kagan. a.s a party to the Solomon Amendment case, a.sked the Supreme Court to 
ignore the clear meaning of the Solomon Amendment and effectively change the law's core 
meaning. The Solomon Amendment rc(|uircd die denial of federal llind.s from colleges that 
barred militaiy recruiters from campus.’ But Kagan urged the Court to disregard the law; 
arguing that, “The Solomon Amendment’s prohibition on funding i.s triggered only by policies 
that target the military or its recruiters for disfavored treatment.”’ 

Kagan's argument is simply false, 'rhe Solomon Amendment is not “triggered only by 
policies that target the military" but rather by any policy that "effectively prevents" the miliiarv 
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I'rom a campus regardless of whether such policy ‘"tergets” the military. Kagan asked the Court 
l£> ignore the clear and unambiguous meaning of the law and replace its meaning with one 
comporting with Kagan's personal pteferences. However, the Supreme Court eight voles to 
/.ero (including {iinshurg and all mcmbcR of theJiberal wing of the Court) - wisely declined to 
accept Kugan'.s invitation to asurp tegislative power. The Court upheld the clear lattguagc of the 
Solomon Amendment. One law professor who also participated in the ca.se ob.served that the 
Court .sent u clear message to Kagan and her fellow would-be ii.surpcrs "iha! the li S. Supreme 
Court docs not giadiy suffer the rank politicisation of the law.”^ 

Kagan’s argument fayoring eiitreme judicial activism was unanimously rejected by the 
Supreme Court; likevffse her nomination should be rejected by you and your Senate colleagues. 

B. Kagan’s Sworn Testimony Before the Judiciary Committee of the 
United State Senate Evidences Her Belief that it is Sometimes 
Permissible for Judges to Engage in Judicial Activism. 

During the hearing for her confirmation as Solicitor General, Kagan was iiskcd i« 
by Senator Specter about her “views of judicial activism.” Kagan commented back in writing - 
presumably after having plenty of time to reflect and choose her words carefully - that “i think it 
is a great deal better for the elected branches to take the lead in creating a more ju.st society than 
for courts to do so.”® 

Kagan’s view is in stark conflict with the Constitution. To say that it is a “great deal 
better lor the elected branches to take the lead in creating a more just society than for courts to 
do so” is like saying “it is a great deal better for one to pay for a television before carrying it out 
of the store.” The only legal option for one carrying a television out of the store is to pay for it 
first, likewise, the only legal option for a judge who would abide by the Constitution is to keep 
her hands off of the task of “creating justice” and leave it to the elected branches, whether such 
branches take the .lead or not. 

Kagan’s contrived deference to the elected branches is a intisquerade for her judicial 
activism. Kagan’s arrogant view of judicial supremacy would allow the elected branches to lead 
by acting first, so long as she and her fellow paternalistic judicial activists agree with the 
legislators’ leadership in "creating a more just society." Kagan’s above testimony when viewed 
in the context of her arguments in the Solomon Amendment case shows exactly what she W'ould 
do as a judge. She would legislate from the bench especially when she does not agree with the 
lead of the elected representatives in creating a more just society. Kagan appears dedicated to 
ju.stice only when it comports with her personal view of justice. This is a quality' that is both 
pensonaliy arrogant and judicially unacceptable. 

C. Kagan’s Stated Judicial Role Model is an Activist Judicial Icon of 
the First Order, 

Given Kagan’s lack of judicial experience, her professed judicial role mode! is of 
substantial importance in detcmiining howsbe vvoutd function as a Supreme Court jurist. Kagan 
.states that her role model is Ju.stice Aharon Barack of tlte Israeli Supreme Court. Justice Barak 
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ha-s bctn idcnlillL-d b\ legal cimimentatois from all sides of the political speesnim as one of the 
most aclivis! judges il not the leitding activist judge in recent history. 

I he 1 Kra Justice Richard Goldstone, a liberal former Jtislice of ibc Consiimtiomii Court 
of South Africii and chief prosecutor of the United Nations Iniemaliotial Crimintii 'rritnmais lor 
Rwanda and the former Yugoslavia, described Aharon Barah as "unasiianiedly what, in U.S, 
term.s. would be regarded as an 'activist judge. Goldstone, writing during Kagan's tenure at 
Harvard for the Harvard intemationa! Law Journal, explained the typical judicial supremacist 
view that the judiciary is a more mature policy-maker than the people and their elected 
represenlatives: 

'• The popular representatives of the people, not unnaturalh or siirfwi.singly , 
tend to pander to and accommodate the demands of a fearful clecioralc. 1 1 is ony 
the judiciary that can place itself above the fray and dispttssionately examine the 
responses of the legislature and executive to those popular demands. Justice 
Baiak gave the clearest picture of his own judicial philosophy in a lecture he 
deloercJ at llarvard Law Schiwl in September 2006 upon receiving the Gniber 
Justice Prize. Me is unashamedly what, in U.S. terms, would be regarded as an 
'activist judge,*"’' 

Judge Richard Posner, a respected jurist on the United States Court of Appeals for the 
Seventh Circuit observed that Justice Barak is a "despot" and is more activist than any judge in 
the history of the United States: “What Barak created out of whole cloth was a degree of judicial 
power undreamed of even fay our mo.st aggressive Supreme Court justices.”'’ Po.sner explains 
that “Barak bases his conception of judicial authority on abstract principles that in his hands are 
merely plays on words.,.. This is not a justification for a hyperactive judiciary, but merely a 
redefinition of it." Posner concludes with the ominous observation that in the view of Justice 
Barak (Kagan's judicial role model), "the judiciary is a law unto it-self."’” 

Not surprisingly, conservative legal scholars don't disagive with the alxjve assessments 
of Justice Barak. Judge Robert Bork observed that Justice Barak “establishes a world record for 
judicial hubris.”" In his 2003 book "Coercing Virtue: The Worldwide Rule of Judges,” Bork 
Wrote; “Pride of place in the international judicial deformation of democratic government goes 
not to the United Slates, nor to Canadit, but to the State of Israel. The Israeli Supreme Court is 
making itself the dominant institution in the nation, an authority no other court in the world has 
achieved.'''’^ Bork continued; “'fhis judicial power grab “cannot be understood without reference 
to one mat, Aharon Barak .... [whose] philosophy, now apparently shared by the (Israeli] court, 
is that there is no area of Israeli life that the court may not governr'^ (Emphasis added.) 

The outrageous philo-sophy of Kagan's judicial role model is best seen, however, in his 
own words. Justice Barak's judicial philosophy is undeniably activist and an unabashed abuse of 
power. Barak beMeve.s that a “judge has a role in the legislative project,” and that "'I he judge 
may give a statute a new meaning, a dynamic meaning, that seeks to bridge the gap between law 
and life's changing reality without changing the statute itself. The statute remains as it was. hut 
its meaning changes, because the court htu: given it a new meaning that suit.s new social needs.”' ’ 
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Justice Barak altcnipts tp excuse his usurpation of lcgislati\c power the rubric that "Ithc 
judgej must sometimes depart the ivHjines of his legal system and channel into it fundamental 
values not yet found in it ''*' Barak's lame excuse for activism would be humorous if it were nut 
uifcrly despotic, lisscntiali) Barak says that every now and then a judge needs to exceed his 
power and ••channel" tmo the law new ideas and new nieaning.s that were not yet before found in 
the law. Presumably, ilic judge is llnding these new meaning-s itr his own heart ;uid in his own 
oKservations, ihe word ■'thannclmg” is defined as "tire practice of professedly entering a 
meditative or trancelike slate in order to convey messages from a spiritual guide.'"'’ One would 
hope that Barak is not literally speaking of gleaning new meanings Ikim the law by entering a 
trancelike state and meeting with spiritual guides. Regardless. Barak i.< describing with 
unabashed arrogance the worst form of judicial despotism that loads judges to change the 
meaning of laws tiiai do not comport with theit persona! views. 

Barak is not an unknown thinker in the arena of judicial philosophy. He is either loathed 
or loved, seumed or admired, rejected or emulated. To some he is a ”despol." hut to otlicrs he i.s 
a "hero.” Tlcna Kagan considers Barak her hero, the best judge in the world. Introducing him at 
Harvard Law School Kagan described him as her “judicial hero;” “[h]o is the judge 'who !us best 
advanced democracy, human rights, the rule of law, and justice.”'^ 

D. C«nclu.sion 

The first duty of a judge is to exercise "judicial power," and to forsake the exercise of all 
"legislative power" which is reserved exclusively to Congress. When it comes to Judging, 
Tlwmas Jeflerson properly instructed that “[ojn every question of construction, carry oqrselves 
back to the time when the Constitution was adopted, recollect the spirit manifested in the 
debates, and instead of trying what meaning may be squeezed out of the text, or invented against 
it, conform to the probably one in which it was passed.’’*® 

Were ntomas Jefferson alive today he would surely scold Kagaii for her judicial 
arfogance; 

“You .seem .. . to consider the judges as the ultimate arbiters of all constitutional 
questions; a very' dangerous doctrine indeed, and one which would place us under 
the despotism of an oligarchy. Our Judges are as hone.sl as other men, and not 
more so .... And their power (jsj the more dangerous, as they are in office for life 
and not responsible, as the other functionaries are, to the elective oontroi. The 
Constitution erected no such single tribunal, knowing that to whatever hands 
confided, with corruptions of time and party, its members would become 
despots,’"'*** 

Elena Kagan has demonstrated through her participation and arguments as a party before 
the Tniled State Supreme Court, in her testimony before the Judiciary Conimiiiec of the liniled 
Stales Senate, and through her modeling of her activist judicial role model that she neither 
accepts nor respects the Constitutional role of a judge and favors the anti-Constitutional practice 
of judicial iisurpution of legislative power. Accordingly, her nomination to the Supreme Court 
mu.si be swiftly and decisively rejected. 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00813 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



804 


VerDate Nov 24 2008 


Mm 

Hi. iKir^Tiilhil 

> • - 'll -- 1 1 1 • • - 1 1 

m .snirsH 


. 1 . _ i r: .i i 

-xz _ - _ :‘l - e E ' " 1 . 


- . : 

Is it^frililTii-gbs 

i R<*sr ih? 1 .S > t « 

r -~sL s- 


■I ■ I =ii _ I I ■ ■■ --"III _ 

( asts I. tiller I .S. Laws. 


The stx'und duty ul'an) Justice of the United States Supreme Court is to serve "imdcr lAw 
Constitution. (aiid| the laws of the United States’ not the laws or judicial opinions of arsy 
foreign country. Art, III. Sec. 2. (KmphsBiis added.) Elena Kagan has dcnumslrated through her 
testimony and her actions that she fails this sovereignty requirement of the Constitutional lest. 

A. Kagan’s Written Testimony Before the .Senafe Judiciary 
Committee Exemplified that She Believes it is Aeccptnhle to 1. sc 
and Rely on Foreign Law When Interpreting the I'nired States 
Constitution. 

During her confirmation hearing as Solicitor General, Kagan was asked by Senator 
Specter; 


‘in your view, is it ever proper for judges to rely on contem;x>rary foreign 
or international laws or decisions in determining the meaning of provisions of the 
Consslitiitions?”^* 

Tfe answer demtmded by the United States Constitution is an tmequivocal and emphatic “no.” 
Kagan -r who was provided the opportunity to reflect over a period of days and offer a well 
conceived written respon.<ie - refused to answer no, and in.stead offer a qualified “yes.” 

She replied in writing; 1 think fl] .should offer reasonable foreign law arguments to 
attract [certaiii] Justices’ support for the positions that the office is taking.”** 

There are at lea.st three problems with Kagan's position. First, .she answered in the 
affirmative, and the significance of this answer cannot be understated. Second, she believes that 
there are “reasonable foreign law arguments'' that can be offered when asking “judges to rely on 
contemporary foreign or international laws or decisions in detemiining the meaning of provisions 
of the Constitution.” To be sure, there is no such thing as a “reasonable foreign taw” in such a 
context; all foreign law arguments in such context are constilutionally unrea.sonaWe and a 
violation of U.S, Constitutional .sovereignty, 

Third, Kagan and her apologists may seek to excuse her answer by claiming that i! was 
spoken in the context of her proposed role a.s an advocate and not that of a judge. Such an 
excuse would only further condemn Kagan's integrity and judgment, and would be an admission 
that Kagan believes it is acceptable to encourage judges to sacrifice the sovereignty of the United 
States so that Kagttn can win a case. 
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Kagan’s written response tc Sertator Specter is not only unauthorized by the Constitution, 
it is destructive of it. 

B. While Serving as Dean at Harvard Kagan Made ”!niernati<>ri!il 
Law” Mather thaw “H.S, GonstituHonal Law” a ifctjiiii erl, 
Ftnindationa! First Year Course. 

During commciit.s before the New Hampshire Supreme Court, Kagttn described changes 
she irapicmenlcd as the Dean of Harvard Latw School; 

"A.s you may know, Harvard taw Schtwl recently introduced its most (ar- 
reaching curricular reforms in more than 100 years .... About five years ago. 
Harvard embarked on a major curriculum review aimed at determining what 
changes might help us to prepare Otir students most effectively for the complex 
giohal challenges of this new millennium. 

“And we wauled to ensure tliat students could navigate in a world where a 
global perspective ... is intrinsic to a great deal of human activity, and to a great 
deal of legal work.” 

“The Fountfatmn of legal education is the IL curriculum. What students 
leant during the IL years shapes their seme of what law is .... For this rea.son, 
we focused much of our attention on this critical first year. 

“Like most law schools, with minor variations, Harvard Utw School's 
traditional first-year curriculum included civil procedure, criminal law and 
procedure, torts, property, and contracts - all worthy and important subjects but 
insufficient in themselves for all we need to accomplish. [She added three new 
required courses:) statutory and regulatory aspect.s of taw, ... iaw In a 
comparative or international framework, and [team courses resolving) complex 
problems 

Under Kagan's leadership, international law became a “critical first year,” “fouiidationjalj,” 
course to “shape jstudents] sease of what law is,” but, U.S. Constitutional law wa.s not. This 
action, betrays Kagan’s apparent position that the critical foundation of U.S. legal education 
includes an array of subjects, including team courses resolving complex problems, but not 
Constitutional law. This position is simply untenable for a U.S. Supreme Court justice. 

C. While Dean at Harv ard Kagan Honored and Allowed One of Her 
Controversial Transnational Law Professors to Speak on the 
Federally Mandated Occasion of “United States Constitution 
Day.” 


In 2004, Congress pas.sed a law requiring that all education institutions that receive 
federal funds must hold an educational program on the United Stales Constitutional on the ! 7“’ of 
September.'*'* Kagan has a track record of hostility to - and failure to comply with - federal laws 
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lhat ctinditiou funding Ui Harvard. Her pro-hotnosejcuai decision to bar militarv recruiters from 
Harvard's law campus in violation of the SdloiRion Amendment has been ducumented in 
thousands of anieles, editorials, and even daring her prior hearing before the Semite .luditiitr> 
C’ommiltcc.' However. Kagan's action in response to the federal law conditioning federal 
funding upon 1 iarvarxl's decision to celebrate U.S. Constitution Day is los.s documented. 

On the occasion of Constitution Day in 2007, Dean Kagan honored Koah Feldman, a 
professor whom she had hired. Feldman can only be described as an aini-constitutioiiaii.st. 
because he would support weakening the sovereignly of U.S. Constitution by allowing U.S. 
judges to use "intemaiional legal materials ... to actually decide cases.” tuid would Ibrcc the 
Cnited Slates eovcm.moni to treat the judicial interpretations of foreign tri'iiinais lew 

I rider Kaga!r.s leadership, Feldman was honored two days in a row al ! larvard i iic da\ 
before I'.S. Constitutional day, Feldman was aW'arded the “Bemis Chair in International I aw," 
and asked to speak on " rhe (.'onstitution and the Internationa! Order.” According to she iSarvard 
(.aw Record. Kagan introduced and honored Feldman with the Bemis Chair, which is reportedly 
"given to a profcs.sor who is a ■pmctica! cooperator,’ has had a connection with public life, and is 
capable of seeing the United States as one nation among many."~‘ {I mpha.sis avidod ) (he 
following day - U.S. Constitution Day - Feldman was again asked to speak on this same topic of 
"The Constitution and the International Order.”** 

Feldman believes that the Constitution should be interpreted with an “outward focus” and 
includes himself in the camp that “argues for the prudent use of internaimnal legal materiuh in 
constitutional decision-making - not only for purposes of rhetoric and persuasion but also to 
provide rules and principles to help actually decide cases Feldman further argues lhat “when 
the United States has undertaken to comply witli the decisions of international tribunals, those 
tribunals’ rulings must be treated as law, just as the treaties themselves are.”*® 

In addition, Feldman believes that i.s it worth the benefits, including the benefit of 
improving the U.S. reputation abroad, to give up a cost and allow “international iribunaH.s toj 
bind the United Stales in a way that is not responsive to democratic institutions within the United 
States.”^* 


Feldman ha.s been highly critical of what he calls careless conservatives who believe that 
“upholding international judgments that differ Irom our own courts’ is inconsistent vvith our core 
constitutional values. The message sent. then, in the world and at home, is precisely the wrong 
one for this historical juncture, when the United States needs ... to convince the word that the 
project of international legality is one in which wc believe,”** 

Simply put, Feldman’s vision for the U.S, Constitution and the International Order would 
be to put an end to American Constitutional sovereignty and hand it over to foreign judicial 
tribunals. Kagan should not have hired Feldman at Harv'ard, should not have honored him the 
day before Coastitution Day, and should never have thumbed her nose at Congress by allowing 
him to serve as the speaker on this day that was legally intended to honor the Constitution - not 
advocate its impotence. 
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Whatever ma\ be said of Kagan she is certainly not ignorant. Accordingly, her <leci.simi 
to honor Feldraitn, and allow hiirt to air his- views on the federaliy rmuidated U S Constitution 
Day can only he credihh understood as either an endorsement of - or aequicsccnte w - 
Feldman's willingness to cede U.S. Constitutional sovereignty to ioreign iudgc.s. Hither 
c.vpianation provides ample grounds for the conclusion that Kagan slumld not be ctmlirmed .ts a 
justice of the I inited .State.'. Supreme Court. 

B. Conclusion 

'file second duty of any Justice of the United States Supreme Court is to .serve "under rftf.v 
Constitution, land| the laws of the United Staten," not the laws or judicial opinions of any 
foreign country I'lena Kagan has demonsfialed through both her testimony hcfiirc the Senate 
Judiciary Committee and her actions as Ilean of Harvard that she doe.s not respect the 
constitutional requirement that U.S. judges, must limit themselves to ruling.s under the U.S. 
Constitution and must fonsakc all reliance on foreign law and judicial opinions when deciding 
cases under U.S. laws. 

tv. Conclusion 


Elena Kagan’s record shows that .she favors the anti-Constttutional practice of judicial 
u-sutpation of legislative power, and that she has failed to stand against the ero.ston of United 
States sovereignty tlirough the use of foreign law in deciding U.S. Constitutional cases, 
Accordingly, she fails to meet the standard established by the Constitution itself. 

The Constitution docs not vest Kagan with any presumption of fitness and any evidence 
that would l>e offered during her confirmalion hearing would either confirm her objectionable 
record, or contradict her record and, therefore, be of such little weight and credibility that it 
could not outweigh her record. 

TTierefore, Judicial Action Group respectfully requests that you fulfill your duty under the 
Cohstitution and that you presently commit to vote “nay” on the question, of her confintiation to 
the United States Supreme Court, We will contact your office to discuss your anticipated 
commitment. 

Re-spectfully, 

Judicial Action Group 

•U 

\ i 

I Phi!Hp I , Jauregui 
President 
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Appticalkm of ike "Comtitutionat Litmm Test’* to Elena Kagan 

ITiis document outlines the ConstitutionaJ standard for judicial nominees as well as the 
relevant evidence surrounding Ms. Kagan. After carefully considering the e% idence using the 
Cotjstitulianal standard, the Senate must vote against Kagan’s nomination. 

The Constitutional Test: See Art, 111, Sec. 2 

• Constitution ve,sts the United States Senate with the duty to "advise and consent" as to 
Presidential appointments to the United States Supreme Court (See pg. I, Sec. 1 (a)) ’ 

• Senate’s duty mandates a vote to confirm a judicial nominee only if that nominee proves 
by suftstantia) evidence that as a judge: (1) the nominee would perform the fimction of 
“deciding cases” while forsaking legislating from the bench, and (2) the nominee would 
rule according to the “Constitution [and] laws of the United Stales” while forsaking all 
reliance upon inapplicable foreign laws (See pg.l. Sec. I, Para. 2) 

• Constitution does not create a presumption of fitness for judicial rK)minafiofts 

• It is appropriate for the burden of proof to lie squarely with President Obama and his 
nominee, not with the Senalc (See pg. 2, Sec. I (b)) 

Elaaa Kagan^S Record 

• Kagan’s record provides substantial evidence that she does not respect the eonstitutionai 
judiciai role of deciding cases (See pg. 3, Sec. II) 

• She believes that judges may change the meaning of the law and legisiate from the bench 

• Her argument as a parly to the United States Supreme Coint in the Solomon Amendment 
case urged the Justices to participate in judicial activism by changing the clear meaning 
of the iaw (See pg. 3, Sec. 11 (A)) 

• Her sworn testimony before the Judiciary Committee of the United States Senate 
evidences her belief that it is sometimes permissible forjudges to engage injudicial 
activism: “I think it is a great deal better for the elected branches to take the lead in 
creating a more just society than for courts to do so.” (See pg. 4, Sec. II (Bj) 

• Her testimony also exemplified that she believes it is acceptable to iKe and rely on 
foreign law when interpreting the United States Constitution;".,. 1 think [!] should 
offer reasonable foreign iaw argmnents to attract [certain] Justices’ suppOTt for the 
positions that the office is taking.” (Sec pg. 7, Sec. Ill (A j) 

.\harnn Bariik: plena Kagan’s Judicial Role Model 

• Kagan's judicial role model is Justice Aharon Barack of the Israeli Supreme Court (See 
pg. 4, Sec. !I tCl) 

• Justice Barak has been identified by legal commentators :is one of the most activist 
judges if not the leading activist judge -in recent history (See pg, 5. Sec. 11. Para. 1 ) 


’ All citauoas hcTcin arc UiKumeiUcd with applicable foctnetes in JAG’s "Senate 1 cucr I ipposmg Kayan" avadahle 
at http jtaitci.il.iitisjnercup cnin Ci-ntenttK>me/23735/Co mtiutit> iiatto20An.iKs}S^oi:ucC‘„.tOI Icna’‘s'’UKa!i,in 
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Friends & Allies 
Jmllcial Action Group 
June 9,2010 

Elena Kagan's Judicial PhilosophV 


President Barack Obama has nominated Solicitor General Elena Kagan to serve as an Associate 
Justice on ihc United Slates Supreme Court, and she now faces the confirmation process in !he U.S. 
Senate. Althoiigli her lack of judicial experience is not necessarily a disqualifying factor, her 
ConNtitiitional fitness for the role as a justice of the Supreme Court must still be scrutini/.ed. Given 
Kagan's lack of judicial experience, her professed judicial role model is of substantial importance in 
determining her judicial philosophy. 

In 2007, Kagan introduced Justice Aharon Barak at Harvard Law School aiuJ said that he was her 
'‘judicial hero ... the judge who has best advanced democracy, human rights, the rule of law, and justice.”* 
Following her statement. Justice Aharon Barak gave a speech entitled: CM My Judicial Phiiosophy. 
Understanding Justice Aharon Barakas judicial philosophy is vital to understanding Elena Kagan’s 
judicial philosophy because she claims him as her judicial hero and logically shares his judicial 
phiiosophy. 

The tollowing are excerpts from the speech entitled “On My Judicial Philosophy” that Barak gave 
at Harvard Law School on the occasion that Kagan introduced him as her “judicial hero:” 

• “A judge is a part of society, and society influences the Judge, fhe judge is influenced by the 
intellectual movements and the legal thinking that prevail... It may be true that the judge sometimes 
sits in m ivory tower — tltou^ my ivory tower is located in the hills of Jerusalem and not on Mount 
Olympus in Greece. The judge progi-esses with the Iristory of the people. All of these elements 
contribute to the Judge’s objective perspective.” 

• *'When judges give expression to the fundamental values of the system, they give expression to the 
values that, in their eyes, seem proper and basic. Some subjectilieation of this process is ineviiable. 
Complete objectivity is unattainable. The personal aspect of a Judge is always present.. .it is tlte 
judge’s personality' that finds expression -r— the same personality that underwent, and passed, the 
Judicial noinination process.” 

• ''Nevenhelex.^ there are cases — anti they must naturaHy be few — in which the Jmlge carries aui 
his rak praperfy by ignoring the prevalent stfcial consensus and becoming a /lag>-bearer of a new 
soemt comensm.'’’ 

» ''We should shape out rules of interpretation in such a way that will allow us to lulfiil our role. Indeed 
ihc bridging of the gap between law and life md the protection of the constitution and democracy ts 
not just the ouicomc of the interpretive theory. It is the underlying goal of the iidcrpreiivc thcoiy 
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itself. We judges should shape our mterpre^ioo rules so as to achie%’e the two-fold goals imposed 
upon us.'" 

• '"Another too! that judges use to fulfill theff role in a democracy is determining justiciability. That is, 
judges identify those issues about wWch ought not make a decision, leaving that decision to 
other branches of tiie state. The more notvjt^ticiablliiy is expanded, the less opportunity judges have 
for bridging law and society and for protecting the comtitution and democracy.” 

• “111 many cases where some of iny colte^^ have dismissed claims on the grounds of n«.m- 
jiisticiability, I dismissed them on the grounds that the disputed action was legal and therefore that the 
claim should be dismissed on the merits becaitKe of lack of cause of action. Ihc court should not 
abdicate its rok in a democracy merely because it is iincomfortable or fears tension with the other 
branches of tire state.” 

• “[IJf we tihemlm the tests for standing, we will usher in a new era for judicial decision-making 
whose ramifications are far greater Uian the issue of standing itself This is the case because liberal 
rules of Standing enable courts to hear matters that ordinarily would not find their way before a court. 
How a judge applies the rules of standing is a litmus test for determining his approach to his judicial 
role.** 

» “A judge who regards his judicial role as bridging the gap between law and society and protecting 
democracy will tend to expand the niles of standing. It follows that I favor expanding the rules of 
standing and releasing them from the requirement of an injury in fact.” 

• I tried to summarize some aspects of my judicial philosophy as to the role of a judge in a democracy. 
I do realize that such a philosophy has its critics. It may and di>cs sharpen the natural tension between 
the judiciary and the other two branches of government. It may afleci the confidence of the pviblic in 
the judiciary. It may be iabeted as *activvit* in some aspects.^' 

• The Supreme Court interpreted those basic laws to mean that the courts have review power (d the 
constitutionality of these laws. The Parliament and the Kxeciitive branch are following this decision. 
In order to properly fulfill such power, one needs a Judicial philosophy that views the protection of 
human rights as a major role of the judges .... The political non-accountability of Israeli judges 
makes us fit to protect human rights against excessive demands of security.” 


‘ Rebecca Agule Distinyimhed Israeli Jurist Receives 200b Justice Prize, TBF Harvard Law Rf't:0RD, , September 
28, 2006, available cA htip: V \y\vw.hirecord.or£^2.4463/distiaguished-i sraelt-jurist-recet ves-2(K ) 6-iii'Stice-prke - 
I.578S36 
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Opening Statement of Solicitor General KIcna Kagan 
Nominee for Associate Justice of the United States Supreme Court 
June 28, 2010 

Thank you very much, Mr. Chairman, Senator Sessions, and members of the Committee. 

First, Fd tike to thank Senators Kcify and Brown for those generous introductions. 

1 aiso want to thank the President again for nominating me to this position. Fm honored 
and humbled by his confidence. 

Let me also thank all the members of the Committee, as well as many other Senators, for 
meeting with me in these last several weeks. I’ve discovered that they call these 
“courtesy visits" for a reason; each of you has been unfailingly gracious and considerate. 

Most important, 1 want to thank my family, friends, and students who arc here today. I 
thank them for all- the support they’ve given me, during this process and throughout my 
life. It’s really wonderful to have so many of them behind me. 

1 said when the President nominated me that the twxi people missing were my parents, 
and 1 feel that deeply again today. My father was as generous and public-spirited a 
person as Fve ever known, and my mother set the standard for determination, courage, 
and commitment to learning. 

My parents lived the American dream. They grew up in immigrant communities; my 
mother didn’t speak a word of English until she went to school. But she became a 
legendary teacher and my father a valued lawyer. And they taught me and my two 
brothers, both high school teachers, that this is the greatest of all countries, because of the 
freedoms and opportunities it offers its people. 1 know that they would have felt that 
today, and 1 pray that they would have been proud of what they did in raising me and my 
brothers. 

To be nominated to the .Supreme Court is the honor of a lifetime. Fm only S 0 rt 7 that 1 
won’t have the privilege of serving there with Justice John Paul Stevens. His integrity, 
humility, and independence, his deep devotion to the Court, and his profound 
commitment to the rule of law' - all these qualities arc models for everyone who w'cars, or 
hopes to wear, a judge’s robe. If confinned, 1 hope 1 will approach each case with his 
trademark care and consideration. That means listening to each party with a mind as 
open as his to learning and persuasion and striving as conscientiously as he has to render 
impartial justice. 

I owe a debt of gratitude to two other living Justices. Sandra Day O’Connor and Ruth 
Bader Ginsburg paved the way for me and for so many other women in my generation. 
Their pioneering lives have created boundless possibilities for women in the law. 1 thank 
them for their inspiration and also for the personal kindnesses they have shown me. 
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The law school 1 had the good Fortune to lead has a kind of motto, spoken each year at 
graduation. We tell the new graduates that they arc ready to enter a profession devoted to 
“those wise restraints that make us free.” That phrase has always captured for me the 
way law, and the rule of law, matters. What the rule of law does is nothing less than to 
secure for each of us what our Constitution calls “the blessings of liberty” - those rights 
and freedoms, that promise of equality, that have defined this nation since its founding. 
And what the Supreme Court does is to safeguard the rule of law, through a commitment 
to even-handedness, principle, and restraint. 

My first real exposure to the Court came almost a quarter century ago when 1 began my 
clerkship with Justice Thurgood Marshall. Justice Marshall revered the Court - and for a 
simple reason. In his life, in his great struggle for racial justice, the Supreme Court stood 
as the part of government that was most open to every American - and that most often 
fulfilled our Constitution’s promise of treating all persons with equal respect, equal care, 
and equal attention. 

The idea is engraved on the very face of the Supreme Court building: Equal Justice 
Under Law, It means that everyone who comes before that Court - regardless of wealth 
or power or station “ receives the same process and the same protections. What this 
commands of judges is even-handedness and impartiality. What it promises is nothing 
less than a fair shake for every American. 

I’ve seen that promise up close during my tenure as Solicitor General, In that job, 1 serve 
as our government’s chief lawyer before the Supreme Court, arguing eases on issues 
ranging from campaign finance, to criminal law, to national security. And 1 do mean 
“argue.” In no other place 1 know is the strength of a person’s position so tested and the 
quality of a person’s analysis so deeply probed. No matter who the lawyer or who the 
party, the Court relentlessly hones in on the merits of every claim and its support in law 
and precedent. And because this is so, 1 always come away from my arguments at the 
Court with a renewed appreciation of the commitment of each Justice to reason and 
principle - a commitment that defines what it means to live in a nation under law. 

For these reasons, the Supreme Court is a wondrous institution. But my stints in the other 
branches of government remind me that it must also be a modest one - properly 
deferential to the decisions of the American people and their elected representatives. 

What 1 most took away from those experiences was simple admiration for the democratic 
process. That procc.ss is often messy and frustrating, but the people of this country have 
great wi.sdom, and their representatives work hard to protect their interests, 'fhe Supreme 
Court, of course, has the responsibility of ensuring that our government never oversteps 
its proper bounds or violates the rights of individuals. But the Court must also recognize 
the limits on itself and respect the choices made by the American people. 

1 am grateful for the time I spent in government service, but the joy of my life has been to 
teach thousands of students about the law, and to have had the sense to realize that they 
had much to teach me. 
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I’ve led a school whose faculty and students examine and discuss and debate every aspect 
of our law and legal system. And what I’ve learned most is that no one has a monopoly 
on truth or wisdom. I’ve learned that we make progress by listening to each other, across 
every apparent political or ideological divide. I’ve learned that we come closest to 
getting things right when we approach every person and every issue with an open mind. 
And I’ve learned the value of a habit that Justice Stevens wrote about more then' fifty 
years ago - of “understanding before disagreeing.’’ 

[ will make no pledges this week other than this one - that if eonfimicd, I will remember 
and abide by all these lessons. I will listen hard, to every party before the Court and to 
each of my colleagues. I will work hard. And 1 will do my best to consider every ease 
impartially, modestly, with commitment to prineiple, and in accordance with law. 

That is what 1 owe to the legacy I share with so many Americans. My grandparents came 
to this country in search of a freer and better life for themselves and their families. They 
wanted to escape bigotry and oppression - to worship as they pleased and work as hard as 
they were able. 

They found in this country - and they passed on to their children and their children’s 
children - the blessings of liberty. Those blessings are rooted in this country’s 
Constitution and its historic commitment to the rule of law. 1 know that to sit on our 
nation’s highest court is to be a trustee of that inheritance. And if 1 have the honor to be 
confirmed, 1 will do all I can to help preserve it for future generations. 

Thank you, Mr, Chairman. And thank you, members of the Committee. 
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statement of 

The Honorable Ted Kaufman 

United States Senator 
Delaware 
June 28, 2010 


Kaufman Opening Statement at Supreme Court Confirmation Hearing 
of Solieitor General Elena Kagan 

Welcome, Solieitor General Kagan, and welcome also to your family and friends. Like my 
colleagues, I want to congratulate you on your nomination. 

We are now beginning the end of an extraordinarily important process. Short of voting to go to 
war, a Senator's constitutional obligation to "advise and consent" on Supreme Court nominees is 
probably his or her most important responsibility. Supreme Court justices serve for life; once the 
Senate confirms a nominee, she is likely to affect the law and the lives of Americans much 
longer than the Senators who confirmed her. 

As senators, I believe we have an obligation not to base our decision on empty political slogans, 
or on charges of guilt by association, or on any litmus test. Instead, we should focus on your 
record and your answers to our questions, which wilt allow us to determine whether you have the 
qualities necessary to serve all Americans, and the rule of law, on our nation's highest court. 

Over the years, as chief of staff to then-Senator Biden, teaching at Duke Law School, and as a 
Senator myself, I've thought a lot about the qualities 1 believe a Supreme Court nominee should 
have: A first-rate intellect; significant experience; unquestioned integrity; absolute commitment 
to the rule of law; unwavering dedication to being fair and open-minded; and the ability to 
appreciate the impact of court decisions on the lives of ordinary people. 

Last year, when Justice Souter aimounced his retirement, and again when Justice Stevens 
announced his retirement this April, I suggested that the Court would benefit from a broader 
range of experience among its members. My concern was not just the relative lack of women or 
racial or ethnic minorities on our federal courts, though that deficit remains glaring. 

I was noting the fact that the current Justices all share very similar professional backgrounds. 
Every one of them served as a federal circuit court judge before being appointed to the Supreme 
Court. Not one of them has ever run for political office, like Sandra Day O'Connor or Earl 
Warren or Hugo Black. 

General Kagan, 1 am heartened by what you would bring to the Court based on your experience 
working in and with all three branches of government, the skills you developed running a 
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complex institution like Harvard Law School, and yes, the prospect of your being the fourth 
woman to serve on our nation's highest court. 

Some pundits, and some Senators, have suggested that your lack of judicial experience is 
somehow a liability. I could not disagree more. While prior judicial experience can be valuable, 
the Court should have a broader range of perspectives than can be gleaned from the appellate 
bench. 

General Kagan, you bring valuable non-judicial experience and a freshness of perspective that is 
lacking on the current Court. In the history of the Supreme Court, more than one-third of the 
Justices have had no prior judicial experience before being nominated. And a nominee's lack of 
judicial experience has certainly been no barrier to success. 

When Woodrow Wilson nominated Louis Brandcis in 1916, many objected on the ground that he 
had never served on the bench. Over his 23-year career, however. Justice Brandeis proved to be 
one of the Court's greatest members. His opinions exemplify judicial restraint and his approach 
still resonates in our judicial thinking more than 70 years after his retirement. 

Felix Frankfurter, William Douglas, Robert Jackson, Byron White, Lewis Powell, Harlan Fiske 
Stone, Earl Warren and William Rehnquist all became justices without having previously been 
judges. And they certainly had distinguished careers on the Supreme Court. 

As Justice Frankfurter wrote about judicial experience in 1957, "One is entitled to say without 
qualification that the correlation between prior judicial experience and fitness for the functions of 
the Supreme Court is zero." 

We've all now had the opportunity to review your extensive record as a lawyer, a policy advisor, 
and administrator. Throughout your career, you have consistently demonstrated the all-too-rare 
combination of a first-rate intellect and an intensely pragmatic approach to identifying and 
solving problems. 

Last summer, during then-judge Sotomayor's confirmation hearing, 1 focused on the current 
Court's handling of business cases. I am convinced, by education, experience, and inclination, 
that the integrity of our capital markets, along with our democratic traditions, is what makes 
America great. Too often, however, today's Supreme Court seems to disregard settled law and 
congressional policy choices, in order to promote business interests at the expense of the people's 
interests. 

Whether it's pre-empting state consumer protection laws in Medtronic, striking down punitive 
damages awards in Exxon, restricting access to the courts in Twombly, or overruling 96 years of 
pro-consumer antitrust law in Leegin, this Court gives me the impression that in business cases, 
the working majority is business-oriented to a fault. 

The Exxon case demonstrates how this pro-business orientation can affect the lives of ordinary 
people. In that case, four of the eight Justices who participated voted to bar all punitive damages 
in maritime cases against employers like Exxon for their employees' reckless conduct. 
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Justice Alito did not participate in the case, so the Court split four-to-four on this point. But had 
he participated, and voted with the conservatives on the Court, then today individuals harmed by 
oil spills like Exxon Valdez would be subject to a flat ban on punitive damages in maritime 
actions. As we consider the current disaster in the Gulf, that prospect is worth contemplating. 

The Court's decision last fall in the Citizens United case, which several of my colleagues have 
mentioned, is the latest example of the Court's pro-eorporate bent. The majority opinion in that 
case should put the nail in the coffin of claims that "judicial activism" is a sin committed by 
judges of only one political ideology. 

What makes The Citizens United decision particularly troubling is that it is at odds with what 
some of the Court's most recently confirmed members said during their confirmation hearings. 
We heard a great deal then about their deep respeet for existing precedent. Now, however, that 
respect seems to vanish whenever it interferes with a desired pro-business outcome. 

As I've said before, charges of judicial activism are often unhelpful - empty epithets divorced 
from a real assessment of judicial temperament. But that doesn't mean the term "judicial 
activism" is necessarily meaningless. 

If wc want to take the term seriously, it might mean a failure to defer to the elected branches of 
govenunent; it might mean disregard for long-established precedent; it might mean deciding 
cases based on personal policy preferences rather than the law; or it might mean manipulating a 
case to get at issues not squarely presented by the parties. 

By any of these definitions, the decision in Citizens United was highly "activist." The Court 
summarily overturned years of settled precedent and statutory law that had limited the influence 
of corporate electioneering. Moreover, the Court took it upon itself to order that the case be re- 
argued on broad constitutional grounds, which neither party had asked it to do. In effect, the 
Justices wrote their own question of the case in order to obtain their desired result. 

I share the fear expressed by Justice Stevens in his dissent - that the Court's focus on results 
rather than the law in this and other cases will do damage to the Court as an institution. 

General Kagan, I plan to spend the bulk of my time asking you about the Court's business cases, 
based on my concern about its apparent bias. 

One of the aspirations of the American judicial system is that it render justice equally to ordinary 
citizens and the most powerful. We need Justices on the Supreme Court who not only understand 
that aspiration, but also are committed to making it a reality. For Americans to have faith in the 
rule of law, we need one justice system in this country, not two. 

Very soon, those of us up here will be done talking, and you'll have the chance to testify, and 
then to answer our questions. 1 look forward to your testimony. 

### 
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Testimony of Peter N, Kirsanow 
Before the Senate Judiciary Committee on the 
Nomination of Elena Kagan to the United States Supreme Court 

July 1,2010 

Chairman Leahy, Ranking Member Sessions, members of the Committee, 1 am Peter N. 
Kirsanow, a partner in the labor and employment practice group of the Cleveland, Ohio, law 
firm, Bencsch, Friedlander, Coplan & Aronoff, and a member of the U.S, Commission on Civil 
Rights. I am here today in my individual capacity. 

The Civil Rights Commission was established by the Civil Rights Act of 1957 to .study 
and collect information related to discrimination or the denial of equal protection under the law 
on the basis of color, race, religion, sex, age, disability or national origin; to appraise the laws 
and polieies of the federal government relating to discrimination or denials of equal protection; 
and to serve as a national clearinghouse of information relating to the same. 

This confirmation hearing provides a critical opportunity for Senators— and the American 
people — to probe Ms. Kagan’s views on what remain some of the most pressing and 
controversial issues of our day — issues related to race, equal treatment under the laws, and 
equality of opportunity. As part of my individual role in furthering the Commission’s 
clearinghouse function and with the help of my special assistant, 1 have analyzed the available 
evidence regarding Solicitor General Kagan’s views and actions on civil rights issues. Ms. 
Kagan’s nomination differs from that of other nominations in the recent past in that she has no 
record of Judicial opinions to indicate her approach towards civil rights issues, nor has civil 
rights been a focus of her academic pursuits. Her private practice experience, limited to two 
years, is similarly unrevealing. As such, my analysis focuses on the work she performed and the 
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views she expressed during her career as a law clerk. White House counsel and policy advisor, 
law school dean and Solicitor General. 

Although Ms. K.agan’s record on civil rights is not as fully developed as some might 
prefer for a nominee to the nation’s highest court, it is not wholly without guidance as to how she 
might approach these important issues as an Associate Justice, for example, her views and 
comments in a number of key cases in which she has been involved during her career indicate 
that Ms. Kagan has an active interest in, and strong policy preferences regarding, the permissible 
uses of race in the education and employment contexts. Her views arc out-of-step with both the 
color-blind values of the American people and with the views of at least four, and sometimes 
five, members of the current Supreme Court, whose jurisprudence in these areas continues to 
reflect a discomfort with divisive racial bean counting. Taken together with comments Ms. 
Kagan has made that appear to embrace a more activist judicial philosophy,' her approach in 
these cases raises serious questions about whether a Justice Kagan would sanction the use of race 
as a basis upon which to bestow benefits and burdens on Americans and whether she would 
allow her policy preferences on these matters to influence her judging. 

During her time at the White House, Ms. Kagan had occasion to influence both the legal 
and policy landscapes surrounding the issue of affirmative action. Her White 1 louse records 
show that she was enthusiastic about the endeavor, at one point volunteering to take the lead for 
coordinating the Administration’s positions on the issue. For example, in a 1995 email to Abner 
Mikva, her boss and White flouse counsel under President Clinton, Kagan lobbied to be put in 

^ For example, in a 1995 law journal article, Ms. Kagan wrote that Justices’ experiences and “conceptions of value” 
play key roles in their decision-making. In her graduate thesis, she criticized suggestions that it is “wrong or 
invalid” forjudges to “mold and steer the law in order to promote certain ethical values and achieve certain social 
ends.” Ker perception of the Court’s institutional role is similarly troubling. In comments praising the approach of 
her former boss. Justice Thurgood Marshall, she suggested that rather than interpret and apply the law absent bias or 
preference for the litigants before it, the eourt's primary mission is to “safeguard the interests of people who had no 
other champion.” 
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charge of affirmative action upon the departure of presidential race adviser Christopher Ediey. 

“Is there a need for someone to keep on top of the affirmative action issue — for example, by 
working with Justice on its review of all affirmative action programs? I know the issue well 
(because / leach it) and care about it a lot: if there 's stuff to do here, / 'd love to do it.”' 

Her views on one particular case — Piscalaway Board of Education v. Taxman^ — should 
be of particular concern to this committee. The central issue in Taxman, one that has never been 
resolved by the Supreme Court, was whether Title VU of the Civil Rights Act of 1 964 allows 
employment discrimination in the name of the nonremedial interest of promoting diversity in an 
educational environment. The case involved the Piscataway school board’s decision to eliminate 
a position in the Business Department of its high school. Two teachers with the least seniority 
were candidates for the layoff^ — one black (Williams), the other white (Taxman). Williams was 
the only black teacher in that Department. Both had started the same year and thus had equal 
seniority. They also had similar qualifications and were considered equally qualified by the 
Board. While the Board had used random selection in the past to decide between its layoff 
candidates in such circumstances, this was the first time it had to decide between a white and a 
black employee. As a result, it invoked its voluntary affirmative action policy and used race as 
the deciding factor in laying off Taxman instead of Williams, citing a need to maintain racial 
diversity among the faculty of the Business Education Department. 

Taxman filed a charge of employment discrimination with the Equal Employment 
Opportunity Commission, but attempts at conciliation were unsuccesslul.’' The United States 
under the Bush Administration sued the school district in federal court, alleging that Taxman had 
been discriminated against under Title Vll on account of her race. The trial court granted 

^ E-mail from Elena Kagan to Abner Mikva (July 25, 1995) (on file in E-mails Box 010, Folder 00 i). 

*91 F.3d 1 547 (.Jd fir. 1996). 

“ Id a! 1552. 
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summary judgment finding the distriet liable under both Title VII and a New Jersey state anti- 
discrimination law. By the time the trial proceeded on the issue of damages, Taxman had 
already been rehired, so reinstatement was not an issue. She was awarded damages for full back- 
pay, fringe benefits and pre-judgment interest, and under the state statute, an additional $10,000 
for emotional suffering. The Board appealed the disitrict court’s finding of liability and, in the 
alternative, its monetary award. At this point in the litigation, there was a change in presidential 
administrations. Though the previous administration had supported Taxman, the Clinton 
Administration subsequently sought leave to file an amicus brief in the case in support of the 
Board for reversal of the judgment, effectively switching sides. The Third Circuit denied the 
request, but permitted the United States to withdraw from the case. 

Sitting en banc, tbe Third Circuit subsequently struck down the Board’s action on the 
ground that to be legal under Title VII, an affirmative action plan must have a remedial purpose. 
For authority, it relied on the Supreme Court’s decisions in United Steelworkers v. Weher,^ 
which set forth the test for permissible private, voluntary affirmative action plans in employment 
and Johnson v. Transportation Agency, Santa Clara County,^ which applied the Weber test to 
voluntary affirmative action plans undertaken by public entities where prior discrimination was 
based on gender, not race. Under those precedents, an affirmative action plan is legal if it 
mirrors the remedial purposes of Title VII to eradicate discrimination and its effects from the 
workplace, does not necessarily infringe upon the interests of non-minority employees and is 
used as a temporary measure only to eliminate a manifest racial imbalance, not to maintain racial 
balance.^ 


‘‘443 U.S. 193 (1979). 

^480 U.S. 616 (1987) (Stevens, J., concun-ing). 
’ IVeber. 443 U.S. at 208. 
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The Third Circuit held that the Piscataway School Board’s affirmative action plan failed 
the first-prong of the Weber test.** Specifically, it could not locate any “congressional 
recognition of diversity as a Title VII objective requiring accommodation."^ Importing the 
Supreme Court’s reasoning in its Equal Protection line of cases, which the Board claimed did 
recognize nonremedial uses of race, to the Title VII context would not help the Board, either, the 
Third Circuit reasoned. The circuit court read one of those cases — Wygant v. Jackson Board of 
Education ,"^ — to stand for the proposition that societal discrimination alone could not justify the 
use of a racial classification. Instead, an employer must have a strong basis in evidence that 
these measures are necessary before employing such classifications. ' ' Here, the Board admitted 
it was not acting to remedy the effects of past employment discrimination or any 
underrepresentation of black teachers that may have resulted from it. In fact, blacks were not 
underrepresented at all in the teaching workforce as a whole, or in Piscataway High School.'^ 
They were actually overrepresented.'^ The only stated justification for the plan was to obtain the 
educational benefits of a diverse faculty, 

The circuit court further found that the policy violated Weber's second prong because it 

would “unnecessarily trammel [nonminority] interests” given its lack of definition and structure, 

and lack of clarity over the circumstances in which it would apply. The court also found 

significant to the second prong analysis the fact that a firing decision (rather than a hiring 

decision) was at issue here, adopting the plurality in lfV,<,'</n/ 's position that “layoffs impose the 

entire burden of achieving racial equality on particular individuals, often resulting in serious 

* Taxman. 9\ F.3d at 1557. 

’/£/. at 1558. 

“ 476 U.S, 267(1986). 

^ ' Taxman, 91 F.3d at 1560-61 (summarizing the reach of Court’s opinion in Wygant, 476 U.S. at 270-78 
(O'Connor, J., concurring in part and concurring in ihe Court’s judgment)), 

'-Id. at 1563. 

'' Id at 1550-51. 

'“/(/.at 1563. 
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disruption to their lives. That burden is too intrusive.”'^ It also upheld Taxman’s monetary 
award. 

The Board petitioned for a writ of certiorari and the Court asked the United States to 
express its views on whether the petition should be granted. The eourt granted eertiorari over the 
United States’ recommendation against doing so. The United States then found itself in the 
uncomfortable position of filing an amicus brief in the case. To members of the Clinton 
Administration, the case was the wrong vehicle for analyzing the critical question of whether 
Title VII permitted the voluntary use of race in employment decisions for nonremedial purposes, 
and they were concerned that Third Circuit’s opinion stood a strong chance of being affirmed by 
at least five members of the Court."’ 

In a memo from Walter Dellinger to the Attorney General, reviewed by Ms. Kagan, 
among others in the White House and at the Department of Justice, Mr. Dellinger devised a 
strategy that involved filing a brief on the narrowest grounds possible — arguing that the 
monetary award to Taxman should be affirmed because the Board did not adequately defend or 
provide justification for its race-based layoff decision. Mr. Dellinger’s hope was that the Court 
would sidestep the central question at issue In the case, but the Department would compose a 
brief that nonetheless argued strongly for the court to uphold the use of nonremedial racial 
preferences in employment.'^ The memo also shows that the strategy was coordinated with 
representatives of traditional civil rights litigation groups, who agreed that the Board’s decision 
in this case could not be defended. In a hand-written note in the margin of the Dellinger memo. 


Id. at i564 (citing Wygant^ 476 U.S. at 283). 

Memorandum from Walter Dellinger to the Attorney General 2 (July 29, 1 997) (on file in DPC Box 038, 
Folder 002 - Race - Affirmative Action). 

'’id. at 3. 
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which Ms. Kagan Forwarded to Bruce Reed, she writes of Dellinger’s strategy, “I think this is 
exactly the right position — as a legal matter, as a policy matter and as a political matter.” 

Ms. Kagan’s statement is prima facie evidence that she is a proponent of voluntary, 
nonremedial uses of race in the employment context. Recognizing the potentially damaging 
impact of an adverse decision on their ability to use race for social engineering purposes, 
memhers of prominent civil rights groups met and agreed on a strategy to raise the requisite 
amount of funding needed to settle the case. And settle it they did — to much critici.sm — only 
days hcforc the Supreme Court was set to hear oral arguments in the case. Taxman received a 
settlement of S433,500, some $308,500 of which was raised by the civil rights groups.'* 

Ms. Kagan’s position on Taxman is consistent with some troublesome views she 
advocated in an education case that came before the Court while Kagan served as a law clerk for 
Justice Thurgood Marshall. Citizens for Better Educ. v. Goose Creek Consolidated Independent 
School District''^ concerned the question of whether, absent a showing of prior de jure or dc facto 
segregation, a school district could voluntarily adopt a race-based rezoning plan so as to achieve 
racial balancing of its two district high schools. In the weeks leading up to this hearing, I have 
heard this case described on a number of occasions as a “desegregation” ease. But that label is 
highly misleading. At the time it adopted its plan, the Goose Creek school district was not under 
an order to desegregate; in fact, it had never operated legally segregated schools. Both parties in 
the case agreed that there was no discemablc difference in its two high schools’ facilities or 
resources, or in the quality of education both schools provided. In adopting the plan, the district 
was instead attempting to stay one step ahead of changing demographic and residential patterns 


Lisa Estrada, Buying {he Sra{u.'i Quo on Affirmative Action: The Piscataway Settlement and its Lessons About 
Interest Group Path Manipulation, 9 Geo Mas. U. Civ. Rts. L.J. 207, 2 1 7 ( ! 999). 

“7l9S.W.2d 350(Tcx. Ct. App., 1st Dist., Aug. 28, 1986). 
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that were beginning to have an impact on the ethnic make-up of its schools. In other words, its 
sole purpose for adopting the plan was outright racial and ethnic balancing. 

Rather than apply the strict scrutiny standard to the racc-based actions of the public 
school district, the First District Court of Appeals of Texas applied only rational basis review in 
the case, defending its use of the less rigorous standard by noting that, “[tjhough race is generally 
considered a suspect classification, it was used in this case to promote integration, i.e., to extend 
benefits rather than to deny them.”^** The Texas court noted that even if it had applied strict 
scrutiny, the district’s race-based rezoning plan would still be upheld because of the 
government’s compelling interest in “providing an integrated education.’’^' It cited as precedent 
Brown v. Board of Education , and a number of the Supreme Court’s other desegregation cases. 
In so doing, it failed to note the critical distinction between the Court’s desegregation line of 
cases and the case at hand. The Court allowed the use of race-based remedies by state actors in 
the former set of cases to remedy the effects of those entities’ own maintenance of a system of 
unlawful racial classification through their segregated schools. Goose Creek had no such history 
of state-enforced racial separation of its schools, nor could it be said to be segregated on the basis 
of race or ethnicity at the time the school board adopted its racial balancing plan. 

In her recommendation to Justice Marshall regarding whether the Court should grant a 
petition for certiorari in this ease, Ms. ICagan called the racial-balancing plan at issue “amazingly 
sensible” and praised the school district for its “good sense” for taking what she perceived to be 
proactive measures to prevent housing patterns from changing the existing racial and ethnic 
make-up of the district schools.^^ The Texas court’s decision stemmed from its recognition of. 


■“ id. at 352. 

Wat 353. 

347 U. 3.483 (1954). 

Memo from Elena Kagan to Justice Thurgood Marshall (Aug. 6, 1987). 

8 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00835 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



826 


in Kagan’s words, ihc “fairmindcdness of the rczoning plan.”^"* Such comments arc probative of 
Ms. Kagan’s willingness to permit highly suspect racial engineering to orchestrate a desired 
social outcome. 

If some aspects of this 1987 case sound strikingly familiar, it may be because many of the 
same issues implicated in Goose Creek emerged in two eases decided jointly by the Supreme 
Court in 2007 in Parents Involved in Community Schools v. Seattle School District No. Ip In 
those eases, two separate school districts — one which had never operated legally segregated 
schools, the other which had achieved unitary status years earlier — classified their K through 12 
students by race and relied on those classifications to make school assignments. Like the school 
district in Goose Creek, the Seattle school district defended its plan on the grounds that its racial 
assignments system was necessary to address the consequences of racially-idcntifiable housing 
patterns. The Jefferson County, Kentucky, school district cited a desire to educate its students in 
a racially integrated environment. Both argued that they had a compelling interest in promoting 
the educational and social benefits that purportedly flow from racially diverse classrooms and in 
avoiding the harms that result from racially isolated schools. 

Applying strict scrutiny analysis, the Court in a 5-4 decision found that the districts had 
not met their heavy burden of showing that their articulated interests justified discrimination in 
school assignments on the basis of race. Unlike the classification of applicants by race upheld by 
the Court in Cruller v. Bollinger,'*' where race was only a part of a “highly individualized, 
holistic review, in this case, race was “not simply one factor weighed with others in reaching 


551 U.S. 70 i (2007). 

539 U.S. 306(2003). 

Parents Involved, 551 U.S. at 723(majority opinion of Roberts, C.J.) (citing Gruller, 539 U.S. at 337)). 
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a decision, . . . ; it [wa]s the factor.”^* Like the plan the Court struck in Gratz v. Bollinger,'^ the 
racial classifications here were relied upon by the districts in a “nonindividualized, mechanical 
way.”^° Importantly, Justice Roberts’ majority opinion noted that the “present cases are not 
governed by Grutter.”^' In so doing, it limited the nonremedial state interest of diversity to the 
unique context of higher education.^" 

Contrast this approach with Ms. Kagan’s views on Taxman and her endorsement of 
Goose Creek’s racial rezoning plan. Her position in those cases signals clearly that she is not an 
adherent to the idea of the color-blind Constitution. Taken together, Taxman and Goose Creek 
permit a few other observations about Ms, Kagan’s likely approach towards the propriety of 
using race-conscious measures generally, as well as in specific eases, that should concern 
members of this committee. 

First, Ms. Kagan would expand the application of race-conscious measures to 
circumstances beyond those where there is evidence of past discrimination. This is a flat 
rejection of Chief Justice Roberts’ admonition in Parents Involved, that “[t]hc way to stop 
discrimination on the basis of race is to stop discriminating on the basis of race.”” Instead, 
Taxman and Goose Creek arc reliable indicators that Ms. Kagan supports the notion that 
government (and likely private entities as well) can voluntarily utilize race-conscious means to 
pursue perhaps well-intentioned, but amorphous objectives such as promoting diversity and 
racial inclusion or as was the case in Goose Creek, even racial and ethnic balancing to remedy 


^ 539 U.S, 244(2003). 

Parents Involved, 551 U.S, at 723 (majority opinion of Roberts, C.J.) (citing Gratz, 539 U.S. at 275)). 
id. at 725. 

“ !d. 

Id. at 748 (plurality opinion of Roberts, CJ.). 
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generalized societal discrimination.^'' Prior to the Supreme Court’.s decisions in Grutter and 
Gralz, only national security (including some elements of law enforcement) and the remediation 
of actual discrimination qualified as compelling state interests. 

Relatedly, Ms. Kagan’s opinion of the rezoning plan in Goose Creek suggests that she 
might blur the legally relevant distinction between segregation by state action and racial 
imbalance caused by other factors, a distinction that Chief Justice Roberts, in Parents Involved, 
called “central to our jurisprudence in this area for generations.”^'’ Assertions of the need to 
remedy the effects of generalized societal discrimination not traceable to the government’s own 
actions, such as the consequences of racially-identifiable housing patterns Kagan found 
troublesome in Goose Creek, continue to be frowned upon by at least four members of the Court, 
who have held this rationale to be “plainly insufficient.”^* Yet Kagan’s stance in Goose Creek 
indicates she might approve a rezoning plan motivated only by the desire to alleviate racial and 
ethnic imbalances in schools that result from private choices, such as housing patterns. 

Second, where those racial classifications are deemed benign or for beneficent purposes, 
her recommendation regarding Goose Creek’s zoning plan and her support of the posture in 
Taxman indicate that she, like Justice Breyer in his dissent in Parents Involved, might feel 
comfortable applying a less searching standard of review, despite the fact that the Court’s cases 
“clearly reject the argument that motives affect the strict scrutiny analysis.”^’ This view would 


td. at 732 (“The principle that racial balancing is not permitted is one of substance, not semantics. Racial 
balancing is not transformed from ‘patently unconstitutional’ to a compelling state interest simply by relabeling it 
‘racial diversity.’”). 

Id. at 736 (citing Milliken v. Bradley, 433 U.S. 267, 280. n.l4 (1977) and Freeman v. Pitts, 503 U.S. 467, 495-96 
( 1 992) (“Where segregation i.s not the product of slate action, but of private choices, it does not have constitutional 
implications.”)). 

td. at 755 (citing Richmond v. J.A. Croson Co,, 488 U.S. at 499 (1989); Wyganl, 476 U.S. at 274). 

" td. at 741-42 (citing Johnson, 480 U.S. at 505 (“We have insisted on strict scrutiny in every contest, even for so- 
called ‘benign’ racial classifications”); Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (rejecting idea that “ 
‘benign’ ” racial classifications may be held to “different standard”); and Croson. 488 U.S. at 500 (“Racial 
classifications are suspect, and that means that simple legislative assurances of good intention cannot suffice”)). 

11 
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place the Court in the position of making policy judgments about which proffered motives arc 
benign and which arc not, which is beyond its constitutionally-mandated role and for which it is 
ill-equipped. As the Court has previously admonished, “[hjistory should teach greater 
humility.”’* 

Finally, with respect to specific eases that might come before the Court, a Justice Kagan 
could provide a critical fifth vote that would expand the limited use of race the court permitted in 
Grulter in the higher education context to apply at other educational levels as well. In fact very 
recently, she signed off on a Department of Justice brief filed in the Fifth Circuit by the Obama 
Administration appealing the lower court’s decision in Fisher v. University ofTexas,^^ which 
deals with a change to the University’s race-neutral admissions policy in the aftermath of Grutter 
that would allow each school in the system to decide whether to consider an applicant’s race in 
admissions.'’” In its brief, the Administration pushed the boundaries of the Court’s decision in 
Grutter, endorsing the use of racial preferences in all educational institutions — K through 12, 
undergraduate and graduate — to further the nonremedial goal of diversity as a compelling 
interest. 

Ms. Kagan might also provide a crucial fifth vote on the question of whether voluntary, 
race-conscious drawing of school attendance boundaries by a school district that had never 
operated a discriminatory dual school system to achieve racial or ethnic balance is permissible 


Id. al 742 (citing Metro Broadcasting, 497 U.S. at 609-10 (O’Connor, J,, dis.senting) (‘Tile Court’s emphasis on 
‘benign racial classifications' suggests confidence in its ability to distinguish good from harmful governmental uses 
of racial criteria. . . .‘[BJenign’ carries with it no independent meaning, but reflects only acceptance of the current 
generation's conclusion that a politically acceptable burden, imposed on particular citizens on the basis of race, is 
reasonable.”)). 

” 645 F. Supp. 2d 587 (W.D. Tex. 2009). 

?vc-Gruitef\ the University operated a race-neutral “top ten percent” admissions policy, whereby every student 
who graduated in the top ten percent of a Texas high school was guaranteed admission at one of UT’s campuses. 
The race-neutral policy had a positive effect on minority enrollment. Nonetheless, after the Court’s deeision in 
Grutter, which allowed race to be used as a criteria for admission as long as it was but one of many factors, the 
Regents of the UT system modified its admissions policy, authorizing each school to decide whether to consider an 
applicant’s race. 
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under the Equal Protection Clause. Parents Involved expressly left this question open, but 
Justiee Kennedy indicated in his concurrence that he might permit it.^‘ Additionally, the 
decisiveness of her eomments regarding Taxman leave little room for interpretation regarding 
how a Justice Kagan might vote if the question presented there were to make its way back to the 
Supreme Court for adjudication. 

Of course, the law has developed and changed in the years since Ms. Kagan served as a 
law clerk for Justice Marshall and as a domestic policy advisor in the White House, and no one 
can say with absolute certainty how a Justice Kagan will vote on the pressing issues of the day. 
But her record does afford us with the ability to make some educated guesses. Regrettably, that 
record points not forward in the battle against discrimination, but backwards, to the use of more 
racial preferences instead of less, and is out-of-step with the views of the American people, Ms, 
Kagan’s does not appear to be the vision of a post-racial America that President Obama spoke so 
eloquently about when he burst onto the political scene with his 2004 speech at the Democratic 
National Convention and admonished that “there is not a black American and a white America 
and Latino America and Asian America — there is the United States of America.”''^ 

If the nation’s past experience with matters of race teaches us one thing, it is that; 

[RJacial decisions by the state remain unique in their capacity to demean. To 
squeeze human beings of varying talents, interests, and backgrounds into an 
undifferentiated category of race is to submerge what should matter most about us 
under what should matter least. To seize upon this one proven odious criterion for 

Id. at 738-.t9 (. . .[R]acc-consciousness in drawing school attendance boundaries [is] an issue wei! beyond the 
scope of the question presented in these cases,” albeit one in which even the dissent recognized must be decided 
under strict scrutiny and not rational basis review). 

Id. at 788-89 (opinion of Kennedy, J., concurring in part and concurring in judgment). 

Barack Obama, “The Audacity of Hope,” Speech Delivered at the 2004 Democratic National Convention (July 27, 
2004). 

13 
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judgment as the basis for preferential treatment of some and disfavor of others, 
and as a potential determinant of the destiny of all is, to eommit this eountry to 
the perpetuation of means employed in the darkest hours of its history, from this, 
the Fourteenth Amendment was supposed to be the instrument of deliverance. 

Accordingly, it is respectfully submitted that Ms. Kagan’s interpretive doctrine should be 
evaluated for whether it would be likely to produce results contrary to the color-blind ideal and 
thus produce a legal regime that — over 45 years after the passage of the Civil Rights Act — would 
increasingly subdivide and Judge Americans on the basis of race. 


J. tiarvie Wilkinson ill. The Seattle and Louisville School Cases: There is No Other Way, 121 Harv. L. Rev. 
158 , 16 . 5 - 64 ( 2007 ). 
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Statement of 


The Honorable Amy Klobuchar 

United States Senator 
Minnesota 
June 28, 2010 


SENATOR AMY KLOBUCHAR 
OPENING STATEMENT 

SUPREME COURT CONFIRMATION HEARING FOR SOLICITOR GENERAL ELENA 
KAGAN 

Welcome, Solicitor General Kagan. 

I know you have family and friends with you today, supporting you during this important 
hearing, and we welcome them too. I wish your parents could have lived to see their daughter 
nominated to the Supreme Court, but I know you know there are so many others who wish you 
well today. 

We've heard a lot today about your work experience, as we should. But when I think about your 
broad range of legal work, and the practical real-world experience you've had. I'm reminded of 
the famous speech President Teddy Roosevelt gave 100 years ago this year. To paraphrase 
President Roosevelt: 

It is not the critic who counts?. The credit belongs to the [one] who is actually in the arena. . . 
who strive[s] to do the deeds ? who spends [themselves] in a worthy cause; who at the best 
knows in the end the triumph of high achievement . , .and [whose] place shall never be with 
those cold and timid souls who neither know victory nor defeat. 

Solicitor General Kagan, there are always a lot of critics on the sidelines, but you have actually 
been in the arena ... as a manager, as a teacher, as an advisor, as a consensus-builder and as a 
lawyer. In every job you've had, you've worked very hard and done very well. That is why you 
are before us today, being considered - in the words of Teddy Roosevelt - for this "high 
achievement." 

Your work on the front lines tells me that you have practical experience thinking about the 
impact of laws and policies on the lives of ordinary Americans. 

When you're involved in considering the nitty-gritty details of different policies? when you're 
actually in the game as a decisionmaker ? You have to figure out when to compromise and when 
to hold firm on a piece of legislation. You have to know exactly what the consequences of your 
recommendations will be. You have to think about the lives that will be impacted. 
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Y ou were the first woman Dean of Harvard Law School, There, you were widely credited with 
bringing together a faculty that was rife with division. 

Whether you were helping recruit talented professors to Harvard from across the political 
spectrum, or later, when you were working with senators from both parties on anti-tobacco 
legislation, you forged coalitions and found resolution between seemingly intractable parties. 

It strikes me that it takes a pretty extraordinary person who, after working in the Clinton 
Administration, can still gets a standing ovation from the Federalist Society? who inspires a 
group of 600 law school students to show up for a rally wearing 'T love Elena" t-shirts? who is 
widely credited with calming the factionalism that had previously roiled your law school. In 
several different jobs now, you have successfully managed lawyers, and worse yet, law 
professors - a group that can certainly be described as "fearless in the face of supervision"! 

In sum, you've had a lot of practical experience reaching out to people who hold very different 
beliefs, and that’s increasingly important on a very divided Supreme Court. That must be, by the 
way, why you have all the previous Solicitors General from the past 25 years ~ under both 
Democratic and Republican administrations - supporting you for this job. 

You also spent years teaching students as a law professor. You understand how law school 
allows students to dig deep into the details of a case and to see the shades of gray. 

I think those of us in Congress would do well to recall the spirit of law school more frequently?. 
To remember a time when it was our job to think through both sides of an argument and to give 
credence to the legitimate points for the other side. I believe that in government today, people 
need to engage, rather than retreat to the opposite eomers of the boxing ring. 

This brings me to a story about my fellow Minnesotan, Justice Harry Blackmun. His oldest 
daughter gave him a copy of Seott Turow's classic book One L for his 70th birthday. As you 
know, it is a book about the first year of law school. 

After reading the book. Justice Blackmun wrote a note to Scott Turow. He wrote, "Surely there is 
a way to teach law, strict and demanding though it might be, with some glimpse of its 
humaneness and basic good?. You so properly point out that there is room for flexibility and 
different answers, and that not all is black or white. If 1 ever learned anything on the bench," 
Justice Blackmun said, "it is that." 

It seems to me. General Kagan, that in all the jobs you've had, you have carried this spirit of law 
school with you - the spirit of constant engagement and good-faith efforts to reconcile different 
views. We would welcome such traits on our Supreme Court. 

I also see in you someone like your mentor and former boss, Thurgood Marshall - someone who 
thinks that the law is more than just an academic exercise. 

1, for one, would like to see someone who thinks very deeply about the consequences that legal 
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choices and legal decisions have on regular people. 

For me, 1 would welcome a Justice who, in the Lilly Ledbetter employment discrimination case, 
would raise — like Justice Ginsburg did — some real-world points, like: "What was Lilly supposed 
to do to file her complaint on time? Run around asking male employees what they were making? 
Sneak into their desks to see their paychecks?" 

1 would also welcome a Justice who, in the Exxon-Valdez case, would have thought - as Justice 
Stevens did - about the real-world impacts of slashing the damages that the jury had awarded to 
the 32,000 fisherman whose livelihoods were tragically impacted by the Exxon Valdez oil spill 
of 1989. 

While 1 do not know what you would have done in these cases, your practical experience leads 
me to believe you may have considered such things. 

Now, even with the variety of legal experiences that you have had, questions have been raised as 
to whether it is appropriate to nominate someone to be a Supreme Court Justice who has never 
been a judge before. 

As you know, more than one-third of all Supreme Court Justices throughout history didn't have 
prior judicial experience, including Chief Justice Rehnquist and Justices Brandeis and 
Frankfurter. 

In an acknowledgement of the importance of your real world experience, Justice Scalia said 
recently that he was "happy to sec that this latest nominee is not a federal judge - and not a judge 
at all." 

I think your practical experience will be helpful should you be confirmed to the Supreme Court, 
and 1 look forward to asking you more about that. 

As a former prosecutor. I'm particularly interested in your approach to criminal law cases. When 
I was the Hennepin County Attorney, 1 saw firsthand how the law can impact the lives of real 
people - whether it's crime victims and their families, or defendants, or the neighborhoods where 
people live and work. Of course, criminal justice cases that reach the Supreme Court involve 
complicated tradeoffs between competing values - safety, privacy, and liberty. I'd like to know 
more about how you expect to evaluate these issues. 

And in criminal cases as well as civil cases. I'd like to know how you would balance the text of 
statutes and the Constitution with pragmatic considerations based on your real-world experience. 

I often get concerned that pragmatic experiences are missing injudicial decision-making - such 
as when I looked at last year's Supreme Court decision in Melendez-Diaz where a majority 
broadly interpreted the Confrontation Clause to include crime lab workers, ereating potentially 
unwieldy and unnecessary requirements for prosecutors. 1 understand that during your tenure as 
Solicitor General, you filed a brief in a separate case with the Supreme Court that attempted to 
limit the holding of Melendcz-Diaz, and I want to ask you about that. 
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Finally, I want to ask you about some First Amendment issues you've written about, like the 
New York Times v. Sullivan standard in libel cases. 

As 1 consider your nomination, I also want to reflect on how far we've come: When Sandra Day 
O'Connor graduated from law school more than 50 years ago, the only offer she got from a law 
firm was for a position as a legal secretary. 

Justice Ginsburg faced similar obstacles. When she entered Harvard in the 1950s, she was only 
one of nine women in a class of more than 500 and one professor actually asked her to justify 
taking a place that could have gone to a man. 

I know you're well aware of the strides that women have made. In a 2005 speech, quoting Justice 
Ginsberg, you described a 191 1 student resolution at the University of Pennsylvania Law School, 
This resolution would have introduced a 250-per-weefc penalty on all students without 
mustaches! 

The women who came before you to be considered by this Committee helped blaze a trail. And 
although your record stands on its own, you are also - to borrow a line from Isaac Newton - 
"standing on the shoulders of giants." 

In the course of more than two centuries, 1 1 1 justices have served on the Supreme Court. Only 
three have been women. If you are confirmed, you will be the fourth, and for the first time in its 
history, three women would take their places on the bench when arguments are heard in the fall. 

Last year, at the confirmation hearings for Justice Sotomayor, I said 1 was looking for three 
things in a Supreme Court Justice: Good judgment, humility, and the ability to apply the law 
without fear or favor. 

I'd like to add one additional consideration to the three standards I mentioned last year; I'd like to 
see a Supreme Court Justice who is able to go into the back room when the Justices meet - and 
when no "ordinary citizens" are present - and bring some real-world perspective to the room. 

I'd like to see someone who wouldn't expect the victim in an employment discrimination case to 
go rifling through her male coworkers' desks to see what their pay stubs said. I'd like to see 
someone who wouldn't expect prosecutors to bring a crime lab analyst to every trial, even when 
the crime lab’s findings aren't disputed. 

This will be my focus at the hearing. I am hopeful that your background and experiences - to use 
the words of Teddy Roosevelt, the experiences of someone who has "actually [been] in the 
arena" - will help you be that person. I am hopeful that you will use your great skills and 
abilities to bring that commonsense perspective to the Court, and remember that the cases you 
hear involve real people - with real problems - looking for real remedies. 

Thank you. 
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Statement of 

The Honorable Herb Kohl 


United States Senator 
Wisconsin 
June 28, 2010 


Senator Kohl's Opening Statement on the Supreme Court Confirmation Hearing of 
Solicitor General Elena Kagan 
June 28, 2010 

Good morning Solicitor General Kagan. We welcome you today to the Committee and extend 
our congratulations to you on your nomination. 

If confirmed, you will bring to the court an impeccable resume and a formidable track record of 
accomplishments. And, you will bring a new perspective to the bench, as each new justice does, 
based on your life and your career. You come before us today not from the halls of our judicial 
monastery, but with the insight of a scholar and a teacher, and the political, policy and legal 
acumen of a White House aide, law school dean and the Solicitor General of the United States. 

Your encounters with the law- from its technical intricacies to its emotional controversies - have 
formed the lens through which you will judge the dilemmas of our democracy and the 
constitutional questions we face. At this hearing, we will try to learn from you how that lens will 
affect your judgment on the Court. 

Should you be confirmed, your decisions will impact our pocketbooks and our livelihoods, and 
determine the scope of our most cherished rights. From the right to privacy to the right to equal 
education, employment and pay; From the right to an attorney and a fair trial for the accused to 
the right to speak and worship freely. 

In these difficult economic times, in the wake of what could be the most horrific environmental 
crisis in our nation's history, and as we continue our fight against terrorism, we are mindful of 
the great influence you will have on the issues and cases that wash up on the shores of our courts. 
The questions you will confront are not only concepts for lawyers and courts to contemplate. 
Behind the volumes of legal briefs are real people with real problems. And beyond the individual 
parties to each case will stand the rest of us who will feel either the brunt or the bounty of your 
decisions. 

We hear the over-used platitudes from every nominee, that he or she will apply the facts to the 
law and faithfully follow the Constitution. But, deciding Supreme Court cases is not merely a 
mechanical application of the law. There will be few easy decisions and many cases will be 
decided by narrow margins. 
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You will not merely be calling balls and strikes. If that was the case then Supreme Court 
nominations and our hearings would not be the high stakes events they are today. But all of these 
things do matter and wc care deeply about the Supreme Court precisely because it rules on only 
the toughest and most challenging problems. We can all agree that your decisions will impact 
society long after you have left the court. Justice Oliver Wendell Holmes put it plainly, 
''Presidents come and go, but the Supreme Court goes on forever." 

That is why it is so important for us to know who you are. Solicitor General Kagan - what is in 
your heart and what is in your mind. We can gain some insight from your work for President 
Clinton and Justice Thurgood Marshall. But we have less evidence about what sort of judge you 
will be than on any nominee in recent memory. Your Judicial philosophy is almost invisible to 
us. 


We don't have a right to know in advance how you will decide cases, but we do have a right to 
understand your judicial philosophy and what you think about fundamental issues that will come 
before the court. As you said in your own critique of these hearings in 1 995, it is an 
"embarrassment" that Senators do not insist that a nominee reveal what kind of Justice she would 
make, by disclosing her views on important legal issues. 

The President has his vetting process and we in the Senate have our vetting process. But this 
hearing is the only opportunity for the American public to learn who you are. They deserve to 
learn about your views and motivations before you don the black robes of a Justice for a lifetime 
appointment. 

For each Supreme Court nomination in which 1 have participated, 1 have put each nominee to a 
test of judicial excellence and your nomination will be no different. 

First, a nominee must demonstrate that she has the competence, character, integrity, and 
temperament necessary for anyjudge or justice. And that she will have an open mind — not only 
willing to hear cases with an open mind, but also willing to decide cases with an open mind. 

I also look for a nominee to have the sense of values and judicial philosophy that are within the 
mainstream of legal thought in our country. No one, including the President, has the right to 
require ideological purity from a member of the Supreme Court. But we do have a right to 
require that the nominee accept both the basic principles of the Constitution and its core values 
implanted in society. 

Finally, we want a nominee with a sense of compassion. Compassion does not mean bias or lack 
of impartiality. It is meant to remind us that the law is more than a mental exercise or an 
intellectual feast. It is about the real problems that will shape the fabric of American life for 
generations to come. 

The great dilemmas of our democracy invite us to engage in a robust debate and my hope is that 
we can engage in a substantive and candid dialogue that will benefit not only those here on the 
Committee, but also the public. The American people want and deserve a process that is more 
than what you characterized as a "vapid and hollow charade" and which so fhtstrated you 1 5 
years ago. 
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In a tribute to Justice Marshall, you said that the stories he told to his law elerks served the 
purpose of reminding you that "behind the law there are stories - stories of people's lives as 
shaped by the law, [and] stories of people's lives as might be changed by the law." We are 
gathered here today to hear your stories - how your life has been shaped by the law and how our 
lives might be ehanged by the law when you are on the Court. 

### 
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Confirmation Hearings for the 
Appointment of Elena Kagan to the 
Supreme Court of the 
United States of America 

Hearings before the Judiciary Committee 
of the United States Senate 
July 1, 2010 

Testimony on Second Amendment 
and Related Issues 


Written Testimony of David B. Kopel 

Research Oirector, Independence Institute, Golden, Colorado. 

Associate Policy Analyst. Cato Institute, Washington, D.C. 

Adjunct Professor of Advanced Constitutional Law, Denver University, Sturm College of 
Law. WWW, davekopel.org. 

& 

Stephen P. Halbrook 

Attorney at Law, Fairfax, Virginia. Formerly Assistant Professor of Philosophy at George 
Mason University, Howard University, & the Tuskegoe Institute. Attorney for the prevailing 
party in the following Supreme Court cases: McDonald v. Chicago (2010)(for NRA), Small v. 
United States (2005)(on brief), Castillo v. United States (2000), Printz v. United States (1997), 
United States u. Thompson /Center Arms Co. (1992). Author oi‘ Securing Civil Rights: 
Frecdmcn, the Fourteenth Amendment, & the Right to Rear Arms', The Founder's Second 
Amendment', and Firearms Law Deskbook. www.stephenhalbrook.com. 

In regard to Second Amendment issues. Senators should carefully 
consider whether Elena Kagan will be a Supreme Court Justice like Hugo 
Black. In other words, can the Justice overcome a prejudiced background and 

1 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 00849 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



840 


professional record in order to become a Justice who will fully protect 
constitutional rights? 

Justice Black certainly did so. In Alabama, he had joined the Ku Klux 
Klan, and was elected to the U.S. Senate as the Klan’s candidate. As a 
practicing attorney, he had engaged in vicious race-baiting in the courtroom 
against people of color. ' Yet on the Supreme Court, Justice Black vigorously 
enforced the constitutional rules, such as the Equal Protection clause, against 
treating people of color as second-class citizens. He likewise staunchly 
defended the free speech, free press, assembly, and association right of civil 
rights organizations such as the NAACP. Today he is rightly remembered as 
a great Supreme Court Justice. 

As we will detail, there are many items in Ms. Kagan’s twentieth century 
legal record which raise very troubling concerns that she would not fully 
protect the Second Amendment rights of Americans, but instead would be 
willing to stretch the law in order to promote oppressive anti-gun laws and 
gun bans. 

However, her record in the twenty-first century at least suggests the 
possibility of a more open-minded attitude. Alexander "Sasha" Volokh is an 
Assistant Professor at Emory Law School. He attended Harvard Law School 
while Ms. Kagan was there. He recalls: 

In particular — and despite her presumably pro-gun-control views (see 
the David Kopel post helowl . she was a good friend of the HLS Target 
Shooting Club, which I founded in Fall 2001 and was the president of 
for two years.2 

There are plenty of law schools where the Dean would not be “a good 
friend” of a Target Shooting Club. While this one piece of evidence about 
Dean Kagan is not conclusive, it does suggest that Senators that there is at 
least a possibility that her attitude towards gun owners, firearms 
organizations, and the Second Amendment has changed since the twentieth 
century. 


' Steve Suitts, Hugo Bi^xck ok Alabama: How His Roots and E.ari.y Cajleek Shaped the 
Great Chmmpion of th e Constitution (2005). 

^ Sasha Volokh, My own Kagan experience. The VOLOKH CONSPIRACY wehlog. May 11, 2010, 
4:43 pm, httD://voIo kh. cam/2010/0.VI 1/mv-n u o-kp. a.-in c Knorieoco/ . Ho also note.s that Kagan, 
before becoming Dean, served as a cordial moderator for a gun control debate held at 
Harvard Law School. 
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If and only if her attitude as a Justice were dramatically different from 
her earlier record on gun issues — as Deputy White House Counsel and as a 
Supreme Court clerk, would there he reason to hope that as a Supreme Court 
Justice, she would fulfill her duty to respect and protect Second Amendment 
rights. 

The unfortunate lesson of the confirmation of Justice Sotomayor is that 
Senators who care about the Second Amendment cannot rely on platitudes 
about “settled law” or even direct promises to abide by Heller. Before this 
Committee, Ms. Sotomayor declared, “I understand the individual right fully 
that the Supreme Court recognized in Heller.” And, “I understand how 
important the right to bear arms is to many, many Americans.” 

To the Senate Judiciary Committee, Justice Sotomayor repeatedly averred 
that Heller is “settled law,” The Associated Press reported that Sen, Mark 
Udall “said Sotomayor told him during a private meeting that she considers 
the 2008 ruling that struck down a Washington, D.C., handgun ban as settled 
law that would guide her decisions in future cases.”® 

Yet on June 28, 2010, Justice Sotomayor joined Justice Breyer’s 
dissenting opinion in McDonald v. Chicago, and announced that Heller was 
wrongly decided and should be over-ruled. Apparently her true belief was not 
what she told this Committee, but instead: “In sum, the Framers did not 
write the Second Amendment in order to protect a private right of armed self 
defense.”'' 

So by “settled law,” nominee Sotomayor seems to have meant “not settled; 
should be overturned immediately.” 

Accordingly, statements from Ms. Kagan about Heller being “settled law” 
provide not an iota of assurance that as a Justice she would support Heller, 
rather than attempt to eliminate it. 

Evidence of a hostile attitude towards the Second Amendment can bo 
found starting at the beginning of her legal career. 

Adding to concerns is that her answer to this Committee on June 29 about 
tbe infamous NRA/KKK comparison was incomplete and somewhat 
misleading. 

“Not sympathetic” to Second Amendment claim. Sandidge v. United 
States, 520 A.2d 1057 (D.C. 1987), cert, denied, 484 U.S. 193 (1987), held that 
the Second Amendment only protects “collective” rights and not individual 

3 Julie Hir.schfeld Davis, Sotomayor's stance on gun rights prompts questions, ASSOCIATED 
Press, June 12, 2009. 

' McDonald v. Chicago, 561 U.S. , slip op. at 31 (2010) (Breyer, J., dissenting). 
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rights, and upheld D.C.’s handgun ban. As clerk for Justice Thurgood 
Marshall, Kagan recommended against Supreme Court review with the 
comment: “Petitioner’s sole contention is that the District of Columbia’s 
firearms statutes violate his constitutional right to ‘keep and bear Arms.’ I’m 
not sympathetic.” 

District of Columbia u. Heller, 128 S. Ct. 2783 (2008), resolved that the 
right is indeed individual and invalidated the District’s handgun ban. The 
dissents in that case reflect the continued lack of sympathy by some for the 
view that “the right of the people to keep and bear arms” refers, as do the 
First and Fourth Amendments, to a right of all individual American’s. 

Obviously the phrase “I’m not sympathetic” expressed Kagan’s personal 
views. It cannot be brushed off as a clerk expressing her Justice’s views. 

Unfortunately, evidence of prejudice also appears much later in Ms. 
Kagan’s career. 

Comparing the NRA and the KKK as “Bad guy orgs.” In a March 1996 
document on the proposed Volunteer Protection Act, Kagan expressed 
concern to Justice Department Attorney Fran Allegra that “Bad guy orgs” 
like the National Rifle Association and the Ku Klux Klan might be protected 
from lawsuits.^ Allegra assured Kagan that the NRA and KKK would not 
qualify, since they are not on the IRS list of non-profits; Allegra added: “We 
probably need to be careful about suggesting ‘bad’ organizations will qualify 
for the provision bill as it would suggest we are allowing ‘bad’ organizations 
to qualify for tax-exempt status.”® 

The comparison is outrageous and malicious. There is all the difference in 
the world between a civil rights group that is a political opponent of the 
current president — and an organization created for terrorism and racial 
oppression 

The White House explanation of the statement was implausible. 
According to the Washington Post: 

Here’s the White House version of events. At the time, two separate 
things were going on simultaneously. First, Clinton officials were 
concerned that the proposal would make it tougher for victims of gun 
violence to pursue liability claims. Officials viewed the bill as a major 
giveaway to the gun industry and the NRA. As part of analyzing the 


“ Box 70, Folder 6, p. 4. References are to http://www.elintonl ibrarv " ov/textual- 
Kaea nDPt; 1 1 r u i . 

Id. St 19. 
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impact in this area, Clinton lawyers looked at how it would benefit the 
NRA. 

In a second, separate development. Democratic members of Congress were 
worried that the act could protect the KKK and other hate groups from 
liability. Senator Patrick Leahy branded it the “KKK protection act.” That 
prompted Clinton lawyers to analyze how it would impact such groups - 
the KKK included.7 

If we hypothesize that this explanation is truthful, it would reveal legal 
incompetence. The Volunteer Protection Act was to protect volunteers. It 
obviously had nothing to do with “the gun industry” — which like other 
industries, uses paid employees, not volunteers.** 

Accordingly, the 2010 White House explanation about Kagan’s comment is 
not credible. Ms. Kagan is obviously intelligent enough to know the difference 
that a volunteer protection bill (which might protect the NRA, since the NRA 
has many volunteers) would not protect “the gun industry.” 

Before this Committee, Ms. Kagan provided an entirely different answer. 
The very existence of shifting explanations raises serious concerns about 
veracity. 

She told Senator Kyi that the NRA and KKK line was merely her notation 
of something that someone had told her on the telephone. This could perhaps 
be true for one specific document. But a different document, from Ms. Allegra, 


7 Greg Sargent, The Plum Line, Washington Post online, June 18, 2010; 3:21 PM ET, 
hUi)://voiccs.waHhingtoni}o :- it.com/iiluiii-line/201010G/late.st attack on kaean she com.htrnl . 

® Several years later, there was a bill introduced which actually was criticized “as a major 
giveaway to the gun industry and the NRA.” That bill protect the gun industry from lawsuits 
which had been filed some big-city mayors, starting in late 1998. Eventually, that bill was 
enacted as the 2005 Protection of Lawful Commerce in Arms Act. Because some 
municipalities had sued firearms trade associations, like the National Shooting Sports 
Foundation, the bill included lawsuit protection for firearms business associations, arguably 
including the NRA. 

We know that Kagan’s comments could not be about the PLCAA, which as of 1996 had 
not even been introduced. 

As of 1996, Congress wa.s considering a broad product liability reform bill (Gorton- 
Rockefeller). Conceivably, that bill might have been criticized as benefitting the gun 
industry, but it would not have benefited the NRA. 

The current White House spin makes no sense, since the subject line of the Allegra memo 
itself is “Charities Bill,” and the charitable volunteer bill is the only draft that is included in 
the folder. Kagan had separate, extensive files on product liability legislation. 
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makes it clear that it was Kagan who was instructing Allegra specifically to 
look up the non-profit status of the KKK and the NRA.'* 

It appears that neither the White House version nor the Kagan version of 
the story provides a full and credible explanation of what happened. Thus, it 
may be reasonable consider the remark according to the natural meaning of 
the words: reflecting a narrow-minded, mean-spirited, and very prejudiced 
animosity towards America’s oldest civil rights organization. 

It is unfortunately true that a person whose entire life has been spent in 
Manhattan, Cambridge, Chicago, and Washington may have a very parochial 
and ill-informed view of the NRA. Just as a person who in the first half of the 
twentieth century had only lived in Clinton, Mississippi; Hattiesburg, 
Mississippi; Clinton, Alabama; and Muscle Shoals, Mississippi, might have a 
very inaccurate and prejudiced view of the NAACP. 

Some judges overcome a narrow background, but some do not. 

It is worth noting that Kagan’s twinning of the NRA and the KKK reflects 
a profound ignorance of some important parts of our nation’s history. 

The President who decimated the first Ku Klux Klan was Ulysses S. 

Grant. He signed the Anti-Ku Klux Klan Act in 1871 (parts of which survive 
today as 42 U.S.C. §§ 1983 and 1985-86). In a report to Congress the 
following year, President Grant described parts of the South as 

under the sway of powerful combinations popularly known as 
“Ku-Klux Klans,” the objects of which were, by force and terror, 
to prevent all political action not in accord with the views of the 
members, to deprive colored citizens of the right to bear arms and 
of the right to a free ballot, to suppress schools in which colored 
citizens were taught, and to reduce the colored people to a 
condition closely akin to that of slavery . . . .'O 

Carrying out his constitutional duty to see that the laws be faithfully 
executed. President Grant devoted substantial federal resources — including 
the military — to suppressing the domestic terrorist organization. 

After having been twice elected President of the United States, Ulysses 
Grant was later elected President of the National Rifle Association, serving in 
1883 as the NRA’s eighth President. 


9 Fran Allegra to Elena Kagan, March 27, 1996, KCL 0090586 (“For now, I think we need to 
be cautious in picking examples of organizations. If you have other name.s you want me to 
run down in the Cumulative List, I would be glad to check them out.”) 

"> Ex. Doc. No. 268, 42nd Cong., 2d Sess. 2 (April 19, 1872) (empha.sis added). 
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From the NRA’s founding in 1871, nine of the NRA’s finst ten presidents 
were high-ranking Union officers during the Civil War. 

The NRA has always stood up for civil rights, including the right to keep 
and bear arms without regard to race, color, or creed. The historic role of the 
KKK was to deprive African Americans of this right. 

The cofounder of the NRA was General Ambose Everett Burnside, who 
had recently finished two terms as Governor of Rhode Island. As a Union 
General, he had been a leader at integrating the freedmen into combat roles. 
As the Providence Journal later put it, Burnside was “One of the first of the 
regular army officers to approve heartily of Mr. Lincoln’s emancipation 
policy, he was also one of the first to favor the arming of black troops, and one 
of the most successful in training them for action.”*' 

After founding the NRA, Burnside was elected Senator from Rhode Island. 
He fought against racial segregation in the military, and proposed that West 
Point adopt an affirmative action admissions plan for blacks. 

The sixth NRA President, General Winfield Scott Hancock, was nationally 
extolled as “the hero of Gettysburg.” As Democratic nominee for U.S. 
President in 1880, he had lost the popular vote by less than 10,000 votes, and 
if he had won the swing state of New York, he would have won the electoral 
vote. Hancock was remarkable for his time, always treating black people as 
equals, even before the Civil War. In 1880, Hancock led a national campaign 
to vindicate a black cadet at West Point who had been attacked by some 
white cadets, but whom the West Point administration claimed had injured 
himself. 

The NRA’s Articles of Incorporation omitted something that was common 
for other sporting organizations at the time; a racial exclusion clause. In 
contrast to many other organizations and clubs created in the late 19'*' and 
early 20'*’ centuries — such as the U.S. Lawn Tennis Association, the 
Professional Golf Association, the New York Athletic Club (for track and 
field), and the Amateur Athletic Union (same), the NRA welcomed members 
and athletes of every race. 

The NRA was the governing body for the sport of rifle shooting, and 
eventually became the governing body for almost all the shooting sports. In 
this way, the NRA set a good example of racial integration and equality for 
the millions of Americans who participated in the shooting sports. Even 


*' Quoted in Ben Perley Poore, The Life and Public Services of Ambrose E. Burnside; 
Citizen, Soldier, Statesman 265 (Providence: J.A. & R.A. Reid, 1882) (available on 
GoogleRooks). 
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during the worst of Jim Crow, a NRA match was one place where blacks and 
whites were exactly equal, and where skin color did not matter. 

In the very segregated Washington, D.C., of the 1930s and 1940s, the 
shooting range at NRA National Headquarters was the only integrated place 
where a young black man could go and feel fully welcome. At least that was 
the experience of Richard Atkinson, a black man who grew up in the District 
during those years, and who was later was elected a director of the National 
Rifle Association. 

The NRA’s contribution to America are not limited to racial equality. The 
NRA has instructed millions of Americans how to handle guns safely and 
responsibly. Since the 1980s, the NRAs “Eddie Eagle” program has taught 
over ten million children that if they see a gun, “Stop! Don’t touch! Leave the 
area. Tell an adult.” The NRA has trained much of the nation’s police, and 
many of the nation’s police trainers. Eight U.S. Presidents have been NRA 
members — probably more than of any other civic organization in the United 

States. 

After World War II, President Harry S. Truman thanked the NRA: 

During the war just ended, the contributions of the Association 
in the matter of small-arms training aids, the nation-wide pre- 
induction training program, the recruiting of experienced small- 
arms instructors for all branches of the armed services, and 
technical advice and assistance to Government civilian agencies 
aiding in the prosecution of the war — all contributed freely and 
without expense to the Government — have materially aided our 
war effort. 


Vilely equating the National Rifle Association of America and the Ku Klux 
Klan might be fashionable in the bigoted confines of an Upper West Side 
cocktail party in Manhattan. But no one who presently holds such beliefs 
could be fit to servo on the Supreme Court. Nor could someone who equated 
other honorable civic organizations (such the NAACP, ACLU, AFL-CIO) to 
the Klan. 


With the exception of the Boy Scouts, who automatically make the current U.S. President 
into the Honorary Boy Scouts President. 

's Reprinted in Federal Firearms Legislation: Hearings Before the Subcommittee to 
Investigate Juvenile Delinquency of the Committee on the Judiciary, United States Senate. 
90th Gong. 484 (1968). 
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Does narrow-mindedness have legal consequences? The record shows that 
it does. 

Drafting Clinton's 1997 order banning import of rifles that had been 
considered “sporting” and importable since 1968. 

In 1994, Congress enacted a temporary (10-year) ban on so-called “assault 
weapons.” The manufacture and import of new “assault weapons” was 
banned.’* In 1990, Congress had enacted a different statute to prevent the 
domestic assembly from foreign parts of guns that President Bush had 
banned from importation in 1989. Thus, Congress had clearly defined what 
was a non-importable “assault weapon.” 

However, a more general law, the Gun Control Act of 1968 requires that 
to be importable, firearms must be “particularly suitable for or readily 
adaptable to sporting purposes.”*^ 

When the Bureau of Alcohol, Tobacco and Firearms was created in 1968, 
it took up the duty of determining which guns were importable. Under the 
BATF criteria, the import of many sporting rifles was allowed. Although 
some rifles have a cosmetic military appearance, the BATF criteria focused 
on the guns’ function. 

Dissatisfied that firearms importers were strictly complying with the 1990 
and 1994 statutory definitions of “assault weapons,” President Clinton 
wished to ban more gun imports. So he sidestepped Congress, decreed a 
suspension of import permits, and ordered a new study by BATF with the 
foregone conclusion that the targeted firearms would no longer be considered 
“sporting” and hence not importable.’* 

Democratic Senator Pat Leahy, who was then the ranking member of the 
Senate Judiciary Committee, wrote to President Clinton that he “strongly 
believes that using a Presidential directive to avoid the normal legislative 
process regarding any changes to the assault weapons ban is the wrong way 
to go.”” 

In response to question from Senator Russ Feingold on June 29, Ms. 

Kagan said that her gun control work with President Clinton “actually 
bipartisan support here in Congress.” At least in regard to the import ban, 
this was not accurate. The very reason for imposing the ban 


18 U.S.C. §§ 921(a)(30) (definition), 922(v) (prohibition). 

18 U.S.C. § 925(d)(3). 

President Clinton’s Memorandum for the Secretary of the Treasury, Subject: Importation 
of Modified Semiautomatic Assault- Type Rifles, Nov. 14, 1997. 
http://rpc.senate.gov/releases/1998/importban-kf.htm. 
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administratively — for evading what Senator Leahy called “the normal 
legislative process” — was the absence of congressional support. 

As requested by Clinton, Charles F.C. Ruff and Elena Kagan worked on 
drafting the ban directive.** 

The directive is filled with exaggerated rhetoric about what it 
mischaracterized as “Assault-Type Rifles.” (Under the proper technical 
definition, an “assault rifle” is a selective-fire weapon capable of full 
automatic fire.*®* The Kagan-Ruff directive states: “A recent letter from 
Senator Dianne Feinstein emphasized again that weapons of this type are 
designed not for sporting purposes but for the commission of crime.”®** 

This was patent nonsense. It might be seriously believed by someone who 
had no experience with America’s broad culture of hunting and target 
shooting. But every one of the 58 banned guns was used in target 
competitions. Some had names like “Hunter” or “Sporter.” 

The notion that respectable European sporting gun companies, some of 
which have been in business for centuries, were catering to a supposed 
American market of criminals by selling them expensive rifles was ridiculous. 

This kind of rhetoric defames the millions of law-abiding Americans who 
purchased and own such rifles for lawful purposes. 

To Senator Feingold, Ms. Kagan said that her White House work was “to 
keep guns out of the hands of criminals, to keep guns out of the hands of 
insane people.” Not so, in regards to the rifle ban. The ban was not directed to 
improving background checks, or cracking down on the black market. The 
ban kept guns out of the hands of law-abiding American citizens. 

As directed, BATF claimed that the rifles had become, overnight, no 
longer “particularly suitable for or readily adaptable to sporting purposes.” 
The basis for this new assertion was that BATF solicited comments from 
hunting guides, and found that the guns were rarely recommended for 


Memorandum for the President, Nov. 13, 1997. (Box 9, folder 3, p. 70.) References are to 
http;//www. clintonlibrary.gov/textual-KaganDPC.htm. 

“Assault rifles are short, compact, selective-fire weapons .... Assault rifles . . . are capable 
of delivering effective full automatic fire ....’’ HAROLD E. JOHNSON, SMALL ARMS 
Identification & Operation Guide - Eurasian Communist Countries io5 (Defense 
Intelligence Agency 1980). 

■‘*1' So-called assault weapons “were used in only a small fraction of gun crimes prior to the 
ban: about 2% according to most studies and no more than 8%. Most of the AWs used in 
crime arc assault pistols rather than assault rifles.” Christopher S. Koper, An Updated 
Assessment of the Federal Assault Weapons Ban: Impacts on Gun Markets and Gun Violence, 
1994-2003 (Report to the National Institute of Justice, U.S. Dep’t. of Justice 2004), at 2. The 
firearms at issue here were not even defined as “assault weapons." 
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hunting trips. A.s if the only gun that is a “sporting” gun is one used by 
people who can afford to take trips with a professional guide. This is 
economic snobbery in the extreme — rather like claiming that the only foods 
permissible for human consumption are those which are the favorites of 
professional chefs. 

In a minority of states, hunting is not allowed with magazines holding 
more than ten rounds. 22 So therefore Kagan and the Clinton administration 
claimed that rifles which accept detachable clips that can hold more than ten 
rounds are not “sporting.” 

But in fact, magazines of more than ten rounds are commonly used for 
many target shooting sports and competitions, and are required in some, as 
extensive evidence showed. 

Besides, even if we presume that hunting according to the restrictive rules 
in a minority of states is the one and only firearms sport, the statute says: 
“particularly suitable for or readily adaptable to” sporting purposes. 22 

A legal challenge was brought, 2 ^ but ATF’s newly-minted application of 
the sporting criteria was upheld under the doctrine of “deference” to agency 
expertise. Springfield, Inc. v. Buckles, 292 F.3d 813 (D.C. Cir. 2002). The 
court rejected the importer’s contention that “even if its rifles are not 
‘particularly suitable for’ ‘sporting purposes,’ they are ‘readily adaptable to’ 
that end because they can accept small magazines,” and accepted ATF’s view 
that “particularly suitable for or readily adaptable to” meant “particularly 


^ Department of the Treasury Study on the Importability of Modified Semiautomatic Assault Rifles (April 
1998), httD://www.atf.gov/Dublication'^/download/trc’as/treas-studv-on-sporting>suitabilitv-of-modified- 
semiautomatic-assauit-rifles-pdf . 

22 For example, for deer hunting with a rifle, the following 13 states have a magazine 
capacity restriction of 10 or less: Arizona, Colorado, Florida, Maine, Maryland, Mississippi, 
Nevada, New Hampshire, New York, Oklahoma, Oregon, South Dakota, Vermont. 

2'^ Emphasis added. The Firearms Owners’ Protection Act of 1986 amended 18 U.S.C. § 
925(d)(3) to state that “the Secretary shall authorize a firearm ... to be imported if the 
firearm ... is generally recognized as particularly suitable or readily adaptable to sporting 
purposes.” § 105, P.L. 99-308, 100 Stat. 449, 459 (1986). FOPA’s “shall authorize” replaced 
“may authorize” language from the 1968 GCA. The old GCA had said that “the Secretary 
may authorize a firearm ... to be imported ... if the person importing . . . the firearm . . . 
establishes to the satisfaction of the Secretary” that the firearm “is generally recognized as 
particularly suitable or readily adaptable to sporting purposes,” FOPA passed the Senate 79- 
15, with 30 Democrats in favor and 13 opposed. Among the Democratic senators voting favor 
were Joe Bidcn, George Mitchell, John Glenn, and A1 Gore. FOPA passed the House 292-130, 
with Democrats voting 131 in favor and 115 opposed. House Democrats who voted for FOPA 
included Tom Lantos, Tim Wirth, Lee Hamilton, Dan Glickman, Jim Florio, Mike Synar, 

Tom Daschle, Tom Foley, and Lcs Aspin. The lead House sponsor, Harold Volkmer, was a 
Democrat; he now serves on the NRA Board of Directors. 

See Brief for Appellant, 2001 WL 36037956, and Reply Brief for Appellant, 2001 WL 
36037958. Halbrook was counsel for appellant. 
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suitable for and readily adaptable to” sporting purposes. Id. at 818. The court 
accorded ATF discretion to deem shooting competitions and target shooting 
as not being “sporting purposes.” Id. 

When the ban was announced, one of Kagan’s helpers in the White House, 
Jose Cerda stated, “We are taking the law and bending it as far as we can to 
capture a whole new class of guns.”^® 

Mr. Cerda was exactly right. Kagan bent the law to claim that “sporting” 
gun use does not include formal target shooting competitions, or informal 
target practice. Kagan bent the law to claim that “or” means “and.” She 
banned 58 different models of rifles from the hands of law-abiding American 
citizens. 2® 

Her legal skills were impressive. She had very accurately gauged how 
much the courts would let her get away with. Which was quite a lot. 

A Supreme Court Justice has tremendous power to “bend” the law. 
Without over-ruling Heller, a future Court could bond the law so much that 
much of the Second Amendment might be eviscerated. 

As she accurately told Senator Feingold on June 29, 2010, the Supreme 
Court will soon have to set a standard of review for Second Amendment 
cases, and provide more guidance about what types of anti-gun laws are 
unconstitutional. 

Of Ms. Kagan’s activities in the Clinton White House took place before 
Heller was decided, but the idea that the Second Amendment guarantees a 
meaningful individual right was well-known in the late 1990s. 

Specific constitutional provisions aside, one of the most important jobs of 
the Supreme Court is to stop Executive Branch abuses of power. Ignoring a 
statute which says “or” — especially when the “or” was inserted for the specific 
purpose of reducing the government’s ability to ban guns, is itself an abuse of 
power. So is claiming that the sole standard for “sporting” use of guns is the 
activity of people who pay for professional guided hunts. 

Ms. Kagan’s leading role in the 1997 import ban raises very serious 
concerns that as a Justice, she could turn a blind eye to Executive Branch 
abuses of the Second Amendment, and perhaps of other rights. 

To her credit, on another import issue, Kagan did stick to the plain 
language of the law. The 1994 Crime Act banned magazines holding more 


Steve Berry, Clinton Moves to Limit Import of Assault Guns, LOS ANGELES TIMES, Oct. 
22, 1997. 

26 The list of banned guns is available at BUREAU OP ALCOHOL, TOBACCO, FIREARMS AND 
Explosives, Federal Firearms Regulations Guide 2005 (ATF pub. 5300.4, Sept. 2005), 
p. 167. http-V/vv ww. a tr.gov.ipublieiitioi'is/download/u/atf - P-5300-4 . pdf. 
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than ten rounds, but only those “manufactured after the date of enactment” 
in 1994.2'^ Despite that clear language, BATF sought to apply the ban to all 
imported magazines. “The Department of Justice found that this [BATF’s] 
interpretation, which was challenged in two lawsuits, was not supportable as 
a matter of law.”^* 

The Clinton archives include a BATF memo arguing that the law 
prohibited import of the magazines “regardless of the date of manufacture.” 
Kagan wrote: “Plain language, guys.’’^® Indeed, the language was so plain 
that government counsel would not argue otherwise in litigation. 

Suggestion of a Presidential decree criminalizing handgun sales if 
the Supreme Court invalidated the federal mandate that State and 
local law enforcement conduct background checks. 

Printz V. United States, 521 U.S. 898 (1997), held that Congress could not 
commandeer State and local Chief Law Enforcement Officers (CLEOs) to 
conduct federal background checks on handgun purchasers. The provision of 
the Brady Act so requiring, 18 U.S.C. § 922(s)(2), was thus invalidated based 
on principles of Federalism and the Tenth Amendment. 

After oral argument but before the decision was handed down, the 
following memo appeared: “Based on Elena’s suggestion, I have also asked 
both Treasury and Justice to give us options on what POTUS [President of 
the United States] could do by executive action - for example, could he, by 
executive order, prohibit a FFL [Federal Firearms Licensee] from selling a 
handgun w/o a CLEO certification.”^® 

Yet the Brady Act was very clear that the only obligation of an FFL to a 
CLEO was to provide notice and a copy of a handgun transferee’s intent to 
receive a handgun. The FFL could then sell gun after either: 1. Eeceiving 
authorization from the CLEO, or 2. After five business days had passed. 18 
U.S.C. § 922(s)(l)(A). 

The Brady Act was written in this way for the specific purposes of 
allowing the handgun sale if the CLEO had not acted within five business 
days. 


2’ 18 U.S.C.§ 921(a)(31)(A). 

28 “Importation of Large Capacity Ammunition Feeding Devices,” undated. (Box 9, Folder 2, 

p. 11.) 

22 Box 6, Folder 12, p. 20. 

™ Dennis K. Burke 03/17/9711:02:31 AM, Box 9, Folder 14, p. 27. 
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To suggest that the President might forbid the gun sale even after five 
business days had passed was flagrantly contrary to the direct and clear 
language of the Brady Act itselfA* 

The best interpretation of the Kagan memo was that — flouting the law 
which Congress had enacted specifically to set the rules for handgun sales — 
Kagan was asking for a search for some other law which might be bent or 
stretched so that the President could claim the unilateral authority to ban 
handgun sales. And such a presidential order really would have been a ban, 
since in many jurisdictions (including the entire state of Ohio) local law 
enforcement chose to not perform background checks. 

In some jurisdictions, law enforcement had no capability to perform the 
checks, even if they wanted to. For example, Sheriff Printz was responsible 
for a Montana county the size of Rhode Island. At any given time, there were 
only three sheriffs department officers on duty, including the Sheriff himself. 
Stretched thin, they had no time to conduct investigations of all the handgun 
purchasers in the county. 

At the worst, the Kagan query seems to assume an extraordinary power of 
the President to make law. The Supreme Court noted in the Steel Mills 
Seizure Cases: “In the framework of our Constitution, the President’s power 
to see that the laws are faithfully executed refutes the idea that he is to be a 
lawmaker. . . .The first section of the first article says that ‘All legislative 
Powers herein granted shall be vested in a Congress of the United States . . . 

’”32 Within minutes of the ruling, President Truman complied by returning 
the mills to their owners. 

In contrast, as Ms. Kagan anticipated the Printz decision, she began 
searching for ways to evade the Court’s decision, and the plain language of 
the law enacted by Congress. 

First Amendment 

It has been often and accurately said that the Second Amendment cannot 
long endure without a robust First Amendment, Other witnesses will testify 

3' In Printz, the Supreme Court not only invalidated the federal command to CLEOs, but 
added that the sheriff was “prohibited from taking on these federal responsibilities under 
state law.” Printz, 521 U.S. at 934 n.l8. Nonetheless, President Clinton wrote an open letter 
to CLEOs nationwide urging them to continue to conduct the checks. As counsel for Sheriff 
Printz, Stephen Halhrook wrote to President Clinton and Attorney General Reno urging 
them to state that they wore not suggesting that CLEOs violate their own State laws. (See 
Box 9, Folder 10, p. 48.) A response was drafted arguing that the CLEO checks would be 
justified as type of joint federal-state criminal investigation. The draft was circulated to 
Kagan and others but never sent. (Box 9, Folder 10, p, 46-47.) 

® Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587-88 (1952). 

14 
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about Ms. Kagan’s record on the First Amendment, which is much more 
extensive than her Second Amendment record. 

It is clear enough, however, that not since Robert Bork has the Senate 
Judiciary Committee held hearings on a Supremo Court nominee with a well- 
established record of favoring substantial contraction of existing First 
Amendment rights. 

Conclusion 

McDonald v. Chicago was not the end of the Second Amendment story, 
but the beginning of an important new chapter. With guidance from the 
Supreme Court, lower courts all over the country will face many new 
questions under the Second Amendment. Is it constitutional that Illinois 
provides no legal way for a citizen to carry a firearm in public for lawful 
protection? That Maryland has a system for granting handgun carry permits, 
but that in practice almost no-one except the politically influential is granted 
a permit? That New York City takes many months to process applications to 
possess a handgun in the home? That some Massachusetts permits require 
that a gun in the home never ho loaded, even in self-defense? That in New 
Jersey, it is a major felony to take your unloaded gun to a friend’s home, and 
allow him to examine the gun while you watch? That some jurisdictions ban 
guns because of cosmetic factors? That a 1971 conviction for marijuana 
possession prohibits a woman in 2010 from possessing any firearm, even if 
she has led an exemplary life since 1971? That federal law only allows 
sporting gun imports, but not imports of guns which are well-suited for lawful 
self-defense? 

If some of these laws seem to Senators to be obviously unconstitutional, it 
must be remembered that the law can be bent and stretched; if a 
straightforward statute can be stretched beyond its plain meaning so as to 
allow an executive order banning 58 models of rifles, the more general 
language of the Second Amendment could be far easier to bend. 

Hugo Black showed that despite a nominee’s background, it is sometimes 
appropriate to hope for the best rather than to fear the worst. Please consider 
each possibility carefully for Ms. Kagan. 


15 
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June 7, 2010 

Senator Patriek Leahy 

Senator Jeff Sessions 

United States Senate 

Committee on the Judiciary 

224 Dirksen Senate Offiee Building 

Washington, DC 20510 

Dear Senators Leahy and Sessions: 

We are writing in support of Solicitor General Elena Kagan’s nomination to become an 
Assoeiate Justice of the United States Supreme Court. While speaking as individuals and not on 
behalf of our schools, we write from the unique vantage point of deans at U.S, law schools. 

From that perspective we observed General Kagan’s work and accomplishments at Harvard. 
Many of us also know her academic work well. And, in the interest of lull di.sclosure, we should 
add that some of us are personal friends of the nominee. 

Elena Kagan excels along all relevant dimensions desired in a Supreme Court Justice. 

Her knowledge of law and skills in legal analysis are first-rate. Her writings in constitutional 
and administrative law are highly respeeted and widely cited. She is an incisive and astute 
analyst of law, with a deep understanding of both doctrine and policy. In terms of intelligence 
and intellectual ability, she is superbly qualified to sit on the United States Supreme Court. 

As Dean of the Harvard Law School, General Kagan demonstrated a number of other 
attributes that eould be considered key to serving as an Associate Justice. She was a superb and 
successful dean, among other reasons, because of her willingness to listen to diverse viewpoints 
and give them all serious consideration. She revealed a strong and consistent aptitude for forging 
coalitions that achieved smart and .sensible solutions, often in the face of seemingly insoluble 
conflict. She was, at the same time, able to make decisions and lead when and where decision- 
making and leadership were essential. This ability to hear opinions from strongly opposed sides 
and to find resolutions that all can accept, and that even those who disagree can respect, are 
exactly what wc should want in a collegial body like the Court, Elena Kagan has, over the 
course of her career, consistently exhibited patience, a willingness to li.sten, and an ability to 
lead, alongside enormous intelligence. The same qualities that enabled her to unify what .some 
de,scribed as a fractious campus will serve the nation, and the Constitution, well. 

Finally, Elena Kagan is known to us as a person of unimpeachable integrity. She will 
inspire those around her to pursue law and justice in a way that makes us proud. 

Sincerely yours, 

Larry D. Kramer 

Dean and Richard E. Lang Professor of Law 
Stanford Law School 
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On behalf oflhe following Law School Deans 
Linda L. Ammons 

Dean, Widcner University School of Law 
Judith Areen 

Interim Dean and Paul Regis Dean Professor of Law, Georgetown University Law Center 
Hannah R. Artcrian 

Dean and Professor of Law, Syracuse University 
John Charles Boger 

Dean and Wade Edwards Distinguished Professor of Law, University of North Carolina 
Chapel Hill, School of Law 

Jeffrey S. Brand 

Dean and Professor of Law, University of San Francisco School of Law 
Penelope Bryan 

Dean and Professor of Law, Whittier l4tw School 
livan Caminker 

Dean and Branch Rickey Collegiate Professor of Law, University of Michigan Law School 
John Carroll 

Doan and Ethel P. Malugen Professor of Law, Cumberland School of Law, Samford University 
Hiram E. Chodosh 

Dean and Professor of Law, University of Utah S. J. Quinney College of Law 
Phillip J. Closius 

Dean, University of Baltimore School of Law 
John E. Corkery 

Dean and Professor of Law, The John Marshall Law School 
Nora V, Demleitncr 

Dean, Hofstra University School of Law 
Matthew Diller 

Dean, Benjamin N. Cardozo School of Law 
John M. A. DiPippa 

Dean and Distinguished Professor of Law and Public Policy, 

University of Arkansas at Little Rock 
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JoAnnc A. Epps 

Dean, Temple University Beasley School of Law 

Melissa Essary 

Dean, Campbell Law School 

Michael Fitts 

Dean, University of Pennsylvania Law School 
Bryant G. Garth 

Dean and Chief Executive Officer, Southwestern Law School 
Arthur R, Gaudio 

Dean and Professor of Law, Western New England College, School of Law 
Kenneth Gormley 

Dean and Professor of Law, Duquesne University School of Law 
Claudio Grossman 

Dean, American University, Washington College of Law 
Phoebe A. Haddon 

Dean and Professor of Law, University of Maryland School of Law 
Lawrence K. Flcllman 

Dean and Professor of Law, Oklahoma City University School of Law 
Joan W. Howarth 

Dean and Professor of Law, Michigan State University College of Law 
Eric S. Janus 

President and Dean, William Mitchell College of Law 
Robert H. Jerry, II 

Dean and Levin, Mabie and Levin Professor, Levin College of Law, University of Florida 

George R. Johnson, Jr. 

Dean and Professor of Law, Elon University 

Martin Katz 

Dean and Professor, University of Denver Sturm College of Law 
Flarold J. Krent 

Dean and Professor of Law, Chicago- Kent College of Law, IIT 
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David F. Levi 

Dean and Professor of Law, Duke Law School 
Robert H. Klonoff 

Dean and Professor of Law, Lewis and Clark Law School 
Lisa A. Kloppenberg 

Dean and Professor of Law, University of Dayton School of Law 
Paul G. Mahoney 

Dean, University of Virginia School of Law 
Leo P. Martinez 

Acting Chancellor and Dean, William B. Lockhart Professor of Law, University of California 
Hastings College of Law 

Richard A. Matasar 

Dean and President, New York Law School 
Philip McConnaughay 

Dean, Penn State University, The Dickinson School of Law 
Joyce E. McConnell 

William J, Maier, Jr. Dean and Thomas R. Goodwin Professor of Law, 

West Virginia University College of Law 

Martha Minow 

Dean, Harvard Law School 

Blade D. Morant 

Dean, Wake Forest University School of Law 
Makau Mutua 

Dean, SUNY Distinguished Professor, Professor of Law, Floyd H. & Hilda L. Hunst Faculty 
Scholar, University at Buffalo Law School, The State University of New York 

Charles L Nelson 

Dean and Professor of Law, Faulkner University, Jones School of Law 
Maureen A. O'Rourke 

Dean and Professor of Law, Boston University School of Law 
Margaret L. Paris 

Philip H, Knight Dean, University of Oregon School of Law 
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Jeremy Paul 

Dean and Thomas F. Gallivan, Jr. Professor of Real Property Law, 

University of Connecticut School of Law 

Raymond C. Pierce 

Dean and Professor of Law, North Carolina Central University School of Law 
Robert C. Post 

Dean and Sol and Lillian Goldman Professor of Law, Yale Law School 
Peter Pitegoff 

Dean, University of Maine School of Law 
Richard L. Revesz 

Dean and Lawrence King Professor of Law, New York University School of Law 
Jim Rosenblatt 

Dean, Mississippi College School of Law 
Irma S. Russell 

Dean and Professor, University of Montana School of Law 
Lawrence Sager 

Dean, The University of Texas School of Law 
Michael H. Schill, 

Dean and Harry N. Wyatt Professor of Law, The University of Chicago Law School 
David M. Schizer 

Dean, Columbia University School of Law 
Kurt L. Schmoke 

Dean, Howard University School of Law 
Jay Sonison 

Dean, Valparaiso University School of Law 
Emily A. Spieler 

Dean and Edwin Hadley Professor of Law, Northeastern University School of Law 
Athomia Steele 

Dean and Professor of Law, Nova Southeastern University, Shepard Broad Law Center 
Kathleen Sullivan 

Former Dean and Stanley Morrison Professor of Law, Stanford Law School 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 00868 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



859 


Symcon Symconidcs 

Dean and Alex L. Parks Distinguished Professor of Law, Willamette University College of Law 
William M. Treanor 

Dean, Fordham University School of Law 

Dr. Roberto P. Aponte Toro 

Dean, University of Puerto Rico School of Law 

Barry R. Vickrey 

Dean and Professor, University of South Dakota School of Law 
Kevin Washburn 

Dean and Professor of Law, University of New Mexico School of Law 
Jack. M. Weiss 

Chancellor, Louisiana State University, Paul M. Herbert Law Center 
Joan G. Wcxicr 

Joseph Crea Dean and Professor of Law, Brooklyn Law School 
Patricia White 

Dean, University of Miami School of Law 
Rebecca White 

Dean, University of Georgia School of Law 
David Yellen 

Dean and Professor, Loyola University Chicago School of Law 
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eiCJpD.LQ 

Richard D. Land 



THE ETHICS & 

RELIGIOUS LIBERTY 
COMMISSION 

OF THE SOUTHERN BAPTIST CONVENTION 

June 25, 2010 

The Honorable Patrick J. Leahy, Chainnan 
Senate Judiciary Committee 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

Next week, the Senate Judiciary Committee will begin its confirmation hearings for Ms. Elena Kagan. Her 
record causes many reasons for alarm. Ewen as she lacks any judicial experience, her views expressed on such 
critical issues as, among other things, the First Amendment, the role of the judiciary, the sanctity of human life, 
and homosexuality greatly concern us. 

Throughout her career, Kagan has been very outspoken on her lack of respect for First Amendment rights. 

Kagan beiieve.s that speech may be regulated if the government's motives are pure. This was clearly 
demonstrated in her oral arguments before the Supreme Court in Citizens United v. Federal Election 
Commission that the government has a right to limit interest group involvement in campaign finance. We are 
very concerned about the potential impact of this view. 

Additionally, she has made it clear through associations and writings that she admires activist judges. We are 
deeply alarmed that she considers former Israeli Supreme Court Justice Aharon Barak to be her judicial hero. He 
is well-known for his extreme views on judicial activism, even stating that “the constitution thus becomes a 
living norm and not a fossil, preventing the enslavement of the present to the past." 

We are also concerned with Kagan’s lack of respect for unborn children. As revealed in a memo she co-authored 
to then-President Clinton w'hile serving as his legal advisor, Kagan was instrumental in delaying enactment of a 
ban on the heinous practice of partial-birth abortion for several years, urging the president to support a Senate 
strategy that would advance a phony ban. Kagan also has criticized the Supreme Court’s decision in Rust v. 
Sullivan upholding a law allowing the federal government to bar funding from health clinics that promote and 
encourage abortion as a method of family planning. Further, she has agreed with a National Bioethics Advisory 
Commission report on cloning which found that creating embryos solely for research pur]50ses was ethical. 

Kagan has also advocated, at times very strongly, for the expansion of homosexual right.s. As dean of the 
Harvard School of Law, she barred military recruiters from campus in response to her personal objections with 
the military’s “Don’t Ask, Don’t Tell" policy. She called the policy a “moral injustice of the first order." She 
also has provided a weak defense of the Defense of Marriage Act while Solicitor General. 

This record is vcr>' disconcerting. As the Judiciary Committee soon begins confiimalion hearings on Elena 
Kagan as the next Supreme Court justice, we urge you to do all you can to bring out ail the facts on these 
matters, and if these troubling i.ssues remain, to vole against her confirmation. 

Sincerely, 


Main Office • Wl Cmnmcrcc .Sireef, Snile 5.S0. Nashville. TN 37203 • ;>ihw615.2-M.249.'> • 
UlandHoiuscmCapitotllill • .SOA Semna Streci. N.B.. 'Aishingrro, D.C 20002 • m.MrSlOr. • /i/.v 2iG.;Vf7,«f(:A 
crlc.coni 
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June 23, 2010 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


The Honorable Jeff Sessions 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


Dear Chairman Leahy and Ranking Member Sessions: 

We write in support of Elena Kagan’s nomination to become an Associate Justice 
of the Supreme Court of the United States. Each of us served as a law clerk to a Justice 
of the Supreme Court during 1987-88, when Elena was a law clerk to Justice Thurgood 
Marshall. Many of us have had the opportunity to work with Elena, or observe her work, 
during the ensuing years. All of us believe that Elena would be an outstanding Ju.sticc. 

As was evident during our clerkship year, and borne out by her many remarkable 
accomplishments since then, Elena is an extraordinarily able lawyer. She has a superb 
legal mind and a rich knowledge of constitutional and administrative law. She also 
works hard, writes well, and is a very quick .study. Her legal and intellectual 
qualifications to serve on the Supreme Court are exceptional. 

Each of us came to recognize during our clerkship year that apart from her 
surpassing legal ability, Elena is remarkably fair-minded and intellectually honest. As a 
group we had - and continue to have - different views from each other on a number of 
issues. Regardless of whether any given one of us agreed or disagreed with Elena on a 
particular issue, however, we came to appreciate her approach in those situations. She 
always has had a wonderful temperament, and is an extraordinary listener who is 
genuinely interested in what other people think. Elena is able to advance, and at times 
adjust, her positions while maintaining respect for and openness to other views. It is no 
surprise that in her tenure as Harvard Dean, she gained a reputation for consensus- 
building and openness to diverse viewpoints. Wc expect her ability to be a great 
colleague would serve the Court well if she is confirmed. 

Collectively wc clerked for ten Justices who each employed his or her clerks in 
different ways. We all understood, however, that our role as clerks was to serve the 
Justice, not to seek to impose our personal views. In discharging our duties as clerks, 
each of us attempted to be mindful of our individual Justice’s approach to legal questions, 
and wc believe Elena did as well. 
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The Honorable Patrick J. Leahy, Chairman 
The Honorable Jeff Sessions, Ranking Member 
June 23, 2010 


In sum, based on our experience working with Elena while serving all of the 
Justices of the Supreme Court, wc believe that she is exceptionally well-qualified to serve 
on the Court. 


Respectfully, 


Sharon L. Beckman 

Law Clerk, OT 1987 

Associate Justice Sandra Day O’Connor 


Richard D. Bernstein 
Law Clerk, OT 1987 
Associate Justice Antonin Scalia 


Albert J. Boro, Jr. 

Law Clerk, OT 1987 
Associate Justice Byron White 


Emily Buss 

Law Clerk, OT 1987 

Associate Justice Harry Blackmun 


Paul T. Cappuccio 

Law Clerk, OT 1987 

Associate Justice Antonin Scalia 


Steven T. Catlett 

Law Clerk, OT 1987 

Associate Justice Sandra Day O’Connor 


Dan C. Chung 

Law Clerk, OT 1987 

Associate Justice Anthony M. Kennedy 


Richard A. Cordray 
Law Clerk, OT 1987 
Associate Justice Byron White 
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The Honorable Patrick J. Leahy, Chairman 
The Honorable Jeff Sessions, Ranking Member 
June 23,2010 


Ann M. Kapplcr 

Law Clerk, OT 1987 

Associate Justice Harry Blackmun 

Peter D. Keisler 

Law Clerk, OT 1987 

Associate Justice Anthony M. Kennedy 


Michael P. Doss 

Law Clerk, OT 1987 

Associate Justice Thurgood Marshall 


Gregory S. Dovcl 

Law Clerk, OT 1987 

Retired Chief Justice Warren E. Burger 


Ronald A. Klain 
Law Clerk, OT 1987 
Associate Justice Byron White 

Harry Litman 

Law Clerk, OT 1987 

Associate Justice Thurgood Marshall 


Alan C. Michaels 

Law Clerk, OT 1987 

Associate Justice Harry Blackmun 


R. Charles Miller 

Law Clerk, OT 1987 

Chief Justice William H. Rehnquist 

Randolph D. Moss 

Law Clerk, OT 1987 

Associate Justice John Paul Stevens 


Teresa Wynn Roseborough 

Law Clerk, OT 1987 

Associate Justice John Paul Stevens 


J. Anthony Downs 

Law Clerk, OT 1987 

Chief Justice William H. Rehnquist 


Eincr R. Elhauge 

Law Clerk, OT 1987 

Associate Justice William J. Brennan, Jr. 


Mark H. Epstein 

Law Clerk, OT 1987 

Associate Justice William J. Brennan, Jr. 


Miguel A. Estrada 

Law Clerk, OT 1987 

Associate Justice Anthony M. Kennedy 


Abner S. Greene 

Law Clerk, OT 1987 

Associate Justice John Paul Stevens 


Joseph R. Guerra 

Law Clerk, OT 1987 

Associate Justice William J. Brennan, Jr. 


E. Joshua Rosenkranz 
Law Clerk, OT 1987 
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The lionorable Patrick J. Leahy, Chairman 
The Honorable Jeff Sessions, Ranking Member 
June 23, 2010 


Associate Justice William J. Brennan, Jr. 


Carol S. Steiker 

Law Clerk, OT 1987 

Associate Justice Thurgood Marshall 


William L. Taylor 

Law Clerk, OT 1987 

Chief Justice William H. Rehnquist 


Robert H. Tiller 

Law Clerk, OT 1987 

Assoeiate Justice Antonin Scalia 


E. Lawrence Vincent 
Law Clerk, OT 1987 
Associate Justice Anthony M. Kennedy 
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Hon. Patrick J. Leahy 

Chairman, U.S. Senate Committee on the Judiciary 
433 Russell Senate Office Building 
Washington, D.C. 20510 

Hon. Jefferson B. Sessions 

Ranking Member, U.S. Senate Committee on the Judiciary 
335 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

We the undersigned professors of law write in support of the confirmation of Elena Kagan as an 
Associate Justice of the United States Supreme Court. 

Solicitor General Elena Kagan has distinguished herself as an exceptionally intelligent, knowledgeable, 
and fair-minded lawyer who would serve the Court with deep respect for the rule of law. She has extensive 
knowledge of the Court and its role in American society. After clerking for Judge Abner Mikva, she worked at 
the Supreme Court as a clerk for Justice Thurgood Marshall. For the past year, she has represented the United 
States before the Court as the nation’s first female Solicitor General. For many years as a scholar at the 
University of Chicago School of Law and Harvard l.aw School, she studied and wrote about the Court and our 
other branches of government. She also worked in both the White House and Congress and, therefore, has a first- 
hand understanding of the work of the Court and its interactions with the executive and legislature. 

Ms. Kagan’s stellar academic record at Princeton, Oxford, and Harvard Law School is a testament to her 
intellect and extraordinary work ethic. That she went on to serve in government as senior counsel to then-Senator 
Joe Biden, who was chair of the Senate Judiciary Committee, and as President Bill Clinton’s Associate White 
House Counsel, deputy assistant to the President for Domestic Policy, and deputy director of the Domestic Policy 
Council speaks volumes about her commitment to public service and our country. When not working in 
government, Ms. Kagan was helping to strengthen the profession by educating young minds as a professor at the 
University of Chicago School of Law and as the first female dean of Harvard Law School. 

Ms. Kagan is uniformly described as a brilliant lawyer by colleagues, but she has also demonstrated her 
deep understanding of people and institutions, most notably In her leadership of Harvard Law School. She is 
widely credited with making peace among a divided faculty while, at the same time, winning strong reviews from 
a student body whose depth and diversity increased during her tenure. 

Ms. Kagan will bring to the Supreme Court years of study of the law, a keen intellect, and experience as a 
law clerk, academic, presidential advisor, and the nation’s chief litigator. She is exceptionally well qualified to 
take her place on the Court as an Associate Justice. We urge her speedy confirmation. 

Sincerely, 


William 

Andreen 

AL 

University of Alabama School of Law' 

Heather 

Elliott 

AL 

University of Alabama School of Law 

Scott 

England 

AL 

University of Alabama School ofLaw 

Brian 

Fair 

AL 

University of Alabama School of Law 

Tony 

Freycr 

AL 

University of Alabama School of Law 

Harry 

Hopkins 

AL 

University of Alabama School ofLaw 

Martha 

Morgan 

AL 

University of Alabama School of Law 

Norman J. 

Singer 

AL 

University of Alabama School of Law 

School affiliations are listed for identification purposes only, and shall not be construed as the 
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Adjoa 

Aiyetoro 

AR 

University of Arkansas at Little Rock, William H. Bowen School of Law 

Lynn 

Foster 

AR 

University of Arkansas at Little Rock, William H. Bowen School of Law 

Susan 

Schneider 

AR 

University of Arkansas School of £,aw 

Stephen 

Sheppard 

AR 

University of Arkansas School of Law 

Jennifer 

Eiames 

AZ 

Arizona State University Sandra Day O'Connor College of Law 

Bob 

Bartels 

AZ 

Arizona State University Sandra Day O’Connor College of Law 

Charles 

Callcros 

AZ 

Arizona Stale University Sandra Day O'Connor College of Law 

David 

Kader 

AZ 

Arizona State University Sandra Day O'Connor College of Law 

Gary 

Lowenthai 

AZ 

Arizona State University Sandra Day O'Connor College of Law 

Alan A. 

Matheson 

AZ 

Arizona State University Sandra Day O’Connor College of Law 

George 

Schatzki 

AZ 

Arizona State University Sandra Day O'Connor College of Law 

Milton R. 

Schroeder 

AZ 

Arizona State University Sandra Day O'Connor College of Law 

Michael A. 

Yamcll 

AZ 

Phoenix School of Law 

Charles E. 

Ares 

AZ 

University of Arizona Rogers College of Law 

Barbara 

Atwood 

AZ 

University of Arizona Rogers College of Law 

Ellen 

Bublick 

AZ 

University of Arizona Rogers College of Law 

Gabriel "Jack" 

Chin 

AZ 

University of Arizona Rogers College of Law 

David A. 

Gantz 

AZ 

University of Arizona Rogers College of Law 

Sarah 

Gotschall 

AZ 

University of Arizona Rogers College of Law 

Pamela A. 

Liberty 

AZ 

University of Arizona Rogers College of Law 

Marc L. 

Miller 

AZ 

University of Arizona Rogers College of Law 

Barak 

Orbach 

AZ 

University of Arizona Rogers College of Law 

Suzanne 

Rabc 

AZ 

University of Ari7z>na Rogers College of Law 

Caro! M. 

Rose 

AZ 

University of Arizona Rogers College of I.aw (& Yale Law School, Emeritus) 

Andrew 

Silverman 

AZ 

University of Arizona Rogers College of Law 

John W. 

Strong 

AZ 

University of Arizona Rogers College of Law 

EllioU 

Weiss 

AZ 

University of Arizona Rogers College of Law 

David B. 

Wexler 

AZ 

University of Arizona Rogers College of Law 

Glenn C. 

Smith 

CA 

California Western School of Law 

Drucilla StendcT 

Ramey 

CA 

Golden Gate University School of Law 

John 

Schick 

CA 

Humphreys College Laurence Driven School of Law 

FJlen P. 

Aprill 

CA 

Loyola Law School 

Theodore 

Seto 

CA 

Loyola Law School 

Harry M. 

Caldwell 

CA 

Pepperdine University School of Law 

Carol A. 

Chase 

CA 

Pepperdinc University School of Law 

Kristine S. 

Knaplund 

CA 

Pepperdine University School of Law 

Edward J. 

Larson 

CA 

Pepperdinc University School of I.aw 

Shelley 

Saxer 

CA 

Pepperdinc University School of Law 

Patrieia 

Cain 

CA;IA 

Santa Clara University School of Law (& University of Iowa College of Law) 

Michael 

Dor IT 

CA 

Southwestern Law School 

Austen L. 

Parrish 

CA 

Southwestern l4iw School 

Katherine 

Sheehan 

CA 

Southwestern Law School 

Barbara A. 

Babcock 

CA 

Stanford l^w School 

Joshua 

Cohen 

CA 

Stanford Law School 

William 

Cohen 

CA 

Stanford Law School 

Jeffrey L. 

Fisher 

CA 

Stanford Law School 

Richard T. 

Ford 

CA 

Stanford Law School 

Barbara H, 

Fried 

CA 

Stanford Law School 

Lawrence 

Friedman 

CA 

Stanford Law School 

Deborah 

Hensler 

CA 

Stanford Law School 

Mark G. 

Kelman 

CA 

Stanford Law School 

Lawrence 

Marshall 

CA 

Stanford Law School 

Norman W. 

Spaulding 

CA 

Stanford Law School 


* School all’iliationsare listed for identificalion purposes only, and shall noi be consirued as the endorscincni of any institution. 
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Catherine 

Alhiston 

CA 

UC Berkeley School of Law 

Daniel 

Farbcr 

CA 

UC Berkeley School of l.aw 

Laurel 

Fletcher 

CA 

UC Berkeley School of Law 

Philip P. 

Frickey 

CA 

UC Berkeley School of I.aw 

Anne 

Joseph O'Connell 

CA 

UC Berkeley School of Law 

Jeff 

Selbin 

CA 

UC Berkeley School of Law 

Jonathan 

Simon 

CA 

UC Berkeley School of Law 

David Alan 

Sklansky 

CA 

UC Berkeley School of Law 

Vikram 

Amar 

CA 

UC Davis School of Law 

Carlton F.W. 

Larson 

CA 

UC Davis School of Law 

Mark 

Aaronson 

CA 

UC Hastings College of the Law 

Joseph 

Grodin 

CA 

UC Hastings College of the Law 

John D. 

Leshy 

CA 

UC Hastings College of the Law' 

David 1. 

Levine 

CA 

UC Hastings College of the Law 

Melissa 

Nclken 

CA 

UC flastings College of the Law 

Roger C. 

Park 

CA 

UC Hastings College of the Law 

Michael B. 

Salerno 

CA 

UC Hastings College of the Law 

Gail E. 

Silverstein 

CA 

UC Hastings College of the Law 

Joanna 

Weinberg 

CA 

UC Hastings College of the Law 

Richard 

Zitrin 

CA 

UC Hashngs College of the Law 

Erwnn 

Chemerinsky 

CA 

UC Irvine School of Law 

Joseph F.C. 

DiMento 

CA 

UC Irvine School of Law 

Carrie 

Hcmpel 

CA 

UC Irvine School of Law 

Henry 

Weinstein 

CA 

UC Irvine School of Law 

Richard 

Abel 

CA 

UCLA School of l.aw 

Alison Grey 

Anderson 

CA 

UCLA School of Law 

Peter L. 

Arenella 

CA 

UCLA School of Law 

Scott L. 

Cummings 

CA 

UCLA School of Law 

Sharon 

Doiovich 

CA 

UCLA School of Law 

Carole 

Goldberg 

CA 

UCLA School of Law 

Patrick D. 

Goodman 

CA 

UCLA School of Law 

Joel 

Handler 

CA 

UCLA School of Law 

Kenneth L. 

Karst 

CA 

UCLA School of Law 

Leon 

Letwin 

CA 

UCLA School of Law 

Douglas 

Lichtman 

CA 

UCLA School of Law 

Christine A. 

Littleton 

CA 

UCLA School of Law 

Jennifer 

Mnookin 

CA 

UCLA School of Law 

Gary 

Orfteld 

CA 

UCLA School of Law 

Lara 

Stemple 

CA 

UCLA School of Law 

Tim 

Igicsias 

CA 

University of San Francisco School of Law 

Maya 

Manian 

CA 

University of San Francisco School of Law 

Rebecca 

Brown 

CA 

University ofSouthern California Gould School of Law 

Alexander M. 

Capron 

CA 

University of Southern California Gould School of Law 

Mary L. 

Dudziak 

CA 

University of Soutiiem California Gould School ofLaw 

Susan R. 

Estrich 

CA 

University ofSouthern California Gould School of Law 

Aricla J. 

Gross 

CA 

University ofSouthern California Gould School ofLaw 

Gregory C. 

Keating 

CA 

University of Southern California Gould School of l.aw 

Thomas D. 

Lyon 

CA 

University of Southern California Gould School of Law 

Heidi L. 

Rummcl 

CA 

University ofSouthern California Gould School ofLaw 

Robert 

Salizman 

CA 

University ofSouthern California Gould School ofLaw 

Lawrence 

Levine 

CA 

University of the Pacific, McGeorge School of 1 aw 

John Cary 

Sims 

CA 

University of the Pacific, McGeorge School ofLaw 

Michael 

Viticllo 

CA 

University of the Pacific, McGeorge School ofLaw 

' School affiliations ai 
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Philip 

Wile 

CA 

University of the Pacific, McGcorge School of Law 

Neil 

Cogan 

CA 

Whittier Law School 

J. Denny 

Haythom 

CA 

Whittier Law School 

Brad 

Bemthal 

CO 

University of Colorado Law School 

Melissa 

Hart 

CO 

University of Colorado Law School 

Scott A. 

Moss 

CO 

University of Colorado Law School 

Helen 

Norton 

CO 

University of Colorado Law School 

Michael J. 

Waggoner 

CO 

University of Colorado Law School 

Marianne 

Wesson 

CO 

University of Colorado Law School 

Jerome 

Borison 

CO 

University of Denver Sturm College of Law 

J. Robert 

Brown, Jr. 

CO 

University of Denver Sturm College of Law 

Rhonda 

Brownstein 

CO 

University of Denver Sturm College of Law 

Howard 

Rosenberg 

CO 

University of Denver Sturm College of Law 

Bruce 

Ackerman 

CT 

Yale Law School 

Amy 

Chua 

CT 

Yale Law School 

Dennis R. 

Curtis 

CT 

Yale Law School 

Stephen B. 

Duke 

CT 

Yale l^w School 

William 

Eskridge 

CT 

Yale [.aw School 

Daniel C. 

F.sty 

CT 

Yale Law School 

Heather 

Gerken 

CT 

Yale Law School 

Robert W. 

Gordon 

CT 

Yale Law School 

Henry 

Hansmann 

CT 

Yale Law School 

Dan M. 

Kahan 

CT 

Yale Law School 

Douglas A. 

Kysar 

CT 

Yale Law School 

Carroll L, 

Lucht 

CT 

Yale Law School 

Daniel 

Markovits 

CT 

Yale Law School 

Judith 

Resnik 

CT 

Yale Law School 

Jed 

Rubenfeld 

CT 

Yale Law School 

Reva 

Siegel 

CT 

Yale Law School 

John G. 

Simon 

CT 

Yale Law School 

Kate 

Stith 

CT 

Yale Law School 

Michael J. 

Wishnic 

CT 

Yale Law School 

John Fabian 

Witt 

CT 

Yale Law School 

Stephen 

Wizner 

CT 

Yale Law School 

Nancy 

Abramowitz 

DC 

American University Washington College of Law 

Binny 

Miller 

DC 

American University Washington College of Law 

Corrine 

Parver 

DC 

American University Washington College of Law 

Richard J. 

Wilson 

DC 

American University Washington College of Law 

Stacy 

Brustin 

DC 

Catholic University of America Columbus School of Law 

William 

Kaplin 

DC 

Catholic University of America Columbus School of Law 

Catherine R. 

Klein 

DC 

Catholic University of America Columbus School of Law 

David A. 

Lipton 

DC 

Catholic University of America Columbus School of Law 

Jane H. 

Aiken 

DC 

Georgetown University Law Center 

Jeffrey 

Bauman 

DC 

Georgetown University Law Center 

David 

Cole 

DC 

Georgetown University Law Center 

Peter 

Edelman 

DC 

Georgetown University Law Center 

Carrie 

Menkcl-Meadow 

DC 

Georgetown University Law Center 

John 

Olson 

DC 

Georgetown University Law Center 

Abbe 

Smith 

DC 

Georgetown University Law Center 

William 

Vukowich 

DC 

Georgetown University Law Center 

Phyllis 

Goidfarb 

DC 

The George Washington University Law School 

Francis 

Catania 

DE 

Widener University School of Law 

Andrew 

Strauss 

DE 

Widener University School of Law 


• Scbooi affiliations are listed for identificalion purposes only, and shall not be construed astlte endorsement of any institution. 4 
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Marsha B. 

Freeman 

FL 

Gerard 

Glynn 

FL 

Robert 

Abrams 

FL 

Laura 

Boeckman 

FL 

Elizabeth Lee 

DeCoux 

FL 

Rebckah A. 

Gleason 

FL 

Nancy 

Hogshead-Makar 

FL 

Robert 

Hornstein 

FL 

Darren R. 

Latham 

FL 

Julia H. 

McLaughlin 

FL 

Alexander G. 

Moody 

FL 

Christopher J. 

Roederer 

FL 

Narcissa 

Smith 

FL 

Rod 

Sullivan 

FL 

Wenona Yvonne 

Whitfield 

FL 

Margaret (Peggy) 

Maisel 

FL 

Kerri L, 

Stone 

FL 

Leonard 

Strickman 

FL 

Paolo 

Annino 

FL 

Barbara 

BanofT 

FL 

Tara Leigh 

Grove 

FL 

Lawrence S. 

Kricger 

FL 

Jim 

Rossi 

FL 

Mark 

Scidenfeld 

FL 

Nat S. 

Stem 

FL 

Lesley 

Wexier 

FL 

Heather Perry 

Baxter 

FL 

Ronald Benton 

Brown 

FL 

Marilyn 

Cane 

FL 

Tony 

Chase 

FL 

Michael J. 

Dale 

FL 

Doug 

Donoho 

FL 

Pearl 

Goldman 

FL 

Joseph D. 

Harbaugh 

FL 

Linda F. 

Harrison 

FL 

Robert 

Hartscll 

FL 

Joel A. 

Mintz 

FL 

Ivan J. 

Reich 

FL 

Florence 

Shu-Acquaye 

FL 

Charlene L. 

Smith 

FL 

Robert 

Batcy 

FL 

Stuart 

Freeman 

FL 

Ann M. 

Piccard 

FL 

Michael 

Rustad 

FL 

Michael 

Swygert 

FL 

Candace 

Zierdt 

FL 

Fletcher N' 

Baldwin 

FL 

JefTrey 

Davis 

FL 

George 

Dawson 

FL 

Nancy E. 

Dowd 

FL 

Lawrence 

Lokken 

FL 

Leonard L. 

Riskin 

FL 

Danaya C. 

Wright 

FI, 


Barry University Dwayne O. Andreas School of Law 

Barry University Dwayne O. Andreas School of Law 

Florida A&M University College of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida Coastal School of Law 

Florida International University College of Law 

Florida International University College of Law 

Florida International University College of Law 

Florida State University College of Law 

Florida State University College of Law 

Florida State University College of Law 

Florida State University College of Law 

Florida State University College of Law 

Florida State University College of Law 

Florida State University College ofLaw 

Florida State University College ofLaw 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Nova Southeastern University I^aw Center 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Nova Southeastern University Law Center 

Stetson University College ofLaw 

Stetson University College ofLaw 

Stetson University College ofLaw 

Stetson University College ofLaw 

Stetson University College of Law 

Stetson University College ofLaw 

University of Florida, Levin College ofLaw 

University of Florida, Levin College of Law 

University of Florida, Levin College of Law 

University of Florida, Levin College of Law 

University of Florida, Levin College ofLaw 

University of Florida, Levin College ofLaw 

University of Florida, Levin College ofl.aw 


• School aOliiatTons are listed for identification purposes only, and shall not beconstnied as the cndorscTtienl of any institution. 
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Michele DeStefano 

Beardsicc 

FL 

University of Miami School of l,aw 

Donald 

Jones 

FL 

University of Miami School of Law 

Dennis 

I-ynch 

FL 

University of Miami School of Law 

JoNei 

Newman 

FL 

University of Miami School of Law 

Keith 

Rosenn 

F!. 

University of Miami School of Law 

Bruce J. 

Winick 

FI. 

University of Miami School of Law 

Sally 

Wise 

FL 

University of Miami School of Law 

Kelly Casey 

Mullally 

GA 

Atlanta's John Marshall Law School 

Johan 

Van der Vyver 

GA 

Emory University School of Law 

Gerald 

Weber 

GA 

Emory University School of Law 

Mark 

Budnitz 

GA 

Georgia State University College of Law 

Jeffrey D. 

Diamond 

GA 

Georgia State University College of Law 

Marjorie 

Girth 

GA 

Georgia State University College of Law 

Randall 

Hughes 

GA 

Georgia State University College of Law 

Marjorie Fine 

Knowles 

GA 

Georgia State University College of Law 

Theodore Y. 

BlumofF 

GA 

Mercer University School of Law 

Richard W. 

Crcswcll 

GA 

Mercer University School of Law 

Sarah 

Gerwig-Moore 

: GA 

Mercer University School of Law 

Suzianne D. 

Painter-Thome GA 

Mercer University School of Law 

David T. 

Ritchie 

GA 

Mercer University School of Law 

Scott 

Titshaw 

GA 

Mercer University School of Law 

Donal Christopher 

Wells 

GA 

Mercer University School of Law 

David 

Shipley 

GA 

University of Georgia School of Law 

Jason 

Solomon 

GA 

University of Georgia School of Law 

Donald 

Wilkes, Jr. 

GA 

University of Georgia School of Law 

Ronald C. 

Brown 

HI 

University of Hawaii at Manoa William S. Richardson School of Law 

Alison W. 

Connor 

HI 

University of Hawaii at Manoa William S. Richardson School of Law 

Linda Hamilton 

Krciger 

HI 

University of Hawaii at Manoa William S. Richardson School of Law 

Mari 

Matsuda 

HI 

University of Hawaii at Manoa William S. Richardson School of Law 

Rachel Alanc 

Ogdie 

HI 

University of Hawaii at Manoa William S. Richardson School of Law 

Carole J. 

Petersen 

Hi 

University of Hawaii at Manoa William S. Richardson School of l,aw 

Fric 

Young 

HI 

University of Hawaii at Manoa William S. Richardson School of Law 

Andrea 

Charlow 

!A 

Drake University Law School 

Sally 

Frank 

lA 

Drake University Law School 

Mark 

Kcndc 

lA 

Drake University Law School 

Maura 

Strassberg 

lA 

Drake University Law School 

David 

Walker 

lA 

Drake University Law School 

David C. 

Baldus 

lA 

University of Iowa College of Law 

Stephen J. 

Burton 

lA 

University of Iowa College of Law 

William G, 

Buss 

lA 

University of Iowa College of Law 

Jonathan 

Carlson 

lA 

University of Iowa College of Law 

Nancy 

Hauserman 

!A 

University of Iowa College of Law 

Norman William 

Hines 

lA 

University of Iowa College of Law 

Linda K. 

Kerbcr 

lA 

University of Iowa College of Law 

Linda A. 

McGuire 

lA 

University of Iowa College of Law 

Leonard 

Sandler 

lA 

University of Iowa College of Law 

Barbara A. 

Schwartz 

lA 

University of Iowa College of Law 

Serena 

Sticr 

lA 

University of Iowa College of Law 

Patrick D. 

Costello 

ID 

University of Idaho College of Law 

Maureen E. 

Laflin 

ID 

University of Idaho College of Law 

Richard 

Seamon 

ID 

University of Idaho College of Law 

Ralph L. 

Brill 

IL 

Chicago Kent College of Law, Illinois Institute of Technology 

Steven J. 

Heyman 

IL 

Chicago Kent College of Law, Illinois Institute of Technology 


• School affllialions are listed for idcntincalion purposes only, and shall not be constnied as the widorscment of any institution. 6 
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Harold J. 

Krent 

!L 

Chicago Kent College of Law, Illinois Institute of Technology 

Sheldon 

Nahmod 

IL 

Chicago Kent College of Law, Illinois Institute of Technology 

Henry H. 

Perritt, Jr. 

IL 

Chicago Kent College of Law, Illinois Institute of Technology 

Natalie Brouwer 

Potts 

IL 

Chicago Kent College of Law, Illinois Institute of Technology 

Carolyn 

Shapiro 

IL 

Chicago Kent College of Law, Illinois Institute of Technology 

Joan 

Steinman 

IL 

Chicago Kent College of Law, Illinois Institute of Technology 

Margaret G. 

Stewart 

IL 

Chicago Kent College of Law, Illinois Institute of Technology 

Richard W. 

Wright 

IL 

Chicago Kent College of Law, Illinois Institute of Technology 

Andrew D. 

Leipold 

IL 

College of Law at the University of Illinois Urbana-Champaign 

Allan J, 

Stemstein 

IL 

College of Law at the University of Illinois Urbana-Champaign 

Frederick R. 

Ball 

IL 

DePaul University College of Law 

Craig M. 

Boise 

IL 

DePaul University College of Law 

Mary Anne 

Capron 

IL 

DePaul University College of Law 

Valeric 

Leopold 

!L 

DePaul University College of Law 

Mary Rita 

Luccke 

IL 

DePaul University College of Law 

John C. 

Roberts 

11. 

DePaul University College of Law 

Allison Brownell 

Tirres 

IL 

DePaul University College of Law 

John 

Blum 

IL 

Loyola University Chicago School of Law 

Ted 

Donner 

IL 

Loyola University Chicago School of Law 

Stuart 

Duhi 

IL 

Loyola University Chicago School of Law 

Margaret (Peggy) 

McCormick 

IL 

Loyola University Chicago School of Law 

Margaret L. 

Moses 

IL 

Loyola University Chicago School of Law 

Francis Patrick 

Murphy 

IL 

Loyola University Chicago School of Law 

Sandra 

Rosenbloom 

IL 

Loyola University Chicago School of Law 

Nadia N. 

Sawicki 

IL 

Loyola University Chicago School of Law 

Allen 

Shoenberger 

IL 

Loyola University Chicago School of Law 

Joseph L. 

Stone 

IL 

Loyola University Chicago School of Law 

Brett 

Zeeb 

IL 

Loyola University Chicago School of Law 

Elvia R. 

Arriola 

IL 

Northern Illinois University 

Shari Seidman 

Diamond 

IL 

Northwestern University 

Stephen B. 

Goldberg 

IL 

Northwestern University School of Law 

John P. 

Heinz 

IL 

Northwestern University School of Law 

Donald 

Hilliker 

IL 

Northwestern University School of Law 

Marc J. 

Lane 

IL 

Northwestern University School of Law 

Nancy C. 

Loeb 

IL 

Northwestern University School of Law 

Harlan A. 

Loeb 

IL 

Northwestern University School of Law 

Warren 

Lupcl 

IL 

Northwestern University School of Law 

Sheila 

Maloney 

IL 

Northwestern University School of Law 

Sylvia 

Neil 

IL 

Northwestern University School of Law 

Roger 

Pascal 

IL 

Northwestern University School of Law 

Jane E. 

Raley 

IL 

Northwestern University School of Law 

Christopher T. 

Shccan 

IL 

Northwestern University School of Law 

Kimberly A. 

Yuracko 

IL 

Northwestern University School of Law 

Albert 

Alschuicr 

IL 

Northwestern University; University of Chicago 

Robert E. 

Beck 

IL 

Southern Illinois University School of Law 

Leonard 

Gross 

IL 

Southern Illinois University School oFLaw 

Paul E. 

McGreai 

IL 

Southern Illinois University School of Law 

Alice M. 

Noble-Allgire 

IL 

Southern Illinois University School of Law 

Susan Marie 

Connor 

IL 

The John Marshall Law School 

Lurene 

Contento 

IL 

The John Marshall Law School 

Mary Jean 

Dolan 

!L 

The John Marshall Law School 

Michael G. 

Hcyman 

IL 

The John Marshall Law School 

Allen Richard 

Kamp 

IL 

The John Marshall Law School 

' School affiliations are listed for identitlcalion purposes only, and shali not be constnied as the endorsement of any institution. 
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Walter J. 

Kendall 1!) 

!L 

The John Marshall Law School 

Michael P. 

Seng 

IL 

The John Marshall Law School 

Debra Pogrund 

Stark 

IL 

The John Marshal! Law School 

Mark E. 

Wojcik 

IL 

The John Marshal! I^w School 

Gregory A. 

Adamski 

U. 

University of Chicago Law School 

Lisa 

Bernstein 

IL 

University of Chicago Law School 

Anu 

Bradford 

!L 

University of Chicago Law School 

Emily 

Buss 

IL 

University of Chicago Law School 

Karen 

Conti 

IL 

University of Chicago Law School 

Bernard E. 

Harcourt 

IL 

University of Chicago Law School 

Mark J. 

Hcyrman 

IL 

University of Chicago Law School 

Jonathan 

Masur 

IL 

University of Chicago Law School 

Eric A. 

Posner 

IL 

University of Chicago Law School 

Adam M. 

Samaha 

IL 

University of Chicago Law School 

Alison 

Sicgler 

IL 

University of Chicago Law School 

Geoffrey R. 

Stone 

IL 

University of Chicago Law School 

David A. 

Strauss 

IL 

University of Chicago Law School 

Craig M. 

Bradley 

IN 

Indiana University Maurer School of Law 

Charles G. 

Geyh 

IN 

Indiana University Maurer School of Law 

Dawn 

Johnson 

IN 

Indiana University Maurer School of Law 

Robert S. 

Meitus 

IN 

Indiana University Maurer School of Law 

Fred 

Bicsecker 

IN 

Indiana University School of Law - Indianapolis 

Christopher J. 

Braun 

IN 

Indiana University School of Law - Indianapolis 

Robert 

Brookins 

IN 

Indiana University School of Law - Indianapolis 

Daniel B. 

Dovenbarger 

IN 

Indiana University School of Law - Indianapolis 

Nicholas L. 

Georgakopoulos 

IN 

Indiana University School of Law - Indianapolis 

Robert A. 

Katz 

IN 

Indiana University School of Law - Indianapolis 

Janice E. 

Kreuscher 

IN 

Indiana University School of Law - Indianapolis 

Norman 

Lefstein 

IN 

Indiana University School of Law - Indianapolis 

Anthony J. 

Rose 

IN 

Indiana University School of Law - Indianapolis 

Joseph P. 

Bauer 

IN 

Notre Dame Law School 

Thomas F. 

Broden 

IN 

Notre Dame Law School 

Douglass 

Cassel 

IN 

Notre Dame Law School 

Barbara 

Pick 

IN 

Notre Dame Law School 

L. Kent 

Hull 

IN 

Notre Dame Law School 

Thomas 

Shaffer 

IN 

Notre Dame Law School 

Jane 

Simon 

IN 

Notre Dame Law School 

Christine M. 

Venter 

IN 

Notre Dame Law School 

Stanley F. 

Wruble III 

IN 

Notre Dame Law School 

Bruce 

Berner 

IN 

Valparaiso University School of Law 

Daniel A. 

Gioia 

IN 

Valparaiso University School of Law 

Rosalie 

Levinson 

IN 

Valparaiso University School of Law 

D.A. Jeremy 

Telman 

IN 

Valparaiso University School of Law 

Thomas 

Brous 

KS 

Kansas University School of Law 

Michael J. 

Davis 

KS 

Kansas University School of Law 

Laura J. 

Hines 

KS 

Kansas University School of Law 

James 

Concannon 

KS 

Washburn University School of Law 

J. Lyn 

Entrikin 

KS 

Washburn University School of Law 

Ronald C. 

Griffin 

KS 

Washburn University School of Law 

William 

Rich 

KS 

Washburn University School of Law 

Michael Hunter 

Schwartz 

KS 

Washburn University School of Law 

Kenneth 

Katkin 

KY 

Northern Kentucky University Salmon P. Chase College of Law 

Jennifer 

Bird-Potlan 

KY 

University of Kentucky College of Law 
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Christopher W. 

Frost 

KY 

University of Kentucky College of I.aw 

Gene 

Gactke 

KY 

University of Kentucky College of Law 

Alvin L. 

Goldman 

KY 

University of Kentucky College of Law 

Robert G. 

Lawson 

KY 

University of Kentucky College of Law 

Paul R. 

Baier 

LA 

Louisiana State University Law Center 

Ken 

Levy 

LA 

Louisiana State University Law Center 

Lucy 

McGough 

LA 

Louisiana State University Law Center 

Kenneth 

Murchison 

LA 

Louisiana State University Law Center 

Mitchell F. 

Crusto 

LA 

Loyola University New Orleans College of Law 

Dominique 

Custos 

LA 

l.oyola University New Orleans College of Law 

Ramona 

Fernandez 

LA 

Loyola University New Orleans College of Law 

Bobby Marzine 

Marges 

LA 

Loyola University New Orleans College of Law 

James 

Klcbba 

LA 

Loyola University New Orleans College of Law 

M. Isabel 

Medina 

LA 

Loyola University New Orleans College of Law 

Majecda 

Snead 

LA 

Loyola University New Orleans College of Law 

John 

Pierre 

LA 

Southern University Law Center 

Carlos 

Davila-Caballero 

LA 

Tulane University Law School 

Susan 

Krinsky 

LA 

Tulane University Law School 

Edward 

Sherman 

LA 

Tulane University Law School 

Keith 

Werhan 

LA 

Tulane University Law School 

George J. 

Annas 

MA 

Boston University School of Law 

Wendy 

Mariner 

MA 

Boston University School of Law 

Frances 

Miller 

MA 

Boston University School of Law 

Kenneth W. 

Simons 

MA 

Boston University School of Law 

William P- 

Alford 

MA 

Harvard Law School 

William D. 

Andrews 

MA 

Harvard Law School 

Lucian A. 

Bebchuk 

MA 

Harvard Law School 

Yochal 

Bcnkler 

MA 

Harvard Law School 

Gabriella 

Blum 

MA 

Harvard Law School 

Robert C. 

Bordonc 

MA 

Harvard Law School 

Rachel 

Brewster 

MA 

Harvard Law School 

James L. 

Cavallaro 

MA 

Harvard Law School 

John C. 

Coates 

MA 

Harvard Law School 

Glenn L 

Cohen 

MA 

Harvard Law School 

Alan M. 

Dershowitz 

MA 

Harvard Law School 

Charles 

Donahue 

MA 

Harvard Law School 

Einer R. 

E'ihaugc 

MA 

Harvard Law School 

Richard H. 

Fallon 

MA 

Harvard I^w School 

Noah 

Feldman 

MA 

Harvard Law School 

Allen 

Ferrell 

MA 

Harvard Law School 

William W. 

Fisher 

MA 

1 iarvard Law School 

Jody 

Freeman 

MA 

Harvard l.aw School 

Charles 

Fried 

MA 

Harvard Law School 

Jesse M. 

Fried 

MA 

Harvard Law School 

John C. P. 

Goldberg 

MA 

Harvard Law School 

Daniel 

Malperin 

MA 

Harvard Law School 

Jon 

Hanson 

MA 

Harvard l.aw School 

Andrew L. 

Kaufman 

MA 

Harvard Law School 

Randall L. 

Kennedy 

MA 

Flarvard l^w School 

Michael 

Kiarman 

MA 

Harvard Law School 

Reinicr H. 

Kraakman 

MA 

Harvard Law School 

Lawrence 

Lessig 

MA 

Harvard l.^w School 

Bruce H. 

Mann 

MA 

Harvard Law School 
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Harry S. 

Martin 

MA 

Harvard Law School 

Daniel J. 

Mcltzer 

MA 

Harvard Law School 

Frank I. 

Michclman 

MA 

Harvard Law School 

Martha L. 

Minow 

MA 

Harvard Law School 

Robert H. 

Mnookin 

MA 

Harvard Law School 

Charles R. 

Wesson 

MA 

Harvard Law School 

Gerald L. 

Neuman 

MA 

Harvard Law School 

Charles J. 

Ogletree 

MA 

Harvard !^w School 

John G. 

Palfrey 

MA 

Harvard Law School 

Todd D. 

Rakoff 

MA 

Harvard Law School 

Mark J. 

Ramscycr 

MA 

Harvard Law School 

Mark J. 

Roe 

MA 

Harvard Law School 

Benjamin 

Roin 

MA 

Harvard Law School 

Williain 

Rubenstein 

MA 

Harvard Law School 

Benjamin 

Sachs 

MA 

Harvard Law School 

David L. 

Shapiro 

MA 

Harvard Law School 

Jed 

Shugerman 

MA 

Harvard Law School 

Joseph William 

Singer 

MA 

Harvard Law School 

Robert H. 

Sitkoff 

MA 

Harvard Law School 

Carol 

Steiker 

MA 

Harvard Law School 

Matthew 

Stephenson 

MA 

Harvard Law School 

Alan A. 

Stone 

MA 

Harvard Law School 

William J. 

Stuntz 

MA 

Harvard Law School 

Jeannie 

Suk 

MA 

Harvard Law School 

Ronald S. 

Sullivan 

MA 

Harvard Law School 

George 0. 

Triantis 

MA 

Harvard Law School 

Laurence H. 

Tribe 

MA 

Harvard Law School 

Mark 

Tushnet 

MA 

Harvard l.aw School 

Adrian 

Vermeule 

MA 

Harvard Law School 

Alvin C. 

Warren 

MA 

Harvard Law School 

Elizabeth 

Warren 

MA 

Harvard Law School 

Lloyd L. 

Weinreb 

MA 

Harvard Law School 

Alex 

Whiting 

MA 

Harvard Law School 

David B. 

Wilkins 

MA 

Harvard Law School 

Bernard 

Wolfman 

MA 

Harvard Law School 

Jonathan 

Zittrain 

MA 

Harvard Law School 

Peter 

Enrich 

MA 

Northeastern University School of Law 

Karen 

Blum 

MA 

Suffolk University Law School 

Richard M. 

Perlmutter 

MA 

Suffolk University Law School 

Michael 

Rustad 

MA 

Suffolk University Law School 

llene 

Seidman 

MA 

Suffolk University Law School 

Robert H. 

Smith 

MA 

Suffolk University Law School 

Barbara A. 

Babb 

MD 

University of Baltimore School of Law 

Fred B. 

Brown 

MD 

University of Baltimore School of Law 

J. Amy 

Dillard 

MD 

University of Baltimore School of Law 

Eric B, 

Easton 

MD 

University ofBaltimore School of Law 

Garrett 

Epps 

MD 

University of Baltimore School of Law 

Wendy C. 

Gerzog 

MD 

University of Baltimore School of Law 

Michele 

Gilman 

MD 

University ofBaltimore School of Law 

Leigh 

Goodmark 

MD 

University ofBaltimore School of Law 

Nienke 

Grossman 

MD 

University of Baltimore School of Law 

Daniel L. 

Hatcher 

MD 

University ofBaltimore School of Law 

Margaret E. 

Johnson 

MD 

University ofBaltimore School of Law 
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Robert H. 

Lande 

MD 

Kenneth 

Lasson 

MD 

Matthew 

Lindsay 

MD 

Jane 

Murphy 

MD 

Odcana R. 

Neal 

MD 

Christopher J. 

Peters 

MD 

Jane E. 

Schukoske 

MD 

Donald H. 

Stone 

MD 

Barbara Ann 

White 

MD 

Clinton 

Bamberger 

MD 

Barbara 

Bezdek 

MD 

Brenda Bratton 

Blom 

MD 

Douglas L. 

Colbert 

MD 

Mark A. 

Graber 

MD 

Joel B. 

Grossman 

MD 

Jana B. 

Singer 

MD 

E. James 

Burke 

ME 

David P. 

Cluchcy 

ME 

Orlando 

Delogu 

ME 

Christine 

Galbraith 

ME 

Malick 

Ghachem 

ME 

Rita 

Heimes 

ME 

Colleen 

Khoury 

ME 

Christopher A. 

Knott 

ME 

Charles 

Norchi 

ME 

Gerald 

Petruccelli 

ME 

Peter 

Pitegoff 

ME 

U. Charles 

Remmel II 

MR 

Deirdre 

Smith 

MB 

Nancy 

Wanderer 

ME 

Nancy A, 

Wanderer 

ME 

Jennifer 

Wriggins 

ME 

Charles 

Cercone 

Mi 

Reuven 

Avi-Yonah 

Ml 

Evan 

Caminker 

MI 

Don 

Duquette 

Ml 

Richard D. 

Friedman 

MI 

Bruce W. 

Frier 

MI 

Thomas A. 

Green 

Ml 

Daniel 

Halberstam 

Ml 

FJlen 

Katz 

Ml 

David 

Moran 

Ml 

John A. E. 

Pottow 

Ml 

James J. 

Prescott 

Mi 

Paul D. 

Reingold 

Ml 

Anne 

Schroth 

Ml 

Theodore J. 

St. Antoine 

Ml 

David M. 

Uhlmann 

Mi 

Robert 

Ackerman 

Ml 

William 

Burnham 

Ml 

H. Alien 

Blair 

MN 

Kenneth 

Salzberg 

MN 

Daniel 

Mandelker 

MO 


University of Baltimore School of Law 
University of Baltimore School of Law 
University of Baltimore School of Law 
University of Baltimore Sehool of Law 
University of Baltimore School of Law 
University of Baltimore School of Law 
University of Baltimore School of Law 
University of Baltimore School of Law 
University of Baltimore School of Law 
University of Maryland School of Law 
University of Maryland School of Law 
University of Maryland School of Law 
University of Maryland School of Law 
University of Maryland School of Law 
University of Maryland School of Law 
University of Maryland School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
University of Maine School of Law 
Thomas M. Cooley Law School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan l.aw School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan Law School 
University of Michigan Law School 
Wayne State University School of Law 
Wayne Slate University School of Law 
Hamline University School of Law 
Hamlinc University School of !.aw 
Washington University in St. Louis School of Law 
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Judith 

Johnson 

MS 

Mississippi College School of Law 

Mark 

Modak-Truran 

MS 

Mississippi College School of Law 

John R. 

Bradley, Jr. 

MS 

University of Mississippi School of l-aw 

David W. 

Case 

MS 

University of Mississippi School of Law 

George 

Cochran 

MS 

University of Mississippi School of Law 

Benjamin 

Cooper 

MS 

University of Mississippi School of Law 

Matthew 

Hail 

MS 

University of Mississippi School of Law 

Gregory S. 

Munro 

MT 

University of Montana School of Law 

Cynthia 

Adcock 

NC 

Charlotte School of Law 

Walter E. 

Dellinger III 

NC 

Duke Law School 

Joel L. 

Fleishman 

NC 

Duke Law School 

Thomas 

Rowe 

NC 

Duke Law School 

Richard L. 

Schmalbcck 

NC 

Duke Law School 

Neil 

Siegel 

NC 

Duke Law School 

Neil 

Vidmar 

NC 

Duke Law School 

Jonathan 

Wiener 

NC 

Duke Law School 

Faith 

Rivers James 

NC 

Elon University School of Law 

David 

Green 

NC 

North Carolina Central University School of Law 

Reginald 

Mombrun 

NC 

North Carolina Central University School of Law 

Tamar R. 

Birckhcad 

NC 

University of North Carolina School of Law 

Caroline N. 

Brown 

NC 

University of North Carolina School of Law 

Patricia 

Bryan 

NC 

University of North Carolina School of Law 

Thomas 

Hazen 

NC 

University of North Carolina School of Law 

Joseph E. 

Kennedy 

NC 

University of North Carolina School of Law 

William P. 

Marshall 

NC 

University of Nonh Carolina School of Law 

Shannon 

Gilrcath 

NC 

Wake Forest School of Law 

J, Wilson 

Parker 

NC 

Wake Forest School of Law 

David F. 

Shores 

NC 

Wake Forest School of Law 

Kami 

Simmons 

NC 

Wake Forest School of Law 

Kirsten 

Dauphinais 

ND 

University of North Dakota School of Law 

Joshua P. 

Fershee 

ND 

University of North Dakota School of Law 

Gregory 

Gordon 

ND 

University of North Dakota School of Law 

Catherine M. 

Brooks 

NF. 

Creighton University School of Law 

Michael J. 

Kelly 

NE 

Creighton University School of Law 

Catherine 

Mahem 

NE 

Creighton University School of Law 

Eric 

Berger 

NE 

University of Nebraska - Lincoln College of Law 

Alan H. 

Frank 

NE 

University ofNebraska - Lincoln College of Law 

Jill 

Friedman 

NJ 

Rutgers School of Law - Camden 

Eve 

Kloihen 

NJ 

Rutgers School of Law - Camden 

Saul 

Mcndlovitz 

NJ 

Rutgers School of Law-Newark 

Diana 

Sciar 

NJ 

Rutgers School of Law-Newark 

Penny M. 

Venetis 

NJ 

Rutgers School of Law-Ncwark 

Thomas 

Hcaly 

NJ 

Set on Hall Law School 

Sherri 

Burr 

NM 

University of New Mexico School of Law 

Mary 

Berkhclscr 

NV 

William S. Boyd School of Law, University of Nevada, Las Vegas 

Christopher L. 

Blakesley 

NV 

William S, Boyd School of Law, University of Nevada, Las Vegas 

Linda H. 

Edwards 

NV 

William S. Boyd School of Law, University of Nevada, Las Vegas 

Sara 

Gordon 

NV 

William S. Boyd School of Law, University of Nevada, Las Vegas 

Lynne 

Henderson 

NV 

William S. Boyd School of Law, University of Nevada, Las Vegas 

Tom 

McAfTce 

NV 

William S. Boyd School ofLaw, University of Nevada, Las Vegas 

Francis J. 

Mootz in 

NV 

William S. Boyd School of Law, University of Nevada, Las Vegas 

Jeanne F. 

Price 

NV 

William S. Boyd School ofLaw, University of Nevada. Las Vcg.is 

Nancy B. 

Rapoport 

NV 

William S. Boyd School of Law, University of Nevada, Las Vegas 
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Rlainc 

Shoben 

NV 

William S. Boyd School of Law, University of Nevada, Las Vegas 

Paul 

Finkelinan 

NY 

Albany Law School 

Laurie 

Shanks 

NY 

Albany Law Schtx)! 

Bailey 

Kuklin 

NY 

Brooklyn Law School 

Elizabeth 

Schneider 

NY 

Brooklyn l..aw School 

Vivian 

Berger 

NY 

Columbia Law School 

Barbara 

Black 

NY 

Columbia Law School 

Vincent 

Blasi 

NY 

Columbia Law School 

John 

Coffee 

NY 

Columbia Law School 

Michael W. 

Doyle 

NY 

Columbia Law School 

Alejandro M. 

Garro 

NY 

Columbia Law School 

Philip M. 

Genty 

NY 

Columbia Law School 

Michael B. 

Gerrard 

NY 

Columbia Law School 

Jeffrey N. 

Gordon 

NY 

Columbia Law School 

Carol B. 

Licbman 

NY 

Columbia Law School 

Lance 

Liebman 

NY 

Columbia Law School 

Gillian 

Metzger 

NY 

Columbia Law School 

Trevor W. 

Morrison 

NY 

Columbia Law School 

[>aniel 

Richman 

NY 

Columbia Law School 

Jane M. 

Spinak 

NY 

Columbia l,aw School 

Peter 

Strauss 

NY 

Columbia l.aw School 

John J. 

Barccloin 

NY 

Cornell University Law School 

Cynthia Grant 

Bowman 

NY 

Cornell University Law School 

Richard 

Geiger 

NY 

Cornel! University Law School 

Valerie 

Hans 

NY 

Cornel! University Law School 

Robert A. 

Hillman 

NY 

Cornell University Law School 

Anthony M. 

Radice 

NY 

Cornel! University Law School 

Charles W. 

Wolfram 

NY 

Cornel! University Law School 

Susan 

Block-Lieh 

NY 

Fordham University School of Law 

George 

Conk 

NY 

Fordham University School of Law 

Elizabeth B. 

Cooper 

NY 

Fordham University School of Law 

Grainne 

de Burca 

NY 

Fordham University School of Law 

Martin 

Flaherty 

NY 

Fordham University School of Law 

Sheila 

Foster 

NY 

Fordham University School of l.aw 

Paolo 

Galizzi 

NY 

Fordham University School of Law 

James L. 

Kainen 

NY 

Fordham University School of Law 

Ken 

Kimerling 

NY 

Fordham University School of Law 

Michael M. 

Martin 

NY 

Fordham University School of Law 

Chi 

Mgbako 

NY 

Fordham University School of Law 

Russell G. 

Pearce 

NY 

Fordham University School of [.aw 

Joseph 

Perillo 

NY 

Fordham University School of Law 

Olivier 

Sylvain 

NY 

Fordham University School of Law 

Rachel 

Vorspan 

NY 

Fordham University School of Law 

David 

Rubenstein 

NY 

Hofstra University Law School 

Frank A. 

Bress 

NY 

New York Law School 

Stephen J. 

Ellmann 

NY 

New York Law School 

Lawrence 

Grosberg 

NY 

New York Law School 

Arthur 

Leonard 

NY 

New York Law School 

Joseph L. 

Marino 

NY 

New York Law School 

Carlin 

Meyer 

NY 

New York Law School 

Howard S. 

Meyers 

NY 

New York Law School 

Rudolph J.R. 

Peritz 

NY 

New York Law School 

Edward 

Purcell. Jr. 

NY 

New York Law School 
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Sadiq 

Reza 

NY 

Nadine 

Strosscr 

NY 

Ruti 

Teitel 

NY 

Claudia 

Angelos 

NY 

Irene Sega! 

Ayers 

NY 

Derrick 

Beil 

NY 

Joshua D. 

Blank 

NY 

Sarah 

Bums 

NY 

Noel B. 

Cunningham 

NY 

Harvey P. 

Dale 

NY 

Peggy Cooper 

Davis 

NY 

Norman 

Dorsen 

NY 

Eleanor 

Fox 

NY 

Barry 

Friedman 

NY 

David 

Garland 

NY 

Stephen 

Gillcrs 

NY 

Randy 

Hertz 

NY 

Marcel 

Kahan 

NY 

Smita 

Narula 

NY 

William E. 

Nelson 

NY 

Bert 

Neubome 

NY 

Richard H. 

Pildes 

NY 

David AJ. 

Richards 

NY 

Margaret L. 

Satterthwaite 

NY 

Stephen J. 

Schulhofer 

NY 

Helen 

Scott 

NY 

Daniel N. 

Shaviro 

NY 

Anthony C. 

Thompson 

NY 

Joseph 

Weiler 

NY 

Kenji 

Yoshino 

NY 

Adam 

Zimmerman 

NY 

Diane Lcenhcer 

Zimmerman 

NY 

Rachel E. 

Deming 

NY 

Margaret M. 

Flint 

NY 

Randolph M. 

McLaughlin 

NY 

Jeffrey 

Miller 

NY 

Richard L. 

Ottinger 

NY 

Ann 

Powers 

NY 

Mark R. 

Shulman 

NY 

Michelle 

Simon 

NY 

Emily Gold 

Waldman 

NY 

Chauncey L. 

Walker 

NY 

R. Nils 

Olsen, Jr, 

NY 

Margaret 

Cordray 

OK 

Susan 

Gilies 

OH 

Daniel T. 

Kobil 

OH 

Peter 

Friedman 

OH 

Sharona 

Hoffman 

OH 

Robert 

Lawry 

OH 

Judith 

Lipton 

OH 

Kathryn 

Mercer 

OH 

Gary J. 

Simson 

OH 

Rosalind 

Simson 

OH 


New York Law School 
New York Law School 
New York Law 5>choo! 

New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law' 
New York Univereity School of Law 
New York University School of Law' 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of l^w 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of l-aw 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
New York University School of Law 
Pace Law School 
Pace Law School 
Pace Law School 
Pace Law School 
Pace Law School 
Pace Law School 
Pace Law School 
Pace Law School 
Pace Law School 
Pace Law School 
University at Buffalo Law School 
Capital University Law School 
Capital University Law School 
Capital University Law School 
Case Western Reserve University 
Case Western Reserve University 
Case Western Reserve University 
Case Western Reserve University 
Case Western Reserve University 
Case Western Reserve University 
Case Western Reserve University 
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Kevin Francis 

O’Neill 

OH 

Cleveland State University Cicvcland-Marshall College of Law' 

Brian 

Ray 

OH 

Cleveland State University Clcveland-Marshali College of Law 

Lloyd 

Snyder 

OH 

Cleveland State University Cicvcland-Marshall College of Law 

Steven 

Steinglass 

OH 

Cleveland State University Cleveland-Marshal! College of l.aw 

Alan C. 

Weinstein 

OH 

Cleveland State University Clevcland-Marshall College of Law 

Darrel R. 

Davison 

OH 

Ohio Northern University Petit College of Law 

James 

Brudney 

OH 

The Ohio State University Moritz College of Law 

Joshua 

Dressier 

OH 

The Ohio State University Moritz College of Law 

Peter M. 

Shane 

OH 

The Ohio State University Moritz College of Law 

Daniel P. 

Tokaji 

OH 

The Ohio State University Moritz College of Law 

Charlie 

Wilson 

OH 

The Ohio State University Moritz College of Law 

J. Dean 

Carro 

OH 

University of Akron School of Law 

William S. 

Jordan HI 

OH 

University of Akron School of Law 

Margery B. 

Koosed 

OH 

University of Akron School of Law 

Elizabeth 

Reilly 

OH 

University of Akron School of Law 

Kaiyani 

Robbins 

OH 

University of Akron School of Law 

Marianna 

Bettman 

OH 

Universrty of Cincinnati College of Law 

Bert 

Lockwood 

OH 

University of Cincinnati College of Law 

Adam 

Steinman 

OH 

University of Cincinnati College of Law 

Verna 

Williams 

OH 

University of Cincinnati College of Law 

Harry S. 

Gcrla 

OH 

University of Dayton School of Law 

Richard B. 

Saphire 

OH 

University of Dayton School of Law 

Mark C. 

Abramson 

OH 

University of Toledo College of Law 

John A. 

Barrett, Jr. 

OH 

University of Toledo College of Law 

Jeffrey 

Kass 

OH 

University of Toledo College of Law 

Judith L, 

Mautc 

OK 

University of Oklahoma 

Rennard J. 

Strickland 

OK, OR 

University of Oklahoma (& Univer-sity of Oregon) 

Harry F. 

Tepker 

OK 

University of Oklahoma 

Lyn S. 

Entzeroth 

OK 

University ofTulsa College of Law 

Paula 

Abrams 

OR 

Lewis & Clark Law School 

Michael C. 

Blumm 

OR 

Lewis & Clark Law School 

John A. 

Bogdanski 

OR 

Lewis & Clark Law School 

Craig 

Johnston 

OR 

Lewis & Clark Law School 

Stephen 

Kanter 

OR 

Lewis & Clark Law School 

Robert 

KlonofT 

OR 

Lewis & Clark Law School 

Susan F, 

Mandiberg 

OR 

Lewis & Clark l.aw School 

Andrea 

Colcs-Bjerre 

OR 

University of Oregon School of Law 

Susan M. 

Gary 

OR 

University of Oregon School of Law 

Maurice 

Holland 

OR 

University of Oregon School of Law 

James 

O'Fallon 

OR 

University of Oregon School of Law 

Ofer 

Raban 

OR 

University of Oregon School of Law 

Dominick 

Vetri 

OR 

University of Oregon School of Law 

Merle H. 

Weiner 

OR 

University of Oregon School of Law 

Warren 

Binford 

OR 

Willamette University College of Law 

Gilbert Paul 

Carrasco 

OR 

Willamette University College of Law 

Caroline 

Davidson 

OR 

Willamette University College of Law 

Paul A. 

Diller 

OR 

Willamette University College of Law 

Valerie J. 

Vollmar 

OR 

Willamette University College of Law 

Alice G. 

Abreu 

PA 

Temple University Beasley School of Law 

Mark 

Anderson 

PA 

Temple University Beasley School of Law 

Scott C. 

Burris 

PA 

Temple University Beasley School of Law 

Burton 

Caine 

PA 
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PA 

Temple University Beasley School of Law 
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PA 

Temple University Beasley School of Law 
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PA 

Temple University Beasley School of Law 

Jan 

Ting 

PA 

Temple University Beasley School of Law 

Gary 

Gildin 

PA 

The Pennsylvania State University 

Christine H. 
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PA 

The Pennsylvania State University 

Matthew D. 

Adler 

PA 

University of Pennsylvania Law School 

Tom 

Baker 

PA 

University of Pennsylvania Law School 

Eric 

Feldman 

PA 

University of Pennsylvania Law School 

Claire 

Finkelstein 

PA 

University of Pennsylvania Law School 

Michael A. 

Fitts 

PA 

University of Pennsylvania Law School 

Robert A. 

Gorman 

PA 

University of Pennsylvania Law School 

Alan 

Lemcr 

PA 

University of Pennsylvania Law School 

Theodore W. 

Ruger 

PA 

University of Pennsylvania Law School 

Louis 
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PA 

University of Pennsylvania Law School 

John 

Burkoff 

PA 

University of Pittsburgh School of Law 

Nancy 

Burkoff 

PA 

University of Pittsburgh School of Law 

Rhonda 

Wasserman 

PA 

University of Pittsburgh School of Law 

Anthony 

Bastone if 

RI 

Roger Williams University 

Jorge 

Elorza 

RI 

Roger Williams University 

Mary 

Helper 

RI 

Roger Williams University 

Andrew 

Horwitz 

RI 

Roger Williams University 

Peter 

Margulies 

Rf 

Roger Williams University 

Ellen M. 

Saideman 

RI 

Roger Williams University 

Richard 

Gershon 

SC 

Charleston School of Law 

Ann 

Bartow 

SC 

University of South Carolina School of Law 

W. Lewis 

Burke 

SC 

University of South Carolina School of Law 

Cinnamon 

Carlame 

sc 

University of South Carolina School oFLaw 

Thomas 

Crocker 

sc 

University of South Carolina School of l.aw 

Danielle 

Hoiley-Waiker 

sc 

University of South Carolina School ofLaw 

Christine 

Hutton 

SD 

University of South Dakota School of Law 

Patrice 
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SD 

University of South Dakota School of Law 

JoM. 

Pasqualucci 

SD 

University of South Dakota School of Law 

Lee 

Harris 

TN 

University of Memphis Law School 

Daniel 

Kiel 

TN 

University of Memphis Law School 

Joan M. 

Heminway 

TN 

University of Tennessee College of Law 

Becky L. 

Jacobs 

TN 

University of Tennessee College of L^w 

Dean Hill 

Rivkin 

TN 

University of Tennessee College of Law 

Robert 

Belton 

TN 

Vanderbilt University Law School 

Ellen Wright 

Clayton 

TN 

Vanderbilt University Law School 

Brian 

Fitzpatrick 

TN 

Vanderbilt University Law School 

Andrew L. 

Herz 

TN 

Vanderbilt University Law School 

Terry 

Maroney 

TN 

Vanderbilt University Law School 

Abby R. 

Rubenfeld 

TN 

Vanderbilt University Law School 
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Edward 

Rubin 

TN 

Vanderbilt University Law School 

Ron 

Beal 

TX 

Baylor Law School 

Mark 

Osier 

TX 

Baylor Law School 

Rory 

Ryan 

TX 

Baylor Law School 

James 

Alfini 

TX 

South Texas College of Law 

Mark H. 

Steiner 

TX 

South Texas College of Law 

Chcrie O. 

Taylor 

TX 

South Texas College of Law 

Alan 
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TX 

Southern Methodist University Dedman School of Law' 

Nathan 
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TX 

Southern Methodist University Dedman School of Law 
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TX 

Southern Methodist University Dedman School of Law 
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TX 
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Norton 

TX 
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Daniel 

Shuman 

TX 
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Turner 

TX 
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TX 
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TX 
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TX 

St. Mary's University 

John 

Teeter 

TX 

St. Mary's University 

Martin 

Levy 

TX 

Texas Southern University Thurgood Marshall School of Law 

Frederic 

White, Jr. 

TX 

Texas Wesleyan University School of Law 

Kevin 

Dubose 

TX 

University of Houston Law Center 

Stephen 

Huber 

TX 

University of Houston Law Center 

Peter 

Linzer 

TX 

University of Houston Law Center 

Norma 

Cantu 

TX 

University of Texas at Austin 

Michael 

Churgin 

TX 

University ofTcxas at Austin 

Jeff 

Civins 

TX 

University ofTcxas at Austin 

Julius 

Getman 

TX 

University ofTcxas at Austin 

Barbara 

Hines 

TX 

University ofTcxas at Austin 

Susan 

Klein 

TX 

University of Texas at Austin 

Maurie 

Levin 

TX 

University ofTcxas at Austin 

Sanford 

Levinson 

TX 

University ofTcxas at Austin 
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TX 

University ofTcxas at Austin 
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Martin 

TX 

University ofTcxas at Austin 
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TX 

University ofTcxas at Austin 
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TX 
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Michael 

Sturicy 

TX 

University ofTcxas at Austin 
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Torres 

TX 
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Wiseman 

TX 

University ofTcxas at Austin 

David 

Dominguez 

UT 

Brigham Young University Law School 

Frederick 
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UT 

Brigham Young University Law School 

Lisa Crow 

Sun 

UT 

Brigham Young University Law School 

Jensie L. 

Anderson 

UT 

University of Utah S.J. Quinney College of Law 

Leslie Pickering 

Francis 

UT 

University of Utah S.J. Quinney College of Law 

Robert B. 

Keiter 

UT 

University of Utah S.J. Quinney College of Law 

Laura T. 

Kessler 

UT 

University of Utah S.J. Quinney College of Law 
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Mallat 

UT 

University of Utah S.J. Quinney College of Law 

Daniel 
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UT 

University of Utah S.J. Quinney College of Law 
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Mitchell 

UT 

University of Utah S.J. Quinney College of Law 

Linda F. 

Smith 

UT 

University of Utah S.J. Quinney College of Law 

Charles 
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VA 

University of Virginia School of Law 

Richard J. 

Ronnie 

VA 

University of Virginia School of Law 

Darryl 

Brown 

VA 

University of Virginia School of Law 

Michael P. 

Dooley 

VA 

University of Virginia School of Law 
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Brandon L. 
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VA 

University of Virginia School of Law 
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VA 

University of Virginia School of Law 

Paul G. 

Mahoney 

VA 

University of Virginia School of Law 

Daniel R. 

Ortiz 

VA 

University of Virginia School of Law 

Mildred 

Robinson 

VA 

University of Virginia School of Law 
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VA 

University of Virginia School of Law 

Richard C. 
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VA 

University of Virginia School of Law 

Molly Bishop 

Shadel 

VA 

University of V'irginia School of Law 
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VA 

University of Virginia School of Law 

Betsy 

Baker 

VT 

Vermont Law School 

Teresa 

CIcmmer 

VT 

Vermont Law School 

Liz Ryan 

Cole 

VT 

Vermont Law School 

Stephanie 

Farrior 

VT 

Vermont Law School 

Lisa 

Brodoff 

WA 

Seattle University School of Law 

Raven 

Lidman 

WA 

Seattle University School of l.aw 

Henry W. 

McGee, Jr. 

WA 

Seattle University School of Law 

David M. 

Skover 

WA 

Seattle University School of Law 

Robert T. 

Anderson 
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University of Washington School of Law 

Robert 

Aronson 
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University of Washington School of Law 

Roland 

Hjorth 
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University of Washington School of Law 

Yong-Siing 

Kang 

WA 

University of Washington School of Law 

Anna 
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University of Washington School of Law 

Paul Steven 
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University of Washington School of Law 
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University of Washington School of Law 
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Vaughn 

WA 

University of Washington School of Law 

Paul 
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Marquette University Law School 

Steven M. 
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University of Wisconsin Law School 
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WI 

University of Wisconsin Law School 
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WI 
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WI 
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WI 

University of Wisconsin Law School 
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David 
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Anne Marie 

Lofaso 

WV 
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The Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Chairman Leahy and Senator Sessions: 


June 25, 2010 

The Honorable Jeff Se,ssions 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington. DC 20510 


Each of us served as a lawyer in the Solicitor General’s office; we all retain a keen interest in the 
work of the Supreme Court and many of us continue to devote a significant part of our legal 
practice or academic research to matters before the Court. Although we hold a broad range of 
political, policy, and jurisprudential views, wc arc united in our strong support of the nomination 
of Solicitor General Elena Kagan to the Supreme Court of the United States. We urge the 
Judiciary Committee and the Senate as a whole to act favorably on her nomination. 


Solicitor General Kagan is a person of extraordinary intellect. Those of us who have had the 
opportunity to work with her — in private practice, in academia, and during her government 
service in the White House and as Solicitor General — have seen her impressive ability to distill 
the essential question underlying a complex legal issue and proceed to identify appropriate 
solutions to that question. 


We all know first-hand the enormous quantity and diversity of legal topics that a Solicitor 
General is called upon to address, ranging throughout the entire body of federal statutory and 
constitutional law and mirroring more than any other job the diversity of legal issues that come 
before the Court. It therefore is not .surprising that Solicitor General Kagan’s nomination follows 
in a distinguished line of Solicitors General, and other alumni of the Solicitor General’s office, 
who have gone on to .serve with distinction on the Court, including Chief Justices Tail and 
Roberts; and Justices Reed, Jackson, Marshall, and Alito. 


To the parties that appear before a court, and to fellow judges, a prospective judge’s 
temperament can be as important an attribute as legal skill Solicitor General Kagan’s 
demonstrated willingness to reach out to colleagues regardless of legal perspective, and her focus 
on decisionmaking through consensus-building rather than fiat, are important qualities for a 
Supreme Court Justice. 

In sum, Solicitor General Kagan’s intellectual ability, integrity and independence, personal 
skills, and broad experience promise to make her an outstanding Supreme Court Justice. She 
should be confirmed by the Senate. 

Thank you for your consideration of our views. 


Donald B. Ayer 
Lisa Blatt 


Principal Deputy Solicitor General, 1986-1988 
Assistant to the Solicitor General, 1996-2009 
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Richard P. Brass 
Louis R, Cohen 
Carolyn F. Corwin 
Paul A. Engcimayer 
Roy T. Englcrt, Jr. 

Barbara E, Etkind 
H. Bartow Farr 
James A. Feldman 
Andrew L. Frey 

Jerroid J. Ganzfried 
Kenneth S. Geller 

Irv Gomstein 

Douglas Hallward-Driemcier 
Alan I. Horowitz 
Alan Jenkins 
George W. Jones, Jr. 

Daryl Joseffer 

Michael K. Kellogg 
Robert H. KJonoff 
Bruce N. Kuhlik 
Philip A. Lacovara 

Jeffrey A. Lamken 
Albert G. Lauber 


A.ssistant to the Solicitor General, 1994-1997 

Deputy Solicitor General, 1986-1988 

Assistant to the Solicitor General, 1982-1985 

Assistant to the Solicitor General, 1994-1996 

Assistant to the Solicitor General, 1986- 1989 

Assistant to the Solicitor General, 1980-1984 

Assistant to the Solicitor General 1976-1978 

Assistant to the Solicitor General, 1989-2006 

Deputy Solicitor General, 1973-1986; Assistant to 
the Solicitor General, 1972-1973 

Assistant to the Solicitor General, 1981-1987 

Deputy Solicitor General, 1979-1986; Assistant to 
the Solicitor General, 1975-1979 

Assistant to the Solicitor General, 1994-2007 

Assistant to the Solicitor General, 2004-2009 

Assistant to the Solicitor General, 1979-1990 

Assistant to the Solicitor General, 1995-1997 

Assistant to the Solicitor General, 1980-1983 

Principal Deputy Solicitor General, 2008-2009; 
Assistant to the Solicitor General, 2004-2008 

Assistant to the Solicitor General, 1987-1989 

Assistant to the Solicitor General, 1986-1988 

Assistant to the Solicitor General, 1984-1986 

Deputy Solicitor General 1972-1973; Assistant to 
the Solicitor General, 1967-1969 

Assistant to the Solicitor General, 1997-2003 

Assrstant to the Solicitor General, 1983-1987 
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Michael R. Lazerw itz 
Robert A. Long, Jr, 
Maureen Mahoney 
Ronald J. Mann 
Jonathan Marcus 
Deannc E, Maynard 
Michael W. McConnell 
Thomas W. Merrill 
Patrieia A, Millet! 

Gerald P. Norton 
Jonathan E, Nuechterlein 
Carter G. Phillips 
Andrew J. Pincus 
Charles A. Rothfeld 
John P. Rupp 
Elliott Schulder 
Joshua Schwartz 
David L. Shapiro 
Harriet S. Shapiro 
Howard E. Shapiro 
Stephen M. Shapiro 

Cliff Sloan 
Sri Srinivasan 
David A. Strauss 
Richard G. Taranto 


Assistant to the Solicitor General, 1988-1991 

Assistant to the Solicitor General, 1990-1993 

Deputy Solicitor General, 1991-1993 

Assistant to the Solicitor General 1991-1994 

Assistant to the Solicitor General, 2004-2007 

Assistant to the Solicitor General, 2004-2009 

Assistant to the Solicitor General, 1983-1985 

Deputy Solicitor General, 1987-1990 

Assistant to the Solicitor General, 1996-2007 

Assistant to the Solicitor General, 1973-1975 

Assistant to the Solicitor General, 1996-2000 

Assistant to the Solicitor General, 1981-1984 

Assistant to the Solicitor General, 1984-1988 

Assistant to the Solicitor General, 1984-1988 

Assistant to the Solicitor General, 1974-1977 

Assistant to the Solicitor General, 1979-1984 

Assistant to the Solicitor General. 1981-1985 

Deputy Solicitor General, 1988-1991 

Assistant to the Solicitor General, 1972-2001 

Assistant to the Solicitor General, 1975-1978 

Deputy Solicitor General, 1981-1983; Assistant to 
the Solicitor General, 1978-1980 

Assistant to the Solicitor General, 1989-1991 

Assistant to the Solicitor General, 2002-2007 

Assistant to the Solicitor General, 1981-1985 

Assistant to the Solieitor General 1 986- 1 989 
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Stephen L. Urbanczyk 
Amy L. Wax 
Paul R.Q. Wolfson 
Christopher J. Wright 


Assistant to the Solicitor General, 1975-1978 
Assistant to the Solicitor General, 1988-1994 
Assistant to the Solicitor General, 1994-2002 
Assistant to the Solicitor General, 1984-1994 
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The Leadership Coriference 
oe Civil mid Huma?! Rights 


1629 K Sireet, MW IQi ^ ' ' 

loth Hoor 2C2 T ' 

Washirjgton, DC h,,. 

20006 


July 19,2010 

The Honorable Patrick Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


rf'"' 


The Leadership 
Conference 


The Honorable Jeff Sessions, Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

On behalf of The Leadership Conference on Civil and ffuman Rights, we wTitc to express our support for 
the nomination of Solicitor General Elena Kagan to be Associate Justice of the United States Supreme 
Court. In every step of her career, Elena Kagan has distinguished herself through her outstanding 
intellectual credentials, her independence of thought, and her strong respect for the rule of law, 
establishing hei’self beyond question as qualified and ready to serve on the Court. We look forward to the 
Senate Judiciary Committee hearings this week on Kagan’s nomination, and wc urge Senators to explore 
her views on the highly important civil and human rights issues that are facing our nation. 

As evidenced by her academic background and distinguished legal career, Elena Kagan will be an 
impartial, thoughtful, and highly-respected addition to the Supreme Court. After graduating with 
distinction from Princeton University and Harvard Law School, Kagan .served as a law clerk for two of 
the giants of the century judiciary. Judge Abner Mikva of the D.C. Circuit and Justice Thurgood 

Marshall of the Supreme Court. Since that time, she has devoted her career largely to academia and 
public service, quickly excelling in both - including as the first woman to become Dean of Harvard Law 
School and, most recently, as the first woman to become U.S. Solicitor General. 

Given her stellar record and her reputation for fairness, Kagan has garnered broad support across partisan 
and ideological lines, earning glowing praise from colleagues in the judiciaiy, academia, and legal 
profession who know her best. For example. Jack Goldsmith, former head of the U.S. Department of 
Justice Office of Legal Counsel during the Bush AdminivStration, noted her reputation for “listening to all 
sides, engaging colleagues frankly and empathetically, patiently seeking consensus and exercising 
judgment openly and with good reasons,” and argued that “these qualities will serve the nation well on a 
court that adjudicates our most contentious and divisive legal issues.” Former Judge Abner Mikva 
described her as “one of the best clerks I ever had.” He added that her not previously serving as a judge is 
“a real plus” because she would bring “an important viewpoint to the United States Supreme Court that 
unfortunately is missing when you have nine judges,” a point echoed by Justice Antonin Scalia and 
former Justice Sandra Day O’Connor. Ten former Solicitors General from both parties, among them 
Kenneth W. Starr and Drew S. Days, praised her “breadth of experience and a history of great 
accomplishment in the law,” adding that her “most recent experience as Solicitor General will serve her 
well as she wrestles with the difficult questions that come before the Court.” 
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Page 2 of?. 




"n-ie l^^ership 
Conference 


We also urge Senators not to be swayed by a small number of ideological extremists who stand at odds 
with the mainstream legal community, and have been trying to characterize Kagan as having an 
ideological agenda. Certainly in the hundreds of thousands of pages of records that have been made 
publicly available, from throughout the course of her career, wc have not been able to find one. What we 
have found, however, is compelling evidence of Kagan’s commitment to equal justice and civil rights for 
all, and a clear dedication to upholding our nation’s constitutional values. 

While we urge the Committee to thoroughly question RIena Kagan about her views on the pressing legal 
issues of our day, it is abundantly clear to us that Elena Kagan is a consensus-builder with a rich diversity 
of experience who will play an important role in healing a fractured Court and in protecting the rights of 
all Americans. Because of this, we arc pleased to support her nomination, and we urge the Senate to 
promptly move forward with her confinnation. 

Thank you for your consideration of our views. If you have any questions, please feel free to contact 
Senior Counsel Rob Randhava at (202) 466-6058. 


Sincerely, 
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Organizations in Support of fcllcna Kagan's Nomination 

Advocates for the West 
AFJ 

AFL-CIO 

Alaska Center for the Environment 
Alaska Wildlife Alliance 
All Indian Pueblo Council 

Alliance for Justice 

American Association of University Women 
American Federation of Teachers 

Americans for democratic Action, Inc. 

Audubon 

Audubon Society of Rhode Island 
Bazelon Center for Mental Health Law 
Californians for Alternatives to Toxics 
Campaign for America's Future 
Center for American Progress Action Fund 
Citizens for Public Resources 
Conservation Northwest 
Consitutional Accountability Center 
Defenders of Wildlife 
EarthJustice 

Endangered Habitats League 
Endangered Species Coalition 
Eilqual Justice Works 

Feminist Majority 

Friends of Blackwater 

Friends of the Harth 

Great Old Broads for Wilderness 

Green Delaware 

Greenpeace USA 

Gulf Restoration Network 

Hispanic Federation 

Hispanic National Bar Association 

Human Rights Campaign 

Idaho Conser\'ation League 

Idaho Rivers United 

Kentucky Resources Council, Inc. 

Leadership Conference on Civil and Human Rights 

League of Conservation Voters 

Magic 

McKenzie Guardians 

Midwest Environmental Advocates 
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Montana Environmental Information Center 

NAACP 

NAACP-LDF 

National Asian Pacific American Bar Association 

National Association of Social Workers 

National Association of Women Judges 

National Association Of Women Lawyers 

National Congress of American Indians 

National Council of Jewish Women 

National District Attorneys Association 

National Jewish Democratic Council 

National LGBT Bar Association 

National Minority Law Group 

National Partnership for Women & Families 

National Senior Citizens Law Center 

National Women's Chamber of Commerce 

National Women's [-aw Center 

NCAI 

New America Alliance 
NJDC 

Northwest Environmental Advocates 
National Organization for Women 
Older Women’s League 
Oregon Wild 

People for the American Way 
PFAW 

Public Lands Without rJvestock 
SEIU 

Sierra Club 

Soda Mountain Wilderness Council 
The Wilderness Society 

The Xerces Society for Invertebrate Conservation 

United South and Eastern Tribes 

Waterwalch of Oregon 

White House Project 

Wildearth Guardians 

Women and Families 

Women's Bar Association of the District of Columbia 
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Statement of 

The Honorable Patrick Leahy 

United States Senator 
Vermont 
June 28, 2010 


Opening Statement Of Senator Patriek Leahy (D-Vt.), 

Chairman, Senate Judieiary Committee, 

Confirmation Hearing On The Nomination Of Solieitor General Elena Kagan 
To Be An Associate Justice Of The Supreme Court Of The United States 
June 28, 2010 

We meet today to consider President Obama's nomination of Elena Kagan for a lifetime 
appointment to the Supreme Court of the United States. Just last year, this Committee and the 
Senate reviewed her record, and a bipartisan majority voted to confirm her to be the Solicitor 
General, the top lawyer representing the United States before the Supreme Court. With her 
confirmation, Solieitor General Kagan became the first woman in America's history to serve in 
that position, often referred to as the "Tenth Justice." She was nominated to be Solicitor General 
while serving as Dean of Harvard Law School, the first woman to hold that position in the 
school's 193-year history. 

There have been 1 1 1 Justices in the Supreme Court of the United States. Only three have been 
women. If she is confirmed. Solicitor General Kagan will bring the Supreme Court to an 
historical high-water mark, with three women concurrently serving as Justices. Sandra Day 
O'Connor, who was the first woman nominated and confirmed to the Supreme Court 29 years 
ago, resigned in 2006. Just one year ago Justice Ginsburg was the sole woman serving on the 
Court. Justice Sotomayor, who also made history as the first Hispanic Justice, has been a 
welcome addition to the Supreme Court. Now we are poised to make more progress. 

Elena Kagan earned her place at the top of the legal profession. Her legal qurdifications are 
unassailable. As a student, she excelled at Princeton, Oxford and Harvard Law School. She was a 
law clerk to the great Supreme Court Justice, Thurgood Marshall; worked in private practice and 
briefly for then-Senator Biden on this Committee; taught law at two of the Nation's most 
respected law schools; counseled President Clinton on a wide variety of issues; served as Dean 
of Harvard Law School; and is now the Solicitor General of the United States. We are a better 
country for the fact that the path of excellence Elena Kagan has taken in her career is one now 
open to both men and women. 


The Constitutional Tradition of Forming a More Perfect Union 
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It was not until 1920, after a long struggle and the ratification of the 19th Amendment to the 
Constitution, that women were guaranteed the right to vote. This amendment is part of our great 
tradition to further the Constitution's purpose of forming a more perfect Union. We inherited this 
tradition from the Founders, who, in crafting the Constitution did not presume to have answers 
for every question that might face future Americans. Had they done so, the Constitution that 
emerged from the political clamor and compromises of the Founders' time would have been so 
rigid that it would have bound the hands of later generations from solving the problems of their 
own time. However, as Chief Justice John Marshall wrote, our Constitution is "intended to 
endure for ages to come, and consequently, to be adapted to the various crises of human affairs." 
He and our other great Justices have recognized that the broadly-worded guarantees and powers 
granted in the Constitution adapt to changing circumstances. 

Consequently, our Constitution has withstood the test of time. The genius of our Founders was to 
establish a Constitution firm enough to enshrine freedom and the rule of law as guiding 
principles, yet flexible enough to sustain a young Nation that was destined to grow into the 
greatest, richest and most powerful Nation on earth. 

Our country's historic progress to greater freedom, equality and security for all is an enduring 
and defining feature of our history. When the Constitution was written, "We the People" did not 
include Afncan-American slaves or Native Americans but only a narrow band of what were then 
known as "free Persons." It took more than four score years and a Civil War that claimed the 
lives of hundreds of thousands to end the enslavement of African Americans and include as 
citizens "all persons bom or naturalized in the United States." Through the Civil War 
amendments that followed, we transformed the Constitution into one that more fully embraced 
equal rights and human dignity. The country and our democracy were stronger for it. But the job 
was not complete. It was halfway through the last century that racial discrimination was dealt a 
blow by the Supreme Court in the modem landmark case of Brown v. Board of Education, 
Congress passed the Civil Rights Act of 1964 and the Voting Rights Act of 1965, and America 
began to provide a fuller measure of equality to those who were held back for so long because of 
the color of their skin. 

Our path to a more perfect Union also included the rejection 75 years ago of conservative 
judicial activism by the Supreme Court and our establishing a social safety net for all Americans. 
It began with our outlawing child labor and guaranteeing a minimum wage. Through Social 
Security, Medicare and Medicaid, Congress ensured that growing old no longer means growing 
poor, and that being older or poor no longer means being without medical care. That progress 
continues today. All of us are the better for it. 


Judicial Philosophy vs. Ideological Litmus Tests 

The 100 of us who serve in the United States Senate stand in the shoes of more than 300 million 
Americans as we discharge our constitutional duty with respect to this nomination. I urge the 
nominee to engage with this Committee and through these proceedings with the American 
people in a constitutional conversation about the role of courts and the meaning of our 
Constitution. We should ask serious questions but in a civil manner befitting the Senate's 
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tradition, 

I am no newcomer to the belief that a nominee's judicial philosophy is an important factor in his 
or her confirmation. I intend to ask Solicitor General Kagan about her judicial philosophy. 1 
intend to ask, in her words, about her "understandings of the values embodied in the Constitution 
and the proper role of judges in giving effect to those values." That is what I have done through 
the course of a dozen Supreme Court nominations hearings. 

When we discuss the Constitution's commeree clause or spending power, we are talking about 
congressional authority to pass laws to ensure protection of our communities from natural and 
man-made disasters, to encourage elean air and water, to provide health eare for all Americans, 
to ensure safe food and drugs, to protect equal rights, to enforce safe workplaces and to provide a 
safety net for seniors. This hearing is, accordingly, about the fundamental freedoms of all 
Americans, 

The constitutional discussion I hope we will have is part of our great democracy set in motion by 
the Founders. Like the Founders, we do not know what legal questions will be before the 
Supreme Court in the decades to come. No Senator should seek to impose an ideological litmus 
test or to secure promises of specific outcomes in cases coming before the Supreme Court. 

1 reject the ideological litmus test that some would apply to 

Supreme Court nominees. 1 expeet judges to look to the legislative intent of our laws and to 
consider the consequences of their decisions, to use common sense and to follow the law. In my 
view a Supreme Court Justice needs to exercise judgment, should appreciate the proper role of 
the courts in our democracy, and should consider the consequences of decisions on the 
fundamental purposes of the law and in the lives of Americans. 

Understanding how the law affects Americans is important because it reflects an understanding 
of why the law matters, I expect that Elena Kagan learned that lesson early in her legal career 
when she clerked for Justice Marshall. Constitutional values that need to be applied and cases 
often involve competing constitutional values. In the hard cases that come before the Supreme 
Court in the real world, we want - and need - Justices who have the good sense to ^preciate the 
significance of the facts in the cases in front of them as well the real-world ramifications of their 
decisions. 

1 urge Solicitor General Kagan to be open and responsive and to share with us and the American 
people her judicial philosophy and indicate her judicial independence. 1 believe that fair-minded 
people will find her judicial philosophy well within the legal mainstream. I welcome questions to 
Solicitor General Kagan about judicial independence, but let us be fair. Let us listen to her 
answers. There is no basis to question her integrity and no one should presume that this 
intelligent woman, who has excelled during every part of her varied and distinguished career, 
lacks independence. 

It is essential that judicial nominees understand that, as judges, they are not members of an 
administration. The courts are not subsidiaries of any political party or interest group, and our 
judges should not be partisans. That is why the Supreme Court's intervention in the 2000 
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presidential election in Bush v. Gore was so jarring and wrong. That is why the Supreme Court's 
recent decision in Citizens United, in which five conservative .lusticcs rejected the Court's own 
precedent, the bipartisan law enacted by Congress, and 100 years of legal developments in order 
to open the door for massive corporate spending on elections, was such a jolt to the system. 

Based on my review of Solicitor General Kagan's record, 1 expect that she and 1 will not always 
agree. I do not agree with every decision that Justice Stevens has written, but I have great respect 
for his judgment. 1 did not always agree with Justice O'Connor or with Justice Souter, but 1 never 
regretted my vote in favor of each of their confirmations. I respect their efforts to uphold the 
Constitution and the rule of law for all Americans. They looked to the express purpose and 
legislative intent of our laws, respected precedent, and considered the real-world consequences 
of their decisions. 

The American people live in a real world of great challenges. The Supreme Court needs to 
function in that real world consistent with our Constitution. Vermont did not vote to join the 
Union until the year the Bill of Rights was ratified. Those of us from the Green Mountain State 
are protective of our fundamental liberties. Vermonters understand the importance the 
Constitution, and its amendments, have had in expanding individual liberties over the last 220 
years. 

I hope that Elena Kagan will demonstrate through this hearing that she will be the kind of 
independent Justice who will keep faith with these principles and with the words inscribed in 
Vermont marble over the front doors to the Supreme Court, "Equal Justice Under Law." 

##### 
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ORAL STATEMENT OF LILLY LEDBETTER 
BEFORE THE SENATE JUDICIARY COMMITTEE ON 
JULY 1,2010 

Thank you, Mr. Chairman and members of the Committee. My name is Lilly 
Ledbetter. It is an honor to be here today. 1 am not a lawyer, but 1 do know two things: I 
know that the Supreme Court’s decisions have a profound effect on everyday Americans. 
And I’ve learned that who is on the Supreme Court makes all the difference. 

1 never in a million years would have thought that one day 1 would end having my 
fate decided by the Supreme Court, but 1 did. It all started in 1979, when Goodyear hired 
me to work as a supervisor in their tire plant in Gadsden, Alabama. 1 worked hard and 1 
was good at my job, but Goodyear did not make it easy. 

1 was one of only a few female supervisors, and 1 faced discrimination and sexual 
harassment by people who didn’t want women working there. At the end of my career, 
someone left an anonymous note in my mailbox at work, showing how mueh I got paid 
compared with the male managers. 1 was actually earning twenty percent less than the 
lowest paid male supervisor in the same position. On my next day off, 1 filed a 
complaint with the EEOC. 

Goodyear tried to say 1 was a poor worker and that’s why they had given me 
smaller raises than the men. But after hearing all the evidence, the jury didn’t believe 
them. It found that Goodyear had discriminated against me because 1 was a woman. 

That was a good moment. The jury wasn’t going to stand for a national 
corporation paying me less than others just because of my sex. 

But then, by a single vote, the Supreme Court took it all away. Five of the 
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Justices said I should have complained after the first time 1 was paid less than the men, 
even though I didn't know what the men were getting paid and had no way to prove that 
the pay was discriminatory. The Court said that once 180 days passed, the smaller 
paychecks no longer counted as discrimination. But it sure feels like discrimination 
when you are on the receiving end of that smaller paycheck and trying to support your 
family with less money than the men are getting for the same job. And Goodyear 
continues to treat me like a second-class worker because my pension and social security 
is based on the amount I earned. Goodyear gets to keep my extra pension as a reward 
for breaking the law! 

Justice Ginsburg hit the nail on the head when she said that the majority's 
decision didn’t make sense in the real world. People ean't go around asking their 
coworkers how much money they're making; in lots of places, that could get you 
fired. Plus, even if you know some people are getting paid more than you, that's no 
reason to suspect discrimination right away. You want to believe that your employer 
is doing the right thing and that it will all even out down the road. And anyway, it’s 
hard to fight over a small amount of money early on. 

But the majority didn’t understand that, or didn’t care. How it could have 
thought Congress would have intended the law to be so unfair. I’ll never know. So 
Congress had to pass a new law to make sure that what happened to me wouldn’t 
happen to others in the future. 

My case shows that who gets appointed to the Supreme Court really makes a 
difference. If one more person like Justice Ginsburg or Justice Stevens were on the 
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Court - one more person who understands what it’s like for ordinary people living in 
the real world ~ then my case would have turned out differently. 

Since my case. I’ve talked to a lot of people around the country. Most can’t 
believe what happened to me and want to make sure that something like it doesn’t 
happen again. They don’t care if the Justices are Democrats or Republicans, or which 
President appointed them, or which Senators voted for them. They want a Supreme 
Court that makes decisions that make sense. 

That’s why the hearings here are so important. We need Justices who 
understand that law must serve regular people who arc just trying to work hard, do 
right, and make a good life for their families. And when the law isn’t clear. Justices 
need to use some common sense and keep in mind that the people who write laws are 
usually trying to make a law that’s fair and sensible. This isn’t a game. Real people’s 
lives are at stake. We need Supreme Court justices who understand that. 

Thank you. 
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Reply to: Washington, D.C. 


June 25,2010 


The Honorable Patrick Leahy 
Chairman, Senate Judiciary Committee 
224 Dirksen Senate Office Building 
W ashington, DC 20515 

The Honorable Jeff Sessions 
Ranking Member, Senate Judiciary Committee 
224 Dirksen Senate Office Building 
W ashington, DC 20515 

Re: Nomination of Elena Kagan 
Dear Chairman Leahy and Ranking Member Sessions, 

Liberty Counsel is a nonprofit litigation, education, and policy organization with offices 
in Florida, Virginia, and Washington, DC, and hundreds of affiliate attorneys across the nation. 
As an organization that defends the Constitution, Liberty Counsel represents the concerns of 
hundreds of thousands of our members and supporters who are alarmed about increasing political 
activism in the judicial branch. 

As you know, President Barack Obama recently nominated Elena Kagan for a position on 
the Supreme Court. The Senate Judiciary Committee hearing on her nomination is scheduled to 
begin June 28, 2010. As you prepare to engage in these proceedings. Liberty Counsel encourages 
you to consider Kagan’s inexperience, ideology, and judicial philosophy. Liberty Counsel is 
certain that after doing so, you will agree that, like Harriet Miers, Kagan is not qualified for a 
position on the High Court. 

Although we understand that it is not necessary for a United States Supreme Court Justice 
to have served on the bench of a lower court, it is very important for her to be conversant with 
legal practice. Kagan has only three years of practice experience, two of those serving only as a 
junior attorney. Most of her experience has involved work in partisan politics and academia. 
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Because of Kagan’s role in advocating for partisan positions, we arc concerned that she lacks the 
ability to interpret the law without invoking her own personal experiences and prejudices. 

She banned the military from Harvard’s campus because the military would not accept 
members who openly engaged in homosexual conduct;* she encouraged President Clinton to sign 
cloning laws, providing that the cloned embryo was killed prior to live birth;^ she stated that a 
ban on assisted suicide was a terrible idca;^ she expressed an affinity for socialism in her senior 
thesis;^ and she expressed hostility towards faith-based organizations and protectors of innocent 
human lifc.^ 

It is because of these hostilities and prejudices that Liberty Counsel is also concerned 
about Kagan’s judicial philosophy. The Constitution is the foundation of this nation. In order to 
maintain a just and orderly society. Supreme Court Justices must strictly interpret the 
Constitution. Kagan has consistently demonstrated an admiration, not for the strict interpretation 
of the Constitution, but for judicial activism and those who engage in activism. 

Kagan demonstrated her activist philosophy when she argued before the Court in Citizens 
United v. Federal Election Commission, where she attempted to convince the Justices to 
undercut previous decisions by applying unrelated case precedent, causing Chief Justice Roberts 
and Justice Kennedy to question her on the subject during oral argument.^ Additionally, while 
Dean at Harvard Law School, Kagan removed Constitutional Law from the list of required 
courses and replaced it with International Law, embracing what Harvard deemed the 
“transnational nature” of law. ^ Kagan even stated that foreign law could be used to interpret the 
laws of the United States of America.** 

Kagan’s philosophy is not only apparent based on what she has said but also based on 
whom she admires. Her hero is Aharon Barak, an Israeli justice who claimed that a judge can 

’ Written Question.s for Chairman Patrick Leahy For Elena Kagan; Nominee to be Solicitor General of the United 
States, Submitted February 1 0, 2009 at 9, available at 

htlp://judiciary.senate.gov/nominarion.s/l i UhCongrcssExecutivcNominations/upload/Kagan-QFRs.pdf (last visited 
June 25, 2010; see also, Frank J. Gaffney, Jr., Kagan: Shili for Shariah? , Big Government, May 19, 2010. 

^ Steven Ertelt, Kagan Files from Clinton Administration Show Her Backing Human Cloning, LifeNews.com, June 
10, 2010, http://www.lifenews.coin/bio3 1 14.html2010. 

^ The Associated Press, Kagan Called Assisted Suicide Ban "Terrible Idea, " ABCNews, June 4, 2010, 
http://abcnews.go.com/Politics/wireStory7id- 1 0829103. 

Mike Allen and Josh Gerstein, White House to Release Kagan Theses, Politico, May 1 7, 20 1 0, 
http://www.politico.com/news/stories/05 1 0/37343.htm1#ixzj:0oUA32ctP. 

^ Elena Kagan, Nov. 10. 1980: Fear and Loathing in Brooklyn, The Princetonian, Nov. 10, 1980, 
http://www.dailyprincetonian.com/20 1 0/05/03/26082/. 

^ Transcript of Ora! Argument at 64, Citizens United, 556 U.S. (no, 08-205), available at 

http://www.supremecourt.gov/oral_arguments/argument_transcripts/08-205%5BReargued%5D.pdf (last visited June 
25,2010). 

^ Jeri Zeder, At Home in the World, Harvard Law Bulleting, available at 
http://www.law.harvard.edu/news/bullelln/2008/winter/feature_3.php (last vi.sited June 25, 2010). 

* Written Questions for Chariman Patrick Leahy For Elena Kagan: Nominee to be Solicitor Genera! of the United 
States, Submitted February 1 0, 2009 at 4, available at 

http://judiciary.senate.gOv/nominations/l I IthCongrcssExecutiveNominations/upload/Kagan- QFRs.pdf (last visited 
June 25,2010). 
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“give a statute a new meaning.”'* Kagan also clerked for and greatly admired Justice Thurgood 
Marshall, for whom she wrote a law review article in which she agreed with his statements that 
the Constitution was “defective” and contained “outdated notions” as originally drafted.'® It is 
our fear that Kagan will continue her liberal heroes’ crusade of judicial activism, in part because 
she has indicated a propensity to do so by stating that "... judges will have opinions, prejudices, 
[and] values. Perhaps most important, judges will have goals. And because this is so, judges will 
often try to mold and steer the law in order to promote certain ethical values and achieve certain 
social ends. Such activity is not wrong or invalid. The law, after all, is a human instrument - an 
instrument designed to meet men’s needs.”" 

We disagree with Kagan. It is not the role of the Court to mold and steer the law; that is 
the role of the legislative branch. It is the role of the Court to interpret the laws that the 
legislature creates, in accordance with the Constitution. 

In Federalist Number 76, Alexander Hamilton stated that it is the purpose of the Senate to 
ensure a person is not esteemed to the highest court in the land when she has “no other merit than 
that of coming from the same State to which [the President] particularly belonged, or of being in 
some way or other personally allied to him, or of possessing the necessary insignificance and 
pliancy to render them the obsequious instruments of his pleasure.”'^ 

A vote to confirm a Supreme Court nominee is one of the most important and lasting 
votes a senator can make. Likewise, to prevent an individual like Elena Kagan from legislating 
from the bench is a key purpose of the “advice and consent” process and the duty of the Senate 
Judieiary Committee. As the Committee eonsiders Kagan’s inexperienee, ideology, and judicial 
philosophy, we urge you to consider not only Kagan’s responses to the Committee’s questions 
during the hearing, but also her history. It has become apparent that confirmation conversions to 
originalist perspectives are not lasting. 


Respectfully, 



Mathew D. Staver 
Founder and Chairman, 

Liberty Counsel 

Dean and Profes.sor of Law, 

Liberty University School of Law 

MDS/mc 


^ Solicitor General Elena Kagan 'e Judicial Hero, Americans United for Life, May 12, 201 0, 
http;//catholicexchange.com/20 1 0/05/i 2/130230/ 

Elena Kagan, For Justice Marshall, 71 Tex. L. Rev, 1 125, 1 125 (1993). 

" Elena Kagan, The Dex’elopment and Erosion of the American Exclusionary Rule: A Study in Judicial Method, p. 
120 (April 20, 1983) (unpublished M.P.P. thesis, Oxford University) (http://\vwv^'.fed- 
soc.org/doc Lib/20 1 005 1 8_OxfordThesis.pdf). 

Alexander Hamilton, Federalist No. 76: The Appointing Power of the Executive. 
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Jime 25. 2010 

The Hon. Patrick Leahy 
Chair of the Semue Judiciary Committee 
I’he Hon. Jeff Sessions 
Ranking Member of the Senate Judiciary Committee 
SD-224 Dirksen Senate OtTicc Building 
Washington. D.C. 20510. 

Dear Senators: 

1 write in support of Elena Kagan’s nomination as Associate Justice of 
the United States Supreme Court. I have known Dean Kagan for twenty years, 
ever since she and I were colleagues and friends on the faculty of the 
UniversUy of Chicago Law School. We have talked about legal and 
constitutional .subjects dozens of times over the years, giving me insight into 
her intcilectual and jurisprudential approach. I have also read all of her 
scholarly work. Based on my personal experience as well as her public 
statements and writings, she deserves not a grudging acquiescence but an 
enthusiastic confirmation as an Associate Justice of the United Slatc.s Supreme 
Court. Obviously. Senators must carefully examine the record and her own 
testimony before the Judiciary Committee. She has invited such close 
questioning herself But unless there are important unexpected development.';, 
she should be confirmed. 

1 addres.s my comments especially to those who adhere to a generally 
conservative understanding of the role of the Supreme Court in interpreting the 
Con.sti tulion and laws of the United States. Obviously, any nominee of this 
Adntiiiistration will refiect the progressive political outlook of the Pre.sident; 
one of the prerogatives of the President under our Constitution is nominating 
Justices vN’ho share his view.s. Much in Elena Kagan's record demonstrates that 
outlook. But this must not be exaggerated. On a significant number of 
impoilant and controversial matters, Elena Kagan has taken positions 
associated with the conservative side of the legal academy . This demonstrates 
an openness to a diversity of ideas, as well as a lack of partisanship, that bodes 
well for service on the Court. No one can foresee the future, but 1 would not 
be surprised to find that Elena Kagan, as a Justice, scrv'cs more as a bridge 
between the factions on the Court than as a reliably progressive ideological 
vote. In short. I think she will be more conservative than liberals hope, and 
lc.s.s liberal than conservatives fear. 

It is all loo easy to speak of nominees in airy generalities, so tel me be 
specific, 1 will comment on her work on freedom of speech, freedom of 
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religion, and executi^ e power, as well as her role as Dean of the Hars ard Law 
School in ailracting a more ideological!} diverse faculty. ! vvil! also offer a 
comment on what I regard as the only serious blemish on her record; her 
participation in 1 larvard's reftisal to allow students vvho wished to interview 
for careers in the military the ability to use the ordinar\- facilities of career 
seio'ices. 


Freedom of Speech 

Freedom of speech was one of Professor Kagan's two principal iields 
of scholarly work. Her writings on this subject have been thoughtful, 
insightful, and of high academic quality, and on many if not most points 
congruent with conservative civil libertarian thinking on these issues. 1 would 
call particular attention to her article entitled The Changing Faces of Firs! 
Aniendmen! Seiiiralii}-: R.A.V. v St. Paul, Rust v Sullivan, ami the Problem of 
Contenl-Based Underinciusion, 1992 Sup. Ct. Rev. 29. The R.A, V case was 
difficult and caniroversiaL involving a hate speech prosecution based on an 
ugly cross-burning incident in St. Paul. Minnesota. There were three opinions. 
One. by Justice Antonin Scalia. applied the strong protections for freedom of 
speech that have been characteristic of conservative free speech jurisprudence 
over the past generation, It held that Uie local ordinance under which the 
defendant had been prosecuted was viewpoint discriminatory and hence 
unconstitutional. .Another opinion, hy .Justice John Paul Stevens, dc.scribcd 
Justice Scalia’s position as "absolutist" and maintained that even "selective, 
subject-matter regulation on proscribable speech is constitutional." In her 
article on the case. Profe.ssor Kagan wrote that "Justice Scalia seems to me to 
have the upper hand,'’ and that Justice Stevens's position "cannot be right as a 
general matter," 

It bears mention that the principle of view point neutrality has been 
central to free speech victories on the part of dissidents from leftwing 
orthodoxy on campus, including mo.st conspicuously Rosenberger v 
iniversily of Virginia. It thus appears that consenative defenders of freedom 
of speech will have an additional ally on the Court. Notably, Professor Kagan 
wrote her R.A. V. article at a time when hate speech codes were supported by 
many left-leaning members of the legal academy. Thus, her article 
demonstrates not only that her constitutional principles on this matter lean 
more toward the conservative po.sition. but that she ha,s the courage and 
independence to take sides at odds with the tide of opinion among her 
ostensible political allies. 

Some conservative free speech supporters have criticized Solicitor 
General Kagan's defense of the Bipartisan Campaign Reform Act (BCRA) in 
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the Citiziim Uniied case, and her decision lo aigue the case pcrsonailv . 
Speaking as a former lawyer in the Solicitor General's office. I regard thi.s 
criticism as speciou.s: it is the job ofihc Solicitor General to defend the 
constitutionality of statutes. Rver>' Solicitor General defends statutes with 
which he or she does not agree. (Certainly that was true ot the Solicitors 
General under whom 1 served. Rex E. Lee and Charles Fried.) More 
importantly, these critics fail to give proper weight lo the nature of the 
arguments General Kagan niiide. and did not make, in the case. Although she 
defended BCRA on the baMs of anti-corruption and stockholder-protection 
rationales, she conspicuously failed to put foi^’ard the most common, but 
troubling, rationale for restricting corporate political speech: that to allow great 
aggregations of v.ealth to participate in campaign-related speech would distort 
the marketplace of ideas. 

General Kagan's decision not to defend the law on this basis was 
surprising, because the Supreme Court had previously embraced that rationale 
in Austin v. Michigan Chamber oj Commerce. According to Justice Thurgood 
Marshall's opinion in Austin, the ability of corporations to use “re.soiirces 
amassed in the economic marketplace’' would give them '‘an unfair advantage 
in the political marketplace." The government thus has a "compelling interest’' 
in preventing "the corrosive and distorting effects of immense aggregations of 
wealth" on the democratic process. Because one of the questions posed in 
Ciitem United was whether. 4 w7/« should be overruled, and General Kagan 
was defending Austin, it would have been standard practice to present and 
defend all the rationales on which Austin rested. 

We can be nearly certain that the reason General Kagan did not present 
the ’‘anti-distortion'' rationale is that she docs not agree with h. In The 
Changing Faces of Fir,st Amemimenf i\'eufrafi{y, she wrote that giving the 
government the power "lo decide what ideas are overrepresented or 
underrepresented in the market’* would be "dangerous." It would be dangerous 
because the pKi> ing field of speech and political advocacy is inherently tilled 
with inequalil} . and if the government may choose which inequalities to 
"correct" by suppressing some speakers and not others, it would have a 
powerful instrument for suppression of speech, going far beyond the conte.xt of 
corporations. 

General Kagan's decision to omit the anti-distortion argument is all the 
more remarkable because this rationale has been embraced by the President 
who nominated her. as well as the Justice whom she has been nominated to 
replace. In his speech announcing the nomination, President Obama stated that 
he was nominating a Justice "who, like Justice Stevens, knows that in a 
democracy, powerful interests must not be allowed to drown out the voice.s of 
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ordinary citizens." Thai may be true of Justice Stevens, who embraced the 
anti-distortion argument in his dissent in Ciftens United. But General Kaean 
declined to make any such argument. V^lielher Senators agree with Hlena 
Kagan on this point or not. the fact that she was willing to adhere to her civil 
libertarian principles under these circumstances demonstrates remarkable 
independence. 

Freedom of Religion 


Although F.lcna Kagan did not write on the subject of religious freedom 
as an academic, what is known about her view's is highly encouraging to those 
of us who interpret the Free Exercise and Establishment Clauses as permitting, 
and sometimes even requiring, accommodation of religious conscience. She 
will be replacing Justice John Paul Stevens, who opposed constitutional 
accommodation of minority religious views (siding with conser\ aiives ni cases 
like Employmeiu Division v. Smith) and opposed neutral access to public 
benefits (siding with liberals in cases like Zelman v. Simmons-Harris). Justice 
Kagan could bring about significant changes in this important area of 
constitutional law-. 

To be sure, the evidence about her views on these issues is not 
extensive, but it accords with my impressions about her approach to Free 
Exercise and Establishment Clause questions. Wc know, for example, from 
the released documents regarding her service in the Clinton White Mouse in 
1995-96, that she supported federal participation in California litigation on 
behaifofa Christian landlord with religious convictions against unmarried 
cohabitation who was forced to rent to an unmarried couple. T he California 
Supreme Court upheld this imposition on the ground that the landlord was free 
to seek alternative employmcni. Kagan criticized that rationale and supported 
the landlord's religious freedom claim, which was brought under the Religious 
Freedom Restoration .Act. 

Elena Kagan's position in this matter is important for tliree rea.sons. 
Most obviously, it sho\ved a commitment to enforcing free exercise rights 
under the Religious Freedom Restoration Act. Justice Stevens voted with the 
majoiity to strike down the Act, as applied to state and local government. 
Second, the clash between religious conscience and expansive applications of 
nondi.scrimirtation laws is an increasingly common and serious arena of 
religious freedom controversy. Third, her rejection of the California Supreme 
Court's rationale indicates that she understands that religious freedom can be 
burdened in ways other than by strict criminal prohibition. This generous 
understanding of religious freedom has been an important part of the Supreme 
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Coun’s jurisprudence for nearly fifty years, but it has recently been challenged 
by parties who prefer to give a narrow compass to First Amendment rights. 

A second important piece ofct idence is Kagan s testimony during her 
confirmation hearings for the position of Solicitor General, when she was 
questioned about comments she made in a memo to Justice Thurgood 
Marshall, as a law clerk, in connection with Bowen v. Kendrick, which 
addressed the constiliilionality of allowing religiously affiliated organizations 
to ser\e as grantees under the Adolescent Family Life Act. That decision was 
an important precursor for Congress's legislation on charitable choice. 42 
U.S.C, §604A. and President Bush’s Faith-Based Initiative. (I should note for 
the record that 1 was counsel for the successful intervenor-petitioners in that 
case, and argued Kendrick before the Supreme Court.) In her memo to Justice 
Marshall, Elena Kagan wrote that religious groups should be excluded as 
grantees in federal program.s related to their religious concerns because thev 
might inject religious teaching into their performance of the grant. In her 
hearing, however. Kagan described that position as "the dumbest thing I ever 
read." She went on to testify; "i indeed believe that my 22'year old analysis, 
written for Justice Marshall, was deeply mistaken. It seems now' utterly wrong 
to me to say that religious organizations generally should be precluded from 
receiving funds for providing the kinds of services contemplated by the 
.Adolescent Family Life Act." 

This is significant for two reasons. First, the participation of religious 
organizations in publicly funded programs has been, and continues to be. one 
ofthe major areas ol' controversy under the First Amendment. That Elena 
Kagan now agrees with the conservative majority in Bowen v Kendrick, and 
not with the di-ssent signed by Justices Blackmun. Brennan. Marshall, and 
Stevens, suggests that her views on the Establishment Clause are animated not 
by exclusion of religion but by neutrality toward it. Second, and more 
generally, her testimony indicates that she does not hesitate to rethink positions 
that she took in her younger years, and to diverge from positions taken by her 
former employer, .lustice Marshall. Elena Kagan is a person who thinks for 
herself, and is not afraid to rethink her views. 

A third important piece of evidence is Elena Kagan’s October 18, 1 996 
memo urging President Clinton to issue an executive order protecting religious 
expression by federal employees in the workplace. The text of this order vvas 
negotiated among a diverse group of religious and civil liberties organizations, 
but according to Kagan's memo, the Clinton Justice Departement was "quite 
negative about (he order." She explained (hat "DOJ believes the document 
conveys a lone that is too permissive of employee religious expression." 
President Clinton issued the order in 1997. Ms. Kagan’s memo is important 
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not only because it indicates her position regarding the rights of religious 
expression, but also because she was whiling to defend that position in the face 
of opposition from lawyers elsewhere in the administration. Evidently, this i.s 
a matter of conviction. 

Taken together, her views on these three matters suggest that a Justiee 
Kagan may take a strong allimiative position on religious freedom, 
encompassing both accommodation of individual religious conscience and a 
right of equal participation in the public arena, essentially the reverse of Justice 
Stevens on these issues. 

Executive Power 

On her return to academia after serving in the Clinton Administration. 
Profes.soi Kagan turned primary attention to the question of executive power 
under adininistratne and constitutional law. Significantly, she defended the 
legitimacy and utility of direct presidential control over the regulatory agencies 
of the federal government. As she explains in an article entitled Presideniial 
Administration, this degree of presidential control originated in modem times 
under President Reagan, but was extended under President Clinton, .Although 
she distinguishes her position from strict notions of a constitutional unitary- 
executive. in effect she reaches the same end through statutory analysis. 

Professor Kagan's writings on executive power are neither path- 
breaking nor particularly conlrovensial. but their political context is 
noteworthy. She was writing during the early days of the presidency of 
President George W. Bush. It is one thing to defend executive power when the 
administration is politically congenial, and quite another to do so when the 
presidency is held by a reviled member of the other political party. Thai 
Professor Kagan was willing to write in defense of broad presidential authority 
at the lime she did. and in the teeth of an anii-cxecurivc turn by many of her 
political friends, demonstrates that her constitutional positions are driven by 
principle rather than political convenience. WTraiever one's views of the 
executive, that kind of integrity is a judicial virtue. 

Dean Kaoan 's Administration at Harvard 

By universal acclaim, across the political spectrum and among both 
students and tacuiiy, Hiena Kagan was an e.xemplary Dean of Elarvard Law 
School. As an occa.sional visiting professor there. I witnessed the signitlcani 
improvements in morale, collcgiality, intellectuality, and ideological diversitv 
that sbe brought to the institution. Two aspects of her administration seem 
especially relevant to her nomination to the Supreme Court; her exclusion of 
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military recruiters from the ordinary cliannels of career services at Harvard, 
and her support for diversification of the faculty by hiring scholars known to 
be of a conservative persuasion. I will not dwell on the facts regarding these 
dcdsion,s; they are well known. 

I regard as dreadful Harvard'.s deci.sion to deny law students w ho 
wished to interview with the military the ordinary courtesies extended to 
others: wrong on the law, bad for sludenls, harmful to our country. Whatev er 
one might think of Congress's "don't ask. don't tell" policy, military service is 
among the most honorable of callings. American institutions of higher 
education should do everything they can to facilitate military' service. The fact 
that the Supreme Court rejected Han atd's legal po.siiion by a vote of nine to 
zero shows that, as a legal position, it was contrived at best. None of this 
speaks well for Dean Kagan, But Dean Kagan was just one of dozens of law 
deans who took precisely the same position. It would have been admirable for 
Dean Kagan to stand up to her faculty and politically active students on this 
subject, and she vvould have paid a price; but not having done so should not 
disqualify her from further office. 

it was on the second dimension, the ideological diversification of 
faculty hiring, where Dean Kagan did depart from the norm. It is no secret that 
.American law school faculties, including the most elite, are lopsidedly leftwing 
in their political orientation. 1 his is one of the most serious problems in 
modern higher education. In a politically diverse nation, students should be 
cxpo,sed to arguments front both sides of the spectrum. Dean Kagan was one 
of the few leaders in American academia to recogniz.c this problem and strive 
to correct it. She recruited, and then persuaded her faculty to accept, leading 
figures from the center-right, and defended them when they came under 
political attack. More than that: by actively supporting the activities of the 
Federalist Society and like organizations at Harvard Law School. Dean Kagan 
fostered the kind of diverse intellectual e.xchangc that is lacking at all too many 
institutions of higher education. 

These actions demonstrate qualities of mind and character that are 
directly relevant to being a Justice on the Supreme Court: respect for opposing 
argument, fair-mindedness, and willingness to reach across ideological divides, 
independence, and courage to buck the norm. It is a tribute to Elena Kagan 
that the faculty and students who know her best ate her strongest supponers, 
even those whose politics diverge from her own. 

Conclusion 
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One of the most enduring questions about law and judging is whether it 
is anjthing more than politics. In her service in the executive branch and her 
time as Dean, Elena K.agan has skillfully navigated political waters. But she 
has also demonstrated another quality. Publicly and privately, in her scholarly 
work and in her arguments on behalf of the United States, Elena K.agan has 
demonstrated a fidelity to legal principle even when it means crossing her 
political and ideological allies. This is an admirable and essential quality in a 
judge. Barring unexpected developments during the confirmation hearings, I 
urge you to confinn Elena Ragan to be an Associate Justice of the Supreme 
Court. 


Verv truly vours, 

Michael W, McConnell 
Richard & Frances Mallery Professor of Law 
Director Constitutional Law Center 
Stanford Law School 
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MILITARY 

FAMILIES 

UNITED 


June 25, 2010 


Senator Patrick Leahy 
Chairman 

Senate Judiciary Committee 
433 Russell Senate Office Building 
Washington D.C., 20510 

Senator Jeff Sessions 
Ranking Member 
Senate Judiciary Committee 
335 Russell Senate Office Building 
Washington D.C.. 20510 

Dear Chairman Leahy and Senator Sessions, 

On behalf of the thousands of military families represented by Military Families United, I am writing to 
express our views concerning Supreme Court nominee Elena Kagan and the controversy surrounding her 
decision to strip military recruiters of their institutional access to the Harvard Law School. 

As you know. Harvard and other academic institutions obstructed military recruitment in protest of the 
implementation of the "Don't Ask, Don't Tel!" policy of the Clinton Administration. The problem 
persisted until 1995 when Congress passed the Solomon Amendment, which required universities to 
provide equal access to military recruiters or risk losing public funding. Unfortunately, Harvard chose to 
ignore the law and continued blocking access to military recruiters until 2002 when the Department of 
Defense threatened to eliminate Harvard's public funding. 

In 2004 Ms. Kagan, as Dean of Harvard Law School, decided to block access to military recruiters. While 
we recognize that she vehemently disagreed with "Don't Ask, Don't Tell," and believed it to be in 
violation of Harvard's anti-discrimination policies, her actions were in direct violation of federal law as 
stated in the Solomon Amendment. Further, those actions were, in our estimation, discriminatory 
towards the Department of Defense for a policy and law it didn't write or enact. 


PO Box 65305 * Washington, D C. 20035 * T 202.429 5600 * F 202 429 560 1 * www.MiiitoryFamiliesUni'ed org 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 00919 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN:CMORC 



910 


In closing, we find Ms. Kagan's failure to offer support to our military in a time of war and her 
willingness to defy federal law as troubling and appalling. While Military Families United is taking no 
official position on her confirmation, we are extremely concerned with Ms. Kagan's perceived anti- 
military bias as well as her failure to comply with federal law in this regard. We are hopeful that the 
Senate Judiciary Committee will fairly and vigorously question her motivation and reasoning on this 
matter. Thousands of military families, if not all Americans, deserve to hear an explanation of her 
actions. 



MILiTARYFAMiLIESUNITED 

PO Box 65305 * Washirgtop, D C 20035 * T 207.429 5600 * F 202 429 .5601 * vwvw,Mtii;a7Fo^iliesUr.ite.d org 
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Testimony of Thomas N. Moe, Colonel IJSAF (ret) 

United States Senate Committee on Judiciary 

Regarding the Nomination of Solicitor General Elena Kagan 
to the Supreme Court of the United States 
July 1,2010 

Thank you Chairman Leahy and Senator Sessions for the opportunity to testify 
before this committee regarding the nomination of Solicitor General Elena Kagan to 
become an Associate Justice of tbe Supreme Court. 

1 appear today, as a military veteran with over 33 years service, to express my 
concern regarding this nomination for the following reasons. 

Ms. Kagan has demonstrated a strong bias against tbe military, while Dean of the 
Harvard Law School, largely over policies concerning the eligibility of homosexuals to 
serve in the military. I believe this bias would color ber judgment regarding cases 
involving the military that she would review. My concern goes beyond tbe fact that Ms. 
Kagan has never been a judge or practiced for any length of time as an attorney, but 
would nevertheless move directly to our highest court to review cases of the utmost 
importance to our country. 

The issue is objectivity— any nominee for the high court should have experience or 
a record that demonstrates his or her capacity for objectivity. On the contrary, in the 
various positions of authority that she has held, Ms. Kagan has shown a troubling lack of 
objectivity, at least regarding the military. By her actions. Solicitor General Kagan has 
shown disregard, if not defiance of laws concerning the military. Her discrimination and 
disapproval was misdirected against those who, though charged with following those 
laws, had no say in policy or law making. 

Ms. Kagan knowingly defied a particular law, the Solomon Amendment, which 
concerns military recruitment. During the time that she was Dean of the Harvard Law 
School, Ms. Kagan treated military recruiters as second-class citizens — with the effect of 
“shooting the messenger.” She has even called on her students to verbally criticize 
military personnel, while on other occasions she expressed support for uniformed 
individuals. Her superficial gestures did not mitigate official actions that were an affront 
to our military. 

The one particular policy that she has championed, to allow homosexuals to serve 
openly in the military, has been the basis of her actions against military regulations and 
Federal law. Her position in this regard is most questionable in light of her complete 
absence of experience with or understanding of military policy and operations. It is 
unfortunate that in time of war she has presumed for herself the wisdom to demand a 
policy requiring the military to accept professed homosexuals in the military. Ms. Kagan 
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seems unaware that she has neither the experience on which to base that wisdom nor the 
responsibility to deal with the consequences of her convictions. 

How can our warriors look at such people when they are poised at the tip of tlie 
sword, ready to sacrifice everything for their eountry, while a cloistered clique in ivory 
towers eats away at their institutions for the sake of narrow ideologieal interests? 1 ean 
personally attest to the eorrosive effect such people had on me as 1 suffered untold 
tortures at the hands of North Vietnamese Communists while our citizens at home 
attacked military veterans, committed violence against military facilities in the name of 
“peace,” and took political advantage of a nation at war to advance their own political 
careers. 


I have voluntarily stood in the face of our eountry’s enemies— resolute and 
determined to suffer whatever personal consequences might be the price for the sake of 
our nation’s security. I support lawtul rights of free speech, but 1 never could stomach 
critics within our borders who effectively attacked our backs while we faced enemies we 
believed to be a threat to our nation, our community and our family. Perhaps my brief 
testimony today reveals in part my concern for those whose attitudes toward the 
preservation of our nation and its people are manifest in political subterfuge instead of 
active, courageous and direct personal involvement that truly supports our military with 
actions, not just words. 

As you know, in 1993 Congress passed and President Clinton signed Title 10 
use, Section 654, which codified long-standing Department of Defense regulations 
stating that homosexuals arc not eligible for military service. The law also provided that 
the administration eould omit from military regulations the requirement that persons 
joining the military make any reference to their sexual orientation. Prior to this 
administrative change, which is referred to as “Don’t Ask, Don’t Tell,” a person joining 
the military was required to answer a routine question about homosexuality on his or her 
induction form. (The Secretary of Defense may reestablish the former policy if deemed 
necessary.) 

In 1995 Ms. Kagan joined the Clinton administration as Associate Counsel, 
Deputy Domestic Policy Advisor, but 1 know of no stand that she took against “Don’t 
Ask, Don’t Tell” during her tenure with Mr. Clinton. 

When she was appointed Dean of the Harvard Law School in 2003, the United 
States Military enjoyed full and open access to the campus Career Services Office to 
recruit students to join the military. Yet she began to loudly condemn the law and policy, 
calling what in fact amounted to a more permissive treatment of homosexuals by the 
military “a profound wrong” and “a moral injustice of the first order.” Writing to the 
entire law school in October 2003, Kagan denounced the military’s recruiting policy as 
discriminatory and “abhorrent,” disregarding the fact that the 1993 law was approved by 
strong, bi-partisan majorities in Congress. 
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Her position was the cornerstone for her negative actions against the military. If 
Dean Kagan really wanted to stand on principle, she could have pressured I larv'ard to 
decline federal funds, or she could have resigned. 

For many years Harvard Law School /lat/ banned the military from recruiting on 
campus, because in its view the military “discriminated” against homo.sexuals. When 
Congress saw that Harvard and other elite universities were excluding the military from 
recruiting on campus, it passed a law in 1994 that required universities and colleges to 
give the military equal acce.ss with other agencies to recruit on their campuses or face the 
loss of federal funds. 

That law — called the Solomon Amendment after its originator Congressman 
Gerald Solomon — was repeatedly strengthened by Congress over the next ten years as 
some universities, including Harvard, continued to search for ways to continue to obstruct 
military recruiting. Specifically, the amended Solomon Amendment barred funding from 
any university that “prohibits, or in effect prevents” military recruiters from enjoying 
“access to students on campuses, for purposes of military recruiting in a manner that is at 
least equal in quality and scope to the access to campuses and to students that is 
provided to any other employer.” 

Thus, in 2002, the Defense Department had threatened to cut off all federal funds 
for Harvard University unless its law school agreed to allow the military to recruit openly 
on campus through the Career Services Office. Faced with the loss of millions of 
taxpayer dollars. Harvard had acquiesced and lifted its restrictions. 

Unfortunately, a little more than a year after Ms. Kagan assumed the position of 
Dean, and in spite of the DOD’s finding and Harvard’s acceptance of those findings, she 
took it upon herself to ban military recruiters from on-campus recruiting on an equal 
basis. She was apparently motivated by a ruling in November 2004 by the 3"* Circuit 
Court of Appeals finding the Solomon amendment was likely unconstitutional. But the 
3'^'* Circuit Court suspended its own ruling pending review by the US Supreme Court. 

As a side note, the 3"* Circuit Court has appellate authority over certain states and 
territories but not Massachusetts, the home of Harvard University. 

Nevertheless, in violation of the law, Ms. Kagan continued to u,se the 3"" Circuit 
Court’s opinion as an excuse to restrict military recruiters at the Harvard Law School 
even though there was no court order in place suspending enforcement of Solomon. Ms. 
Kagan has assured this committee that she would show “restraint” if she is confirmed as 
an Associate Justice. Her actions at Harvard suggest an inclination toward activism, not 
restraint or deference to laws affecting the military. 

As a sop, she tried to direct military recruiters to work with the Harvard Law 
Student Veterans Association, a decision that violated the “equal treatment” requirement 
of Solomon. By any measure, the Veterans Association was not equipped to take the 
place of the full-time staff in the Career Services Office. Ms. Kagan’s decision, 
therefore, placed military recruiters at a clear disadvantage compared to nonmilitary 
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recruiters. She denied the military' the ability to advertise through the normal recruiting 
channels, she barred them from even posting a job notiee with the Career Services Office, 
and she prevented the military from collecting resumes or scheduling interviews as a 
participant in the school’s regular interview season. 

According to an Air Force email dated February 20, 2005, recruiters were 
reporting that Kagan’s administration was “playing games” and “slow rolling” recruiters’ 
requests for regular campus support in order to block them from recruiting on campus. 
The Army reported the same. In the words of an Army officer in charge of recruiting, 
“The Army was stonewalled at Harvard.” Ironically, perhaps motivated hy the 
recalcitrance of the dean, the military recruited five members in the spring of 2005— more 
than any other year during that decade according to the assistant dean of career services. 
Their success did not change the fact that the DOD had every right to threaten Harvard 
with the loss of federal funds in the summer of 2005. Accordingly, Ms. Kagan allowed 
recruiters equal access to the campus. 

At the same time, she continued to denounce loudly what she called “the 
military’s discriminatory recruitment policy,” ignoring the fact that the military was 
merely following federal law. She also suggested that any military presence on campus 
felt “alienating” to Harvard Law students and staff. 

In September 2005, Ms. Kagan escalated from hostile words to legal activism. 

She joined a number of other Harvard law professors in a “Friend of the Court” argument 
to the Supreme Court, claiming that Harvard Law could, without violating the Solomon 
Amendment, bar military recruiters, because it barred all recruiters who “discriminated” 
against homosexuals. In March, 2006 this argument, along with the “suspended” 3'^ 
Circuit Court ruling was struck down by the Supreme Court unanimously in “Rumsfeld 
vs. FAIR (The Forum for Academic and Institutional Rights, which had filed a law suit 
on behalf of laws schools opposed to “Don’t Ask, Don’t Tell”). 

Even the most liberal-minded Justices rejected Ms. Kagan’s position with a 
stinging rebuke that her theories were “rather clearly not what Congress had in mind” 
when it amended and strengthened the Solomon Amendment. She later acknowledged 
that the 3"* Circuit Court’s decision did not justify her actions, but said she acted anyway 
in the “hope” that the Department of Defense “would choose not to enforce” the law. In 
every instance that her policies were reviewed, including by the Supreme Court, Dean 
Kagan was found in violation of the law. 

I find Ms. Kagan’s actions deeply troubling on a number of levels. As a citizen, I 
cannot support the appointment of justices who would pick and choose whieh laws they 
wish to follow, or choose to interpret laws to suit their political views or policy 
preferences or violate a law in hopes that the law would not be enforced. As a veteran, I 
am even more troubled by a potential activist justice who would not defer to the other 
branches of government, particularly the Congress, which the Supreme Court has, to 
date, reeognized as more qualified to act on issues concerning the military. 
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Ms. K.agan has stated that she only wants all citizens to be able to serve in the 
military in order to have an equal chance to defend their country. In light of her 
antimilitary record in general, 1 find such a statement inconsistent with her actions. 
Anecdotal stories of Ms. ICagan inviting military members to Law School social events 
seem contrived and patronizing in light of her public stance including calls to incite 
public opposition to military recruiters. 1 refer to emails she sent campus wide, which 
have been cited in the Harvard Crimson, which called on students to demonstrate and 
speak against the presence of recruiters “clearly and forcefully.” 

And what evidence is there that Ms. Kagan has shown an appreciation or even an 
understanding of the position of the Defense Department regarding homosexuals in the 
military? The policy has served the military in defense of our freedom and security, 
including Ms. Kagan’s right to challenge it lawfully, with the solid support of the US 
Congress and the Supreme Court. 

We do not know whether fonner Dean Kagan had even reviewed the 15 findings 
that Congress incorporated in the 1993 law (Title 10 USC section 654) which state why 
homosexual activity in the military is harmful to its mission. As stated prominently in 
these findings, the military is a specialized society, that is subject to special laws that 
would not apply to the citizenry at large. These findings arc based on the long, 
distinguished and successful history of our armed forces, pointing out that 

--“military life is fundamentally different from civilian life; 

—“the military’s standards of conduct apply to members of the armed forces at all 
times, whether or not that individual is physically on or off a military installation; 

-‘hinit cohesion, that is, the bonds of trust among individual service members” is 
critical to “combat effectiveness” and 

--"the prohibition against homosexual eonduct is a longstanding element of 
military law that continues to be necessary in the unique circumstances of military 
service.” 


1 believe that people who do not understand the special nature of the military arc, 
first of all, ignorant of the demanding, not to mention life-threatening, role that military 
members understand and willingly accept. Secondly, critics are in denial of the vital role 
that our armed forces have played for two centuries to ensure the survival of our nation — 
a nation where each citizen has the right to speak openly against those same armed forces 
and even to belittle their role in our nation’s history. Those in our society who don’t 
recognize much less understand the special nature of the military should not be 
handed authority to make important decisions that affect it. 

There are a number of eligibility requirements that people must meet to join the 
military that could be seen in the civilian world as diseriminatory. These requirements 
include issues of age, fitness, weight, visual acuity, intelligence, certain levels of 
education and standards of behavior to include personal financial responsibility and even 
responsibility toward one’s driving record. What is more, the requirements themselves 
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arc not applied evenly, since they vary from one level to the next with the highest 
standards being applied to those with the most responsibility. 

And I question whether Dean Kagan consistently applied her stated principles 
with regard to the issue of discrimination against homosexuals. Were she committed to 
this principle, she would have protested the presence of any agency or organization on 
campus that discriminated against homosexuals. Some Islamic extremist groups, for 
example, not only discriminate, they execute homosexuals under Sharia law. 

Her principles did not seem to come in to play in 2005 when Prince Alwalced Bin 
Tala established the Center of Islamic studies program at Harvard with a large gift. This 
was at a time when Ms. Kagan was dean of the Law School and was actively fighting 
against military recruiters because of the law and policy regarding homosexuals. 
Harvard’s president, Mr. Summers, accepted the gift with lavish praise and gratitude, 
saying that the “program will enable us to recruit additional faculty of the highest 
caliber, adding to our strong team of professors who are focusing on this important area 
of scholarship." 

Although the program was not part of the law school, Ms. Kagan could have 
applied her professed principles consistently and protested the group’s presence on 
campus. Ms. Kagan apparently did not feel compelled to point out to Mr. Summers that 
the University had a policy prohibiting organizations that discriminate against 
homosexuals. 

At the same time, Harvard and Ms. Kagan found no problem knowingly 
discriminating against military officer development programs such as ROTC on campus 
and denying equal access for military recruiters seeking to speak to campus students. 

This in spite of Ms. Kagan’s professed “appreciation” of the military. 

1 find Ms. Kagan’s actions deeply offensive as a veteran of the United States 
Armed Forces. Ms. Kagan claims that she only wanted all her students to have an equal 
chance to defend their country. But she would delay that day with actions that 
discouraged students from serving in the military. 

Her defenders tell stories of Ms. Kagan inviting military veterans to parties and 
that she has specifically voiced her support of strong tics between the military and the 
law. Indeed on October 17, 2007, she addressed cadets at the United States Military 
Academy at West Point saying, “1 would regret still more if . . . disagreement created any 
broader chasm between law schools and the military. . . .It must not because of what we, 
like all Americans, owe to you. And it must not because of what I am going to talk with 
you about tonight— because of the deep, the fundamental, the necessary connection 
between military leadership and law. That connection makes it imperative that we— 
military leaders and legal educators— join hands and be partners.” 
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But whatever her professed tolerance for individual soldiers and veterans, the 
plain fact remains that she was all-too-willing to condemn the military as an institution 
for policies she dislikes. 

Ms. Kagan served as a close advisor to President Clinton, who signed the 1993 
statute into law that resulted in “Don’t Ask, Don’t Tell,” but she has never criticized him 
for that action even though .she had ample opportunity after she left his administration. 
President Clinton spoke at Harvard’s graduation while she was dean in 2007, but she 
never called for students to protest against him. Ms. Kagan has written letters to 
Congress objecting to certain legislation dealing with the War on Terror, but I found no 
record that she has ever written to Congress to object to Don’t Ask, Don’t Tell. 

Ms. Kagan was willing to give the benefit of the doubt to President Clinton and 
Members of Congress, but she would not extend the same courtesy to the officers of our 
nation’s military who wanted to recruit her students to serve as lawyers in the Armed 
Forces and thereby serve their county. Instead, she repeatedly condemned the military 
for policies created by civilian lawmakers and carried out by the Executive Branch- 
policies that military members arc sworn to uphold. 

One of the proudest traditions of our military is its absolute commitment to 
civilian control. Congress and the civilian leadership at the Defense Department set the 
rules under which they operate, and our men and women in uniform accept those rules 
and execute their mission with vigor, even when they .sometimes disagree with or don’t 
like the rules the political branches set. Should they not, they arc dismissed. 

I cannot understand how Ms. Kagan could believe that interfering with the 
military’s mission — frustrating its efforts to recruit talented lawyers to advise 
commanders and represent individual soldiers — would do anything to change the Don’t 
Ask, Don’t Tell policy she so abhorred. Indeed, it defies all logic to think that she would 
make more progress toward overturning Don’t Ask Don’t Tell by obstructing the work of 
junior military officers sent to recruit on university campuses than by protesting to the 
high public officials and Members of Congress who actually have the authority to 
change the policy. 

Perhaps Ms. Kagan believed her actions were “symbolic”— that she had to at least 
pretend to “take a stand” according to the fashionable view in academia that seems 
passionately opposed to many things about the military. But her actions were not merely 
“symbolic” to the recruiting officers who had to work around the obstacles she put in 
their paths. They certainly were more than “symbolic” to the students who had served in 
the Armed Forces or who were hoping to join the military after graduation. It did not 
help that they had to watch their dean target the military for policies over which they had 
no control. They had to listen to their dean suggest that their classmates were justified in 
feeling “alienated” by the presence on campus of military officers. 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00927 Fmt 6601 Sfmt 6i 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



918 


It may have been “symbolie” and politically expedient to her. But 1 fear it is also 
symbolic— more than that; revealing— of the attitudes that she would take with her to the 
Supreme Court. 

It is ironie that Ms. Kagan has been nominated to replace Justice John Paul Stevens, a 
decorated veteran of the US Navy in WWII. I respect the brief military service of Justices Alito 
and Kennedy, but upon Justice Steven’s retirement there will not be a veteran on the court with 
more than a modicum of active duty experience. In an interview Justice Stevens himself 
reportedly stated that he believes that there should be at least one veteran on the court. 
Much is said of the need for “diversity” in our institutions. In my view this is as much a 
consideration of diversity on the court as any other. 

I compare that to a situation in my personal life when 1 was hired to be a research 
fellow at the Joan Kroc Peace Institute at Notre Dame, because the director at that time 
determined that for all the researchers in the Institute working on issues of world peace, 
not a single one of them had any professional military experience. How could the 
Institute resolve any of the vexing questions regarding war and peace when it did not 
have any military expertise to leaven its research? 

Lastly, 1 would think that a person so opposed to existing mies governing the 
military as Ms. Kagan would encourage rather than block the participation of the product 
of her law school, its graduates, so that they may be part of the composition of the 
military’s leadership and thus have the opportunity to influence military policy. On 
the contrary, 1 see such vitriol against the military as expressed by those such as Ms. 
Kagan as evidence that they don’t seek to understand or influence military policy 
according to normal processes but instead to undermine military effectiveness, readiness 
and cohesion. This may not be their intent, but it is their effect. 

1 again thank the chairman and the committee for allowing me this opportunity to 

testify. 
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DEFEND EDUCATE EMPOWER 


June 25, 2010 

The Honorable Patrick Leahy 
Chairman, Senate Judiciary Committee 
United States Senate 

Room 224 Dirksen Senate Office Building 
Washington, DC 20510 

RE: Nomination of Elena Kagan to the U.S. Supreme Court 

Dear Chairman Leahy: 

On behalf of the N AACP Legal Defense & Educarional Fund, Inc,, I am enclosing 
our report in support of the nomination of FJena Kagan to the United States Supreme 
Court. 


If possible, please include our report in the record on this nomination. 
Thank you for your attention to this matter. 

Sincerely yours. 


John Payton 

Director Counsel & President 

NAACP Legal Defense & Educational Fund, Inc. 


Enclosure 
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INTRODUCTION 

On May 10, 2010, President Barack Obama nominated Elena Kagan to become the 
1 12*'’ Justice on the United States Supreme Court. Kagan has had an extraordinary legal 
career, marked by notable “firsts” - the first female dean of Harvard Law School and the 
first female Solicitor General. Her nomination to the Supreme Court is also historic. If 
confirmed, Kagan would be the fourth woman confirmed to the Court since Sandra Day 
O’Connor became the first almost three decades ago. More remarkably, Kagan would 
join the two female justices currently on the Court, making the Court one -third female for 
the first time ever. Kagan would be the youngest member of the Court and the first justice 
born in the 1960s. She would be the first Solicitor General confirmed to the Court since 
1967 when Thurgood Marshall, who had previously served as the first Director-Counsel 
of the NAACP Legal Defense and Educational Fund, Inc. (LDF), was appointed. 

Importantly, Elena Kagan would replace Justice John Paul Stevens, who occupied 
this seat on the Court for thirty-five years. When Justice Stevens announced his 
retirement, LDF described him as “a stalwart in his protection of civil rights and civil 
liberties.” Appointed by President Gerald Ford in 1975, Stevens’ role on the Supreme 
Court evolved over time. For example, he expressed skepticism about race-conscious 
university admissions policies in Regents of the University of California v. Bakke' but he 
ended up strongly supporting diversity in higher education in Grutter v. Bollinger^ 

Justice Stevens attributed the shift to the Court’s own evolutton, noting that during his 
tenure each justice who retired was replaced by one with more conservative views. ’ Since 
he announced his retirement, Justice Stevens has been properly lionized as a strong force 
for protecting ordinary Americans against powerful interests. But he will also be known 
in history for his ability to forge consensus to safeguard civil rights despite an increasingly 
conservative Court. He used his influence and intellect to garner majority decisions in 
many groundbreaking areas. As the New York Times aptly editorialized, “The quality of 
his voice and his persuasive power raise the bar to a high level for his succes.sor.’”’ 

Individual justices joining the Supreme Court can change its dynamic in both 
subtle and dramatic ways. Each nomination is therefore extraordinarily important to the 
future of our country. For this reason, it is LDF’s practice to review the record of 
nominees in order to ascertain their views and positions on civil rights issues. We seek to 
determine whether prospective members of the Court possess the strong commitment to 
preserving and furthering the progress our nation has made in civil rights that is essential 
to achieving justice. We share our conelusions because we think it is critical for the 
Senate to exercise its constitutional role to “advise and consenf ’ with full knowledge of a 
nominee’s civil rights record. 

LDF has conducted a comprehensive review of Kagan’s views and actions on civil 
rights issues. Kagan’s record does not contain judicial opinions addressing civil rights 
issues nor are such issues a major subject of her academic writings or speeches. 

'438 U.S. 265 (1978). 

’ 539 U.S. 306 (2003). 

’ Robert Barnes, For Liberals, Replacing Ihe Irreplaceable Justice, Wash. Post, Apr. 1 1, 2010, at Al. 

■* Editorial, Searching for Elena Kagan, N.Y. Times, May 1 1, 2010, at A22. 
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Accordingly, our review foeused on the work she performed and view's she expressed 
during her career as law elerk, private practitioner. White House adviser, law professor, 
dean, and Solicitor General. We arc keenly aware, however, that opinions expressed and 
positions taken are not always those of the individual but are often constrained by 
institutional role. This is particularly so in the roles of Solicitor General and White House 
advisor. The Solicitor General is the government’s lawyer in the Supreme Court. 

Positions advocated by the Solicitor General reflect the considered view of the 
government as an institution and of a particular administration - not necessarily those of 
the individual holding the office. Similarly, White House advisors often are called upon 
to give policy advice that best advances an administration’s priorities in light of what is 
then seen as possible. Again, this advice may not be the same as the individual’s 
conclusion about what the law requires or what would be optimal policy. 

The nature and extent of Elena Kagan’s record on civil rights emphasizes the need 
for the Senate to explore fully her views in all jurisprudential areas affecting equal 
opportunity and racial justice during the confirmation hearings. As Kagan herself has 
suggested, confirmation hearings should serve “as an opportunity to gain knowledge and 
promote public understanding of what the nominee believes the Court should do and how 
she would affect its conduct.’’' This should be the case with all nominations; it is 
particularly so here. 

Notwithstanding some concerns detailed in this report, LDF supports Elena 
Kagan’s nomination to be the next Associate Justice of the Supreme Court, Our review of 
her record leads us to conclude that she has the professional credentials, respect for the 
institutional roles of all three branches of federal government, intellect and independence 
of mind, ability to build consensus, and commitment to justice required of one who would 
serve in this critical role. 

GENERAL BACKGROUND 

Elena Kagan is a nominee with an impeccable legal biography. She received a 
B.A. summa am laude from Princeton University in 1981, a M. Phil, from Oxford 
University in 1983, and a J.D. magnci cum laude from Harvard Law School in 1986. She 
clerked for two deeply respected jurists and champions of civil rights - Judge Abner 
Mikva on the U.S. Court of Appeals for the District of Columbia Circuit and Justice 
Thurgood Marshall on the Supreme Court. From 1989 to 1991, she was an associate at 
Williams & Connolly in Washington, D.C. She joined the faculty at the University of 
Chicago Law School and became a tenured professor. In 1993, she served as special 
counsel to the Senate Judiciary Committee, and from 1 995 until 1999, she worked at the 
highest levels of the White House during the Clinton Presidency. In July 1999, she 
became a visiting law professor at Harvard Law School, received tenure and then served 
as dean for six years. In 2009, she became the nation’s first female Solicitor General. 

Kagan would bring a set of unique skills and talent to the Court. Because every 
sitting justice has served as a federal appeals court judge, Kagan’s diverse perspective is a 


' Elena Kagan, Confirmalion Messes. Old and New, 62 U. Chj. L. Re V, 919, 935 (1995). 
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positive atlributc. Requiring prior judicial experience in all nominees to the Supreme 
Court is only a recent trend/’ History has shown that judicial experience is not a 
prerequisite for distinguished service on the Court. Of the 1 1 1 Supreme Court justices, 40 
had no prior judicial experience, including two of the past four chief justices - William 
Rehnquist and Earl Warren. Some of the most powerful figures on the Court arrived 
through other professional avenues, including John Marshall, Joseph Story, Robert 
Jackson, Louis Brandcis, Felix Frankfurter and William O. Douglas. Indeed, the court 
that decided Brown v. Board of Education had only one member (Sherman Minton) who 
had previously served as a judge. We appreciate the view of Senate Judiciary Committee 
Chairman Patrick Leahy who stated in regard to Kagan’s nomination, that he was “glad to 
see somebody from outside the judicial monastery” nominated.* That sentiment was 
shared by Justice Antonin Scalia who said, “1 am happy to see that this latest nominee is 
not a federal judge - and not a judge at all.”^ 

Kagan’s biography reveals that she has spent the pa.st two decades immersed in 
legal theory and application of the law.'** She began her legal career clerking for Judge 
Abner Mikva, who thought so highly of Kagan that he later hired her when he became 
President Clinton’s White House Counsel. Kagan next served as a law clerk to Justice 
Thurgood Marshall, who founded LDF in 1940. Kagan has called Marshall “the most 
important - and probably the greatest - lawyer of the 20"' century.”' ' 


Kagan’s scholarship as a law profcs.sor was primarily in the First Amendment area. 
She authored articles including comprehensive analyses of the Supreme Court’s rulhig in 
a cross-burning case, R.A. V. v. City of St. Paul.'' Fler teaching at the University of 
Chicago included classes in constitutional law, labor law, and civil procedure. At 
Harvard, she focused on constitutional and administrative law. While a law professor, she 
authored a book review of Yale Law Professor Stephen Carter’s The Confirmation Mess, 
in which she critiqued the judicial confirmation process and suggested that vigorous 
questioning by the Senate regarding a nominee’s judicial philo.sophy is critically 
necessary. ^ As a law professor, Kagan joined letters supporting two of President George 
W. Bush’s judicial nominees: Michael McConnell, who was confirmed to but 


* The last non-jurists were appointed in 1971, when President Richard Nixon nominated Lewis Powell, a 
private practitioner, and William Rehnquist, Assistant Attorney General in the Office of E,egal Counsel at 
the Justice Department. 

^ See Nina Totenberg, ShouU Kagan 's Lack of Judicial Exfienence Matter?, NPR, May 12, 201 0, available 
a! http' ' 'www.npr.urg'tcnn » i c > story sUJry.php'Storv ld'- 1 2 67(>46Q2 . 

^ Janies Rowley & Laura Lilvan, Republicans Plan to Question Kagan 's Experience as Judge, Courtroom 
Lawyer, BLOOMBERG, May ! 1, 2010, available at 

hup: JA vviv - bloornbcru.coiiuapps ! icws '^pid~2Q(»01 087&.s i d~a.A\50d\vK»GuL . 

Robert Bames, Scalia Glad to Have Nominee Who Isn ’t a Judge, WAvSH. Post, May 27, 2010, at A8. 
Andrew Cohen, Supreme Court Choice Perfectly Positioned for Confirmation, Politics Daily, May 9, 
2010, available at http:, avwav politiv-sclailv.coro/2Ql0''05r09/clena-ka2an-suprcrnc-court-noiTiinee- 
conflrmuii CHi. 

" Elena Ka^m.For Justice Mmshatl.l] ThX. L Rev. 1125, 1127(1993). 

'■ See Hlena Kagan, Regulation of Hate Speech and Pornography after R.A. K, 60 U. Chl L. Rev. 873 
(1993); FJena Kagan, The Changing Faces of First Amendment Neutrality: R.A. V. v, St. Paul Rust v. 
Sullivan, and the P/xiblem ofContenf-Based Underinclusion, ! 992 SUP. Ct. Rev. 29 ( 1 992). 

Elena Kagan, Confirmation Messes. Old and New, 62 U. Ch!. L. Rev. 919, 935 ( 1 995). 
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subsequently resigned from the 'I’enth Circuit, and Peter Kcislcr, who w'as not confirmed 
to the Fourth Circuit.'"* 

Kagan spent four years working on legal and policy matters in the White House 
under President William Clinton. From 1995 to 1996, she was Associate Counsel to the 
President, and from 1997 to 1999, she was Deputy Assistant to the President for Domestic 
Policy and Deputy Director of the Domestic Policy Council (DPC). In the Counsel’s 
office, she served primarily as a law'yer for the policy councils and legislative office. At 
the DPC, she developed and implemented policy in a number of areas, including tobacco 
legislation, welfare reform and civil rights, as part of President Clinton’s Race Initiative."’ 
As commentators have noted, this background provides Kagan with a different 
perspective on the bench: “firsthand experience in the White House amid the bureaucratic 
and political constraints in government.”'^ Numerous materials from this period have 
been released from the arehives at the Clinton Library. For purposes of our review, it is 
often difficult to distinguish Kagan’s personal opinions from those of the Administration 
for which she worked. Thus, while her work on civil rights issues during this period is 
interesting, there is a question concerning what it reveals about her own views on the 
myriad problems in achieving justice for all Americans. 

In January 2009, President Obama nominated Kagan to serve as Solicitor General. 
Referred to as the Tenth Justice, the Solicitor General represents the federal government 
in the Supreme Court and oversees all appellate litigation in which the United States is a 
party. The caseload of the Solieitor General’s office is approximately two-thirds civil and 
one-third criminal.'^ During her tenure, Kagan argued six eases before the Court, 
including Citizens United v. FCC, a pivotal case on political participation that was her 
first oral argument. Because the Solicitor General is the institutional representative of the 
goverruTtent in the Supreme Court and generally defends government actions, it is again 
difficult to know whether the positions that Kagan has taken as Solicitor General can be 
attributed to her personally. 

From March 19, 2009, when she was confirmed as Solicitor General, to May 14, 
2010, when she was nominated to the Supreme Court, Elena Kagan was counsel of record 
on numerous Supreme Court briefs filed on behalf of the federal government. These 
Supreme Court briefs can be grouped into two categories. First, there are merits briefs 
filed after the Supreme Court grants certiorari and agrees to hear oral argument in a case. 
Kagan signed 29 merits briefs in cases where the government was a party and 37 amicus 
briefs supporting a particular side in cases where the government was not a party. Second, 
there are certiorari briefs that urge the Court to grant or deny review. At the certiorari 
stage. Solicitor General Kagan signed 1 7 petitions for certiorari, requesting the Supreme 
Court take a case in which the government was a party, and approximately 700 briefs 
responding to petitions for certiorari filed by other parties. Also at the certiorari stage, she 
filed 24 briefs in response to an invitation from the Court to express the government’s 


Responses by Elena Kagan to Senate Judiciary Committee Questionnaire (May 18, 2010), at 13 
Jhcreinafter Qiii£.stionnairf, Responses]. 

’ Questionnaire Rcsponsc.s at 71. 

Alec MacGillis, Kagan Would Bring Rare Perspective to Bench, Wash. Post., May 14, 2010, at A2. 
Questionnaire RespONSESat 71. 
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view on whether to grant a petition for certiorari filed by another party. The Solicitor 
General’s briefs at the certiorari stage are extremely influential. According to a recent 
study, the Court is 37 times more likely to grant a petition after it calls for the views of the 
Solicitor General. And the justices follow the recommendation of the Solicitor General to 
grant or deny a case roughly 80% of the time.'** 

Another significant aspect of the work of the Solicitor General’s Office is 
determining the position of the government in the appellate courts. All government 
attorneys must obtain approval from the Solicitor General in order to file an appeal or 
even to submit an amicus brief in an appellate court.'^ 

THE CLINTON ADIVIINISTRATION’S RACE INITIATIVE 

During her legal career, there appears to be only one period when Elena Kagan 
focused directly and intensively on racial justice issues. In 1997-98, she was part of the 
DPC team in the Clinton Administration that developed and implemented the one-year 
project to examine the state of race relations, known as: One America in the 21st Century: 
The President’s Initiative on Race.^® Because this was the time when Kagan appears to 
have spent sustained professional effort addressing issues of race, we set forth below her 
involvement in some detail. Our discussion is based upon the documents released by the 
Clinton Library. 

Kagan and Assistant to the President for Domestic Policy and Director of the 
Domestic Policy Council Bruce Reed initially opposed the idea of a commission format 
for the Race Initiative for a variety of reasons including that it could cede control over 
large aspects of the domestic agenda.^' Instead, they proposed a major multi-day 
conference on racial issues, a series of town halls led by the President on race-related 
issues and a policy development process producing a wide range of actions and proposals. 
They thought this alternative would “make[ ] the President central to a second-term effort 
on racial issues, at the same time as it combines intellectual rigor with an action 
orientation.”^^ Rejecting this alternative. President Clinton assembled a seven person 
advisory board, headed by the preeminent historian, John Hope Franklin. The board’s 
tasks were to: engage diverse communities and industries; foster dialogue on race; study 
critical substantive areas in which racial disparities were significant, such as education, 
economic opportunity and housing; better understand the causes of racial tension; and 
recommend concrete and creative policies to address these critical problems."’ 


Marcia Coyle, Study Shows SG's Influence in Cents Granted, Nai ’l. L.J., June 16, 2009. 

’’’ An appendix to Kagan’s Senate Judiciary Committee Questionnaire contains a list of all such actions 
taken by the Solicitor General’s Office during her tenure. 

One America: About The Initiative, available at 
hup../cliiiU)ii4 . njni.^ov TnitiativcN^OncAmcrica-ulxHit himl (last visited June 23, 2010) . 

MenKjrandum from Elena Kagan & Bruce Reed to Erskine Bowles & Sylvia Mathews (Mar. 20, 1997) 
(on file in DPC Box 038. Folder 01 1 - Race Commission [2]). 

Id 

See One America: Oven’iew, available at huo c{inton4.nara.trovvlninativcs/()ncAmcrtca ’ovcrvicvv-htm] 
(last visited June 23, 2010). All Cabinet agencies also joined in the effort to identify specific ways to 
address the issue of race relations. Id. 
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Kagan worked with the staff of the Race Initiative and its advisory board. She 
appears to have been most engaged in developing policy initiatives. Spccifieally, she 
helped to coordinate workgroups established by the DPC to develop both administrative 
and legislative policies in four subject areas: economic and community empowerment, 
education, administration of Justice, and health and family. In July 1997, she and Bruce 
Reed described the policy development process to President Clinton as follows: 

Our goals arc (1) to help provide a status report on race relations 
and racial disparities to inform policy development; (2) to assess and 
communicate the impact of this Administration’s prior initiatives - 
involving economic growth, education, crime and so forth - on race 
relations and the status of racial minorities; and (3) to build on this 
Administration’s accomplishments and agenda with new initiatives to 
announce in the coming year and longer-term polieies to incorporate in the 
final Presidential report. Wc have a strong base from which to work, and 
we will attempt to ensure that the policy measures accompanying the Race 
Initiative will grow out of everything this Administration has done already. 
Througlrout, we will focus on solutions that reflect the common values of 
the American people (e.g. equal opportunity and shared responsibility), and 
respond to their common aspirations (e.g., safe streets, good sehools, and 
affordable housing).’^ 

In November 1997, Kagan and Reed updated these themes for President Clinton: 

We believe the central focus of the race initiative should be a race- 
neutral opportunity agenda that reflects these common values and 
aspirations. Of course, there is stilt a need for strong civil rights 
enforcement, narrowly tailored affirmative action programs, and certain 
other targeted initiatives.... But the best hope for improving race relations 
and reducing racial disparities over the long term is a set of policies that 
expand opportunity across race lines, and in doing so, force the recognition 
of shared interests. These policies - for example, education opportunity 
zones, university-school mentoring programs, housing vouchers, and 
community policing and prosecuting initiatives - address the concerns of 
working people of all races, at the same time as they provide special 
benefits to racial minorities. 

Wc think you should .state explicitly throughout the year that this 
kind of agenda is the best way to achieve racial progress ~ to reduce racial 
inequalities and bridge racial divides. Expanding opportunity for all 
Americans has been the clear mission of^our Presidency, and it should be 
the clear mission of your race initiative.^’^ 


Memorandum from Elena Kagan & Bruce Reed to President Clinton (July 1 5, 1 997) (on file in DPC Box 
051, Folder 002 - Race - Race Initiative Policy: General [2|). 

Memorandum from Elena ICig.iii & Bruce Reed to President Clinton (Nov. 1 1, 1997) (on file in DPC Box 
041, Folder 003 - Race - Race Initiative-General [1]), Kagan's notes from a meeting with President Clinton 
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Kagan chaired the Race Initiative’s Administration of Justice group, which 
included a significant civil rights enforcement component.^*’ She communicated w'ith 
agencies about policies and proposals and then assisted in securing funding. In August 
1997, she hosted a large meeting with civil rights enforcement agencies and requested 
they prepare reports describing their structure, fiscal status, programmatic priorities and 
new funding initiatives that could be pursued as a part of the Initiative."' Subsequently, 
several good proposals were developed and successfully implemented across the agencies. 

Kagan also worked on many different matters as part of the Race Initiative. In 
1996, Department of Agriculture Secretary Dan Glickman c.stablishcd a civil rights 
structure to investigate complaints of discrimination regarding program participants and 
employees; the final report set forth 92 recommendations. When Representative Eva 
Clayton (D-NC) asked the White House to support legislation pertaining to the 
recommendations, Kagan wrote to an aide: “Please review carefully. We have to plug 
USDA into our process, and see if we can glean some good ideas from what they’ve done. 
(We also have to find out what’s happening on this legislation.) Reading this made me 
think that one of the things we should be working towards is our [Executive Order] 
addressing discrimination and civil rights enforcement in agencies generally.”"* Kagan 
also worked with the Department of Health and Human Services to identify policies and 
budgetary issues relating to the Initiative’s focus on racial disparities in health and health 
care access.^’ And, Kagan promoted service projects as part of the Race Initiative. 

At the end of the year, Kagan was part of a discussion regarding the Initiative’s 
final report. The doeuments refleet signifieant debate about the form of the report, the 
policies to inelude, and how bold the vision and ideas should be, although it is difficult to 
discern Kagan’s positions on these i.ssues.^' Ultimately, the President’s report was never 


on the next day summarized the President’s comments as: “have to find things that cut across racial lines - 
what unites uikwhat common interests.” Notes from Meeting with President Clinton (Nov. 12, 1997) (on 
file in DPC Box 041, Folder 003 - Race ~ Race Initiative-General [1]). 

Memorandum from Elena Kagan & Bruce Reed to President Clinton (July 15, 1997) (on file in DPC Box 
05 1 , Folder 002 -- Race - Race Initiative Policy: General [2]). 

Memorandum from Tom Freedman el al. to Elena Kagan (Oct. 5, 1997) (on file in DPC Box 041, Folder 
013 - Race - Race Initiative Policy- Civil Rights Enforcement [3]). 

Memorandum from John Ftilley & Andy Blocker to Erskine Bowles (July 23, 1 997) (on tile in DPC Box 
05 1 , Folder 007 - Race - Race Initiative Policy: Rural IssuesAJSDA [ I ]). 

Memorandum from Chris Jennings & Sarah Bianchi to Bill Corr (Oct. 3, 1 997) (on file in DPC Box 05 1 , 
Folder 003 - Race -- Race Initiative Policy: Health). 

After receiving a memorandum about engaging the Corporation for National Service and Amerieorps, she 
responded, “Good Stuff” Memorandum to Elena Kagan (author and date redacted) (on file in DPC Box 
05 1 , Folder 009 -- Race - Race Initiative Policy; Service). In response to a suggestion about service learning 
opportunities for students, Kagan wrote: “1 like the idea of making this connection (service learning to race 
or, more broadly, service to race). What do - or should - we have going on in the service/ed world that we 
can transform into a race initiative proposal or event?” Memorandum from Susan Anderson to Judith 
Winston (Oct. 14, 1997) (on file in DPC Box 051, Folder 009 - Race - Race Initiative Policy: Service), 

See Documents on flic in DPC Box 054, Folder 008 - Race Initiative Report and Hard Questions [2J). 
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published. The advisory board released a report entitled. One America in the list 
Century: Forging a New Future, presenting its recommendations to President Clinton.'^' 

POLITICAL PARTICIPATION 

The Supreme Court has long played and continues to play a central role in helping 
secure the rights of African-American voters. Ongoing voting discrimination, even in the 
wake of the historic 2008 election of our nation’s first African-American president, 
threatens to undermine democratic principles expressed in the Fourteenth and Fifteenth 
Amendments of the U.S. Constitution. 

The Voting Rights Act is widely regarded as our nation’s most important and 
successful federal civil rights law. It contains important provisions that have helped 
provide minority voters greater access to the political process. Most notably, the 
preemptive role of the Section 5 preclcarancc provision has helped block discriminatory 
changes to voting procedures in those parts of the country where the problems have 
proven particularly stubborn and intractable. In 2006, Congress conducted extensive 
hearings to determine whether Section 5 and other expiring provisions of the Act remain 
necessary. After careful study, Section 5 was reauthorized in 2006 by a vote of 390-33 in 
the Flouse and 98-0 in the Senate. Since that time. Section 5 has come under attack. In 
Northwest Austin Municipal Utility District v. Holder^^ a small utility district’s 
constitutional challenge to Section 5 was heard by the Supreme Court during its 2008 
Term. Kagan assumed the role of Solicitor General shortly after the Department of Justice 
(DOJ) filed its responsive pleadings in the case. Nevertheless, her leadership role at that 
time reflects a commitment to staunch defense of the important preclearance provision. 

The only voting rights case in which Kagan was involved during her tenure as 
Solicitor General was United States v. Euclid City School Board, where the United States 
brought a successful challenge under Section 2 of the Voting Rights Act against the 
Euclid City, Ohio’s .school board’s at-large method of election. As a remedy for the 
violation, the federal district court held that the board’s limited voting proposal, which 
would permit voters to vote for fewer candidates than the number of scats that were open, 
was an appropriate remedy.'’’’ In fashioning this remedy, the court carefully considered a 
number of factors including that “[mfinority voters in Euclid have historically turned out 
to vote at only a fraction of the rate of non-minorities, in part due to the longstanding 
absence of a meaningful opportunity to participate in the political process.” DOJ appealed 
the court’s remedial order. Instead of limited voting, DOJ sought single member districts 
- a remedy that has routinely been ordered in many, though not all, cases finding Section 
2 violations. Several months later, however, DOJ reversed course and, with approval 
from one of Kagan’s deputies, moved to voluntarily dismiss its appeal and the court 
granted that motion.'” While DOJ’s reasoning for dismissing the appeal is not available, it 
could be interpreted as a willingness to consider and analyze remedies for voting 


Advisory Board of the President's Initiative on Race, One America in the 21st Century: Forging a New 
Future, September 1998, availahle at hltp''/ch nton2.nara.ut>v/lnitiatives'()ncAmci i ca P iR.pdf . 

" I29S.Q, 2504(2009). 

United Slates v FAiclid City Sch. Bd, 632 F. Supp. 2d 740 (N.D. Ohio 2009). 

See Order, availahle at I mp:- elc eii onlawhlog.orgarchives.'Ordcr''';i20Distiiissing"ii2()Appeal-] ndf . 


8 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00939 Fmt 6601 Sfmt 6i 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



930 


discrimination on a case by ease basis. Indeed, there is no “one-size fits all” approaeh to 
resolving problems of ongoing diserimination in our politieal proeess. 

The Supreme Court also has a vital role to play in ensuring that our politieal 
proeess remains open, fair and aeeessibte. This term the Court issued a 5-4 ruling in 
Citizens United v. Federal Eleetion Commission overruling long-standing preeedents and 
invalidating state and federal laws that prevent eorporations from using general treasury 
funds for politieal spending or otherwise regulating eorporate independent eleetioneering 
expenditures.^® Kagan’s first of her six oral arguments was her determined but ultimately 
unsueeessful defense of federal eampaign finanee laws. This ruling is a reeent example of 
the Court’s over-rcaehing to reject Congress’ reasoned, eonsidered judgment, based on 
extensive deliberations, about how to regulate the political process. Civil rights 
advocates, including former LDF attorney Judith Browne-Dianis, have commented that 
the decision “ushers in a new, unprecedented era of direct corporate wealth influence in 
our elections” that “will have a particularly devastating impact on communities of color, 
which lack comparable resources with which to fund competing ads. Tbis disparity is due, 
in large measure, to the lingering negative effects that racial discrimination has had in the 
distribution of property in the United States.”^’ As Congress and .states consider 
responses to the Citizens United ruling, it is important for the Court to give due deference 
to those efforts that seek to limit the over-reaching of the ruling. 

ECONOMIC JUSTICE 

A. Employment Discrimination 

Each year, the Supreme Court decides pivotal cases affeeting workers’ rights to be 
protected from race and other forms of discrimination. Recently, the Court has severely 
restrieted the ability of discrimination victims to seek relief under the fair employment 
laws. For example, in Ledbetter v. Goodyear Tire & Rubber the Court held that a 
pay diserimination claim was untimely because the employee failed to complain at the 
time of the pay decision, rather titan when she learned of it years later; Congress 
overturned the decision, and this became the first bill President Obama signed into law. 
While the judiciary’s faithful application of civil rights laws in employment and housing 
should always be a goal, the recent economic crisis - where minorities have been 
adversely impacted in unemployment’’ and foreclosures'"’ - has highlighted the 
importance of equal treatment under the law in the economic arena. 


“ 130 S. Ct. 876(2010). 

” Defining the Future of Campaign Finance in on Age of Supreme Court Activism. Hearing Before the 
House Committee on Administration, United States House of Representatives, 11 1 Cong . ! ” .Sess. (Feb 3, 
2010) (Testimony of Judith Brownc-Oianis, Co-Director, Advancement Project) at 2. 

“550U,S. 618(2007). 

” Unemployment i.s at 1 5.5% among African Americans, nearly double that among whites. Bureau of Labor 
Statistics, The Employment Situation— May 20 JO, at 1 . 

Renac Merle, Minorities Hit Harder by Foreclosure Crisis, Wash. POST., June 19, 2010, at A12 (noting 
that African Americans and Latinos were more than 70 percent more likely than whites to lose homes to 
foreclosure between 2007 and 2009). 
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Early in her career, Elena Kagan authored a student law review note on class 
actions in employment discrimination eases under Title Vll of the Civil Rights Act of 
1964. In the note. Certifying Classes and Subclasses in Title VII Suits, she addressed the 
impact of the Supreme Court’s decision in General Telephone Co. v. Falcon,''^ which 
restricted across-the-board class actions in Title Vll eases. Kagan identified a tension 
between permitting broad Title Vll class actions, which promote effective relief for 
victims of discrimination, and the goal of ensuring that all class members have adequate 
representation for their varying interests.''^ Kagan proposed that courts rely on 
subclassification schemes in order to protect fully the interests of absent class members.'*^ 

Kagan worked on several employment discrimination issues as a Clinton 
Administration official. When a proposal arose to allow the Equal Employment 
Opportunity Commission (EEOC) to use paired testers to detect discriminatory treatment, 
her notes from a meeting reflect that, while testing was “simple in housing,” it would be 
“obviously controversial - especially in employment where there is more subjective 
evaluation.”’’’’ In another instance, she indicated she was “not keen on the paired testing 
proposal” across agencies, because she believed it would encourage opposition to it as an 
enforcement tool.’’^ However, under her leadership, her office went to considerable 
lengths to preserve the use of employment testing generally when faced with a proposed 
appropriations restriction."'* Finally, significant components of President Clinton’s Race 
Initiative included: securing a large increase for the EEOC budget to expand its alternative 
dispute resolution program and reduce the backlog of private complaints;"" and 
overhauling procedures for federal sector cases."'® 

As Solicitor General, Kagan participated in a number of fair employment cases at 
the Supreme Court and appellate court levels. Here, we highlight several key cases, 
beginning with Kagan’s amicus briefs at the certiorari and merits stage in Lewis v. City of 
Chicago. In Lewis, LDF, along with co-eounsel, represented a class of African-American 
applicants for firefighter jobs in Chicago. The issue for the Supreme Court was whether 
or not the job applicants filed their claims of discrimination within the time frame required 
by Title Vll. A federal district court found that Chicago violated Title VH’s disparate- 
impact provision when it hired more than 1,000 firefighters between 1996 and 2002 using 
the results of a test in a manner that unju.stifiably excluded qualified African-American 
applicants. Although the City knew this from the outset, it used the test results for the 
next six years to hire eleven disproportionately white firefighter classes. 


457 U.S. 147 (1982). 

Note, Certifying Classes and Subclasses in Title Vll Suits, 99 Harv. L. Rev. 619, 625-33 (1986). 

" Id at 635-39. 

Notes from Civil Rights Enforcement Meeting with EEOC (Oct. 2 1, 1997) (on file in DPC Box 041, 
Folder 009 ~ Raec ~ Raee Initiative Policy: Civil Rights - Federal Employees [4]). 

E-mail from Julie Fernandes to Elena Kagan & Bruce Reed (June 1, 1998) (on file in DPC Box 051, 
Folder 00 1 -- Race - Race Initiative Policy: General [1]). 

Memorandum from Elena Kagan & Bruee Reed to President Clinton (July 2, 1 998) (on file in WHORM 
Box 002, Folder 015). 

Memorandum from Elena Kagan & Bruee Reed to President Clinton (Oct. 23, 1 998) (on file in WHORM 
Box 002, Folder 030). 

Letter from Ellen Vargyas to Elena Kagan (Sept. 26, 1997) (on file in DPC Box 041 , Folder 006 - Race - 
Race Initiative Policy: Civil Rights - Federal Employees [I]). 


10 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 Frm 00941 


Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



932 


The City did not appeal the federal district court’s finding that the City’s hiring 
practice was discriminatory. Instead, the City tried to escape liability by arguing that the 
plaintiffs’ claims were barred because they were not filed within the statutorily mandated 
300-day period after the City first announced its hiring plan. Vindicating LDF’s 
arguments, the Supreme Court ruled unanimously, in an opinion authored by Justice 
Scalia, that the City discriminated each and every time it used a hiring practice that 
arbitrarily blocked qualified minority applicants from employment.'” While the Supreme 
Court was considering whether to grant certiorari, it called for the views of the Solicitor 
General. In response, Kagan signed a brief supporting LDF’s position. After the 
Supreme Court granted certiorari, the Solicitor General’s office reasserted the same 
position in a merits amicus brief^' and at oral argument, where Kagan’s Deputy Neal 
Katyal shared argument time with LDF Director-Counsel John Payton. 

As in Lewis, the Supreme Court called for the Solicitor General’s views when 
considering whether to grant certiorari in another employment discrimination ease: Staub 
V. Proctor Hospitai.^^ A jury found that Vincent Staub’s service as a U.S. Army reservist 
was a motivating factor in his termination in violation of the Uniformed Services 
Employment and Reemployment Rights Act (USERRA).’^ But the Seventh Circuit set 
aside the Jury’s verdict because the individuals who had manifested a discriminatory 
animus against Staub were not the ultimate decisionmakers. In the government’s amicus 
brief, Kagan argued that the Seventh Circuit’s statutory interpretation of USERRA was 
excessively narrow. Siding with Staub, Kagan took the position that an employer is liable 
whenever anti-military animus is a motivating factor for an adverse employment action. 
Kagan further recommended that the petition for a writ of certiorari be granted, and the 
Court agreed. Oral argument will be scheduled for fell 20 10.^'^ Staub could have broad 
implications because the same issue of the scope of subordinate liability has arisen under 
Title VII and other federal anti-discrimination statutes. 

In two cases, Solicitor General Kagan filed briefs successfully advocating that the 
Court should deny review of certiorari petitions which sought to limit enforcement of Title 
VII safeguards against workplace discrimination. First, in Federal Express Corporation 
V. EEOC, Tyrone Merritt claimed, inter alia, that the cognitive ability exam that FedEx 
required as a criteria for promotion had an unjustifiably adverse impact on African- 
American and Latino employees. As a prerequisite to a Title VII lawsuit, an employee 
must provide the EEOC an opportunity to investigate by filing a discrimination charge, 
which Merritt did in November 2004. Almost a year later, the EEOC indicated that it 
intended to continue its investigation, but it granted Merritt the right to initiate his own 
suit against FedEx. When the EEOC subsequently subpoenaed records from FedEx, the 
company refused to comply. A federal district court and the Ninth Circuit rebuffed 
FedEx’s challenge to the EEOC’s subpoenas, and in her response to FedEx’s petition for 


Lewis V. City of Chicago, No. 08-974, S, Cl , 2010 WL 2025206 (May 24, 20 1 0). 

Brief for ihc United States as Amicus Curiae Supporting Petitioners, Lewis v. City of Chicago (No. 08- 
974), 2009 WL427!3n. 

” Brief for the United States as Amicus Curiae, Lewis v. City of Chicago (No. 08-974), 2009 WL 3 i 55376. 
Brief for the United States as Amicus Curiae, Staub v. Proctor Hasp. (No. 09-400), 2010 WT 942803. 

38 U.S.C. 4301 elseq, (1996). 

Slant V. PnKlor Hasp., 1 30 S. Ct. 2089. 
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certiorari, the Solicitor General defended the EEOC’s authority.^^ The Supreme Court 
denied review.^^ Second, in Office of Alaska Governor v. EEOC, the Solicitor General 
urged the Court to deny review of Alaska’s claim that the Eleventh Amendment 
immunized the state from a lawsuit to redress sexual harassment and retaliation alleged by 
two former state employees. The Solicitor General defended the Ninth Circuit’s en banc 
interlocutory ruling that the Government Employee Rights Act of 1991, which extended 
the protections of Title VII to certain high-level state employees who had been previously 
excluded from coverage, was a valid exercise of Congress’s power to enforce the 
Fourteenth Amendment,” The Supreme Court denied review.^* 

In contrast, in Browning v. United States, the Solicitor General’s Office did not act 
to support the EEOC’s consistent approach to jury instructions in discrimination cases. 
Henrietta Browning, an Internal Revenue Service employee, alleged that she was demoted 
because of her race and in retaliation for having complained about discrimination. At 
trial, she relied on evidence that the defendants’ explanations for the demotion were 
untrue. Nevertheless, the district court refused her request to instruct the jury that it could 
infer the existence of a discriminatory motive from the falsity of a defendant’s explanation 
of its action — an inference that the Supreme Court had previously ruled permissible. ” 
The Solicitor General’s brief in opposition to eertiorari sot forth several reasons why this 
case was not a good vehicle to address the split among the federal courts of appeals on this 
issue.®® In reply. Browning pointed out signifieant inconsistencies between the 
government’s rationales and the positions the EEOC had taken in prior cases,®' but the 
Supreme Court denied certiorari.®" This may well be a case where the Solicitor General’s 
role as attorney for the government had an impaet on the position that it advocated. 

Kagan also signed several other briefs in opposition to petitions for certiorari in which 
federal government employees unsucecssftilly sought Supreme Court review of adverse 
decisions on discrimination claims.®® 

Solicitor General Kagan also authorized an appeal to the Second Circuit in United 
States V, New York City Board of Education on grounds that could make it more difficult 
to obtain meaningful remedies for entrenched workplace discrimination. In 1996, the 
Clinton Administration’s Justice Department filed suit alleging that the New York City 


” Brief for Respondcnl in Opposition, Federal Express Corp. v. EEOC (No. 08- 1 SOOX 2009 WL 3 1 99656. 

Federal Express Corp. v. EEOC, 130 S. Ct. 574 (2009). 

” Brief for Respondents in Opposition, Office of Alaska Governor v EEOC (No. 09-384), 2009 WL 
4624133. 

Office of Alaska Governor V. EEOC. 130 S. Ct. 1054(2010). 

See Reeves v. Sanderson Plumbinv Prods.. Inc., 530 U.S. 133, 147 (2000). 

“* Brief for Secretary of Treasury in (.Ipposition, Browning v. United Slates (No. 09-583), 2010 WL 9841 1 8. 
Reply Brieffor Petitioner, Browning v. United Stales (No. 09-583), 2010 WL 1256460. 

Browning v. United Stales, 130 S. Ct. 2090 (2010). 

“ See. e.g., Allmond v. Akal Sec., Inc., 130 S. Ct. 1 139 (2010); Brieffor Federal Respondent in Opposition, 
Allmondv. Akal Sec.. Inc. (No. 09-379), 2009 WL 4953023; Schramm v. ImHoocL 130 S. Ct. 2090 (2010); 
Brieffor Respondent in Opposition, Schramm v. LaHood (No. 09-440), 2010 WL 984114; Sloyanov v. 
Mahtis, 1 30 S. Ct. 57 (2009); Brief for Respondents in Opposition, Stoyanov v. Mahiis (No. 08- 1 238), 2009 
WL 1604423; Marquardt v. Sebelius, 130 KCt. 361 (2009); Brieffor Respondent in Opposition, Marquardt 
V. Sebelius (Ho. 08-1048), 2009 WL 1763594; Adam v. Salazar, 130 S. Ct. 52 (2009); Brieffor Respondent 
in Opposition, Adam v. Salazar (Ho. 08-1097), 2009 WL 1541669. 
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Board of Education had unjustifiably and disproportionately excluded African Americans, 
Latinos, Asian Americans, and women from permanent positions as school custodians. A 
1999 settlement provided Job benefits to minorities and women that they would have 
received but for the City’s illegal practices. The settlement’s lawfulness was then 
challenged by a group of white custodians. After President George W. Bush’s appointees 
took over, the Justice Department proposed revisions to the settlement that threatened to 
dramatically reduce the remedies it had previously negotiated. At the request of 
minorities and women who received job benefits pursuant to the settlement, LDF and the 
ACLU Women’s Rights Project intervened. A federal district court upheld key aspects of 
the settlement. Rather than revive the Clinton Administration’s approach to the case, 
however, Kagan approved a legal strategy for appealing to the Second Circuit that could 
limit the ability of public employers to implement race-conscious measures to settle 
discrimination lavvsuits.^'* Oral argument was held earlier this year; a decision is pending. 

While working for the Clinton Administration, Kagan had occasion to address the 
issue of whether Title VII permits employers to take race into account in employment 
decisions in order to further objectives other than remedying diserimination. In 
Piscataway Township Board of Education v. Taxman, a white teacher challenged a New 
Jersey school district’s decision to retain an African-American teacher who was deemed 
equally qualified, for the purpose of ensuring educational benefits of a diverse teaching 
force. The Third Circuit struck down the district’s action on the broad ground that Title 
VII precludes all non-remedial, racc-conscious employment decisions.''* When the school 
district petitioned the Supreme Court to review the case, the Clinton Administration filed 
a brief (at the invitation of the Court) characterizing the Third Circuit’s ruling as 
“seriously flawed,” but reeommending against granting certiorari because dcficieneies in 
the record would make the case an mappropriate one to decide the broad question.** 

After the Court granted certiorari, the Administration filed another brief in which it 
argued that, contrary to the Third Circuit’s decision. Title Vll does not bar race-conscious 
actions by a public employer that are narrowly tailored to further a compelling, non- 
remedial interest.*^ Nevertheless, the Administration urged the Court to affirm the 
judgment in favor of the white teacher on the “‘narrow ground that the Board failed to 
offer or defend an adequate justification for this particular race-based layoff decision.’”** 
The brief argued that the Supreme Court therefore did not need to and should not rule on 
the broader legal question. Kagan approved of this course of action, noting that it was 
“exactly the right position - as a legal matter, as a policy matter, and as a political 
matter.”** LDF filed a brief that also criticized the Third Circuit’s “sweeping, rigid, and 


Brief for the United States a.s Appeiiee-Cros.s-Appeltant, United Stales i\ N Y. City 8d. of Educ. (No. OS- 
SI 7 1 ), available at h up:-'A\ ^v^\,^u^liee.<-!O v.^c^ t.Kne L ,^nvc boe b rief.pdf. 

“ 91 F.3d 1547 (3d Cir. 19%) (en'^banc). 

** Brief for the United States as Amicus Curiae, Pbscolawav Tup. Bd. of Educ v. Taxman (No. 96-679), 

1997 WL 33561365. 

See Brief for the United Stales as Amicus Curiae Supporting Affirmance, Piscataway Tup. Bd. of Educ. v. 
Taxman (No. 96-679), 1997 WL 523854 at *8-*9, •19-»29. 

Memorandum from Walter Dellinger to the Attorney General (July 29, 1997) (on file in DPC Box 038, 
Folder 002 - Race - Affirmative Action). 

Id. (notes in margin). 
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unprecedented constructions of Title VII.”™ But, unlike the United States, LDF 
additionally urged that the factual record was inadequate to support even a narrower 
disposition and suggested the Court remand the ease “to the district court for the 
development of a proper record, the entry of findings on the factual issues, and the 
determination of any necessary legal questions on an appropriately narrow basis.”’ ' 
Ultimately, the parties reached a settlement prior to the scheduled oral argument, and the 
writ of certiorari was dismissed by the Supreme Court.^^ 

B, Housing and Lending Discrimination 

Working with President Clinton’s DPC, Kagan gained exposure to federal efforts 
to promote fair housing and fair lending. In reviewing the Department of Housing and 
Urban Development’s (HUD’s) announcement of upcoming fair housing enforcement 
efforts in 1997, she commented, “I suspect discrimination is nowhere more prevalent than 
in the housing arca.”’^ Indeed, one of the DPC’s primary achievements in civil rights 
enforcement during that period was to increase the federal budget to support a nationwide 
paired testing program by HUD to detect housing discrimination.^'' Kagan also worked on 
efforts to expand the Community Reinvestment Act to apply to credit unions and thus 
impose on credit unions an affirmative obligation to meet the financial needs of persons of 
modest means.^^ She supported an effort by the Federal Reserve Bank to modify federal 
regulations to permit lenders to collect information about the race and gender of applicants 
for non-mortgage credit.^*' 

While Kagan was Solicitor General, her office represented the federal government 
in Cuomo v. Clearing House Association^^ which was the first opportunity for the 
Supreme Court to address issues at the root of the current economic crisis. Cuomo began 
in 2005, when the New York Attorney General launched an investigation to determine 
whether national banks had violated the state’s fair lending laws. Mortgage lending data 
indicated that the national banks had issued a higher percentage of predatory loans to 
African-American and Hispanic borrowers than to white borrowers. Such predatory 
lending has contributed to the surge in foreclosures across the country. The Office of the 
Comptroller of the Currency, a small agency within the U.S. Treasury Department, and a 
bankers’ trade association went to court to halt the investigation, in the Supreme Court, 
Kagan signed the government’s merits brief contending that federal law barred states from 


Briefofthc NAACP Legal Defense & Educational Fund, Inc. et al., Piscataway Township Bd ofEdiic. V. 
Taxman (No, 96-679), 1997 WL 528600. 

Id 

’^ 522 U.S. 1010(1997). 

” Letter from Andrew Cuomo to F-rskine Bowles (May 5, 1997) (on file in DPC Box 030, Folder 02 1 - 
Housing General). 

Memorandum from Elena Kagan & Bruce Reed to President Clinton (July 2, 1 998) (on file in WHORM 
Box 002, Folder 01 5). 

Memorandum from Elena Kagan & Bruce Reed to President Clinton (Apr. 8, 1 998) (on file m WHORM 
Box 002, Folder 005). 

™ Memorandum from Elena Kagan & Bruce Reed to President Clinton (Apr. 1 7, 1998) (on file in WHORM 
Box 002, Folder 006). 

’’’ Cuomo V. Clearing House Ass 'n., 129 S. Ct. 2710 (2009). 
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enlbrcing their own fair lending laws against national banks.'* Writing for the Court, 
Justiee Sealia rejected the government’s attempt “to do what Congress declined to do: 
exempt national banks from all state banking laws, or at least state enforcement of those 
laws.”^'* As LDF advocated in its amicus brief supporting New York, the Supreme 
Court’s ruling restored the collaborative federal-state regulatory scheme that Congress 
designed to address the persistence of lending discrimination.* 

Solicitor General Kagan also signed a brief in Garcia v. Vitsack, another lending 
discrimination case, urging the Supreme Court to deny certiorari, which it did.*' As a 
result, it may be more difficult for Hispanic and women farmers to obtain redress for the 
U.S. Department of Agriculture’s denial of equal aecess to farm credit and benefit 
programs and its refusal to investigate or remedy farmers’ civil rights complaints,*^ 
Whereas the government recently announced a settlement of similar claims by African- 
Americans, Hispanic and women farmers are still fighting to obtain redress. 

In New West. L.P. v. City of Joliet*^ Kagan as Solicitor General signed a brief that 
argued the importance of a strong federal role in housing policy, but also urged the Court 
to deny certiorari, leaving in place a limiting ruling by the Seventh Circuit. In New West, 
HUD approved a plan to preserve and rehabilitate Evergreen Terrace, a federally 
subsidized housing dcvelopntent in Joliet, Illinois, because of the compelling need for 
low-income housing in that city. Joliet sought to override HUD’s determination by u.sing 
eminent domain to condertm Evergreen Terrace. New West and tenants of Evergreen 
Terrace alleged that the condemnation was not only preempted by federal housing laws 
but was also a racially motivated effort to push out of the community the overwhelmingly 
low-income African-American households who resided in Evergreen Terrace. Only the 
preemption question was directly at issue when the case reached the Supreme Court. 
Because Joliet’s actions impeded execution of the purposes of federal housing law. 
Solicitor General Kagan argued that the Seventh Circuit erred in holding that Joliet’s 
condemnation was not preempted. In the government’s view, however, this case did not 
warrant Supreme Court review because it was the first in which a state or local 
government had condemned a federally subsidized development that HUD wanted to 
preserve, and the issue would benefit from consideration by other federal courts.*"* 


Brief for Federal Respondent, Cuomo v. Clearing House /Iss 'n. (No. 08-453), 2009 Wl. 8 1 524 1 . 

Cuomo, 129 S. Ct. at 2720. New York’s victory was not complete. The Court sided with New York in 
holding that OCC’s regulatory interpretation of federal law was unreasonable to extent that it prohibited a 
state from bringing an action against national bank to enforce state law, but it also concluded that New 
York’s threatened issuance of executive subpoenas were not an exercise of state law enforcement power, 
and therefore violated the National Bank Act. td at 2721-22. 

Brief of NAACP Legal Defense & Educational Fund, Inc. et al., as Amici Curiae in Support of Petitioner, 
Cuomo V. Clearing House Ass'n. (No. 08-453), 2009 Wt, 583794. 

130 s et. 1138(2010). 

*’ Brief for Respondent in Oppo,sition, Garcia v. Vitsack (lAo. 09-333), 2009 WL 4953019. 

130 S. Ct. 1503 (2010). 

Brief for Federal Respondent in Opposition, New West, L.P. v. City ofJotiei (Nos, 09-435, 09-445), 2010 
WL 146461. 
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Instead, the government has pursued an alternative fair housing enforcement strategy: 
HUD has begun withholding federal housing funds from Joliet.*^ 

While Solicitor General, Kagan acted to preserve the ability to challenge racial 
discrimination in the pricing of homeowners’ insurance in Ojo v. Farmers Group, Inc. On 
behalf of himself and similarly situated African-American homeowners, Patrick Ojo 
claimed that Farmers Group violated the Fair Housing Act by using credit score factors 
that had a racially disparate impact on the price of homeowners’ insurance. When the 
Ninth Circuit agreed to rehear the case en banc, Kagan approved a government amicus 
brief supporting Ojo.**’ 

EDUCATION 

Access to educational opportunity has long been a key indicator of racial and 
social justice in the United States. In its landmark 1954 decision in Brown v. Board of 
Education, the Supreme Court underscored that education is “the very foundation of good 
citizenship” and “must be made available to all on equal terms.”*^ Since Brown, the Court 
has been called upon on numerous occasions to define students’ rights and states’ 
obligations with respect to education.** Given the importance of education in an 
increasingly global economy, the stakes in these cases are high for all Americans. Unle.ss 
the nation can address ongoing educational inequities, we risk not only the stain of 
continued injustice, but a failure to remain globally competitive. It is critical that the next 
Supreme Court justice demonstrate an unwavering commitment to educational equity. 

The education system has played a large role in Elena Kagan’s life. Her mother 
and brother were educators; she has spent the majority of her career as a law professor and 
law school administrator. She was also a member of boards and organizations which 
promote equal opportunity and public interest fellowships for recent graduates. 

As a law clerk for Justice Marshall, Elena Kagan considered an education issue 
while analyzing petitions for Supreme Court review. Her memoranda are located in 
Justice Marshall’s papers in the Library of Congress. Kagan has said that her analyses 
were based in large measure on Justice Marshall’s perspective and which cases he would 
want the Court to decide. The .school case. Citizens for Better Education v. Goose Creek 


National Fair Housing Alliance, A Step in the Right Direction: 2010 Fair Housing Trends Report, at 7-8 
(May 26, 2010). 

Letter Brief for the United States as Amicus Curiae, Ojo v. Farmers Group. Inc. (No. 06-55522) (cn 
bane), available at h ttT):/ vvwvv .i ustice.i£ov/’crt briefs'oio brief odf. Rather than re.solving the issue in the 
first instanee, the Ninth Circuit decided to certify a question to the Texas Supreme Court about the 
intersection of the Fair Housing Act and certain state law provisions potentially pertinent to Ojo’s claims;. 
See Ojo V. Farmers Group. !nc., 600 F.3d 1201 (9th Cir. 2010) (en banc). 

347 US. 483, 493(1954). 

** See. e.g., Horne v. Floies, 1 29 S. Ct. 2579 (2009); Parents Involved in Cmty: Sch. v. Seattle Sch. Disl., 

No. /, 551 U.S. 701 (2007). 

QliESTtONNAiRE RESPONSE at 2-3. Kagan has served as: Member, Advisory Board, American Indian 
Empowerment Fund, 2008-09; Member, Board of Directors, Equal Justice Works, 2008-09; Member, Board 
of Directors, The Advantage Testing Foundation, 2007-09; Member, Board of Trustees, Skadden Fellowship 
Foundation, 2003-09; Member, New York Stale Commission on Higher Education, 2007-08; Member, 
Btrard of Directors. Thurgood Marshall Scholarship Fund, 2003-05. 
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Consolidated Independent School District, involved review of a Texas state court decision 
upholding a school district’s rezoning of high school attendance boundaries in response to 
changes in residential patterns.'*'' Kagan called the plan “amazingly sensible” and noted 
that the school district had “refused to wait and watch while new residential trends 
effectively segregated the schools.”^' The Court ultimately decided not to hear the case.'*^ 
In the Court’s 2007 decision in Parents Involved in Community Schools v. Seattle School 
District No. 1, a majority of Justices agreed with Kagan that “drawing attendance zones 
with general recognition of the demographics of neighborhoods” is an acceptable 
approach to promoting diversity and preventing racial isolation.'*^ Even Chief Justice 
Roberts, whose opinion in Parents Involved was generally hostile to school district’s 
voluntary integration efforts, distinguished “race-consciousness in drawing school 
attendance boundaries” as “an issue well beyond the scope of the question presented.”^'’ 

During her years with the Clinton Administration, Kagan was deeply involved in 
internal discussions and debates on important education-related issues. She worked on the 
Administration’s controversial initiative to end “social promotions” through amendments 
to the Elementary and Secondary Education Act (ESEA). High achievement and 
standards are important and worthy goals. Unfortunately, the proposal under 
consideration raised serious civil rights concerns because it lacked sufficient supports and 
interventions for students who had not been afforded a mcaningfijl opportunity to learn. 
Staff connected with the Race Initiative expressed the civil rights concerns to the 
Administration;'*^ DPC acknowledged that “[w]e do not doubt that our proposal will he 
controversial in some quarters, particularly in the civil rights community.”^^ Ultimately, 
Kagan supported moving forward on the proposal. 

Kagan was also a key player in the Clinton Administration’s push for a voluntary 
national testing initiative. Standardized tests have emerged as a key civil rights issue 
because many school districts misuse diagnostic assessments to make high-stakes 
decisions on matters such as promotion and graduation. Sole reliance on such tests for 
high-stakes decision-making is particularly inappropriate where, as is often the case, it has 
a disparate impact on students of color, lacks any relationship to the curriculum from 
which students are taught or does not validly measure student performance. Records 
indicate that during Kagan’s tenure, the Administration supported the attachment of high- 
stakes implications to national tests, even though LDF and others criticized the initiative 
for not doing enough to make sure students had an equitable opportunity to learn the 
material to be tested. 


7 1 9 S.W.2d 350 (Tex. App. 1 986). 

Memorandum of Elena Kagan to Ju,stice Thurgood Marshall, Cilizem for Better EdiK. e. Goose Creek 
Consolidated Indep. Sch. Disl. (Aug. 6, 1987). 

Citizens for Better Educ. v. Goose Creek Consolidated Indep. Sch. Disl., 484 U.S. 804 (1987) 

55 } U.S. 701. 789 (2007) (Kennedy, J., concurring in part and concurring in the judgment); see also id. at 
827 (Breyer, J., dissenting). 

Id. at 738-39 (plurality op.). 

See, e.g.. Memorandum from Christopher Ediey, Jr. to President Clinton (Jan. 5, 1999) (on file in DPC 
Box 040, Folder 015 - Race - Race Initiative: Book [1 j). 

Memorandum from Bruce Reed & Mike Cohen to President Clinton, (Jan. 13, 1999) (on file in DPC- 
Box 040 - Folder 015 ~ Race - Race Initiative - Book [I]). 
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Parents and members of the civil rights community have challenged the misuse of 
standardized tests on numerous occasions. One of the first such challenges was Erik V. v. 
Caushy, a North Carolina case in which LDF sued on behalf of students for violation of 
their rights under the Equal Protection Clause and Title \T of the Civil Rights Act of 
1964, as w'cll as their right to education under the North Carolina Constitution.'*^ That 
case challenged a local school district policy requiring students in grades three through 
eight to attain certain scores on state tests as a precondition to being promoted to the next 
grade. Like most tests with high-stakes implications, the test at issue had an unjustifiably 
disproportionately negative impact on African-American students. An August 1997 
memorandum from Kagan and DPC head Bruce Reed briefed President Clinton on the 
lawsuit and indicated that the DPC had “requested a briefing from the Justice Department 
this week to discuss the appropriateness of filing an amicus brief in support of the school 
district.”'** This step would have been fairly unusual at the district court level, and a brief 
was never filed. The case settled in the district court after the court denied a preliminary 
injunction against the school district.^ 

As chair of the Administration of Justice group for the Race Initiative, Kagan 
monitored challenges to affirmative action, including those involving university 
admissions.'™ Earlier in the counsel’s office, she had volunteered to work on affirmative 
action since she had taught the subject and “care[d] about it a lot.”"*' In 1996, the Fifth 
Circuit ruled in Hopwood v. Texas that the University of Texas could no longer consider 
race as a factor in the admission of students. That same year, California voters 
approved Propo.sition 209, which banned consideration of race in education, employment 
and contracting. Records indicate that Kagan was kept apprised of the Administration’s 
legal and policy responses to these developments. For example, the Administration Joined 
a challenge to the constitutionality of Proposition 209 as amicus curiae. After the Court of 
Appeals for the Ninth Circuit upheld its constitutionality,'™ the White House advised 
against filing an amicus brief in support of a petition for certiorari, on the ground that the 
case would invite a sweeping attack on affirmative action; Kagan concurred with the 
recommendation."’'* Kagan also monitored responses to the decision by the University of 
California Regents to exclude race as a factor in admissions, including a U.S. Department 
of Education investigation into admissions policies at University of California law 
schools'™ and the release of federal guidance on affirmative action in higher education.'™ 


977 F.Supp. 384 (E.D.N.C. 1997), 

Memorandum from Eiena Kagan & Bruce Reed to President Clinton (Aug. 9, 1997) (on file in WHORM 
Box 001, Folder 027). 

” Order, No, 5:07-CV-587-BOt2) (Aug. 29, 1997). 

Memorandum from F,iena Kagan & Bruce Reed to President Clinton (July 15, 1997) (on tile in DPC Box 
05 1 , Folder 002, Race - Race Initiative Policy: General [2]), 

E-mail from Elena Kagan to Abner Mikva (July 25, 1995) (on file in E-mails Box 010, Folder 001 ). 
'"-78F.3d932 (5thCir. 1996). 

Coal, for Boon. Equal, v. Wihan, 1 10 F.3d 1431 (9th Cir. 1997). 

Memorandum from Charles Ruff to President Clinton (Sept. 24, 1 997) (on file in DPC Box 040, Folder 
010 Race - Proposition 209 Pleadings). 

Memorandum from Thomas Freedman & Mary Smith to Elena Kagan (Aug. 21. 1997) (on file in DPC 
Box 041 , Folder 010 Race - Federal Employees [5]. 

Memorandum from Peter Rundlet to Sylvia Mathews (Feb. 9, 199,8) (on file in DPC Box 039, Folder 003 
- Race - Minority Enrollment [ 1 )), 
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Kagan was engaged in developing a host of alternative poliey initiatives to promote access 
to higher education, such as partnership programs between universities and low-income 
high schools and middle schools. 

While Kagan was Solicitor General, her office weighed in on several education 
eases. Kagan approved filing an amicus brief in the Fifth Circuit in Fisher v. University of 
Texas at Austin, defending the University’s narrowly tailored, race-conscious admissions 
policy as falling squarely within the constitutional hounds established by Grutter v. 
Bollinger."’* Fisher is the first challenge to a university admissions program since the 
Supreme Court’s 2003 decision in Grutter, which overturned the Fifth Circuit’s prior 
decision in Hopwood, discussed above, and held that universities have a compelling 
interest to use narrowly tailored race-conscious admissions policies to obtain the 
educational benefits of diversity."*'^ A federal district court upheld the University’s 
policy,"” and the Fifth Circuit has scheduled oral argument for August 2010. 

Under Kagan, the Solicitor General’s Office also sought to protect equal 
educational opportunity and vindicate the rights of students with disabilities under the 
Individuals with Disabilities Education Act (IDEA). In Forest Grove School District v. 
T.A., Kagan signed a merits amicus brief contending that when a child with a disability 
has been denied a free appropriate public education, IDEA authorizes an award of private- 
school tuition reimbursement regardless of whether the child previously received public 
special education.'" In a 6-3 decision, the Court reached the same conclusion."^ 

Kagan also signed a brief that succeeded in persuading the Justices to deny review 
in School District of the City of Pontiac v. Duncan.''’ In this case, the National Education 
Association (NEA) and nine school districts in Michigan, Texas, and Vermont challenged 
the requirements in federal education law that, among other things, aim to reduce .stark 
racial achievement gaps. The NEA and school districts argued that the No Child Left 
Behind Act (NCLB) - the current version of the ESEA - is an unfunded mandate and thus 
states and school districts were not required to fulfill NCLB’s requirements if federal 
funds did not cover the full costs of compliance. An en banc panel of the Sixth Circuit 
deadlocked, which resulted in the affirmance of a federal court’s 2005 ruling dismissing 
the case. The Solicitor General argued that NCLB docs not, in fact, mandate any 
particular compliance costs; rather, states retain control over the costs of compliance and 
Congress requires only that states, if they want to obtain federal funds, must craft a 
statewide plan that defines accountability standards and make regular assessments of 


' E-mail from Thomas Freedman to Elena Kagan (Aug. 8, 1997) (on file in DPC Box 040, Folder 008 ~ 
Race - Minority Enroliment -- University Partnerships); Memorandum from TTiomas Freedman et a!, to 
Elena Kagan (Aug. 5, 1997) (on fiie in DPC Box 039, Folder 005 - Race - Minority Enrollment [3J). 

Brief for the United Slates as Amicus Curiae Supporting Appellees, Fisher v. Univ. of Tex. at Austin (No. 
09-50822) (5th Cir. Mar. 12, 2010), available at htlp:■•V^\^vw justtcc.^ov/ci l-'hnefs. nsherjip p cllcc b ncl'.ocir. 

'"’.539 ^5.306(2003). 

' Fisher v. Univ. of Tex. at Austin, 645 F. Supp. 2d 587 (W.D. Tex. 2009). 

' ' ' Brief for the United States as Amicus Curiae Supporting Respondent, Fores! Grove Sch. Disl. v. T.A. 

(No. 08-305), 2009 WL 870018. 

' ” Fomsi Grove Sch. Di.sl. v. T.A., 1 29 S. Ct. 2484 (2009). 

No. 09-852, S. Ct. 2010 WI- 182939 (June 7, 2010). 
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progi'css toward attaining those standards."'' Indeed, civil righus advocates have criticized 
NCLB for not going far enough to ensure that states and school districts are held 
accountable for providing every student with a high-quality education. 

RACIAL DIV ERSITY AT HARVARD 

Elena Kagan’s record on hiring law faculty while dean of the Harvard Law School 
warrants discussion in a review of her civil rights record. This issue received considerable 
attention at the time of her nomination, and it is appropriate for the Senate to question her 
about this. According to the New York Times, which reported information provided by 
Harvard Law School officials. Dean Kagan made forty-three permanent, foil-time 
teaching appointments from 2003 to 2009."’' Of these, thirty-two faculty were tenured 
and tenure-track appointments."*’ Twenty-five were white men, six were white w'omen 
and one was an Asian- American woman. No African-American or Latino professors were 
hired in tenured or tenure-track positions during this period."^ Eleven other individuals 
joined the faculty during the Kagan years - six white men, two women, two African- 
American males and one Indian male - but these persons were not placed in tenured or 
tenure-track positions."* While the number of offers extended is not known, these 
statistics arc deeply disappointing."'* 

Like many of the nation's law schools. Harvard has struggled with promoting 
diversity within its faculty. Since the 1960s, when famed civil rights lawyer and LDF 
alumnus Derrick Bell became the first African-American law professor amid student 
pressure to hire a minority law professor. Harvard has experienced a turbulent history over 
the issue of faculty diversity, including Bell’s 1992 decision to leave the school until it 
appointed a woman of color to its tenured faculty;'^” Lani Guinier, an LDF alumna, was 
hired thereafter. It is true, as one of the African-American clinical professors recruited to 
Harvard by Kagan said, that “no elite law school has done enough” on hiring minority 

Brief for Respondent in Opposition, Sch. Oist. of City of Pontiac v Ottnean fNo. 09-852), 2010 WL 
1900682. 

Katharine Q. Seelye, Court Pick Scrutinized for Hiring at Harvard. NY. Tl.MES, May 14, 2010, at A 10. 

' Id. 

During the same period, two Harvard faculty members of color obtained tenure - an African-American 
male and an Indian male. See Charles Ogleetrcc, Your Take: Why Elena Kagan i.’t a Good Choice for the 
Supreme Court, The Root, May 1 2, 20 1 0, availahle at hlip .**ww w. thcroo i.coiii vi cws v uur -iakc-wh v-elcna- 
k amm-'jTxid-c h pice- s unrcmc-coi u t . 

' It is true that the dean is not exclusively responsible for hiring faculty; the faculty committee bears some 
responsibility. Yet, as Professor Ronald Sullivan, whom Kagan successfully recruited for a clinical position, 
has suggested, “The dean’s role in the hiring process is critical.” Ronald Sullivan, Biu, k Kagan Recruit 
Make: the Ca:e hn Confirmation. TheGRIO, May 1 3. 2010, m’ailahle at ht.p _ w\yw .lu-g: :>> po'rticsui- 
I. u-r. . nn'.-makes-thc-, i-.! ■ lor -coil firmal it'n p'lp Indeed, Profes.sor Sullivan dcsviibcs the elforts 
Kagan made to recruit and ultimately persuade him to leave Yale Law School and to come to Harvard, 
including oiTenng him the opportunity to direct both Harvard’s Criminal Justice Clinic and its Trial 
Advocacy Workshop. He stated: “I can report that Elena Kagan used every bit of her discretionary 
authority to make the offer to come to Harvard far too attractive to turn down.” Id. 

See Lu 7 L. Herrera, Challenging a Tradition of Exclusion: The History of An Unheard Story at Harvard 
Law School. 5 Harv. LaunO L. Rev. 51. 89 (2002). According to the first chair of the Black Law Students 
Association, “the issue of getting black professors on the faculty was what led to the organization of 
BLSA.” Uk at 54, n. 12. 
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faculty.'^' Given Harvard’s prestige and its turbulent history on the issue of faculty 
diversity, vve would have hoped that Kagan would have been more successful in recruiting 
a more racially and ethnically diverse group of professors to join Harvard during her 
tenure. There is no question that a diverse faeulty ean enrich the quality of education of 
students in a host of meaninghil ways. As Justice Stevens noted in his dissent in Wygant 
V. Jackson Board of Education, “It is quite obvious that a school board may reasonably 
conclude than an integrated faculty will be able to provide benefits to the student body 
that could not be provided by an all-white, or nearly all-white, faculty.”'^^ 

Dean Kagan did enjoy considerable success when it came to recruiting professors 
of different ideological backgrounds. There is widespread praise about Kagan’s 
aggressive efforts to attract professors with conservative leanings. In announcing 
Kagan’s appointment to the Supreme Court, President Obama referred to her recruitment 
of “prominent conservative scholars” as evidence of Kagan’s consensus-building style. 
One conservative student praised Kagan; “One of her most important contributions was 
bringing in people with a lot of different viewpoints and increasing the kinds of 
perspectives students are exposed to in the classroom.”''^ This success may be applauded, 
e.specially given the accounts of the philosophical divisions among the faculty over the 
years. However, we akso believe that a racially diverse faculty is as important as an 
ideologically-mixed faculty. Just as varied ideological perspectives stimulate debate and 
promote learning among students, so too is the classroom and campus enriched by the 
presence and perspective of racially diverse faculty. 

Dean Kagan was successful in attracting a diverse student body at Harvard Law 
School. In Grutier v. Bollinger, the Supreme Court recognized the substantial educational 
benefits associated with a diverse student body, noting that as a training ground for our 
nation’s leaders, law schools should “be visibly open to talented and qualified individuals 
of every race and ethnicity.”' In our letter to the Senate Judiciary Committee supporting 
Kagan’s nomination as Solicitor General, we noted that Harvard underwent “tremendous 
transformation and development” under Kagan’s leadership, including in its diversity.'^’ 
And the Chair of LDF’s Board and Harvard Law School alumnus, Theodore V. Wells, Jr., 
lauded Kagan’s success at promoting diversity among students at the 2005 Harvard 
Celebration of Black Alumni, which honored then-Senator Barack Obama. Harvard Law 
Professor Charles Ogletree has stated that the number of African-American students 


Katharine Q. Seelye, Courl Pick Scrutinized for Hiiini: ai Harvard, N.Y. Times, May 14, 2010, at AiO. 

^ 476 U.S. 267, 3 1 5 (Stevens, J., dissenting). 

See, e.g., Joan Biskupic & Kathy Kiely, Obama Aims for Tenacity', USA Today, May 11, 2010, at 1 A; 
Jonathan Saltzman & Tracy Jan, At ffari'ard, Dean Eased Faculty Strife, Boston Globe, May 1 1, 2010. 

Pre,sjdenl Obama and Solicitor General Elena Kagan, Remarks at the Nomination of Solicitor General 
Elena Kagan to the Supreme Court (May 10, 2010) (transcTipt available at http;//www.whitehouse.gov/the- 
press-office/remarks-pro.sident-and-solicitor-general-clcna-kagan-nomination-solicitor-general-el). 

Jonathan Saltzman & Traey Jan, 4/ /yorvar-rf Dean Eased Facultv Strife, TiOSTON CWBE, May 11.2010. 
'“ 539 U.S. .306, 308(2003). 

' ^ ' Confirmation Hearings on the Nominations oj Thomas Perrelli to be Associate Atlornev General of the 
United Stales and Elena Kagan Nominee to be Solicitor General of the United States, Hearing Bejore the 
Committee on the Judiciary . United States Senate, UlthCong., IstSess. (Feb. !0, 2009){Letter from John 
Payton to The Honorable Patrick Leahy and Arlen Sprcter, Jan. 23, 2009) at 259. 
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attending ilarvard was at its highest point during Kagan’s tenure.'’* Racial and ethnic 
minorities comprised 29% of the entering class during Kagan’s first year at Harvard; (or 
each year thereaffer, the percentage of incoming minority students exceeded that 
number.'^'’ Certainly, that is an aceomplishment.'^" 

CRIMINAL JUSTICE 

Criminal justice cases consistently comprise a significant portion of the Supreme 
Court’s docket. Supreme Court decisions have confirmed the existence of constitutional 
rights that most now take for granted, including: the continuing duty of prosecutors to 
disclose all exculpatory and impeachment evidence to the defense in Brady v. 

Maryland','^' law enforcement’s obligation to advise suspects of their right to remain 
silent and their right to counsel during custodial interrogation in Miranda v. Arizona-'^^ 
the prohibition on intentionally excluding prospective Jurors of color because of race in 
Batson v. Kentiicky;’^^ and the right of indigent persons to have an attorney in criminal 
cases in Gideon v. Wainwright}^'^ Given the import of the criminal docket, it is critical 
that justices approach serious questions of constitutional criminal law with an eye toward 
ensuring that the justice system performs effectively, accurately and without prejudice. A 
nominee’s perspective is particularly important for racial justice advocates because the 
criminal justice system’s laws and policies disproportionately affect communities of color. 
Racial biases pervade policing and prosecutorial practices. African-American men bear 
the brunt of harsh criminal justice laws: one in nine African-American men between the 
ages of 20 and 34 is now behind bars, and African-American men have a one in three 
chance of serving time in prison during their lifetime. The collective, mass incarceration 
of African Americans promotes an underclass that lacks an economic base and access to 
educational opportunities. 

Kagan worked on several criminal ju.sticc issues as part of President Clinton’s 
Race Initiative. Kagan was particularly involved in 1997, when President Clinton 
convened a White House Conference on Hate Crimes, announced law enforcement and 
educational initiatives to combat hate crimes and endorsed legislation to extend 


Charles Ogteetree, Your Take: Why Elena Kagan is a Good Choice forlhe Supreme Court, TtlK ROOT, 
May 12, 2010, available at Imn' AVNVW.lhe r ooi.coin. vio^s vour-lakc-wliv-clciia-kagan-i'nvi.l -choice- 
-upremc-eouiT. 

Id. 

' Kagan took other notable acts at Harvard that evidenced a commitment to equal justice. It was a 
longstanding tradition at Harvard for the dean to also assume the title of the Sir Issac Royall Professor of 
Law. Isaac Royall was an early supporter of the law school in the eighteenth century, and sold slaves in 
Antigua to support it. Kagan declined this professorship and instead asked to become the first Charles 
Hamilton Houston Professor of Law. See Charles Ogleetree, Your Take: Why Elena Kagan is a Good 
Choice for the Supreme Court, Tut-: Root, May 12, 2010, http://www.theroot.com/vicws/your-takc-why- 
elena-kagan-good-choice-supreme-court To LDF, this is significant. LDF was founded by Thurgood 
Marshall, but it was Charles Hamilton Houston who conceived of the idea of a law firm devoted to the 
pursuit of racial justice. 

' " .373 U.S. 83 (1963). 

'” 384 U.S. 436(1966). 

476 U.S. 79 (1986). 

'“ 372 U.S. 335 (1963). 
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protections to victims of hate crimes based on sexual orientation, gender or disability. ’ 
Additionally, Kagan worked on legislation to reduee the 100:1 disparity in sentencing 
between crack and powder cocaine, which disproportionately affects African Americans. 
After the U.S. Sentencing Commission recommended to Congress options for adjusting 
both powder and crack cocaine penalties. Attorney General Janet Reno and Office of 
National Drug Control Policy Director Barry McCaffrey recommended to President 
Clinton that the disparity be adjusted to a single ratio of 10:1 by setting the powder 
cocaine trigger at 250 grams and the crack cocaine trigger at 25 grams. Kagan urged 
President Clinton to adopt a 1 0: 1 ratio: “This recommendation reduces the disparity 
between crack and powder cocaine .sentencing, as well as the perception of injustice and 
inconsistency that goes with it.”'^^ Others within the White House supported a lower 
ratio, and Kagan was warned that the latest recommendation was not “going to sit well in 
the base community.” Kagan noted: “The Congressional Black Caucus and others in 
the African-American community will attack the Administration for failing to go far 
enough to remove a racial injustice. As you know, many CBC Members favor removing 
the disparity between crack and powder cocaine entirely - or at least reducing it far more 
sharply than [recommended].”'^^ She concluded that, precisely because the 10: 1 ratio 
represents the middle position, it provided the best hope of achieving progress. Clinton 
adopted the recommendation, but the compromise failed. We note that Congress has still 
not passed legislation to reduce the disparity, despite recent efforts. Legislation 
addressing this issue recently passed the Senate unanimously, but it would only reduce the 
disparity to 18:1. 

As Solicitor General, Kagan submitted numerous briefs in criminal eases before 
the Supreme Court. The briefs she authored revealed a tendency to promote broad 
authority for prosecutors, to favor a narrow view of the rights of criminal defendants, and 
to encourage the expansion of criminal sanctions. This is an area that gives us 
considerable concern. The available information does not reveal whether the positions 
taken in these briefs reflect Kagan’s personal view of the law or the institutional positions 
of the Department of Justice as a prosecutor. 


Memorandum from Druc'e Reed et al. to the President (Nov. 6, 1997) (on tile in DPC Box 039, Folder 
009 - Race - Hate Crimes [.3]). After DOJ submitted legislative proposals to the DPC, Kagan wrote a 
margin note, “It looks generally O.K. to me.” The next year, the tragic killings of James Byrd and Matthew 
Shephard (xxurred. Legislation was introduced in each consecutive year of the Clinton Presidency, with the 
White House’s strong support, but it did not pass until more than a decade later. 

Memorandum from Janet Reno & Barry McCaffrey to President Clinton (July 3, 1997) (on file in DPC 
Box 010, Folder 009 - Crime - Crack Sentencing [1]). 

Memorandum from FJena Kagan & Bruce Reed to President Clinton (July 3, 1997) (on file in DPC Box 
010, Folder 009 - Crime - Crack Sentencing [1]). E-mails indicate that Elena Kagan played a role in 
justifying that recommendation, suggesting edits to omit distractions from the “central criminal justice 
rationale.” E-mail from FJena Kagan to Jose Cerda (June 29, 1997) (on file in Kagan E-mails Composed, 
ARMS Box 003, Folder 005). 

"" F.-mail from Robert Johnson to Elena Kagan (July 3, 1997) (on file in Kagan E-mails Composed, ARMS 
Box 012, Folder 007). 

Memorandum from Elena Kagan & Bruce Reed to President Clinton (July 3, 1997) (on file in DPC Box 
010, Folder 009 -- Crime - Crack Sentencing [I]). 
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A. Expanding Prosecutorial Power 

Several of Kagan’s briefs promoted an increase in prosecutorial authority and the 
insulation of prosecutorial decision-making from scrutiny. In so doing, Kagan failed to 
appreciate the importance of prosecutorial restraint or evince an appropriate concern for 
the possibility of abuse of discretion by prosecutors. 

In Pottawattamie County v. McGhee, Kagan’s amicus brief demonstrates an 
extremely unbalanced view of the role of prosecutors within the criminal justice system 
and offers considerable reason for pause. She argued that prosecutors, who framed two 
innocent African-American men by procuring a false confession and using it against them 
at trial, should have absolute immunity from civil liability in a Section 1983 proceeding 
notwithstanding their egregious misconduct. Although the parties in McGhee reached a 
settlement before the Court announced a decision, the Court demonstrated real skepticism 
of Kagan’s position during the oral argument.''" 

In three cases before the Court in its 2009-10 Term, Kagan sought to relieve the 
government of some of the burden of proving criminality under a statute involving the 
deprivation of honest services by a public officiaf'''^ Thus, again, Kagan sought to 
expand the power of law enforcement, but the Supreme Court unanimously rebuffed the 
government’s broad reading of the honest services .statute, and Justices Scalia, Thoma.s, 
and Kennedy would have gone further and struck down the entire statute as 
unconstitutionally vague. 

In United Stales v. O 'Brien and Burgess, Kagan argued that a judge can determine 
the “type” of firearm used by a defendant in connection with a crime of violenee or drug 
trafficking crime using a preponderance of the evidence standard. In her view, the type of 
firearm is a sentencing factor, as opposed to an element of the offense, whieh would have 
to be found by a jury beyond a reasonable doubt (a much higher standard). Under this 
interpretation, it would be much easier for a prosecutor to obtain a sentencing 
enhancement. The Supreme Court rejected the argument and, instead, concluded that the 
type of firearm is an element of the offense, rather than a sentencing factor, and must be 
found by a jury beyond a reasonable doubt.''"' 


Brief for the United States as Amicus Curiae Supporting Petitioners, PoUawaitamie County v. McGhee 
(No.OS-lOhS), 2009 WL 2159654. 

Transcript of Oral Argument at 20-26, Pollamillamie CotmW v. McGhee, 130 S. Ct. 1047 (2010) (No. 
08-1065). 

Brief for the United States, Weyhrauch v. United States (No 08-1 196), 2009 WL 3495337; Brief for the 
United States, Black e. United States (No. 08-867), 2009 Wl. .3155001; Brief for the United States, Skilling 
V. United States (08-1394), 2010 WL 302206. 

Skilling V United Stales, U.S. (June 24, 2010); Black v. United States, _ U.S. _ (June 24, 2010); 

Weyhrattch V United States, U.S. (June 24, 2010). 

Brief for the United States, United States v. O'Brien dt Burgess (No. 08-1569), 2009 WL 4099524. 

Ct. 2010 WL 2025204 (May 24, 1010). 
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B. Academic Understanding of Criticai Issues 

On more than one occasion, Kagan’s briefs adopted theoretical arguments without 
regard for their praetieal consequenees or their impaet on the fundamental fairness of our 
criminal justice system, in Skilling v. United States, Jeffrey Skilling contended that the 
sustained and prejudicial pretrial publicity he faced regarding his role in the collapse of 
Enron entitled him to a change of venue from Houston, Texas, the site of Enron’s 
headquarters. Although the Fifth Circuit concluded that the publicity was so damning and 
overwhelming that Skilling was entitled to a presumption of prejudice, Kagan contended 
that a change of venue was unnecessary.'’** She argued that the court’s questioning of 
seated jurors about the existence of bias against Skilling and the jurors’ assurances to the 
trial court that they could be fair, eliminated the need for a change of venue. In making 
this argument, Kagan (like the Fifth Circuit) failed to appreciate the fact - long recognized 
by courts (including the Supreme Court), social scientists, and experienced trial 
practitioners - that potential jurors cannot reliably evaluate the impact of pervasive 
negative publicity on their ability to be fair. Kagan, thus, relied on an academic, rather 
than a practical, understanding of the impact of prejudicial media and the power of voir 
dire, and thus seriously jeopardized the most fundamental of rights - the right to a fair and 
unbiased jury. In a 6-3 mling, the Court rejected Skilling’s claim that he did not receive a 
fair trial. In a dissent joined by Justices Stevens and Breyer, Justice Sotomayor criticized 
the majority for “undcrstate[ing] the breadth and depth of community hostility toward 
Skilling and overlooking] significant deficiencies in the District Court's jury selection 
process.”'^'' 

In Padilla v. Kentucky, a non-citizen defendant claimed that his lawyer was 
ineffective for (ailing to advise him of the possibility that he would be deported if he 
pleaded guilty. In her amicus brief, Kagan contended that there was no Sixth Amendment 
violation because the errors made by Padilla’s counsel involved collateral and not direct 
criminal consequences and affirmative misadvicc instead of a deliberate omission. In 
finding that the defendant's constitutional rights were violated, the Court noted that it had 
never made a distinction between “direct and collateral consequences” for purposes of 
ineffectiveness claims and that deportation should not be considered a wholly collateral 
consequence given its close connection to the criminal process. '’*’ Moreover, the Court 
noted that the Solicitor General’s argument “would invite two absurd results:” it would 
encourage counsel to remain silent about important issues and deny rudimentary adviee 
about deportation to an entire class of defendants. '*** 

C. Constitutional Rights of Criminal Defendants 

Several of Kagan’s briefs demonstrate a narrow view of the constitutional rights of 
criminal defendants. Specifically, Kagan repeatedly took positions that ignored the 


Brief for the United States, Skilling v. United States (No. 08-1394), 2010 WL 302206. 

Skilling v. United States, U.S. (June 24, 2010). 

Brief for the United States as Amicus Curiae Supporting Affirmance, Padilla e Kentiickv (No. 08-651 ), 
2009 WL 2509223. 

130 S.Ct. 1473, 1481 (2010). 

W, at 1484. 
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importance of key constitutional provisions and/or failed to appreciate the crucial role that 
constitutional protections play in our criminal justice system. Thus, in Michigan v. 

and Briscoe and Cypress v. Virginia'^" Kagan’s amicus submissions sought to 
undermine a defendant’s Sixth Amendment right of confrontation in order to increase law 
enforcement and criminal prosecution capacity. The Court agreed to review' Bryant and 
has not yet announced a decision. In Briscoe and Cypress, the Supreme Court rejected 
Kagan’s argument, reversed the decision of the Virginia Supreme Court, and found that 
the defendants’ Sixth Amendment Confrontation Clause rights were violated. 

Additionally, Kagan’s briefs in several Supreme Court cases addressing the 
contours of Miranda provide significant insight about her view's on defendants’ Fifth 
Amendment rights. Miranda wias adopted by the Court as a measure to curtail coercive 
police interrogations and ensure that suspects are awfarc of, and able to, exercise 
constitutional protections during interactions wiith law' enforcement. Despite the general 
acceptance of Miranda by lawi enforcement and the public alike, it is often view'cd by the 
conservative members of the Court as an obstacle to efficient and effeetive police 
investigation. Thus, Miranda has been repeatedly singled out for criticism. 

In Berghuis v. Thompkins, the Court retreated from Miranda's core values in 
concluding that suspects must unambiguously assert their desire to remain silent in order 
to properly invoke their Fifth Amendment right to remain silent.'^'' Kagan’s amicus brief 
called for the blanket rule that the Supreme Court ultimately adopted in a 5-4 decision.'^^ 
The newly announced rule undermines the protections of Miranda and makes it easier for 
law enforcement to obtain coerced confessions by talking suspects into a waiver after 
Miranda warnings arc given. Indeed, Justice Sotomayor’s dissent noted that the Court’s 
decision “turns Miranda upside down. Criminal suspects must now unambiguously 
invoke their right to remain silent - which, counterintuitively, requires them to speak. At 
the same time, suspects will be legally presumed to have waived their rights even if they 
have given no clear expression of their intent to do so.”'’* She further notes that “[tjhose 
results ... find no basis in Miranda or our subsequent cases and arc inconsistent with the 
fair-trial principles on which those precedents are grounded.””’ 

In Florida v. Pomll, the Court reversed a Florida Supreme Court finding of a 
Miranda violation. The Supreme Court determined tliat Miranda warnings that 
explained that a suspect has the right to counsel before interrogation, but did not mention 
the right to counsel during an interrogation, were not misleading. The Court relied, in 
part, on Kagan’s amicus submission, which presented a technical parsing of the Miranda 


Brief for the United State.s as Amicus Curiae Supporting Petitioner, Michigan t' Btyant (No. 09-150), 
2010 WL 1848212. 

’’’’ Brief of the United States as Amicus Curiae Supporting Respondent, Briscoe & Cvpress v. Virginia (No. 
07-11191), 2009 WL, 26 15002. 

BOS. Ct. 1316(2009), 

_ S. Cl 2010 WL 2160784 (June 1, 2010), 

Brief for the United States as Amicus Curiae Supporting Petitioner, Berghuis v. Thompkins (No. 08- 
1470), 2009 WL 49279 1 8. 

Berghuis. No. 08-1470, _ S. Ct. _, 2010 WL 2160784, at *27. 

'”7r/. 

130 S. Ct. 1 195 (2010). 


26 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00957 Fmt6601 


Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



948 


warning and ignored the most cominonscnsc understanding of the warnings given. 
Kagan's position and the Court’s decision could also ea.si!y lead to a muddling of what 
actually constitutes sufficient warnings and, therefore, extend the leeway afforded to law 
enforcement during interrogation to the detriment of suspects. 

Maiyland v. Shatzer further exemplifies Kagan’s willingness to erode Miranda. 
Shatzer concerned the definition of eustody and the validity of Miranda warnings given to 
an inmate who was incarcerated for a crime unrelated to the subject of the questioning. 
Specifically, the inmate a.s.serted his right to counsel when questioned by police, and 
therefore foreelosed the interrogation. Two years later, while the inmate was still 
incarcerated but after he had been transferred to another facility, the interview was 
resumed and the suspect made incriminating statements. The Court ruled that once the 
initial interrogation ends and the suspect is released back into the prison population for 
more than 14 days, there is a break in custody such that interrogation can resume despite 
the prior request for counsel.'^*' Kagan’s amicus submission supported this break-in- 
custody exception to Miranda.'^' Her amicus also made the argument - adopted by the 
Court - that the change from interrogation conditions to prison conditions constituted a 
break in custody. Kagan’s (and the Court’s) position seems to encourage misconduct by 
the police in order to obtain a Miranda waiver — particularly in instances where a police 
officer seeking to obtain a confession interrogates a suspect, releases her, and then waits 
an appropriate amount of time (14 days) to again initiate interrogation. 

In Montejo v. Louisiana'*’^ the Supreme Court overruled its 1986 decision in 
Michigan v. Jackmn,'^^ and declared that the automatic appointment of counsel to a 
defendant (as opposed to the appointment of counsel at the defendant’s request) prior to 
questioning does not prevent the police from subsequently questioning that defendant 
without counsel’s presence. This decision was a significant and surprising break from 
prior law, which came about after the Court, suasponle, directed the parlies to submit 
briefing on the continued constitutionality of Jackson. Thereafter, Kagan’s office filed an 
amicus brief in this case urging the Court to overrule Michigan v. Jackson, arguing that it 
was an unnecessary prophylactic against police coercion and it did not comport with the 
purposes of the Sixth Amendment right to counsel, Notably Kagan’s position and the 
Court’s 5-4 decision mark a further incursion on the defendant’s right to counsel. 

In other instances, Kagan repeatedly submitted briefs tliat interpreted statutes in 
favor of increased punishment and to the detriment of criminal defendants. In Johnson v. 
United States Kagan argued (hat any prior conviction of battery under state law ~ 
including intentional, nonconsensual touching - qualified as a violent felony for purposes 


Brief for (tie United States as Amicus Curiae Supporting Petitioner, Florida v. Powell (No. 08- 1175), 
2009 WL 2903916. 

130 S. Ct. 1213(2010). 

Brief for the United Stales as Amicus Curiae Supporting Petitioner, Maryland v. Shatzer (No. 08-680), 
2009 WL 1069335. 

I29S. Ct. 2079(2009). 

475 U.S. 625 (1986). 

Brief for the United States as Amicus Curiae in Support of Overruling Michigan v. Jack.son, Montejo v. 
ioiii.dana (No. 07-1529), 2009 WL 1019983. 

1.30 S.Ct. 1265 (2010). 
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of a sentencing enhancement under federal law.'*^ The Court, in a 7-2 opinion written by 
Justiee Sealia, ruled that the Florida felony offense of battery by “[a]ctually and 
intentionally touch[ing]” another person docs not have “as an element the use ... of 
physical force against the person of another,” and thus does not constitute a “violent 
felony” under § 924(e)(l).'*’^ Kagan’s position was thus rejected in an opinion by one of 
the Court’s most conservative members, and the sentencing enhancement imposed by the 
court below was reversed. 

In Carachuri-Rosendo v. Holder, Kagan contended that a second simple drug 
posse.ssion offense constituted an aggravated felony that subjected a non-citizen to 
immigration removal even if that offense was not subject to enhancement in state court 
because, regardless of what happened in state court, it could have been the subject of an 
enhancement in federal court. The Court disagreed with Kagan and held that “the mere 
possibility that the defendant’s conduct, coupled with facts outside of the record of 
conviction, could have authorized a felony conviction under federal law is insufficient to 
satisfy the statutory corrtmand that a noncitizen be ‘convicted of a[n] aggravated felony’ 
before he loses the opportunity to seek cancellation of removal.”'*’"* 

During her tenure as Solicitor General, Kagan also elected not to submit briefs in 
important criminal cases before the Supreme Court, which could provide further insight 
into her views on issues of criminal law. Graham v. Florida was one of two cases in 
which the Supreme Court was called upon to decide whether, in light of the significant 
differences between children and adults, the Eighth Amendment permits children to 
receive life without parole sentences for non-homicide offensc.s. In May 2010, the 
Supreme Court declared that such sentences constitute cruel and unusual punishment.”" 
Kagan did not submit a brief to the Supreme Court in this case. 

ACCESS TO JUSTICE 

While she was a law clerk to Justice Marshall, Kagan advised him whether the 
Supreme Court should grant certiorari in DeShaney v. Winnebago County Social Services 
Department. This ca.se raised the question of whether, in Kagan’s words, “a reckless 
failure by welfare authorities to protect a child from a parent’s physical abuse constitutes a 
deprivation of liberty within the meaning of the Fourteenth Amendment,” Although 
county officials were informed that Joshua DeShaney had been admitted to the hospital on 
several occasions with multiple injuries that raised suspicions of child abuse and although 
county caseworkers made visits to his home to investigate, they declined to intervene until 
his father beat him so severely that he suffered permanent brain damage. Kagan noted in 
her memorandum to Justice Marshall that the facts were “horrific” but expressed concern 
that the Court would ultimately reject DeShaney’s constitutional challenge. Her 
worries proved pre.scient. A strong dissent from Justice Brennan, joined by Kagan’s boss 


Brief for t)ie United States, Johnson v. United States (Uo. OS-6925), 2009 WL 3663947. 

130S. Ct. 1265 (2010). 

Brief for Respondent, Carachuri-Rosendo v. Holder (No. 09-60), 2009WL 384444. 

_,S. Ct.^ . 2010 WL 2346522 at *11 (June 14, 2010). 

'™ 130 S. Ct. 2011 (2010). 

Memorandum from Elena Kagan to Justice Marshall, Deshaney v. Winnebago County (Sept. 3, 1987). 
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and Justice Blackmun, criticized the majority’s “failure to see that [government] inaetion 
can be every bit as abusive of power as action, that oppression can result when a State 
undertakes a vital duty and then ignores it.”'^^ 

During Kagan’s tenure, the Solicitor General’s Office weighed in on issues 
affecting access to justice. Kagan signed a merits amicus brief in Perdue v. Kenny A. ex 
rel. Winn, which involved the scope of the federal fee-shifting statutes designed to 
incentivize robust enforcement of civil rights statutes by allowing prevailing plaintiffs to 
recover reasonable attorneys’ fees from defendants. Kenney A was a class action lawsuit 
on behalf of 3,000 foster children that resulted in a landmark and sweeping consent decree 
that reformed Georgia’s child welfare system. To calculate the fee award due to 
plaintiffs’ attorneys under the primary fee-shifting statute for civil rights cases, the district 
court judge first tabulated tbe “lodestar” fee by multiplying the attorneys’ rates by the 
number of hours they worked. The judge then enhanced that lodestar by a factor of 1.75, 
citing the attorneys’ excellent representation and exceptionally good results. 

In her merits amicus brief. Solicitor General Kagan supported the Georgia 
officials’ challenge to the fee award on the ground that the lodestar rate may never be 
enhanced for superior performance or exceptionally good results.’’^ LDF filed an amicus 
brief supporting the foster care children, who were represented in the Supreme Court by 
Paul Clement, who served as Solicitor General under President George W. Bush. As 
LDP’s amicus brief demonstrated, fee enhancements for exceptional performance and 
results further Congress’s intent to encourage lawyers to take the most pressing cases and 
obtain broad-reaching relief that roots out entrenched discrimination or eradicates 
systemic inequities. The Supreme Court unanimously rejected the position advocated 
by Georgia and the United States - that enhancements for superior performance are never 
appropriate.'^^ But the Court split over the types of circumstances which would warrant 
such an enhancement. A five-justice majority held that the district court had provided 
insuffieient justification for the premium awarded to the attorneys in this case.'^^ The 
dissenters would have adopted a more permissive standard.'’’ 

In contrast to Kagan’s narrow interpretation of the fee-shifting statute in Kenny A., 
the Solieitor General’s office asserted a robust interpretation of the safeguards provided 
by another federal civil rights statute in amicus briefs filed in Sossatnon v. Texa.i and 
Cardinal v. Metrish. Both cases raise the question whether an individual may sue a state 
or a state official in his or her official capacity for monetary damages for violations of the 
Religious Land Use and Institutionalized Persons Act (RLUIPA).' * RLUIPA requires 
states to justify any substantial burden on the religious exercise of inmates in federally 


489 U.S. ) 89, 2 1 2 ( 1 989) (Brennan, J„ dissenting). 

Brief for the United States as Amicus Curiae Supporting Petitioners, Perdue v. Kenny 4. (No. 08-970), 
2009 Wf, 1864009. 

Brief of Amicus Curiae NAACP Legal Defense & Educational Fund, Inc. in Support of Respondents, 
Perdue v. Kenny /l.(No. 08-970). 2009 WL 2722576. 

Perdue V. Kenny A., 130 S. Ct. 1662, 1673, 1678 (2010); rc/. at 1683-84 (Breyer, J., dissenting). 
'"'’Mat 1674-77.' 

Id. at 1679-83 (Breyer, J., dissenting), 

42 U.S.C. 2000ec el .leq. (2000). 
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funded corrcctionai facilities as furthering a compelling interest by the least restrictive 
means possible. In response to the Supreme Court’s request for the Solicitor General’s 
views on whether certiorari was warranted, Kagan signed an amicus brief agreeing with 
the petitioners that offieial-capaeity suits arc allowed because a state that receives federal 
funds for its corrcctionai institutions waives its Eleventh Amendment immunity against 
damages actions under RLUIPA. The Solicitor General further reeommended that the 
Supreme Court grant certiorari to review this issue, which it did in Sossamon. Argument 
will be scheduled for next term . Sossamon could have ramifications beyond RLUIPA 
because it implicates the scope of sovereign immunity as a limitation on states' liability 
for violations of antidiscrimination statutes. 

Under Kagan, the Solicitor General’s Office has been willing to abandon prior 
positions taken by the government that limited vindication of civil rights - although not as 
often as we would have hoped. For instance, in Kucana v. Holder, the Office switched its 
position to ensure more expansive access to judicial review for asylum seekers. Agron 
Kucana, an Albanian citizen, faced deportation because he remained in the United States 
after his business visa expired. He sought to reopen his removal proceedings, contending 
that political conditions in Albania had worsened and thus he was eligible for asylum. 

The Board of Immigration Appeals (BIA) denied tlic motion, and the Seventh Circuit 
ruled that Congress had stripped federal courts of Jurisdiction to review the BlA’s 
decision. With Kagan at the helm, the Solicitor General’s Office reversed the 
government’s prior position and, in briefs at the certiorari and merits stages, supported 
Kucana’s contention that the Seventh Circuit had misread the statute.'*® The Supreme 
Court agreed with Kucana and Kagan that a BIA decision on a motion to reopen asylum 
proceedings is subject to judicial review."*' 

CONCLUSION 

In her tribute to Justice Thurgood Marshall, Elena Kagan wrote that “Justice 
Marshall thought all lawyers (and certainly all judges) should be reminded, that behind 
law there arc stories - stories of people’s lives as shaped by law, stories of people’s lives 
as might be changed by law.’’"*^ Over the course of her illustrious career, Elena Kagan 
has held positions of prestige, influence and honor. If confirmed by the Senate, Elena 

' ” See Sossamon v. Texas, S. Ci. , 20 1 0 WL 2025 1 42 (May 24, 20 1 0). The Solicitor General 

recommended that Cardinal was a better vehicle than Sossamon, but the Court disagreed. See Brief for the 
United States as Amicus Curiae, Sossamon v. Texas (No. 08-1438), 2010 WL 990561; Brief for the United 
States as Amicus Curiae, Cardinal v Metrish {No. 09-i09X 2010 WL 990562. 

At the certiorari stage, the government adopted Kucana’s position that the Seventh Circuit’s statutory 
interpretation was incorrect, but it contended that the case did not merit review. See Brief for Respondent in 
Opposition, Kucana v. Holder (No. 08-9 1 1), 2009 WL 797590. After the Court granted certiorari, the 
government again sided with Kucana m the statutory question. See Brief for Respondent Supporting 
Petitioner, Kucana v. Holder (No 08-9 1 ] ), 2009 WL 2028903; Reply Brief for Resptwidcnt Supporting 
Petitioner, Kucana v. Holder (No 08-91 1), 2009 WL 361 5(K)6. 

Kucana i'. Holder, 130 S. Ct, 827 (2010). In several other criminal and immigration cases, the Solicitor 
General’s Office, under Kagan, has filed response briefs shifting the government's position, and the 
Supreme Court has granted, vacated, and remanded for ftirther consideration in light of the government’s 
new position. See.e.g., Vazquez v. United Slates, 130 8. Ct. 1135 (2010); /Twn/c ;- r United States, 130 S. 

Ct. 1135 (2010); Frankel V. United Stales, 1305 Ct. 72 (2009); A/dnwi v. Holder, l30S.Ct. 350(2009). 

Elena Kagan, For Justice Marshall, 71 Tex. L. Rev. 1 125, 1127 (1993). 
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Kagan will assume the most important position of her lifetime - one that ean profoundly 
impact the direction of racial justice in this country. We hope she will carry forth the 
wisdom she imparted from Justice Marshall. In so doing, she would fulfill the wishes of a 
President, whose election was possible in part because of Justice Marshall’s contributions, 
and whose stated goal was to select a Supreme Court nominee capable of understanding 
the law’s impact on those individuals m whose shoes she has never walked. 
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Nationoi Association of Social Workers 
Office of Executive Director 


...the power of social woi'k 

Elizabeth J. Clark, PhD, AC5W, MPH 
Executive Director 


June 3, 2010 

The Honorable Patrick Leahy 
United States Senate 
Chairman 

Conrmittee on the Judiciary 
224 Dirkscn Senate Office Building 
Washington, DC 20510 

The Honorable Jeff Sessions 
United States Senate 
Ranking Member 
Committee on the Judiciary 
1 52 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senators Leahy and Sessions: 

This letter is written to express the unqualified support of the National Association of Social 
Workers (NASW) for the nomination of Elena Kagan to the United States Supreme Court. As 
the largest professional association of social workers worldwide, NASW seeks to enhance the 
professional growth and development of its 145,000 members and to advance sound social 
policies for all communities and populations that are a part of the United States, 

NASW supports Elena Kagan as she would bring to the Court outstanding credentials for her 
intellectual ability, leadership skills and a deep understanding and respect for the American legal 
ffamevrork, its scholarship and traditions. She would follow in the footsteps of a number of 
Supreme Court jurists such as Chief Justice William Rehnquist who w'ere appointed to the Court 
not having had prior judicial experience, but whose intelligence, work history and understanding 
of American jurisprudence proved them worthy appointees and valued contributors to the work 
of the Supreme Court. As a fonner law clerk to Justice Thurgood Marshall, Ms. Kagan had an 
introduction early in her legal career to the inner workings of the Supreme Court and to its 
critical mission. As Solicitor General, Ms. Kagan has gained additional insight into the advocacy 
role of the federal government before the Supreme Court. 

NASW favors the appointment of another woman to serve on tlie Supreme Court. NASW policy, 
Civil Libertie.s and Justice supports “the appointment of judges who reflect more accurately the 
demographic diversity of the Uivited States, particularly in regard to people of color and women.” 
The appointment of Ms. Kagan helps to serve that goat. Since Justice Sandra Day O’Connor was 
nominated to the Supreme Court in 1981, becoming tite first woman on the Court, the 
opportunities for women in the legal profession have increased dramatically. The representation 
of women on the Supreme Court should reflect these demographic changes in the legal 
profession. The appointment of a third female justice would help to correct the gender 
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sVi6 3200 * ?AX (202) -33i)-83r3 ■> bdork.@oo>\vdc.o!g * ■A'ww,.sx:io^/vo< 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00963 Fmt6601 Sfmt 6' 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN:CMORC 



954 


The appointment of Elena Kagan is both desirable in broadening the Court’s representation of 
women and most appropriate in ensuring that the Court be staffed by jurists who are intelligent, 
well rounded in their legal experience and dedicated to the proper functioning of the Supreme 
Court, For all these reasons, NASW supports the nomination of Fiena Kagan to the U.S. 
Supreme Court. 

Sincerely, 

Elizabeth J. Clark, PhD, ACSW, MPH 
Executive Director 
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National Association of Women Judges 

1341 Conr.oclicut Avenue. NVV. Washington, DC 20036 
T 202 393 0222 F: 202 393 0125 W; www nawj org 


Dara Fat* 

S'jp/ifou Conil 
Aii'.lK'miifi, Akv.~k,i 

Marjono Lard Carter 

/.te! 

Rn;'(v:n.H Be), fnl L.hnsoi' 

Ooii'l'y : 'tTi.Hl 

Arti./crr Bixii./i. i'.4 

Joan V ChwoWI 

■/«>' I'i'Uitf.ts 

Irvitii/inlh}'’ Cotnl Ralinyl 
C''rv\ 

Amy L. Neerttem 

I'a'C’ 


Lyvii 

Shen S. Romcn 
.'ji.’i-irL’i.'V 

A/ljtn'.V/cf/f i'lWNiU'l r.'"' D’HXt’l'Hf'111 

K(-M' Oiirtirns, NY 


May 19, 2010 


The Honorable Patrick Leahy 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman, 

As the current President and a past President of the National 
Association Women Judges, the voice of our nation’s female jurists, we 
write on behalf of NAWJ in support of Solicitor General Elena Kagan’s 
nomination to the United States Supreme Court. 


rt 

IT 



Patrera A. 
hfMujfa 

Siifxyio' Coml nl thu Slolo ■>! ^'thvki isifutrl 
Pn )Ki /Hf H V AVk w iv Ishi n! 

La Tia Martin 

P.cjf Prr>.s-«|iwj/ 

BJiim i:au’il\ y’iiiK'.'t'H' 0\i’l 
lAniw. Ntw Vrvfi 

Laura L Jacobson , 

f'liniuim C.\viynirU‘f> i 'Un' 

Supii.Dif' O'li'L Kimji; (.Aoirv 
HfrifA/vn AVm viva 

Anna Blackbume-Rigstiy 

Rririncf- Cixiiim/fEV; (Jhui 
DC (.Ai/it <>l 
ms'ii^i^iion. ix: 

Barbara Ann Zi'i^iga 
/’A'/rf/.l/r' 

Carofyn Engel Temin 
Ai/C'" vir»v)ii/ /.Vtx.Tcw 
Thith>fj>> Mitv .'oii> 

Sue Pai Yarg 
/r>rw.'V((([V7;j/ LMi\'tO( 

CwoN.-nc/fig lUly '2UI0 


As appellate judges with nearly two decades of judicial service 
each, we well recognize the essential qualifications that a justice of our 
highest court must have: superior intellectual capacity as well as intimate 
knowledge and a deep understanding of constitutional law and the driving 
principles of legal jurisprudence in this country. It cannot be seriously 
disputed that General Kagan brings these qualifications with her in 
abimdance. Additionally, as President Obama has also said, a Justice of 
the Supreme Court should have the backgroimd and experience that will 
enable her to appreciate die impact of the law on avwage Americans; she 
should be a skilled communicator so that her views will be welcomed if 
not adopted by her colleagues. 

General Kagan’s rich and varied legal career - as a private 
attorney, a white house lawyer, professor, dean and as the country’s top 
lawyer [solicitor gwieral] — provides bCT with a unique constellation of 
experiences that will bring fi’esh ideas to the court The depth and breadth 
of General Kagan’s educational and life expwience, coupled with her 
intellectual jqjtitude and preparedness will serve her well on the high 
court. A brilbant and highly regarded lawyer and law professor, her 
communications skills are renowned. 


Marie Komisar 
/-xt’Ci'/ivi? Diiei:hif 

DC 


That she would be the third women on the bench is also 
significant. Numerous studies show that the presence of women on a court 
has an impact on the overall decision-making of the judge’s on that court 
that goes beyond the opinions of the female judges themselves. The 
presence of women affects the decisions of male jurists as well. 
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In order to benefit fi'om the diversity of background and experience that women bring to 
the bench, the presence of women cannot be occasional or token, but must consistently 
reflect the reality of our society. Women and men continue to graduate fi'om our law 
schools and be hired by our law firms, in nearly equal numbers and by 2009, fully 32.5% 
of lawyers in this country were women, and that percentage has continued to increase. 
With this appointment, the Supreme Court of the United States will, at last, reflect the 
percentage of women attorneys in the United States, if not the gender of our citizenry. 

Not alt judges appointed to our appellate courts have, or need, prior experience as 
trial judges. A few decades ago, most justices had little or no judicial experience — both 
the late Chief Justice William Rehnquist and Justice Lewis Powell Jr. were confirmed to 
the court in 1972 without any judicial background. 

We support with enthusiasm and without qualification the nomination of Elena 
Kagan to the Supreme Court of the United States. 

Sincerely, 

Dana Fabe 

President, National Association of Women Judges 



Past President, National Association of Women Judges 
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NATIONAL CONGRESS OF AMERICAN INDIANS 


July 1,2D10 

The Honorable Patriek Leahy 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
co.MiTTii Washington, DC 205 1 0 
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Dear Chairman Leahy: 

On behalf of the National Congress of American Indians, I respectfully request that 
you post die attached resolution on the Senate Judiciary Comniitiee website alongside 
other formal endorsements of Solicitor General Elena Kagan for the Supreme Court of 
the United States, This resolution was just recently passed at our Mid-Year 
Conference in Rapid City, South Dakota last week, and it indicates NCAJ's strong 
support for Solicitor General Kagan’s conlirmation. 


Should you have any questions or need additional information please contact our Staff 
Attorney Katy Jackman at kjackinan@ncai.org , 
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sincerely. 




Jacqueline Johnson Pata 
Uxeculive Director 


northwest 

BfiwtCMiHW 

iHWWnifA TaM CfirtMltniy 

Pa<j«c 


Pone Mien 
RCCRTAIOlINTAIN 
Cxm Tnt» 

Sdutmav 

M^ws.SqponiindaM 
Southern Pcaihl 

OwrWI F»|4«jAllAn 

CAn««vir A dnipaoq 
SOvTHwLST 


OAMrOwfcft 

WESTJ8N 

bmctxh 


5C=i W01,B inp 


EiHUiiw OrtiaoR 
Jwqi.rWlM ArAfiMMi A*t« 
Jirft 


ufi\ MFAnriHARrtaR 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 


PO 00000 Frm 00967 Fmt6601 Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



958 


VerDate Nov 24 2008 



EtlCVIiri COMMIITH 
Presiocnt 

f'R5iViCr-«Etrtr|NT 

Mijrl OVvfk 
ninM Bmf M'sKTi 

RiCtWD’WCSECMT*** 

Th**M Two liill* 

00^4 S-Wi ^"Ot 

W. tLom AI)«a 

Siirtrilorm a Klaibfn Ti/ir 

R?CIONaI V«H-FftSIB|NJt 

KiAVJt 

WUiM MMlin 

CWC'A^-COLiW'f ThrqiJ A Ht.lSi 
EAliTidN Oci,AHOM4 
Cva Cmwi >V«nt 

Cfctio tf fAWft 

CitAT PLAIH4 
Mvcu» D. 

MlaiAtn NtfSan 

Ms*thr«>»nm> 

ftllUipA of AMtviCni* 

NOITHirAST 

LKin'<]a(rA» 

(HnnKWi Man ."Ukon 

NOK1HW|^T 
Mia OiAwihi 

Sa*iBriM/l TriaJ CaW*n<iP<>’ 


NAirONAL CONGRESS OF AMERICAN INDIANS 

The National Congress of American Indians 
Resolution #RAP-10-013 

TITLE; Support for the ConHi-niatioD of Solicitor General Elena Kagan to the 
United States Supreme Court 

WHEREAS, we, the mcmbeTS of the National Congress of American Indians 
of the United Slates, invoking the divine blessing of the Creator upon our efforts and 
purposes, in order Id preserve for ourselves and our descendants the inherent sovereign 
rights of our Indian nations, rights secured under Indian treaties and agreements with 
Ihe United States, and all other rights and benefits to which we arc entitled under the 
laws and Constitution of the United States, to enlighten the public toward a better 
understanding of the Indian people, to preserve Indian cultural values, and otherwise 
promote the health, safety and welfare of the Indian people, do hereby establish and 
submit the following resolution; and 

WHEREAS, the National Congress of American Indians (NCAI) was 
established in 1944 and is the oldest and largest national organization of American 
Indian and Alaska Native tribal goveminents; and 

WHEREAS, there is a Nation-to-Nation relationship between the federal 
govemriM^nt and the Indian tribes d^at is founded in the U.S, Constitutitm, the Treaties 
and the Federal Trust Relationship; and 

WHEREAS, over the course of U.S. history the Supreme Court has 
established principles of respect for tribal sclf-govemmcnt and deference to the 
political branches and intergovernmental comity in determining the course of the 
federal-tribal relationship and the scope of recognized tribal authority; and 
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WHEREAS, in recent years the Supreme Couit has broken with its past 
conslitutionai deference and instead has engaged in a series of decisions that 
undermine tribal self-government in Indian Country despite strong support from both 
Congress and the Administration for principles of tribal self-government; and 

WHEREAS, che Supreme Court has grown increasingly diaiolerested in the 
consequences of its decision on Indian tribes and the daily lives of Indian people in 
diminishment of tribal sovereignty, public safety and health on Indian reservations, 
tribal economic development, generation of lax revenue, and protection of tribal 
cultures and religions; and 

WHEREAS, Solicitor General Kagan was nominated by President Obama on 
May 10, 2010 to serve on the United Stales Si^reme Court; and 


riCAl HEAOQUAKTEftS 

iSiSPStrw, M.W, 
WailHngiyn, DC 20O0S 
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WHEREAS, Solicitor General Kagan's record shows that she has respect for 
and a willingness to give serious consideration to the fundamCTital principles of 
inherent tribal sovereignty and the federal trust responsibility; and 
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NCAI 2010 Midyear Session 


Resolution RAP>1 0-013 


WHEREAS, Solicitor General K.agaa has demonstrated a commitment to civil rights and 
equal justice under the law throughout her career, particularly as a White House counsel to 
President Clinton where she worked on issues such as strengthening hate crimes legislation and 
civil rights enforcement, and as Dean of Harvard Law School where she worked to ensure a 
diverse student body and faculty, and 

WHEREAS, as White House counsel. Solicitor Kagan gained experience with tribal 
government issues, particularly law enforcement and taxation. 

NOW THEREFORE BE IT RESOLVED, that the NCAI does hereby support the 
confirmation of Solicitor General Kagan lo the United States Supreme Court; and 

BE IT FllRl'IlER RESOLVED, that the NCAI urges the Senate Judiciary Committee to 
include in its confirmation proceedings a public discussion of the U.S. Constitution and its 
relationship to tribal self-government; and 

BE IT FURTHER RESOLVED, that the NCAI urges all of the Justices of the United 
States Supreme Court to increase their understanding of Indian tribal governments, to engage in 
visits lo Indian reservations and discussions with tribal judges and ejected tribal leadeis, and to 
support the principles of respect for tribal self-government and deference to the political branches 
and intergovernmental comity in determining the course of the fcdcraJ-tribal relationship and the 
scope of recognized tribal authority; and 

BE IT FINALLY RESOLVED, that this resolution shall be the policy of the NCAI until 
it is withdrawn or modified by subsequent resolution, 


CERnnCATION 

The foregoing resolution was adopted by the General Assembly at the 2010 Mid-Year Session of 
the National Congress of American Indians, held at the Rushmorc Plaza Civic Center in Rapid 
City, South Dakota on June 20-23, 20 1 0, with a quorum present. 


ATTEST; 

^^eWding SecreRffy « 
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NCJ ^ 



June 10. 2010 

The Honorable Patrick Leahy The Honorable Jeff Sessions 

Chairman, Senate Judiciary Comrnittee Ranking Member. Senate Judiciary Committee 
433 Russell Senate Office Building 335 Russell Senate Office Building 

Washington, DC 20510 Washington, DC 20SI0 

Dear Senators: 

I am writing on behalf of the 90,000 members and supporters of the National Council of 
Jewish Women who are deeply committed to ensuring the confirmation of Supreme 
Court justices with a demonstrated commitment to fundamental constitutional rights. In 
this spirit, we ask you to give full, lair, and timely consideration to the nomination of 
Solicitor General Elena Kagan to the court and vote to send her nomination to the full 
Senate with a favorable recommendation. 


For the Senate, the process of exercising its constitutional duty to advise and consent to 
the nomination of members of the US Supreme Court is of foremost importance. The 
Supreme Court rules in decisions that impact alt of our lives, everyday. Lifetime 
appointments matter and have an impact for generations to come. We urge the Senate 
Judiciary Committee to examine the nomination of General Kagan with due diligence, 
focusing on her record. This important nomination should not be subject to obstruction 
or delay motivated by partisan politics. 

General Kagan has a stellar record and varied legal experience. In addition to her 
academic career teaching at the University of Chicago Law School and as dean of 
Harvard Law School, she served in all three branches of government. Her nomination to 
the Supreme Courtis receiving broad support from members of the legal community 
across the ideological spectrum. 

General Kagan has a demonstrated commitment to fundamental freedoms and legal 
expertise. She deserves a thorough airing of her record, carried out by the Senate with 
due regard for the dignity of the office to which she is nominated. NCJW believes chat 
she will make an ideal Supreme Court justice and should be confirmed expeditiously. 


Sincerely, 


"7 


r — 


Nancy Ratzan 
NCJW President 

Cc: Members of the Senate Judiciary Committee 
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National District Attorneys Association 

44 Canal Center Plaza, Suite 110, Alexandria, Virginia 22314 

703549.9222/703.863.3195Fax 

WWW. ndaa.org 


June 25, 2010 


The Honorable Patrick Leahy 
Chairman 

The Honorable Jeff Sessions 
Ranking Member 
Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senator Leahy and Ranking Member Sessions; 

On behalf of the National District Attorneys Association, the oldest and largest 
organization representing America’s state and local prosecutors, we’d like to offer our 
full support for the nomination of Solicitor General Elena Ragan to become the next 
Associate Justice of the United States Supreme Court. 

Because state and local prosecutors handle 95% of the criminal prosecutions 
nationally, ndings by the Supreme Court have far-reaching, serious impacts upon the 
cases in our offices. Her depth of experience with all aspects of the law - as a law clerk 
for Supreme Court Associate Justice Thurgood Marshall; as an academician, most 
prominently as dean of the Harvard Law School, where she gained a reputation for fair- 
mindedness by hiring professors of widely varied ideologies; and as United States 
Solicitor General, where she serves as the nation’s chief litigator before the Supreme 
Court - has helped mold Solicitor Kagan into an outstanding nominee to serve on our 
nation’s highest court. 

The National District Attorneys Association believes that Solicitor Kagan’s 
diverse and impressive life experiences will be a welcome addition to the Court in 
fashioning theory that will work in practice. We arc happy to offer our full support for 
Solicitor Kagan’s nomination to serve as a Supreme Court Associate Justice and 
encourage her swift nomination by the Senate. 


Sincerely, 


Christopher Chiles 
President 




To Be the Voice of America's Prosecutors and to Support Their Efforts to Protect the Rights and Safeh/ of the People 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 00971 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



962 


VerDate Nov 24 2008 


NJDC 

K'nl'Orai t 


Msre R StanJey. Chair 
E>athu, TX 
Sunrta l^eds. Vi« Chair 
Washington. DC 
Gregg Steinberg. Vice Chair 
Chicago, a 
Marc Winkelman, SecreOry 
Aiaim. TX 
Sheldon Cohen. Treasurer 
Wrahinglon . DC 

C'KAiKMtn EMKuni 
Michaet M Adler. FI. 
Wiliam B Dockser. MD 
Monie Friedicm. FL 
Ambassador Arthuu Schccblcr. TX 
FOI.Wt>IK(:CHAIRMAA' 
Mortoc L. Mandei. OH 
F.err ciTivE COMHir rw; 
Patsy Dermaa jVK 
Juita f'ishelson. Oti 
Cycahia Friedmaa NY 
Kenneth Gross. MD 
Steve OrossTTUR. MA 
Peter Joseph. A’K 
David Steilwr. NJ 
iXmald .Sussman. USVl 
nOAROW' DlilEI TORS 
•Sara Adter. FL 
MitcheH W Berber. FL 
M art Bergman. W4 
Stephen BirteLFX 
Len Bkindcs. MD 
Sunley Chesley. ON 
Kick Edson, MD 
June Fischer. NJ 
Michael Gekaen. MD 
Barbara Goldberg. MD 
Joseph Gotdscin. DC 
toward Oohlieb. IL 
Micah Groan. DC 
[.e»ley (srae). MD 
Senatoe Ciotg M Joknsoa. AT 
DbvhJ Kms.DC 
Stove Rabinourito.JX' 
Bemanl Rapopon. TX 
Seoalor Jeiemy Riug. FL 
Joshua RolnicL ON 
Arl Sadin. TX 
CharksSieftet. TX 
l^ny .Slempkr. NJ 
Ellen Staman. TX 
Marilyn Tfcypm. NY 
William AX. Tuetmaa DC 
CHAIFWAN'SCWihCtL 
Hyman Bookbinder. MD 
Manin Frwi. TX 
Ana Low IS. MD 
Saul Stem, MD 
ExsanivR OinctruR a.vci 
rmtJ lUtciTivt OrrictK 
In H Forman 
PKfAUX.M 
David A Harris 
NATIONAL. OFFICF 
777 N Captwl Si Nt Suite M5 
Washington. DC 70007 
Phone {202)3l<»-‘>060 
r8.>i.(202)2lb-906J 

WWW n^c.oeg 


rH.AlRMAN 
Marc R Stanley 
NATIONAL OFFICE 
777 N Capitol St NF, Suite 305 
Washington, DC 20002 
Phone- (202) 2 16-9050 
Fa«: (202) 2 16-9061 


June 15,2010 


The Honorable Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

The Honorable Jeff Sessions, Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

The National Jewish Democratic Council (NJEXJ) strongly supports President 
Barack Obama’s nomination of Solicitor General Elena Kagan to the Supreme 
Court of the United States. 

Kagan is a uniquely accomplished candidate with impressive academic and 
professional qualihcations. She brings with her a commitment to upholding our 
Constitutional values and a deep understanding of the needs of ordinary 
Americans. Her record demonstrates a deep appreciation of the importance of the 
Establishment Clause's prohibition on endorsement of religion. She will be a 
thoughtful and compassionate addition to a Court that has become increasingly 
divided in favor of corporate interests and the wealthy. 

NJDC looks forward to an expeditious and fair confirmation hearing, and a speedy 
and successful confirmation vote in the full Senate before the Court convene.^ in 
the fall. 

Sincerely, 



CEO 
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June 25, 2010 


The Honorable Patrick Leahy 
United State Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Chairman Leahy; 

On behalf of the National LGBT Bar Association, I would like to strongly endorse Solicitor General Plena 
Kagan for nomination to the U.S. Supreme Court. The LGBT Bar is a national association of lawyers, 
judges and other legal professionals, law students, activists, and affiliated lesbian, gay, bisexual and 
transgender (LGBT) legal organizations. 

As the voice of the LGBT legal community, the LGBT Bar is committed to promoting diversity within the 
legal profession. We look forward to the day when the makeup of the federal judiciary mirrors the diversity 
of our great country, and we believe the nomination of Ms. Kagan would be a step in that direction. 
Although women comprise approximately 55% of the U.S. population, Ms. Kagan would only be the fourth 
female justice in the 200-pius year history of the court. 

Ms. Kagan’s distinguished career includes a clerkship for Justice Thurgood Marshal and a critically lauded 
tenure the dean of the Harvard Law School, before becoming the first female U.S. Solicitor General. We 
believe Ms. Kagan possesses a unique perspective which would prove invaluable on the Supreme Court. 

The National LGBT Bar Association is proud to endorse Ms. Kagan for nomination to the U.S Supreme 
Court and we ask that you give her the strongest possible consideration. Thank you. 

Sincerely, 

Yj 'I 

D’Arcy;;ICemnit2^ <'.'j 
Executive Difcctor 
National LGBT Bar Association 

CC: Jeremy Paris 
Erica Chabot 
Karecm Dale 


1301 K Street NW, Suite 1100 East Tower, Washington, DC 20005 
t - 202.637.7661 ♦ info@lgbtbar.org ♦ www.igbtbar.org 
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National Minority Law Group 

111 West Washington Street Suite 1650 Chicago, Illinois 60602 

Phone: (312) 346-1100 
Fax: (312)346^571 
www.nmto-ora 


June 11, 2010 

President Barack H. Obama 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

The Honorable Patrick J. Leahy, Chairman 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
United States Senate 
Washington, DC 2051 0 

The Honorable Jeff Sessions, Ranking Member 

Committee on the Judiciary 

326 Russell Senate Office Building 

United States Senate 

Washington, DC 20510 


Re: Confirmation of Solicitor General Elena Kagan 

Dear President Obama, Chairman Leahy and Ranking Member Sessions: 

On behalf of the National Minority Law Group' ("NMLG"), this is to express our organization's 
support for the confirmation of Solicitor General Elena Kagan as an Associate Justice of the 
U S. Supreme Court. General Kagan is extremely well qualified to serve on the Supreme Court, 
and we endorse her nomination without qualification. 

General Kagan has exemplary academic and legal credentials, a stellar reputation as Solicitor 
General, vwll-regarded tenure as Dean of Harvard Law School, prolific years as an engaging 

' The National Minority Law Group f www.nmto.oro t is a fully integrated group of certified minority owned law firms 
devoted to delivering the highest quality legal services to corporate America on a national basis. NMLG has brought 
together more than 500 attorneys, aH members of "av" rafed, minority owned firms Icxrated in Ihroughout the U. S. 
Membership is limited to firms that comply with a strict set of criteria and have undergone a detailed due diligence 
process. NMLG encourages the broad dissemination of infomnation about our organization to colleagues and 
corporate officers who are responsible for retaining outside counsel for their organizations. 
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National Miwonmr L<w C»ouy 

President Barack Obama 

The Honorable Patrick J. Leahv, Chairman 

The Honorable Jeff Sessions, Ranking Member 

Page 2 

professor of law, and an enviable record of public service in the Office of White House Counsel, 
Her rigorous preparation and thoroughly researched and weli-reasoned law articles, pleadings, 
and legal opinions have earned praise and respect from her colleagues. 

Some have expressed concern that her lack of experience as a sitting judge might be a 
shortcoming, despite her obvious deep understanding of the law. On the contrary, this should 
be considered an attribute. She offers experiences in life, government and business that will 
bring a refreshing new perspective to the bench. As to learning the role of a judge, she will be 
tutored by her new colleagues, perhaps the eight most qualified teachers in the United States. 
In turn she will provide a sharp focus on the impact of judicial decisions on everyday life. In 
short, she will suggest to them how some of the rest of us live with judicial decisions. 

General Kagan’s record evinces no clear bias in favor of or against any particular issue. Instead, 
it reflects intellectual rigor, meticulous preparation, and fairness. Her record demonstrates a 
consistently balanced and thoughtful review of complex legal issues. Her impeccable 
credenbals, wealth of experience, and exceptional legal mind will benefit the Court and the 
nation. 

We congratulate General Kagan on her nomination to this important office. We support the 
President in his ongoing efforts to bring diversity in all its forms to national government, and we 
encourage the Senate to confirm this highly qualified nominee. 



President 

National Minority Law Group 


111 West Washington Street Suite 1650 Chicago, lltinois 60602 
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national partnership 
for women & families 

Because actions speak louder than words. 



June 25, 2010 


Chairman Patrick Leahy 
Senate Judiciary Committee 
224 Dirksen Senate Office Building 
Washington, DC 20002 

Dear Chairman Leahy: 

On behalf of the National Partnership for Women & Familie.s, I write to express our strong 
support for the nomination of Solicitor General Elena Kagan to the position of Associate Justice 
of the United States Supreme Court. The National Partnership is a national, non-partisan 
nonprofit advocacy organization dedicated to promoting fairness in the workplace, access to 
quality health care, and policies that help women and men meet the dual demands of work and 
family. Because women have so much at stake, we have examined the records of Supreme Court 
ju,stice nominees throughout our nearly 40-year history, and advocated for confirmation of those 
with a demonstrated commitment to equal justice. 

It is clear that General Kagan is supremely qualified to serve on the Supreme Court. She is a 
brilliant legal scholar who has made a career of “firsts;” she was the first woman dean of 
Harvard Law School and first woman Solicitor General. She has not only broken barriers, she 
has demonstrated unequivocally that women can serve in these positions with distinction. 

Her work on policy initiatives during the Clinton Administration, at Harvard, and most recently 
in the Solicitor General’s office have given her a deep understanding of the issues that affect 
women’s lives. She understands the importance of the right to privacy, and fair education, 
employment and welfare policies. 

General Kagan’s impresisive body of work and her extraordinary legal acumen have garnered 
praise from those of all political leanings. She will bring to this position a wealth of practical 
experience regarding the ramifications of Court decisions, a strong sense of how government 
policies shape our lives, and a demonstrated ability to persuade and build con.sensus among 
people with diverse ideological and political views. 

General Kagan’s nomination marks a tremendous hi.storical moment. If confirmed. General 
Kagan will be the third woman Associate Justice on the Court and the fourth woman ever to hold 
that po.sition. Her confirmation would mean that, for the first time in our nation’s history, one- 
third of Justices on the highest court would be women. Her confirmation would send a powerful 
message about the roles woman can play in our world. 


1875 Connecticut avenue, nw ~ suite 650 ~ wiashington, dc 20009 ~ phone: 202,986.2600 ~ fax: 202.986.2539 
email: info@nationalpartnership.org ~ web: www.nationaipartnership.org 
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[n recent years, we have seen a steady stream of Supreme Court decisions that eroded protections 
against employment discrimination and our right to privacy, and closed courthouse doors to 
workers or individuals seeking justice. Therefore, it is more important than ever that the Senate 
confirm justices with a demonstrated commitment to equal justice. Elena Kagan is exactly this 
type of nominee. She has our unqualified .support. 

We look forward to General Kagan’s hearing and swift confirmation. 

Sincerely, 
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national 

RIGHT TOIIFE 

cofflfflitlee, Inc. 


June 23, 2010 


512 lom Sifeet. NW Washinaton. DC 20004 Dao 1 

(202) 626-6800 FAXi (202) 737-9188 *ebsite: »wis nrfc,org 


(202) 626-8820 


To the Honorable Members of the United States Senate: 

The National Right to Life Committee (NRLC), representing affiliated right-to-life organizations 
in all 50 states, respeetfiilly urges you to oppose the confirmation of Elena Kagan to the office of 
Associate Justice of the United States Supreme Court. 

We have studied carefully various memoranda and other material written by Ms. Kagan during 
her tenure on the White House staff of President Bill Clinton (1995-1999) (although a large 
amount of material has been suppressed for reasons not adequately explained), as well as other 
writings and actions by Ms. Kagan as a clerk to Justice Thurgood Marshall, as an academic, and 
as Solicitor General of the United States, Our conclusion is that Elena Kagan is first and 
foremost a social engineer, animated primarily by a desire to shape public policy on a host of 
issues. Her legal training and talent is chiefly directed to these ends. Ms. Kagan has 
demonstrated that she has strong convictions on how public policy should be cast on a wide 
range of issues, yet it also appears that she has long aspired to judicial rather than elective office. 
This is perhaps not surprising, because she believes that it “is not necessarily wrong or invalid” 
for appointed judges “to mold and steer the law in order to promote certain ethical values and 
achieve certain social ends,” as she opined in her 1983 Oxford University thesis. For one with 
such a view, a seat on the U.S. Supreme Court is the apex of power - a lifetime license to make 
law and reshape public policy by decree, on a wide range of issues, without any need to achieve 
the degree of consensus required in legislative bodies or the distracting requirement for periodic 
accountability to an electorate. 

Thus, if she is confirmed to the U.S. Supreme Court, we anticipate that Ms. Kagan often will 
treat the U.S. Constitution not as a body of basic law that truly constrains both legislators and 
judges, but rather, as a cookbook in which may be found legal recipes that will allow the 
imposition of the policies that Ms, Kagan deems to be justified or advisable, or that are so 
regarded by whatever groups she sees as the enlightened elites on a given subject. This will be in 
keeping with the models provided by two of Ms. Kagan’s judicial heroes, Justice Marshall and 
Aharon Barak, the former president of the Supreme Court of Israel. 

The White House documents reveal Ms. Kagan to have been a key strategist -- perhaps, indeed, 
the lead strategist within the White House - in the successful effort to prevent enactment of the 
Partial-Birth Abortion Ban Act during the Clinton Administration. The picture that emerges of 
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N.R.L.C. ON THE NOMINATION OF ELENA KAGAN, PAGE 2 

Ms, Kagan is not that of a staffer who presented the President with objective information and 
disinterested analysis, but rather, a staffer who sometimes presented scleetive and tendentious 
information, and who employed a variety of legal and politieal arguments, to aehieve her 
overriding goal of defeating the legislation. 

Early on (in January, 1996, if not earlier), it appears that Ms. Kagan was instrumental in 
providing President Clinton gravely distorted assertions regarding the frequeney of partial-birth 
abortion and the reasons for which it was typically performed, although more accurate 
information had been published by a congressional committee and was readily available. In 
June, 1996, she described a private briefing from the American College of Obstetricians and 
Gynecologists (ACOG) in which she learned that “[i]n the vast majority of cases, selection of the 
partial birth procedure is not necessary to avert serious adverse consequences to a woman’s 
health .... there just aren’t many [circumstances] where use of the partial-birth abortion is the 
least risky, let alone the ‘necessary,’ approach.” Although Ms. Kagan herself described this 
briefing as “a revelation,” she also advised against immediately conveying its substance to the 
President. Moreover, in December 1996, when Ms. Kagan obtained an ACOG draft for a 
proposed public statement that reported that "a select panel convened by ACOG could identify 
no circumstances under which [the partial-birth] procedure . . . would be the only option to save 
the life or preserve the health of the woman,” Ms. Kagan wrote that such a public statement “of 
course, would be disaster.” It appears that Ms. Kagan was dismayed not by the realities of 
partial-birth abortion, but by the prospect that public awareness of those realities would harm the 
White House efforts to prevent enactment of the ban. In addition, it appears that Ms. Kagan 
herself was probably the originator of diluting language that appeared in the final public 
statement approved and released by the ACOG Executive Board in January, 1997 - ostensibly as 
the judgment of top medical authorities. 

Initially, in February 1996, President Clinton favored banning partial-birth abortions, both before 
and after “viability,” exeept in any case in which, in the abortionist's judgment, the pregnancy 
/we/f threatened the life of the mother or serious adverse health consequences. But Ms. Kagan 
objected that this was unconstitutional and that pro-abortion advocacy groups “will go crazy.” 

She argued for allowing use of the method when any “.serious” health benefit was asserted even if 
the woman and her unborn baby were entirely healthy, and prevailed. The following year (in 
May, 1997), Ms. Kagan pushed further. Employing a mixture of legal, policy, and political 
arguments, she ultimately won Mr. Clinton’s endorsement for a substitute bill proposed by 
Senator Daschle, which applied no restrictions whatever on partial-birth abortion prior to 
“viability” (for example, in the fifth and sixth months, which in fact is when the greatest number 
of partial-birth abortions are performed), and which applied only a loose, loophole-ridden 
standard on abortionists even in the seventh month and later. Ms. Kagan explicitly recognized, 
in a memorandum dated December 14, 1996, that Daschle’s purpose was to “provide eover for 
pro-choice Senators (who can be expected to support it) . . . .” In a memo dated May 13, 1997, 
Ms. Kagan advised President Clinton to “endorse the Daschle amendment in order to sustain 
your eredibility on HR 1 122 [the Partial-Birth Abortion Ban Act] and prevent Congress from 
oveniding your veto.” 
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N.R.L.C. ON THE NOMINATION OF ELENA KAGAN, PAGE 3 

Some recent commentators have viewed these documents as showing Ms. Kagan in a “eentrist” 
role, since even the Daschle Amendment was criticized by some pro-abortion advocacy groups 
and by some Justice Department officials, who regarded it as too restrictive. We disagree with 
this reading. The documents contain clear evidence that Ms. Kagan was in sympathy with the 
Justice Department’s perspective regarding the Supreme Court precedents (see, for example, Ms. 
Kagan’s memorandum to Walter Dellinger dated February 24, 1996), but Ms. Kagan had no 
intention of allowing constitutional technicalities to get in the way of what she viewed as a 
workable strategy to defeat the bill and keep partial-birth abortion unrestricted. 

The bottom line is that Ms. Kagan was instrumental in persuading President Clinton to endorse 
in 1997 an alternative proposal (the Daschle sub.stimte) that was more protective of the practiec 
of partial-birth abortion than the position which the President had embraced in 1996, but which 
also was sufficiently artful in its language to provide political “cover” for pro-abortion senators, 
and thereby to prevent the real ban from becoming law. Although the Partial-Birth Abortion Ban 
Act was supported, in the 105"' Congress, by more than two-thirds of the House of 
Representatives and by 64 members of the U.S. Senate, the effort to override President Clinton’s 
second veto fell three votes short in the Senate in 1998. Thus, the Kagan-backed strategy did, in 
fact, prevent enactment of the Partial-Birth Abortion Ban Act during the Clinton Administration. 
Ms. Kagan played a key role in keeping the brutal partial-birth abortion method legal for 
an additional decade. 

Ultimately, a bill that differed little from the bill that Elena Kagan fought so tenaciously and 
deemed unconstitutional - a bill that banned partial-birth abortion both before and after 
“viability,” unless necessary to save a woman’s life - was upheld by the U.S. Supreme Court in 
2007, after having been signed into law by President George W. Bu.sh in 2003. 

On other issues of interest to our organization, Ms. Kagan also comes across in the White House 
documents as a goal-oriented staffer who worked hard to push policy decisions in directions that 
we regard as pernicious. 

For example, soon after the first cloned human mammal (Dolly the sheep) was created in 1996, 
Ms. Kagan defended the position that the creation of human embryos by cloning should be 
allowed, as long as the embryos were used as research subjects and not allowed to develop to 
birth (a policy that in later years came to be known as “clone and kill”). 

In 1998, Ms. K.igan addressed the question of whether physicians in Oregon should be prevented 
by federal law from using federally controlled drugs in the practice of assisted suicide. Ms. 
Kagan opined that federal legislation would be a “terrible idea.” 

In the area of First Amendment jurisprudence, Ms. Kagan has troubling views. For decades, the 
U.S. Supreme Court has read the First Amendment’s command, “Congress shall make no law . . . 
abridging the freedom of speech, or of the press . . to apply to speech - including paid 
advertising -- by organized groups of Americans regarding those who hold or seek federal offiee. 
In an c-mail written October 31, 1996, M.s. Kagan went out of her way to say that she di.sagreed. 
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N.R.L.C. ON THE NOMINATION OF ELENA KAGAN, PAGE 4 

She wrote: “1 also think the Court should reexamine its premise that the freedom of speeeh 
guaranteed by the First Amendment entails a right to throw money at the political system.” But 
if modes of communication that cost money are excluded from the scope of the First 
Amendment, then those with control of mainstream media outlets and other entrenched elites 
gain political advantage, while those who represent unfashionable causes are relegated to the 
soapbox in the park. 

As Solicitor General, in the case of Citizens United v. FEC, Ms. Kagan defended the proposition 
that the government has the authority to severely restrict or ban not only broadcast ads but even 
pamphlets, if produced by incorporated groups, that are deemed to be election-related because of 
their proximity to an election and their reference to federal office seekers. President Obama 
singled out Ms. Kagan’s work on this case for special praise at the press conference at which he 
announced her nomination to the U.S. Supreme Court. On this issue, in which the social policy 
favored by most contemporary liberal elites runs headlong into one of the clearest prohibitions in 
the Bill of Rights, the evidence suggests that Elena Kagan, if confirmed to the Supreme Court, 
will disregard the command of the First Amendment in order to permit a system of government- 
managed speech about officeholders and office seekers, with the underlying purpose of 
enhancing the influence of some groups of political stakeholders at the expense of other groups. 

In 1995, Elena Kagan wrote that “it should be no surprise by now that many of the votes a 
Supreme Court Justice casts have little to do with technical legal ability and much to do with 
conceptions of value.” We respectfully suggest that enormous damage already has been done to 
the body politic by Supreme fcourt justices who believe that they have the right to impose their 
“conceptions of value” even when this requires overriding constitutional laws adopted through 
the normal processes of representative democracy, as we saw in Roe v. Wade, and even when it 
requires tortured evasions of clear constitutional prohibitions, such as some justices have 
employed to justify government-imposed restrictions on political speech. 

While all of these matters should be explored in greater depth during the forthcoming hearings, 
we cannot conceive that anything could be said that would fundamentally alter our assessment of 
this nominee. Therefore, wc respectfully urge that you oppose Ms. Kagan’s confirmation to the 
U.S. Supreme Court. 


Sincerely, 


David N. O’Steen, Ph.D. 
Executive Director 





Douglas Johnson Susan T. Muskett, J.D. 

Legislative Director Senior Legislative Counsel 
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National Rigli|;/t^ Work Committee 

A COAUTION OF EMPLOYEES AND EMPLOYERS 

N-VI'IONAI. HEADQUAATU15 BUIEDINC 


July 1, 2010 

United States Senate 
Washington, DC 20510 

Dear Senator : 

On behalf of the over 2.6 million members of. the National 
Right to Work Committee, I strongly urge you to vote 
against confirmation of Elena Kagan for a lifetime seat on 
the United States Supreme Court. Her record as an high- 
level White House advisor to President William Jefferson 
Clinton demonstrates that her views about the First- 
Amendment and statutory rights of American workers are far 
outside the judicial mainstream. 

In 1976, in Abood v. Detroit Board of Education, a case in 
which National Right to S-Jork Legal Defense Foundation 
attorneys represented the plaintiff, public school 
teachers, the U.S. Supreme Court considered vJiether non- 
union public employees can constitutionally be compelled as 
a condition of amployment to subsidize their union monopoly 
bargaining agent's political activities. The Court, 
unanimously, held "that a State cannot constitutionally 
compel public employees to contribute to union political 
activities which they oppose. " 

The First -Amendment right of workers not to be forced to 
subsidize union politics, first recognized in Abood, has 
been reaffirmed by the Supreme Court in several subsequent 
cases brought to the Court for v;orkers by National Right to 
Work Legal Defense Foundation attorneys, cases such as 
Ellis V. Railbray Clerks (1984) , Teachers Local i v. Hudson 
(1986), LeJinert v. ferris FacultyAss'n (1991), and 
Davenport v. Washington Education Ass 'a (2007). 

The Court's Abood ruling relied on the principle underlying 
the Supreme Court's 197S decision about the Federal 
Election Can^aign Act in Buckley v. Valeo, that 


WASHINGTON D C HEADQUARTERS; 8001 BlUDDOClf ROAD •SPRINGnELC, VIRGINIA 22160 • TEL, (703) 321.0820 OS. (SOO) 325-7392 
"Amertcjiiis nwH /xur thrrfgl^ hit no! it tn join jtjAor ihmo/b " 
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“contributing to an organization for the purpose of 
spreading a political message is protected by the First 
amendinent . " The Court has reiterated that principle 
repeatedly, and relied upon it again as recently as this 
year in Citizens United v. Fed&iral Election Conmiasion. 

However, in 1996, when she was Associate Counsel to 
President Clinton, Ms, Kagan rejected this long, unbroken 
line of Supreme Court precedent that protects the First - 
Anendinent right of public employees — and of Americans 
generally — not to he compelled by government to subsidize 
political activities df private, voluntary associations. 

In an e-mail message on October 31, 1996, to Paul J. 
Weinstein, Jr., Chief of Staff of the White House Domestic 
Policy Council, Ms, Kagan said [emphasis added) : 

It is unfortunately true that almost any meaningful 
campaign finance reform proposal raises constitutional 
issues. This is a result of the Supreme Court's view — 
which I believe to be mistaken in many cases — that 
money is speech and that attempts to limit the 
influence of money on our political system therefore 
raise First Amendment problems. ... I also think the 
Court should reexamine its premise that the freedom of 
speech guaranteed by the First Amendment entails a 
right to throw money at the political system. 

In her Senate Judiciary Committee testimony on June 29, 

2010, Mb. Kagan claimed in answer to a question from 
Senator Orrin Hatch that these were merely the Clinton 
Administration's, not her personal, views. 

However, later, on October 31, 1996, Ms. Kagan was one of 
several White House staff members whose memorandum 
recoawending how the White House should respond to 
questions about President . Clinton's "Campaign Finance 
Reform Announcement" was transmitted to White House Chief 
of Staff Leon Panetta. That memo from Ms, Kagan and others 
incorporated Ms. Kagan's argument that the First Amendment 
does not protect the right to spend money for political 
activities. In short, in 1396 Ms. Kagan both suggested and 
endorsed that crabbed view of the First Amendment . 

Thug, Ms. Kagan's testimony this week before the Senate 
Judiciary Committee clearly is disingenuous. It is 
reasonable to conclude from her record that, if confirmed, 
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Ms. Kagan would be willing to overrule Abood^s well- 
established protection of the constitutional right of 
workers not to be forced Co subsidize union politics. 

This conclusion is supported by other documents the Clinton 
Presidential Library recently produced for the Senate 
Judiciary Committee in preparation for its hearings on Ms. 
Kagan's Supreme Court nomination. 

On November 14, 1996, Ms. Kagan sent a memorandum on White 
House stationery to then white House Counsel Jack Quinn and 
then Deputy White House Counsel Kathleen Mailman about a 
draft "memo to the President on campaign finance." In her 
memo, Ms. Kagan said; 

The memo does not address what seems to me the key 
issue in developing a scrategry on campaign finance 
legislation; how to deal with Republican efforts to 
restrict labor union spending. I think the 
Republicans will insist on including in any can^aign 
finance legislation a provision making it difficult 
for unions to use money from compulsory union dues in 
political campaigns. . . . We should, start thinking 
now how we're going to deal with this Republican 
poison pill- 

In 1939, of course, in Commuaicstians Workers v. Beck, yet 
another case in which National Right to Work Legal Defense 
Foundation attorneys represented the plaintiff workers, the 
Supreme Court had already held that the National Labor 
Relations Act — like the First Amendment — prohibits unions 
from using compulsory union dues of objecting workers in 
political campaigns. Thus, any provision that would make 
"it more difficult for unions to use money from compulsory 
union dues in political campaigns" vjould singly protect a 
constitutional and statutory- right of workers recognized by 
the Court in the Ahood line of cases and in Beck. 

Ms . Kagan nonetheless subsequently recommended that 
President Clinton oppose any legislation protecting the 
right of workers not to be forced to subsidize union 
politics, despite the First Amendment's guarantee of that 
basic worker freedom of speech and association. 

On February 12, 1997, Kathleen Mailman, then Deputy 
Assistant to the President for Economic Policy, circulated 
an 11; 30 a.m. draft [nemorandum for the President on 
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possible policy aimounceinents of labor issues that the Vice 
President could make at a meeting of the AFL-CIO‘s 
Executive Committee later that month. The draft indicates 
that Ms. Kagan, by then Deputy Assistant to the President 
for Domestic Policy, was writing two sections of the memo 
that were not included in the draft. One of those sections 
that Ms. Kagan "agreed to draft" concerned the 
Administration's "tp]osition on Beck legislation aimed at 
limiting the use of union dues in political activity." 

Later that same day, Ms. Kagan e-mailed Ms. Mailman her 
recommendation about “legislation aimed at limiting the use 
of union dues in political activity" (italics added! : John 
Hilley [Director of Legislative Affairs), Bruce Reed 
{Director of the Domestic Policy Council) , and I all 
recommend that you state strong opposition to Beck 
legislation, no matter what it is attached to." 

In sum, as a high-level White House official Ms. Kagan both 
disagreed v;ith the well-established legal principle that 
underlies the long line of Supreme Court decisions 
recognising the constitutional right of workers not to be 
compelled to subsidize union political activities as a 
condition of employment and opposed any legislation 
designed to protect that fundamental right of free speech 
and free association. This puts her far outside the 
judicial mainstream and demonstrates a disdain for the 
rights of independent -minded American workers. 

Consequently, on behalf of the National Right to Work 
Committee's over 2.6 million members, I strongly urge you 
to vote NO on confirmation of Ms. Kagan's nomination to the 
Supreme Court. 



Mark A- Mix 
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July 1,2010 



The Honorable Palrick Leahy 
Chainnan 

Senate Committee on the Judiciary 
224 Dirksen Senate Office Btiilding 
Washington, D C, 20S10 


The Honorable JelT Sessions 
Ranking Member 
Senate Committee on the Judiciary 
152 Dirksen Senate Office Building 
Washington, D.C. 205 1 0 


Dear ChairiTian Leahy and Ranking Member Sessions: 

We are writing to unnounco the National Rifle Association’s position on the 
confirmation ofSolidtor General Elena Kagan as Associate Justice of the United States 
Supreme Conn. 

Other than declaring war, nciiltcr house ol'Congress has <i more solemn responsibility 
than the Senate's role in corilirming justiees to the U.S. Supreme Court, As the Senate 
considers the nomination of Solicitor General Kagan, Americans have been watching to see 
whctlicr this nominee - if confirmed would respect the Sectmil Amendment or side with 
those who have declared war on the rights of America’s 80 million gim owners. 

During eon finnation hearings, judicial nominees make curcfvilly crafted staienients 
regarding issues with which they' do not personally agree. Tliey often speak in terms of 
“settled taw” or “1 understand the riglit”. Wtien lliose statements arc contradicted by an entire 
tuHiy of work over a nomince’.s career, however, it would be foolhardy to simply take them at 
face value. In Ms. Kagan’s own weirds, “you can look to my whole life as to what kind of 
justice I would be.” We agree. 

As she has no judicial rccoial on which w'e can icly, wc have only her polilieal record 
to leview. And throughout her political career, she has repeatedly demonstrated a clear 
hostility to the fundamental, individual right to keep and hear arms guaranteed under tlic U.S. 
Constitution. 

Asa clci'k for Justiee Thui’good Marshall, Ms, Kagan saici she was “not sympathetic” 
to a challenge to Washington, D.C.’s ban on handguns and diaconian registration 
requirements. As domestic iiolicy advisor in the C.’linlon While House, a colleague described 
her as “immersed” in President Clitiloii’s gun conirul policy efforts. I’or example, she was 
involved in an erfori to ban more than 50 types oI’crMnmonly-owmcd scmi-aiitomatie firearms 
an effort that was desciibcd as: “taking the law and bending it as ftir as we can to ca[>ture a 
whole new class of guns.” And as U.S. .Solicitor Geiici'al, she chose not to file a brief last 
year in the landmark case McDtjmM v, Chicago, thus taking the position that incorporating 
the Second Amendment and applying it to the States wa.s of no interest to the Obama 
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Administralion or the federal govcmnieiit. These arc noi (he positions ofa person vvlio 
stipporls the Second Amendment. 

During her eonfinnation hearings last year. Justice Sonia Sotornayor repeatedly staled 
that the Supreme Court’s Itisloric Heller decision was “settled law”. Even tiirtlier, in ru.sponsu 
to a question from Chairman Leahy, she said “I iinder.stainl the individual right fully that the 
Supreme Court recognized in Heller." Yet last Moiulay m McDonald, she joined a dissenting 
opinion which seated: "I can find nothing in llie Second Amendment’s text, history, or 
underlying rationale that coukl warrant characterizing it as Tnndatnental' insofar as it seeks to 
protect the keeping and bciiring of arms for private scK-defense puiposes”. 

We would also note that both Heller and McDoiialii were 5-4 decisions. The fact that 
four justices would effectively write the Second Amendment out of the Constitution is 
completely unacceptable, Ms. Kagan has repeatedly declined to say w=hcthcr she agrees with 
the dissenting views of justices Stevens, Breyer, Ginsburg and Sotornayor, which leaves 
unanswered the very serious question.^ of whether she would vote to overturn Heller and 
McDonald or narrow tlicir hokliiigs to a practical nullity. 

TIria nation was founded on a set of fundamental freedoms. Cur Constitution does not 
give us those freedoms it guarantees and protects them. The right to defend ourselves and 
our loved ones is one of those. The fundamental, individual right to keep and bear arms is 
another. These truths are what define ns as Americans, 

Any individual who docs not believe that the Second Amendment guarantees a 
fumiamentai right atid who does not respect our God-given right of self-defense should not 
serve on any court, much less receive a lifetime appointment to the highest couit in the land. 
Justice Sotornayor’,'. blatant revcisal on this critical issue icquircs fiial we look beyond 
stalcincnts made during confirmation hearings and exantinc a nominee’s entire body of work. 
Unfortunately, Ms, Kagan’s rccoril on the Second Amendment gives us no confidence that if 
confirmed to the Court, she will faithfully defend the I'undamental, individual right to keep 
and bear arms of law-abiding Americans. 

For these reasons, the National Rifle Association has no choice but to oppose the 
confinnalion of Solicitor General bicna Kagan to the U.S, Supreme Court. Given the 
importance of this issue, this vote will be considered in NRA’s future candidate cvalitations. 

Thank you for your altention to our concerns. Should you have any questions or wish 
to discuss further, please do not hesitate to call on us personally. 


Sincerely, 

Wayilfc LaPierre 
Executive Vice President 
NKA 


Chris Cox 
lixccutivc Director 
KRuVILA 


cc: Majority Leader Harry Keid; Republican Leader Milch McCoimcU; Members ol tha 
United States .Senate 
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National Senior Citizens Law Center 

1444 Eiyc Sl, N W. Suite 1100- Washington. DC >0005 • 202-289.6976 • Fax; 202-289-7224 • svteiv jisdis sire 


June 25, 2010 

The Honorable Patrick Leahy 
Chair, United States Senate 
Committee on the Judiciary 
Washington, D.C, 20510 

Dear Chairman Leahy: 

I am writing to conv^ey the strong support of the National Senior Citizens Law Center for the 
nomination of Solicitor General 6lena Kagan to the Supreme Court of the United States. 
Although we recognize that the Senate Judicial Committee’s confirmation hearings will not 
conclude for over another week, at this juncture, based on her extraordinary public record, it is 
clear to us that she would be a valuable addition to the Court. At every stage of her career, 

Elena Kagan has proven that she remains committed to continuing a tradition of public service 
instilled in her by a family long dedicated to the public interest. In her varied government, 
private, and educational positions, she has advocated on behalf of public health, shareholders' 
rights, and campaign finance reform with technical aptitude and an eye for bridging ideological 
divides. These skills will have great value on a high court increasingly engaged in cases with 
outsized effects upon the daily lives of working American men and women. 

As you, President Barack Obama, and other Democratic members of the Committee have said, 
the primary question for the Supreme Court going forward, certainly the question of primary 
importance to NSCLC's constituency of low-income older Americans, is whether legislation 
passed for the protection and benefit of ordinary people is faithfully upheld as intended by 
Congress. Too often, a bitterly spilt Court has ignored the clear purpose and intent of laws and 
effectively rewritten legislation to benefit the powerful, stripping away protections intended for 

l,os Angeles, CA; J+?5 Wilshirc Blvcl, Suite 2860 • Los Angeles, C.A 90010 • 2 1 j-6 49-0930 • l ax; 2 1 3-639-0934 
Oakland, C.A: 1 330 Broadway, .Suite 525 * Oakland, CA 94612 • 510-663-1055 • Tax: 5 10-66 3-1051 
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the disadvantaged. Elena Kagan's record makes clear that she will be a worthy successor to the 
great justice she will replace, Justice John Paul Stevens, in thoughtfully and vigorously opposing 
such judicial activism. 

Regrettably, the list of divided decisions that unjustifiably favor the interests of large 
organizations over the plight of ordinary citizens guiding their families through hard economic 
times is growing. Recent examples are: 

• Gross V. FBL Financial Services (2009), a decision in which the dissenting justices 
characterized as "unabashed judicial law-making/' "irresponsible," and in "utter 
disregard" of the Court's own precedents and "Congressional intent," the narrow 5-4 
majority which so weakened the 1967 Age Discrimination in Employment Act that 
employers are left with little incentive to comply with its equal opportunity mandate; 

• The recently decided Rent-A-Center v. Jackson (2010), wherein the Court disregarded 
the purpose of the Federal Arbitration Act and empowered employers to bar employees 
from attempting to enforce any protections under any law, by forcing them into secret, 
unreviewable proceedings before hand-picked arbitrators - even if under applicable law 
the employment contract mandating this result is "unconscionable;" 

• Ex)ccn Shipping Co. v. Baker (2008), poignantly relevant anew - wherein the Court 
arbitrarily legislated a standard drastically limiting damages, below the actual economic 
tosses suffered by tens of thousands of fishermen, small business owners, and 
residents who had lost their livelihoods in what was, until the spring of 2010, the worst 
oil spill off American shores ; 

• Ledbetter v. Goodyear Tire & Rubber Co. (2008), wherein a bare majority of the Court 
continued this trend of rendering unenforceable worker protections by literally hinging 
an employment discrimination lawsuit on the ability of an employee to know what she 
and many similarly situated are barred by employers from knowing - that they are 
victims of a double standard in pay due to their sex. 
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National Senior Citi/.ens KavN Center 


NSCLC therefore looks forward to the hearings on Elena Kagan's nomination. We expect these 
hearings to spotlight this recent pattern of bending laws to serve powerful interests rather than 
the vulnerable constituencies they were enacted to serve. As you, Mr. Chairman, have noted, 
hearings serve the crucial purpose of "shin[ing] a light on how the Supreme Court's decisions 
affect Americans' everyday lives." You have further observed that "Congress has passed laws to 
protect Americans in these areas, but in many cases, the Supreme Court has ignored the intent 
of Congress." We believe that Elena Kagan's brilliance, pragmatism, and fidelity to the law will 
help move the Court in the direction of honoring Congress' purpose and faithfully administering 
laws enacted to benefit ordinary Americans. 

We applaud Solicitor General Elena Kagan's nomination and urge a fair and efficient 
confirmation. 

Respectfully, 

Paul Nathanson 
Executive Director 
National Senior Citizens Law Center 
1444 Eye Street NW, DC 20005 


J 
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VIA EMAIL 

June 29, 2010 

The Honorable Patrick Leahy 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Dear Senator Leahy, 

On behalf of the New America Alliance (NAA), we wish to endorse and commend President Obama's selection of 
Solicitor General Elena Kagan as his nominee for theU.S. Supreme Court. 

Co-founded by The Honorable Henry Cisneros and Raul Yzaguirre, the NAA is an organization of American Latino 
business leaders committed to leading the process of Latino empowerment and wealth-building by expanding the 
forms of capital most crucial for economic advancement - economic capital, human capital and philanthropy. 

We have benefited from one of our founding members, Roel Campos, being a member of the Visiting Committee 
of the Harvard Law School (HLS), who has helped evaluate Elena Kagan's past performance as Dean of HLS. After 
carefully studying the qualifications of Elena Kagan, we have come to the following conclusions: 

Elena Kagan is recognized as one of the great legal minds In our country. She has a superb legal education, 
clerked with Justice Thurgood Marshall, and has a record ofoutstanding legal scholarship. In her public 
service, she has shown herself to be someone who works well with members of both parties. She hassen/ed 
with distinction as the first woman Solicitor General of the United States and has impressed all with her legal 
argument, integrity, and fairness. 

in her Deanship at the Harvard Law School, as the first woman Dean of HLS, she showed herself to be an 
outstanding leader in a complex setting. She worked tirelessly to improve the environment for both students 
and faculty. She supported recruitment of both conservative and liberal scholars. 

During Kagan's deanship, the percentage of Hispanics, African Americans, and other minorities in the entering 
class increased substantially. Faculty and students have noted Kagan's commitment to making all students - 
including, minority students, military veterans, conservative and liberal student groups (and their parents) feel 
welcome at the law school. 

As Dean, Elena Kagan created processes to identify and recruit qualified law school academics of color to 
the HLS faculty. This effort resulted in the serious consideration and employment offers to the law faculty of 
several scholars of color, including Hispanics. 
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In short. General Kagan is someone who can bridge ideology and entrenched views, create consensus, has a deep 
sense of justice, and has a profound respect for individuais from all walks of life. 

For these reasons and many others, we believe that General Elena Kagan will make an outstanding addition to the 
U.S. Supreme Court. 

Respectfully yours, 



Chair of the Board Chief Executive Officer 

CC: Jeremy Paris, Chief Counsel on Nominations and Oversight 
Erica Chabot, Press Secretary-Judiciary Committee 

Stephanie Valencia, Assodate Director, White House Office of Public Engagement 

Cecilia Munoz, Director of Intergovernmental Affairs 

Tina Tchen, Director of Public Liaison 

Lisa Brown, Assistant to the President and Staff Secretary 

Kareem Dale, Special Assistant to the President 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 Frm 00992 


Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN:CMORC 



983 



IJNIVERSITYOF 

NOTRE DAME 


THE SCHOOL 

P. O. Box 7R0 (,6 l - 

Noirc Uilnti, Indiuna 
4<'>556-078o USA 


June 16. 2010 


The Honorable Patrick Leahy 
Chairman 

Senate Committee on the Judiciary 
United State.s Senate 
SD-224 Dirk.sen Senate Office Building 
Washington, D.C. 20510 


The Honorable Jeff Sessions 

Ranking Member 

Senate Committee on the Judiciary 

United States Senate 

SD-224 Dirksen Senate Office Building 

Washington, D.C. 20510 


Re: Nomination of Elena Kagan 

Dear Chairman Leahy and Senator Sessions: 

1 write in support of the nomination of Elena Kagan as an Associate Justice of the 
Supreme Court of the United States. 

I first met Elena in 2003 when she was appointed as Dean of Harvard Law School. At the 
time I had just completed the fourth year of a ten-year tenure as dean of the Law' School here at 
Notre Dame. 


In May 2003 I was among the deans who served on the faculty of the ihree-day Seminar 
for New Law School Deans sponsored annually by the Section of Legal Education of the 
.American Bar Association, t noticed a number of qualities in Elena during her participation as a 
new dean that characterized my interactions with her over the next six years in various legal 
education fora, including deans’ meetings and committee meetings of the American Bar 
Association, the American Association of Law Schools, and the American Law Deans 
Association. 


First, Elena took the time to participate in the national legal education associations and to 
do her fair share of committee work. This may strike you as obvious, but I assure you that it is 
not. The claims on the time of the Dean of Harvard l.aw School are many, and in my experience. 
Harvard was not frequently present in these fora prior to Elena’s tenure. Her presence spoke 
volumes before she ever uttered a word. 
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The Honorable Patrick Leahy 
The Honorable Jeff Sessions 
June 16. 2010 
Page 2 


Second, in listening to her interventions at many meetings, I noted that Elena rarely spoke 
first, and I do not remember her ever beginning a sentence with the words “At Harvard.” She 
seemed mindful that even in a room of law school deans (w'ho are rarely accused of being 
shrinking violets), the Dean of Harv'ard Law School is somewhat like the 5001b. gorilla. Thus, 
she often chose to let others express their opinions first, and to let the dialogue develop before 
offering her own thoughts. 

Let me be clear that in these instances Elena knew her own mind. She possesses a 
powerful intellect, and she is a natural-bom leader. She a.sserts herself strongly when she 
assesses that this is the best approach, Elena often chooses to lead by persuasion, however. She 
listens to the view's of others, adds her own, exhibits respect for differences in opinion, and 
cogently makes her case. Eler style is such that when she .speaks, people listen. Within legal 
education fora, people listened to her not so much because she was the Dean of Harvard Law 
School, but because she had her own distinctive voice - reasoned and reasonable in forging 
group positions. This is not an easy task among law school deans, who often face challenges in 
agreeing upon collective action, 

I mentioned that Elena never began sentences with the words ’“At Harvard.” She knew 
that she led a law school with a storied history and a resource base that is the envy of most 
institutions. Nonetheless, she treated the dean of every law school as a genuine peer, noting on 
many occasions that deans face many issues in common that are marked only by differences in 
degree. 


At the same time, I very much appreciated Elena's respect for the value of institutional 
pluralism. While the challenges that deans face arc similar across legal education, law schools 
often carve out different niches or are animated by different missions. Elena's interventions at 
meetings exhibited a recognition of these differences and reflected an appreciation for the 
richness such diversity can bring to the academy. 

Although I was an external observer. Elena’s accomplishments as Dean of Harvard Law 
School strike me as remarkable for a six -year tenure. She achieved faculty consensus in favor of 
a significant curricular reform of the first year of studies, and she made stellai' faculty 
appointments. In a manner similar to the way in which she put a personal face on Harvard Law 
School in national deans’ meetings, she accomplished the same result within the student 
community at Harvard. 1 know a number of students who studied at Harvard Law during her 
tenure or W'ho were active as young alumni, and they credit her with very positive changes in the 
student life culture. 
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The Honorable Patrick Lealiy 
The Honorable Jeff Sessions 
June 16, 2010 
Page 3 


In summary, in every setting in which I have observed Elena and in my own interactions 
witli her, she exhibits a powerful intellect, an open mind, a willing ear, a masterful ability to 
advocate a position and craft a solution in which others will join, genuine warmth, and great 
humility. She has served with distinction and with integrity at the highest levels of the academy 
and government. If confirmed, 1 have every confidence that she will bring these same qualities to 
bear as an Associate Justice, and that she will join the line of prior justices who transferred 
formidable skills developed outside the judicial arena to highly successful service on the 
Supreme Court. 



Patricia A. O’Hara 
Profes.sor of Law 
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Testimony on the Nomination of 

Elena Kagan to be Associate Justice of the United States Supreme Court 
United States Senate Judiciary Committee 
(July 1,2010) 
by 

William J. Olson 

William J. Olson, P.C., 370 Maple Avenue, Suite 4, Vienna, Virginia 22180-5615 
wi<t(f7) rniiidsDring.com ; www , lawandfreedorn .com 


Chairman Leahy, Senator Sessions, and Members of the Committee: 

My name is William Olson. 1 have practiced law in the District of Columbia and the 
Commonwealth of Virginia for 34 years, including Second Amendment law. For many years, 
our law firm has represented one of the nation’s leading pro-Second Amendment groups — 
Gun Owners of America.' We have filed amicus briefs in U.S. Supreme Court cases such as 
Heller . McDonald , and in a few weeks, plan to file another amicus brief in the U.S. Court of 

Appeals for the District of Columbia Circuit — in a case known as Heller 11 . 

Despite the Court's recent decision in District of Columbia v. Heller . 554 U.S. , 128 

S.Ct. 2783 (2008) and this past Monday’s decision in McDonald v. Chicago . 561 U.S. 

(2010), freedom-loving Americans understand that their right to keep and bear arms continues 
to be in jeopardy. Both victories were achieved by a narrow 5-4 vote. I'hc elevation of any 
opponent of private ownership of firearms to the High Court constitutes a direct threat to the 
Second Amendment. 

While Solicitor General Kagan’s record on many important issues is sparse, the 
Committee must draw conclusions from what has been disclosed. As of today, her record 
reveals an underlying hostility to the people’s right to keep and bear arms. She is not a person 
who could be expected to defend the Second Amendment as an Associate Justice of the 
Supreme Court. No Senator who fails to do everything in his power to prevent another anti- 
gun Justice from ascending to the High Court can remrn home and claim to be a friend of the 
Second Amendment. 

1 will address one revealing incident from each stage of Elena Kagan’s career - - as a 
Supreme Court law clerk in the 1980’s, as a Clinton political operative in the I990’s, and as a 
nominee before this Committee. 

If, after these hearings, there remain any questions as to what Jflena Kagan said, or did, 
or believes about the Second Amendment, it would be my hope and prayer that no vote on her 
confirmation would occur until those issues are fully addressed. 


‘ The Gun Owners of America website is at hitp:.Vgtino\vners.or g ’. The Gun Owners 
Foundation website is at htip:,'/\v\vw.iJunowncrs.com/ . 
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1. The Case of Lee A. Sandidge v. United States . 

Elena Kagan first revealed her Second Amendment views 23 years ago in Sandidge v. 
United States . 520 A. 2d 1057 (D.C. App.), cert, denied, 484 U.S. 868 (1987). There, the 
defendant was convicted of possession of an unregistered handgun and ammunition in the 
District of Columbia — essentially the same provisions of the D.C. Code ruled unconstitutional 
in Heller . The D.C. Court of Appeals affirmed his conviction. 

1 happen to be familiar with that 1987 case, as firearms attorney Dan Peterson and I 
filed the only amicus brief in that case in the D.C. Court of Appeals - supporting Mr. 
Sandidge’s appeal. In our amicus brief, we explained that the D.C. government asserted: 

the limitless principle that “statutory regulation of firearms is 
constitutionally permissible under the Second Amendment..." 

[and] that the Second Amendment docs not “guarantee to 
individuals the right to possess firearms.”* 

I searched for and found my Sandidge file, and refreshed my recollection about the 
facts of the case. The file in Sandidge records that Mr. Sandidge was an African-American 
man who worked at a laundromat in the District. He was required to carry its cash receipts 
with him from the laundromat to his apartment over the laundromat at the end of the day — 
which necessitated leaving the building and walking on the street briefly between the two 
entrances. Mr. Sandidge previously had been robbed, and was carrying a .25 semi-automatic 
pistol for his own protection when he was arrested. In fact, there was testimony that there had 
been frequent robberies at the laundromat. 

Mr. Sandidge’s petition for a writ of certiorari was reviewed by Elena Kagan while 
elerking for Justice Thurgood Marshall. Ms. Kagan's memorandum on the case recommended 
to Justice Marshall the denial of the petition for cert, as follows: 

[Petitioner’s] .sole contention is that the District of Columbia’s 
firearms statutes violate his constitutional right to “keep and bear 
Arms.” I’m not .sympathetic.^ 


* Amicus Brief of Center for Judicial Studies and Gun Owners Foundation, Lee A 
Sandidge v. United States of America . D.C. Court of Appeals No. 84-1045 (Oct. 14, 1986), p. 
10 (emphasis added). The Court’s opinion appears at 520 A. 2d 1057 (D.C. App., 1987). 

(The Center for Judicial Studies was founded and headed by revered scholar and constitutional 
lawyer, the late James McClellan. hlip:/,Avww. nicclelianlihrarv.org.' ) 

’ Elena Kagan, Memorandum of Aug. 27, 1987, Sandidge v. United States (emphasis 
added). 
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The appellant's brief in Sanclidac , and our amicus brief, set out many of the same 
arguments and authorities later relied on by the Supreme Court in Heller . Ignoring these 
matters, the D.C. Court of Appeals improperly ruled that the Second Amendment was a 
collective right, not an individual right. One of the D.C Court of Appeals judges advanced 
the astonishing theory that the Second Amendment did not even apply to the District of 
Columbia. 

But law clerk Kagan had no problem turning her back on a man improperly convicted 
for owning a handgun for self-defense purposes — W'hich Heller later ruled was protected by 
the Second Amendment. She was “not sympathetic.” Two points. 

First, as a Supreme Court Justice, Elena Kagan would have significant discretionary 
powers, especially in decisions whether to grant certiorari. The Supreme Court Rules set forth 
the reasoned considerations governing the Court’s discretion whether to grant review - 
unsurprisingly, “not .sympathetic” is not one of them.'' 

Second, while most gun owners arc not lawyers, they are better students of the 
Constitution than Ms. Kagan, having long understood that the Second Amendment protects an 
individual right. If, while serving as a Supreme Court law clerk. Elena Kagan did not 
“sympathize with” a man unjustly convicted for exercising his Second Amendment right to 
keep and bear arms in his own .self-defense, why should anyone trust her to protect the Second 
Amendment now? 

It is not that a judge cannot have strong feelings about a case, but emotion untethered to 
reason in the exercise of power to grant or deny review bespeaks an absence of judicial 
temperament. Since Sandidge . Ms. Kagan has neither said nor done anything to as-sure this 
body that she would not be governed by the same overriding ami-gun emotions, 

2. Role in the Clinton Administration. 

Elena Kagan’s role from 1995 through 1999 as an Associate Counsel and Deputy 
Assistant for Domestic Policy in the Clinton Administration gives us what may be the most 
revealing insight into her hostility to the Second Amendment the fact that she appeared 
willing to misu.se the President’s power to issue Executive Orders to u,surp the authority of 
Congress to impose illegal barriers to firearms ownership. In her zeal for gun control, she 
showed a lack of respect for constitutional separation of powers as clarified by Justice Hugo 
Black in Youngstown Sheet & Tube Co. v. Sawyer , 343 U.S, 579 (1952). There, a member of 
the “liberal wing” of the Court, Justice Black stated emphatically that it was Congress, not the 


’ However, certiorari can be granted for “an important question of federal law that has 
not been, but should be, settled by this Court.” Supreme Court Rule 10(c). 
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President, who had the authority to determine national policy and to set the rules for carrying 
that policy into effect. 

Ms. Kagan was heavily involved in the Clinton White House’s damage control 
involving the constitutional challenge to the ill-conceived 1994 Brady Bill. In a ca.se litigated 
by firearms scholar Stephen P. Halbrook, Sheriff Jay Printz of Montana and Sheriff Richard 
Mack of Arizona convinced the U.S. Supreme Court in Printz v. United States . 521 U.S. 898 
(1997), to strike down the Brady Bill requirement that state and local law enforcement officers 
be drafted into federal service to conduct and certify background checks on all handgun sales. 

Even before this ruling was announced on June 27. 1997, the Clinton White House 
actively pursued an end-run strategy should the Supreme Court find the Brady Bill 
unconstitutional. Elena Kagan was in the thick of it. 

After discussing legislative options to “respond to this Supreme Court decision,” a 
March 17, 1997 e-mail from Dennis K. Burke concludes with a revelation about Elena Kagan’s 
role: 


Based on Elena’s suggestion, I have also asked both Treasury 
and Justice to give us options on what POTUS could do by 
executive action - for example, could he, by executive order, 
prohibit a FFL (federal firearms licenseel from selling a 
handgun w/o a CLEO (chief law enforcement officer] 
certification? We will continue to pursue.’ 

The only eonelu.sion that can be drawn from this e-mail is that Elena Kagan believed 
that the President of the United States had authority to circumvent the role of Congress and to 
act unilaterally, without any stamtory authority, to impose rc.slrictions on the private ownership 
of handguns. Like Prc.sident Truman’s advisors, discredited in Youngstown . Ms. Kagan had 
no constitutional rnksgivings about a unilateral presidential seizure of power. 

Then, in November 1997, Ms. Kagan eo-authored a transmittal memorandum to 
President Clinton that attached a proposed Presidential Directive to suspend the importation of 
new classes of firearms that were not covered by the 1994 assault weapons ban and had already 
been approved for importation by ATF.* The Los Angeles Times reported that: “At the time 
of the import ban, Jose Cerda, who worked in the domestic policy shop run by Kagan and her 


’ Dennis K. Burke e-mail to Michelle Crisci and Bruce Reed, Mar. 17, 1997 (KCL 6272) 
(emphasis added). 

’ Memorandum from Charles F.C. Ruff and Elena Kagan to President William J. Clinton 
(Nov. 13, 1997). 
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boss, Bruce Reed, said, ‘We arc taking the law and bending it as far as it can to capture a 
whole new class of guns.’”^ 

In response to President Clinton’s actions, then Senate Judiciary Committee Ranking 
Member Patrick Leahy was reported to have written to President Clinton that he “strongly 
believes that using a Presidential directive to avoid the normal legislative process regarding 
any changes to the assault weapons ban is the wrong w'ay to go."* 1 agree completely with the 
position taken at the time by Senator Leahy. 

3. Statements During Confirmation Hearings. 

During her confirmation hearing to be Solicitor General, Elena Kagan was asked about 
the Supreme Court’s decision in Heller . Although she acknowledged the precedential weight 
ot Heller and agreed to abide by the Heller decision as Solicitor General, she expressly 
“refrained from providing [her] personal views” or stating whether the ease “was rightly 
decided?”'' 

First, as a Supreme Court Justice, Elena Kagan must take an oath to support the U.S. 
Constitution as the Supreme Law of the Land. Yet it appears that she believes that her oath is 
to “support” Supreme Court case precedent, not to support the Constimtion as it is written, as 
required by Article VI. 

When asked whether the Second Amendment protected the individual right to keep and 
bear arms, she stated: 

there is no question, after Heller, that the Second Amendment 
[contains such a guarantee).'" 


^ James Oliphant, “Gun Rights Could Pose Problem for Kagan” (May 27, 2010) 
li up://wvvw.latiiiies.coin/nevvs/ ii aiionwo rl d iiiu ioii.'la-na-kaga i i-cuiis-20 10 0528. 0,60 17901. story 

* See U.S. Senate Republican Policy Committee, Climon's New Gun Ban: 

Administration Set to Trespass on Congressional Authority (Mar. 16. 1998), available at 
htlp:.''/rpc.sciiatc.gov.h'cleases,j 1998-Oiiiportban-kf.him 

" Elena Kagan responses to “Written Questions of Senator Chuck Grassley to Elena 
Kagan to Be Solicitor General. U.S. Department of Justice,” p. 1; Elena Kagan respon.ses to 
“Written Questions of Chairman Patrick J.eahy for Elena Kagan Nominee to be Solicitor 
General of the United States,” p. 7, ht tp: '.'iudiciarv.scnaic.gov/t io minat ion s/ 1 1 I iliCongrcss 
L.xccutivcNomiiiatitms/uploud/Kagan-QFRs.pdf. 

*“ Elena Kagan respon.ses to “Written Que.stions of Senator Chuck Grassley to Elena 
Kagan to Be Solicitor General, U.S. Department of Justice,” p. 2 (emphasis added). 
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That's nice - but what about before Heller ? Heller did not rewrite the Second Amendment 
the Supreme Court’s decision only rejected a false notion that it protected a collective right. 
Her answer, that as Solicitor General she was bound by Heller , provides no assurance to this 
body that as a Supreme Court Justice, she is bound by the Second Amendment as written by 
the framers, rather than as interpreted by her predeces.sors. 

Indeed, General Kagan’s only reference to Second Amendment rights is to court 
opinions. When asked in these hearings on Tuesday by Senator Grasslcy whether the Second 
Amendment codified a preexisting right, or whether the right to keep and bear arms was 
created by the Constitution, she replied: “I never really considered that question." But w'hen 
Senator Gra.ssley asked the question whether the Second Amendment right was a “fundamental 
right,” Kagan readily replied that it was so because the majority of justices in the McDonald 
case said so. 

So the Kagan view of rights is whatever a majority of the Supreme Court rules at a 
particular time in a particular case. Under her philosophy of rights, what the Court grants, the 
Court may take away. No wonder Ms. Kagan refrained from testifying before this Committee 
during its hearings on her nomination as Solicitor General whether Heller was “rightly 
decided.”" She has no standard whereby to measure the rightness or wrongness of a court 
decision.'^ Rather, to her a court opinion is “.settled law” and “entitled to respect.” 

Beyond that — whether rights arc given to us by our Creator God as the Declaration of 
Independence states — is a question that she never took time to consider. If Ms. Kagan has 
never even thought about whether our inalienable right to defend ourselves from criminals and 
tyrants comes from God or Government, she cannot be trusted to protect our God-given right 
to self-preservation. 


hup:.''/iudiciarv.scnale . gov,nomination.s/l 1 IthCongressExecucis-eNominations/unload.'Kagan-O 
Fj?s,pdf. 

" Elena Kagan responses to “Written Questions of Chairman Patrick Leahy for EJena 
Kagan Nominee to be Solicitor General of the United States,” p. 7, luip:/;iudiciarv .senate. 
g ov.iiominaiions/ 1 1 lili Congres.sHxeciiliveNoininatioiis.'unload.tKagaii-OFRs.p dl 

*’ This is true not only with respect to the Second Amendment, but the First as well. 
During re-argument in Citizens United , when asked by Justice Ginsburg whether it would be 
unconstitutional for the government to ban a book on a candidate for election to federal office. 
General Kagan declined to admit any First Amendment violation. Her only reply was that “the 
FEC never has never applied [2 U.S.C. section] 44Ib in that context” and “there would be 
quite good as-applied challenge to any attempt to apply 441b in that context.” Citizens United 
V. Federal Election Commission , 558 U.S. 50 (2010), Tr. 64-65 (reargument). 
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Based on her statements, could there be any doubt that, if General Kagan had been the 
pivotal vote on the Court when it decided Heller , she would have swung the decision against 
the right of American citizens to possess firearms suitable and necessary for their self-defense? 
And while General Kagan now professes to support the precedent of Heller , at its core, Heller 
only determined that a complete ban on handguns was impermissihle, leaving many issues to 
be decided in the future. None of the nine justices advanced the view that the right was a 
collective one, only differing as to the scope of the right. However, we can find no indication 
that Ms. Kagan agrees that the Second Amendment secures an individual right, which could 
make her, if confirmed, the most anti-Second Amendment of all sitting Justices. 

CONCLUSION 

In responding to questions from this Committee when confirmed as Solicitor General, 
Elena Kagan stated that her job then was to “channel” Justice Thurgood Marshall.” Justice 
Marshall apparently did not feel himself bound by the text of the Constitution, preferring to 
“do what [he thought] was right, and let the law catch up,”” 1 doubt that the American people 
want a Justice who would channel such views and do what she thinks is right on the Second 
Amendment — since, thus far, Elena Kagan has yet to show the Second Amendment any 
respect whatsoever. 


Confirmation Hearing on the Nomination of Elena Kagan Nominee to be Solicitor 
General of the United States (Feb. 10, 2010) p. 99, htip://frwcbgate. access. apo.gov/cgi -bm/ 
gcldo c.cui.’db name - 1 1 1 senate hca riim s& docid = f:55828 . pdf 

” Deborah L. Rhode, A Tribute to Justice Thurgood Marshall: Letting the Law Catch Up, 
44 Stan. L. Rev. 1259 (June, 1992). 
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Dear (dtairinan [,cahy & Ranking .Member Sessittns, 

OW'I., proudly supports President Obama's nomination of filena Kagan to the ( S 
Supreme (!<aurr. This historic nomination •• just the fifth rime a women has been 
nominated to the Court - would provide for dtree female justices seiving oit the Court 
simuiraneousty, and Kagan's histon,', experience, and stance on important issues u'ould 
be of great value. 

Kagan has had a di.stinguished career as a law seltool professor, the first female Dean of 
Maivartl I .aw School, and our nation’s first female Solicitor General. She alsf) has a long 
histoiy (.>f public service, a deliberate approach to legal issues, a extratYrdinary record of 
accomplishment and a histor)- of working effectively with f>thcvs who hold divergent 
political and legal views. 

Idena Kagan is a dedicated legal scholar, and we arc clatetl that President Obama has 
chosen to nominate another accomplished woman to serve on [lie Court, W omen are 
the first to kttow and understand that w<»mcn on the Court arc critical to en.suring that 
our rights are protected from cradle to grave. 

OW’l. applauds President Obama’s clK)icc of Plena Kagan and encourages indis iduals to 
supjYort her nomination and confirmatic.m. 

Sincerely, 

Ashlev (hirson 
executive Director, OWL 
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Chairman Leahy, Ranking Member Sessions, and olher members of the 
Committee, 

1 am grateful for the opportunity to address this body regarding the nomination of 
Solicitor General Elena Kagan to serve as an Associate Jiisticc of the Supreme 
Court of the United States. 

As a former Marine and police officer who spent many years in uniform, I will 
foeus my remarks today on General Kagan’s treatment of military recruiters at the 
Harvard Law School contrary to the requirements of a federal law, the Solomon 
Amendment, I will argue that her vehement opposition to that law - in the face of 
a clear federal mandate - raises doubts as to whether she possesses the requisite 
judicial temperament and impartial nature required of a Supreme Court justiee. 

General Kagan has been an outspoken opponent of the law passed by Congress in 
1993 which prohibits open homosexuality in the military. Congress, recognizing 
the importance of widespread recruiting to the success of the military, later passed 
the law known as “the Solomon Amendment” in 1995, It requires any school 
receiving funding from the Department of Defense to allow military recruiters on 
campus. 
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It was not until 2002 that the Department of Defense began to enforee the Solomon 
Amendment’s funding requirements. Under that pressure, Harvard reluetantly 
began to eooperate again with military recruiters. It was after then-Professor 
Kagan became dean of the Harvard Law School in 2003 that she wrote to the 
school to make clear just how grudging that cooperation would be in light of the 
military’s “repugnant” policy.^ She declared, “1 abhor the military’s 
discriminatory recruitment policy,” and she added for good measure that the policy 
was “....a profound wrong — a moral injustice of the first order.” 

In 2005, regarding the Solomon Amendment, Dean Kagan wrote to the Harvard 
Law School community, “I believe the militaiy’s di.scriminatory employment 
policy is deeply wrong — both unwise and unjust.”- “A moral injustice of the first 
order?” Really? 

General Kagan’s eomments indicate that she had little or no concern about the 
speci fic needs of our military institutions or the men and women who serve in 
them. Her remarks reveal that nothing will stand in the way of her extensive and 
aggressive political activism - not even the well-being of the members of our 
armed forces. 


.3 
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Mr. Chairman, the purpose of our military is to fight and win this country’s wars. 
War is the most difficult human activity bar none. It requires organized groups of 
men and women to act with strategic and tactical lethality while its members arc 
simultaneously being wounded and killed. As the great Prussian military analyst 
General Karl von Clausewitz wrote, “Everything in war is simple, but the simplest 
thing is difficult.” 

In war, the normal ways of living arc completely sacrificed in the harsh, punishing 
environment of combat. Even in peace time settings and in units not engaged in 
combat, great sacrifices arc required. Foremost among these deprivations is the 
elimination of personal privacy and space. Military life, by its nature, must be 
characterized by a regular lack of privacy and repeated situations of forced 
intimacy. 

In such an environment it is not “a moral injustice of the first order” to minimize 
the sexual exposure that such an environment forces on soldiers, sailors, corpsmen, 
and airmen. It is the only sensible and ejfective way to run a militaiy organization. 
The forced exposure of one’s most intimate nature to others possessing the 
capacity for same-sex attraction would systematically corrode morale and military 
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elTectivcness. It is this difficult reality that the military wishes to avoid with the 
adoption of policies like “Don’t Ask, Don’t Tell.” 

Elena Kagan’s various remarks regarding the military recruiting controversy at 
Harvard suggest a breathtaking lack ofperspcctive about the military and the 
national security needs of this nation. These deficiencies alone should call into 
question her qualifications to be an associate justice of the United States Supreme 
Court. 

With all this said, it must be noted that the current law on homosexuality in the 
military has been repeatedly challenged — and upheld -by the federal courts. As 
all of you know, the Solomon Amendment was deemed constitutional by a 
unanimous Supreme Court. Then Dean Kagan had taken the opportunity of a 
circuit court ruling striking down the Solomon Amendment to stick the military 
recruiters in an off-campus ghetto even though the court had stayed its ruling. That 
stay did not stay Kagan. 

Some writers have been defending Kagan's actions on military recruiting, claiming 
they do not demonstrate that she is “anti-military.” There is truth in that only in 
that she does not oppose the military simply because they are the military. 
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However, she clearly does oppose the military because they have not yet bowed to 
the demands of the sexual counter-culture. It’s not that Elena Kagan does not want 
the military to defend our nation against terrorism; it’s just that she wants to use 
the military to advance the Left’s radical social policies more. At least, from her 
record, we know her priorities. 

This becomes even more clear when one examines a 2005 Harvard law professors’ 
brief in the Solomon Amendment case — which Kagan signed. Apart from its 
technical legal argument, this amicus brief began with a sweeping declaration that 
is startling in its implications. Kagan and the others declared, “We arc deeply 
committed to a fundamental moral principle: ‘A society that discriminates based on 
sexual orientation — or that tolerates discrimination by its members- is not a just 
society.’” 

Note that Kagan and the professors condemn not only a society that 
“discriminates,” but one “that tolerates discrimination by its members.” The 
implications of this are chilling for the freedom of speech and the freedom of 
religion. It should be frightening not only to the majority of Americans that still 
affirm that homosexual behavior is morally wrong, but especially disturbing to 
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those whose views on homosexuality arc the result of an orthodox view of the 
Bible which clearly characterizes homosexual conduct as sinful. 

It should also be alarming for those of us who live in the 45 states that still define 
marriage as the union of a man and a woman. It seems rather obvious that Elena 
Kagan would strike down any marital statute - including the federal Defense of 
Marriage Act - which defines marriage as being only between one man and one 
woman. She should be asked to square the statement in the 2005 amicus brief with 
the view of the vast majority of Americans that traditional marriage is not only 
constitutional, but that it is the only acceptable form of marriage. 

It is also worth noting that the nominee’s outrage about the military recruiting 
policy has been selective and, perhaps, hypocritical. President Clinton signed the 
law, passed by Congress in 1993, that now defines policy regarding open 
homosexuality in the military. The Solomon Amendment also became law under 
President Clinton. Yet, those facts did not keep General Kagan from working in 
that administration to advance her career. Nor did it keep her from going along 
with Harvard University’s acceptance of a massive gift from a Saudi Arabian 
prince who wished to insinuate acceptance of shariah law into one of America’s 
foremost legal institutions. Shariah is the religious law of Saudi Arabia, and it 
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serves harsh treatment of women and homosexuals, but the prince and his minions 
did not receive the treatment dished out to the American military recruiters at 
Harvard Lavv School. 

As an aside. General Kagan herself has been pointedly telling us all about her great 
love for the military as of late. She describes her close relations with military 
personnel at Harvard, and we hear about a 2007 speech at West Point. In my mind, 
this makes her actions somewhat worse because she was willing - through public 
e-mails and actions - to stigmatize the military as being morally inferior even 
though she supposedly had these close relationships. What are we to say of her? It 
appears that not even personal affection and friendships can trump her political and 
ideological commitments. This seems like a dangerous quality for a judge to have. 
In the courtroom, a neutral judge cannot abhor one of the parties that stand before 
her or cast off one party for the perceived greater good of the many. 

In closing, 1 believe that Solicitor General Kagan subscribes to an ideological view 
of the world which will level all laws and institutions that do not accept the 
alternative sexual practices and living arrangements that she favors. It is a 
movement that is willing to sacrifice our militaiy, our chcri,shed institutions, and 
our freedoms for the sake of this narrow but incredibly disruptive ideological 
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agenda. She appears to have an agenda that neither the constitution nor the law 
will limit or constrain. We do not need a justice on the Supreme Court who sees it 
as her life mission to write the Roe v. Wade of homose.xual rights. Her political 
and legal activism in this area endangers the military, and it endangers the 
institution of marriage. By themselves, these positions make her unfit to sit as an 
associate justice of the United States Supreme Court. 1 urge the Senate to reject 
her nomination. 
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NOTES 


^ h-mail, Dean Kagan lo Harvard Law School, October 9, 2003. 

■ li-tnail. Dean Kagan to Harvard I avv School, September 20, 2005. 
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1 July 2010 


The Honorable Patrick J. Leahy 
Chairman 

Cemrnittee on the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, DC 20S 10-6275 

Dear Chainnan Leahy, 

I write in Support of Solicitor General Elena Kagan’s nomination to the United States 
Supreme Court. 1 am a lieutenant in the U, S, Navy Judge Advocate General 's Corps. I 
was a student at Harvard Law School under Ms. l^gari and oimmissioned into the Navy 
upon graduation in 2007, Without Ms. Kagan’s leadership and evenhandedness as Dean, 
1 would not have joined the military. 

Dean Kagan set a standard at Harvard of respect for military servicemembers, while still 
expressing her opposition to ihe Don’t Ask, Don't Tell policy. She made it clear that 
Harvard Law School would fight the policy, but never impugn the soldiers, sailors and 
airmen who came to Harvard to recruit. Her guidance on this issue permeated throughout 
her administration, horn the Dean of Student's Office to the Office of Career Services 
Like many students, I was rericent to join an institution that practices overt 
discriminaiion. The environment they established opened the door for me to consider the 
military as a career path. Their example helped clear my reservations. 

My decision to join the Navy was welcomed by Dean Kagan’s administration. Military 
sendee was valued the same as any other public interest job. At a dinner to honor those 
of us entering public service, I dined next to public defenders, federal prosecutors and 
human rights activists. Notably, I now serve in the Navy alongside another classmate, 
and aluiniii from my class serve in the Marine Corps and Army Judge Advocate 
General’s Corps. 

1 am proud to serve in Ihe Navy and I love my job. I completed a deployment to Iraq and 
leave soon for my next tour overseas in Japan. 1 am grateful to Dean Kagan for her 
leadership on military recruiting, as well as the myriad of other positive impacts that she 
had on my law school experience. I would not be serving today without it, She has 
earned my most heartfelt support for her nomirtation. 


Very Respectfully, 



Zachary W. Prager 
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TES TIIVIONY OF STEPHEN B. PRESSER, RAOUL BERGER 
PROFESSOR OF LEGAL HISTORY, NORTHWESTERN UNIVERSI 1 Y 
SCHOOL OF LAW, HEARINGS ON THE CONFIRMATION OF 
SOLICITOR GENERAL ELENA KAGAN AS ASSOCIATE JUSTICE OF I HE 
UNITED STATES SUPREME COURT BEFORE THE JUDICIARY 
COMMITTEE, UNITED STATES SENATE 

JULY 1,2010 


My name is Stephen FJ. Presser, and I am the Raoul Fterger Professor of Legal History at 
Northwestern University School of Law. I have been teaching and writing about American legal 
and Constitutional history for the past thirty-six yeans. I am the senior author of the leading law 
school American Legal History casebook, a co-author of a Constitutional l,aw casebook, the 
author of a monograph on modern Constitutional law, as well as the author of a treati,sc on 
shareholder liability for corirorate debts and a co-author of a treatise on mergers and acquisitions. 
I have also written many articles on legal history. Constitutional Law, and corporations. I am 
honored to have this opportunity to appear at the invitation of this committee, to testify in 
connection with the confirmation hearings regarding the nomination of Solicitor General Elena 
Kagan as an Associate Justice of the United States Supreme Court. 

The specific question I have been asked to address is the propriety of a Supremo Court 
Justice’s turning to international or foreign authority in order to interpret the Constitution of the 
United States. This question is really part of a broader problem, which is, simply stated, what a 
Justice is supposed to do when a Justice explicates the meaning of Constitutional provisions. 
This broader problem is one that 1 have been dealing with throughout the almost four decades I 
have been in the academy, and while there have been countless books and articles written by law 
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professors and political scientists addressing this problem, as time has gone on, the issue has 
become, for me, one that lends itself to relatively simple straightforward analysis. Fhe more 
time [ spend with this issue, the more important it seems to be to return to first principles, and, in 
particular, to return to the most important statement on judicial review, that offered by Alexander 
Hamilton, in Federalist 78, quoting the Baron dc Monte,squieu, to the effeet that there can be no 
liberty when the judicial function of government is not separated from the legislative.^ Or, to put 
it in the vernacular, to state a eoncept clearly understood by most of the American people, though 
not necessarily by most legal academics," it is the job of Justices lo Judge, not to make taw. 

In the past few years we have seen several instances of Justices turning to international or 
foreign law to make American constitutional law. Thus Justice Kennedy, turning to the law of 
the European Community, writing his opinion in Lawrence v. I'exasJ' found support for his view 
- departing clearly from prior precedent ~ that consensual homosexual acts could not be 
criminally punished. In a similar manner, recent Supreme Court decisions, again relying at least 
in pan on European and other international authority, have decided that it is unconstitutional to 
apply the death penalty to minors,'* and that it is unconstitutional to apply the death penalty to 


^ Said Montesquieu, "Nor is there liberty if the power of judging is not separate from legislative power and from 
executive power," MONTESQUIEU, THE SPIRIT OF THE LAWS 157 (Anne M. Cohler et. a! eds. & trans., Cambridge 
Univ. Press 1989) (1749), quoted in THE FEDFRAIIST NO. 78, at 523 (Alexander Hamilton) (Jacob E. Cooke ed., 
1961) (using a slightly different formulation, which is "there is no liberty, if the power of judging be not separated 
from the legislative and executive powers"). The Baron de Montesquieu, Charles de Socondat (1689-1755), was a 
brilliant French Enlightenment political thinker who is generally credited with the modern notion of the separation 
of legislative, executive, and judicial powers on which, in large part, our Constitution is based. 

^ For a discussion of the different assumptions and understandings of popular culture and elite opinion (as it 
manifests itself in Supreme Court decisions and academic discourse), focused on the appropriateness of reiiance 
on foreign law, see Steven G. Calabresi, '"A Shining City on A Hill'; American Exceptionalism and the Supreme 
Court’s Practice of Relying on Foreign law," 86. B.U.L.Rev. 1335, 1410-1414 (2006). 

539 U.S. 558, 572-573, 576-577 (2003) (Opinion of Justice Kennedy for the Court, referring to a decision by the 
European Court of Human Rights). 

Roper V. Simmons, 543 U.S. 551, 575-578 (2005){0pinion for the Court by Justice Kennedy, invoking inter alia, the 
United Nations Convention on the Rights of the Child, which "contains an express prohibition on capital 
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persons siilTering from menial retardation.' I'lic results in all ol' these eases could conceivably 
be wise social policy, but they all repre.scnt, really, legislative acts by the Court. In our polity, 
where the people arc supposed to be sovereign, changes in such social policies arc supposed to 
be for the popular organ, the legislature, or for the ultimate popular act, amending the 
Constitution. 

rhe idea that there ought to be a “living constitution,” that it is the job of the Justices to 
remold and reinterpret Constitutional provisions to meet the needs of the times, dominates the 
legal academy, and, too often, wins a majority of the Court, but it seems to me that it flics in the 
face of Hamilton’s and Montesquieu’s teaching, and indeed, is nothing less than a betrayal of the 
core American ideal, that ours is a government of laws, not men,*' and that we live by the rule of 
law, and not by the arbitrary fiat of judges or Justices. 

This notion of a living constitution was recently expressed in a Harvard Commencement 
address by no less a figure than recently-retired Justice Soutcr. who claimed that it was inevitable 
that Justices should remake constitutional law, since the constitution was designed for “living 
people,” and many of the provisions in the constitution point in contrary directions, facts that 
called for creativity on the part of the Justices in reconciling these conflicting principles, and in 


punishment for crimes committed by juveniles under 18," and which "every country in the world has ratified save 
for the United States and Somalia," 

Atkins V. Virginia, 536 U.S. 304, 316 (2002){0pinion for the Court by Justice Stevens, referencing the views of "the 
world community," and of "other nations that share our Anglo-American heritage, and fof] the leading members of 
the Western European community." 

See, e.g. Article XXX of the First Part of the Massachusetts Constitution, drafted by John Adams in 1780, "In the 
government of this Commonwealth, the legislative department shall never exercise the executive and judicial 
powers, or either of them; the executive shall never exercise the legislative and judicial powers, or either of them; 
the judicial shall never exercise the legislative and executive powers, or either of them: to the end it may be a 
government of laws and not of men." 
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accommodating the changing needs of the American people/ Curiously absent from Justice 
Souler’s commencement speech, however, was a recognition that legislatures, not Justices, arc 
best equipped to meet the needs of a “living people/' and that the task of reconciling conflicting 
Constitutional principles docs not give license for departing from prior precedent or making new 
(Constitutional law. Such tasks might most wisely be accomplished through the Amendment 
process. Also missing from Justice Souter’s speech was an understanding that, as the Tenth 
Amendment to the Constitution makes clcar,^ and as James Madison underscored in Federalist 
45,*^ the primary policy-making authority in our country ought to be the state and local 
governments, not the federal judiciary. 


Turning to international or foreign authority, then, as a means of reworking 
Constitutional provisions or overturning prior precedents betrays the nature of our federalist 
system, and Elies in the face of the rule of law.’*^ As my colleague, John McGinnis, has stated, 
“There is no reason to think that foreign laws, including foreign Judicial decisions, contain belter 


^ David H. Souter, Commencement Address at Harvard University, delivered May 21, 2010, available, mter alia, at 
http://www.thGdefendGrsonline.com/2010/06/04/text-of-justice-david-souter's-speech-harvard-com men cement- 
remarks/ (accessed June 26, 2010}. 

® "The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people." U.S. Constitution, Amendment X. 

^ "The powers delegated by the proposed Constitution to the federal government are few and defined. Those 
which are to remain in the state governments arc numerous and indefinite." Federalist 45 (James Madison}, 
Cooke, note 1, supra at 313. The Federalist Papers are generally acknowledged to be the finest contemporary 
guide to understanding the Constitution, and, indeed, the finest work of political science ever written by 
Americans. 

See, e.g. Donald J. Kochan, "Sovereignty and the American Courts at the Cocktail Party of International Law; The 
Dangers of Domestic Judicial Invocations of Foreign and Internationa! Law," 29 Fordham Int'l L. J. 507, 509 {2006} 
{"When judges are allowed to cherry-pick from laws around the world to define and interpret their laws at home, 
activism is emboldened and the ruie of law is diminished.") See also Justice Thomas's comment in Foster v. Florida, 
537 U.S. 990 {2002} that "While Congress, as a legislature, may wish to consider the actions of other nations on 
any issue it likes, this Court's Eighth Amendment Jurisprudence should not impose foreign moods, fads, or fashions 
on Americans." (Thomas, J. concurring in denial of certioriari) (emphasis in original}. For elaboration of justice 
Scalia's view that using contemporary foreign law as a guide to interpretation of the United States Constitution is 
inconsistent with originalist theory and the theory of popular sovereignty on which the Constitution is based, see, 
e.g. "The Relevance of Foreign Legal Materials in U.S. Constitutional Cases: A Conversation Between Justice 
Antonin Scalia and Justice Stephen Breyer," 3 Int.’l J. Const. L. 519 (2005). 
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nornis for the United States than those made democralieally in the tjnited Slates, because they do 
not purport to be good nonns for the United States, but instead emerge from complex social 
structures that arc different from those in the United States.”" 

It should be acknowledged, of course, that from the beginning of our history federal 
judges and Supreme C.'ourt justices have used international authority in order to reach judicial 
decisions, and, indeed even to aid in the intcipretation of provisions of the United States 
Constitution.'’ But there is a profound difference between this u.sc of international law engaged 
in since the early years of our republic, and that use of Justice Kennedy’s refciTcd to earlier. In 
the early years of our republic, and subsequently, judges and justices have quite properly sought 
to understand and apply the “law of nations," a body of supra-constitutional principles that apply 
to every nation, and that have been the subject of work hy international .scholars for hundreds of 
years. This body of law, however, these principles of the law of nations, have been understood 
to be reflections of what might best be understood as the law of nature, as divinely-revealed 
cver-constant simple restraints on all governments and all peoples.'' 

for example, as one important eighteenth century federal court decision explored, it is 
one of the dictates of the law of nations that citizens of nations that arc at peace with one another 
should not enlist in the armed forces of third nations to make war on those nations at peace, lest 
this bo deemed a cause of war, and lead to strife and death." The law of nations was a body of 

" John O. McGinnis, "Foreign to Our Constitution," 100 Nw.U.L.Rev. 303, 308 (2006). 

For some discussion of the longstanding nature of this practice see, e.g. David J. Seipp, "Our Law, Their Law, 
History, and the Citation of Foreign Law," 86 B.U.L.Rev, 1417 (2006). 

For this understanding in our early republic, and, in particular, how it was understood by Justice James Wilson, 
who, as a law professor, lectured on the law of nations and the law of nature, see, e.g. Stephen B. Presscr, "A Tale 
of Two Judges; Richard Peters, Samuel Chase, and the Broken Promise of Federalist Jurisprudence," 73 Nw.U. 
L.Rev. 26, 48-52 (1978). 

U.S. V. Henfield, 11 Fed. Cas. 1099 (C.C. Pa., 1793). 
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timeless principles, and not a means of radically changing the law. Recourse to the law of 
nations was a means of aligning national conduct with rules of international law in existence 
since before the establishment of our Constitution, rules our Constitution actually implicitly 
embraced. 

This recourse to the law of nations, this traditional recourse to international law, is very 
different from turning to recent intcniational or foreign jurisprudence to implement policies and 
rules very different from those previously prevailing. One is a longstanding legitimate use of 
international authority, the other is a usurpation of the sovereignty of the people. 

As you members of the Senate examine the qualifications of Cicncra! Kagan for this 
awesomely responsible position, you must ask yourselves whether she is a person who believes 
that it is appropriate to turn to international or foreign authority to alter the meaning of the 
federal Constitution. I do believe that ifshe is. this may lead you to question her qualifications 
as a potential Supreme Court Justice. 

This is, of course, a call for you to make, and not for law professors like me. Still, 1 can 
say that I am aware of at least some troubling comments made by General Kagan when she was 
Dean Kagan, at the law school from which we both graduated. About two years ago, when Dean 
Kagan was introducing Justice Anthony Kennedy, before he spoke to Harvard Law students as 
part of the celebration of his twenty years on the Supreme Court bench, Dean Kagan praised him 
both as a jurist who addressed constitutional questions from an “independent” perspective, and as 
one w'ho understood that questions of Constitutional interpretation had to be made pursuant to a 
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realization that the United States is part of an international community. Thus, Dean Kagan 
observed that “Justice Kennedy has emerged as a fiercely independent voice on eases involving 
all manners of legal issues,” and that “He has also spoken and written as many of you know 
about the importance of looking outward and of recognizing that our own legal system operates 
in an international context." Further, Dean Kagan remarked that “I would point to Justice 
Kennedy's independence. 1 would point to Justice Kennedy's integrity, and I would point to 
Justice Kennedy's unique and evolving vision of law. Far from swinging between positions that 
are defined by others. Justice Kennedy consistently charts his ow'n course.” Dean Kagan 
concluded her introduction of the Justice by stating that Justice Kennedy was “one of our nation's 
most admirable and greatest jurists."'*’ It seems very likely to me, that in her words to introduce 
Justice Kennedy then, Dean Kagan laid out her own jurisprudential philosophy, and while I have 
reviewed a fair amount of Ms, Kagan’s comments in her professional career, it seems to me that 
this introduction of Justice Kennedy may well be the most conci.se and clear statement of where 
Ms. Kagan herself stands. 

When a law school Dean is welcoming a graduate who sits on the United States Supreme 
Court, the Dean certainly docs not make disparaging comments, and Ms. Kagan's words might 
lend themselves to a variety of benign interpretations, but her praise of Justice Kennedy’s 
jurisprudence and his independence could certainly be interpreted as Ms. Kagan’s suggesting 
both that it was appropriate for Justices to fonnulate their own notions of what the Constitution 
should mean, and that it was appropriate for Justices to change the meaning of the Constitution 
by reference to emerging international norms and policies. As I have tried to suggest here, it is 

Elena Kagan, Dean, Harvard Law School, Introduction at Q & A with Justice Kennedy at Harvard Law School (Mar. 

11 , 2008 ). 

16 . 

Ibid. 

7 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 01022 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 



1013 


our tradition that both of those ideas arc betrayals of what a Justice is supposed to do, and 1 do 
believe it is your task to try to discover if that is, in fact, what General Kagan believes.'^ If she 
docs, I think you have cause to hesitate before voting to confirm her as a Justice of the Supreme 
Court. In a country such as ours, governed by the rule of law, it is not the job of a judge or a 
Justice to have a “unique and evolving vision of law,” or to “chart his own course.” It is, to the 
best of his or her ability, to detennine what the law is, and then to follow it. Before you vote to 
confinn a Justice Kagan, you must be sure that she understands that. 

Respectfully submitted, 

Stephen B. Presser'^ 


This would seem to be Ms. Kagan'svlew as well. In an important review of a book on the confirmation process, 
then Professor Kagan wrote that it ought to bo the job of Senators reviewing the qualifications of a nominee to the 
Court to understand the Jurisprudence that a nominee would implement on the Court, and that , in particular, 
Senators ought "to ascertain the values held by the nominee, and to evaluate whether the nominee possesses the 
values that the Supreme Court most urgently requires." Elena Kagan. "Confirmation Messes Old and New," 62 
U.Chi.L.Rev. 919, 935 {1995). 

I want to thank my research assistants, Ted Wells and Amy Chung, for thoroughly exploring the debate on using 
international and foreign sources for Constitutional interpretation, and to acknowledge the kindness of Steven 
Caiabresi, John McGinnis, Laura Bridges, ArLynn Presser, and Elizabeth Stein in commenting on drafts of this 
testimony. The errors and inconsistencies that remain are mine alone. 
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Testimony of Patricia Lee Rcfo on the Nomination of Solicitor General Elena Kagan as 
Associate Justice on the Supreme Court of the United States 

I am a partner in the law finn of Snell & Wilmcr in Phoenix, Arizona and Co-chair, with 
Dean JoAnne A. Epps of Temple University Beasley School of Law, of the Committee for the 
Evaluation of Supreme Court Nominees of the National Association of Women I.awycrs 
(“NAWL”). On behalf of NAWL, I submit this te.stimony for the record in support of the 
confirmation of Solicitor General Elena Kagan. 

The mission of the Committee is to review and evaluate the qualifications of each 
nominee to the United States Supreme Court with an emphasis on laws and decisions regarding 
women’s rights or that have a special Impact on women. After careful evolution ofGcneral 
Kagan’s background and qualifications, the Committee has concluded that General Kagan is well 
qualified for this position, which is the highest recommendation permitted. Based on its 
exten.sive review, the Committee is confident that General Kagan possesses the requisite 
intellectual and analytic talent, judicial temperament, and professional demeanor to serve on the 
highest court in the land. The Committee is equally confident that she will approach ca.scs and 
controversies with a mind that is open to all perspectives and with an appreciation of the 
professional and societal difficulties encountered by women and minorities, We therefore 
encourage your vote in favor of her confirmation. 

Founded over 1 00 years ago, and with thousands of members from all 50 states, NAWL 
is committed to supporting and advancing the interests of women lawyers and women’s legal 
rights. From campaigning in the early 1 900's for women’s voting rights and the right of women 
to serve on juries, to supporting in 2009 the Lilly Ledbetter Fair Pay Act, NAWL has been a 
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supporter of the interests of women. As such, NAWI. cares deeply about the composition of the 
Supreme Court and insuring that it includes the perspectives of all Americans, especially those of 
wiomcn, not just because most of our members arc women, but because alt of our members care 
about issues that affect women. This is the fourth nomination on which the Committee has 
submitted an evaluation and recommendation. 

NAWL’s recommendation today is ba.sed on the work of NAWL's Committee for the 
Evaluation of Supreme Court Nominees. In accordance with NAWL procedures, the Committee 
independently evaluated the qualifications of General Kagan to serve as an Associate .lusticc of 
the Supreme Court. The Committee placed special emphasis on matters regarding women's 
rights or that have a special impact on women. The 21 Committee members, appointed by the 
President of NAWL, include law profc.ssors and a law school dean, appellate practitioners and 
lawyers concentrating in litigation. 

The Committee’s work was extensive and exhaustive. We read thousands of pages of 
documents relating to General Kagan including her published articles, her publicly available 
speeches and voluminous other materials relating to her work as a scholar, as a law clerk and as 
an advocate in her various positions from Dean of Harvard Law School to Solicitor General and 
White House counsel. Committee members reviewed these documents as part of its assessment 
of General Kagan’s ability to present sound legal analysis. While advocacy w'rilings do not 
necessarily represent personal views and opinions, those writings were assessed for quality of 
reasoning including appropriate reliance on precedent. 

In addition, members of the Committee interviewed well over 100 people who know 
General Kagan in a variety of capacities. Those interviewed included fonner colleagues in her 
various positions in the government and academia, former students, professional acquaintances. 
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tbnncr classmates, fellow law' elerks and others with knowledge of Cieiieral Kagan and her 
qualifications. The purpose of the interviews was to obtain information regarding General 
Kagan’s legal abilities, legal philosophy and temperament, as well as information concerning her 
record of hiring and treatment of w'omcn, particularly during her tenure as the Dean of Harvard 
Law School. During the interviews, the Committee also sought information on the following 
specific topics; Women and the Workplace; Women and the Criminal Justice System; Women 
and Health Care; Women and Education; Women and Family; Women in the Military; Women 
and Finance; Women and Retirement; Policies and Laws Impacting Multicultural Women; 
Enforcement of Statutes regarding Women’s Rights; Federal versus State Law Relief; and any 
other issues with likely impact on w'omcn. 

OF those interviewed about General Kagan, one described her as having the potential to 
be "a great justice and to live up to the legacy of replacing a true legal giant.” Another predicted 
that Kagan would be one of the best 15 justices to ever serve on the Court. Another said General 
Kagan will be the "Justice of the Ages." In over 100 interviews, not one person questioned her 
skill, intellect or capability. All emphasized her openness to listening to all disparate sides of an 
issue. Support for her nomination to the Supreme Court came from all demographic groups. 

General Kagan has a keen intellect, as well as a deep knowledge of and respect for the 
Constitution, which she has repeatedly demonstrated in her writings and statements. She has 
already served in two of the highest positions in our nation’s legal profession - Dean of Jlarvard 
Law School and Solicitor General of the United States - with great distinction and success. We 
note that she was also the first women to hold cither of these positions. Her tenure in these 
positions was marked by accomplishments, leadership and the highest quality legal thinking. In 
addition, our extensive interviewing process indicates that General Kagan was a leader in 
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bringing diversity into the hiring process of Harvard Law School. She is clearly an elTectivc 
consensus builder. Moreover, the Committee believes that the fact that she has never served on 
the bench will bring a diversity to the current Supreme Court that will enhance and enrich its 
deliberations. We believe she will follow in the footsteps of many of our finest Supreme Court 
Justices who also did not have prior judicial experience. 

Finally, while the Committee does not support her nomination simply because she is a 
woman, it is long pa,st time to increase the number of women who serve on the Court. With her 
confirmation, you will be taking an important step to rectify the centuries-old disparity in the 
representation of women on our highest court. 

For all of these reasons, NAWL strongly supports the confirmation of Solicitor General 
Elena Kagan to be an Associate Justice of the United States Supreme Court. 
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HARVARD LAW SCHOOL 

CiVMHKIUGB - MASSAOHL'SE'n-S • Wl'* 


David Rosenberj; 

Lee S. Kreindler Prwfesjor of Law 


Di rect ltne;i 
tniail:| 


June 28, 2010 


Senator Patrick Leahy 
Senator Jeff Sessions 
United States Senate 
Committee on the Judiciary 
224 Diiksen Senate Office Building 
Washington, DC 20510 


Dear Senator Leahy and Sessions: 

I am a memher of the F larvard Law School (HLS) faculty and write to provide 
information that may be of relevance to your consideration of Solicitor Generj Elena 
Kagan’s nomination to become an Assocute Justice of the United States Supreme Court. In 
particular, the information concerns my experience with then Dean Kagan regarding a 
clinical externship program I supervise that provides legal research support for the 
Countertenorism Section of the National Security Division of the Department of Justice. 
Under this program, which began in the fall of 2004, between 4-7 students are accepted 
annually to provide legal research for 5-10 hours a week over the course of two semesters on 
projects relating to ongoing prosecutions and invesdgations, as well as to matters of more 
general application, such as production of a manual of jury instructions for counterterrorism 
trials. 


I simply want to report the fact that then Dean Kagan’s backing for the program was 
full, unwavering, and critically important to its creation and continuing effectiveness and 
success to date. Indeed, DoJ was reluctant to initiate such a program without Dean Kagan’s 
connimadon of the school’s support for the program, including an assurance chat faculty, 
facilidcs, and even financial resources would be provided as needed to enable students to 
complete their assignments. Dean Kagan supplied the assurance because, as she indicated to 
me, the proposed program promised students a unique educational experience throv^h the 
opportunity of working with and being trained by a highly competent group of DoJ 
attorneys and of performing imponant service to the nation. 

Over the course of her tenure, Dean Kagan intervened to facilitate the program by 
advising or encouraging the Office of Clinical Studies to adjust general requirements for 
participation in clinical externships to avoid overhuidening or deterring student participation 
in the countenerrorism clirucaJ and also to avoid impos uig unnecessary costs on DoJ. Some 
requirements that were modified concerned the signing and filing of forms. 
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One nuxlificaTion, however, concerned a matter of substance and presented the 
possibility of ending the program outright. In 2005, the Clinical Office rules were changed 
to require all externship students to submit to the Office copies of writings they created as 
part of their clinical work Unlihe much clinical externship work, students in the 
countertenrorism program nes'er create writings that become pan of any judicial or other 
public record. DoJ informed me that they were iinlikelyto continue the program if this 
disclosure requirement remained in place. 

In support of a request to Dean Kagan and the Qinical Office to waive this 
requirement, I made the case that the student work is always strictly privileged and 
Confidential and of course may at rimes involve nauonal secuncy-sensitive matters. Upon 
this representation, I was informed by the Qinical Office that the requirement would be 
waived for students in my program because the cost of losing the program greatly exceeded 
the admimsuaiive benefits of the disclosures. I don’t know the actual extent of Dean 
Kagan’s involvement in this decision, but 1 strongly suspect it was substantial. I infer tliis 
from both the deliberative nature of the response I received, which was consistent with the 
svay the Dean directly treared other questions tekiing to the program, and the expression of 
support and appreciation for the pnogram’s educational value. 

In closing, I affirm that I received no teaching credit, remuneration, or other benefit 
from or in connection svith ihe program’s existence, so I am not supplying this intormarion 
for any reason other than its possible utility in your decision-making process. I also believe 
that the counterterrorism clinical received no special considerarion from the Dean. She 
exercised her normal decanal discretion after deliberative, careful examination of the 
evidence and interests involved, seeking orjy to do what she evidently did for all HLS 
programs, to gain maximum benefit for school’s education mission. On the other hand, we 
received support that was always offered and given ungrudgingly. 

Sincerely yours, 

David Rosenberg 
Lee S. K reindler Professor of La w 
Harvard Law School 
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I July20i0 

TIvStiimony Befouk kie Sena I E Committee o\ the Judiciary 
Ronald D. Rotunda 


You have asked my opinion regarding the instances in which Solicitor General bCagan 
should disqualify herself under 28 U.S.C.A. § 455. The relevant subsections are as follows; 

§ 455. Disqualincation of justice., judge, or magistrate judge 

(a) Any justice, judge, or magistrate judge of the United States shall 
disqualify himself in any proceeding in which his impariiaiiry might 
reasonably he questioned. 

(b) Me shall also disqualify himself in the following circumstances: 


(3) Where he ha.s ser\^cd in govennnental employment and in 
such capacity participated as counsel, adviser or material witness 
concerning the proceeding or expressed an opinion concerning 
the merits of the particular case in controversy; 

(d) For the purposes of this section the following words or phrases shall 
have the meaning indicated: 

(!) "proceeding" includes pretrial, trial, appellate review, or 
other stages of litigation . . . 

(e) No justice, judge, or magistrate judge shall accept from the parties to 
the proceeding a waiver of any ground for disqualification enumerated 
in siihsevHon ib). Where the ground for disqualification arises only under 
subsection (a), waiver may be accepted provided it is preceded by a full 
disclosure on the record of the basis for disqualillcation. 

(f) [Omitted].' 

In interpreting §455(d)(l), wc must lake into account that it appears to be augmented by 28 
U.S.C.A. § 455(a), which requires that any federal judge "shall disqualify himself in any 
proceeding in which his impartiality might reasonably be questioned." 


I am ailaching an updated resume for your information. 
Emphasis added. 
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Congress enacted § 455(b)(3) in response to eases like Laird r, I'atiim, 409 U.S. 824 
(1972). Respondents in Laird moved to disqualify Justice Rchnquist because "of his appearance 
as an c.xpcrt witness for the Justice Department and Senate hearings inquiring into the subject 
matter of the ease, because of his intimate knowledge of the evidence underlying the 
respondents’ allegations, and because of his public statements about the lack of merit in 
respondents’ claims.”' Justice Rehnquist acknowledged that the respondents were — 

substantially correct in characterizing my appearance before the Ervin 
Subcommittee as an “expert witness for the Justice Department” on the subject of 
statutory and constitutional law dealing with the authority of the Executive 
Branch to gather information. They are also correct in stating that during the 
course of my testimony at that hearing, and on other occasions, I expressed an 
understanding of the law, as established by decided cases of this Court and of 
other courts, which was contrary to the contentions of respondents in this ease. ' 

Justice Rehnquist also conceded that he had referred to Laird v. Taliim, by name, “in my 
prepared statement to the Subcommittee, and one reference to it in my subsequent appearance 
during a colloquy with Senator Ervin.”' 

At the time of this case, the relevant statutory language read: 

Any ju,sticc or judge of the United States shall disqualify himself in any ease in 
which he has a substantial interest, has been of counsel, is or has been a material 
witness, or is so related to or connected with any parly or his attorney as to render 
it improper, in his opinion, for him to sit on the trial, appeal, or other proceeding 
therein.' 

Applying this language of the statute, Ju.sticc Rchnquist refused to disqualify himself. 

At the time, many people thought that Rchnquist should have recused himself and the 
statute should be revi.sed to make that clear, lienee. Congress responded by amending the 
language* so that it includes the following language: “participated as counsel, adviser or material 


409 U.S. 824, 825 (Memorandum of Rchnquist, .1.).. 

' 409 U.S. 824, 825-26 (Memorandum of Rchnquist, J.). 

' 409 U.S. 824, 826-27 (Memorandum of Rehnquist, J.), 

’ 409 U.S. 824, 825 (Memorandum of Rchnquist, J.). 

* 1974 U.S. Code, Congressional & Administrative News 6.351, 6355 -6356 

(1974), H.R. REP. 93-1453, H.R. Rep. No. 1453, 93TH Cong., 2nd Scss. 1974. 1974 
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witness concerning the proceeding or expressed an opinion concerning the merits of the 
particular case in controversy." The statute no longer requires that the judge have appeared as 
‘‘of counsel.” There is no requirement that the government lawyer (now judge or justice) have 
appeared on the brief. 

Clearly, Rchnquist would have had to disqualify himself in Laird v. Tatum, if he had 
applied the test of this amended statute. The scope of that statute as applied to Solicitor (ieneral 
Kagan is the focus of my testimony. 

First, it is clear that §455 applies to all federal Judges, including those on the Supreme 
Court. It refers, after all, to any Judge, or ntagistratc judge of the United States." In 

addition, the disqualification that §455(b)(3) imposes that is so important that the parties cannot 
waive it.^ 

Under this standard. Solicitor General Kagan obviously is correct when she says that she 
must recuse herself in all cases in which she is counsel of record. However, her obligation to 


U.S.C.C.A.N. 6351, 1974 WL 11635 (Leg. Hist.) refers specifically to the result in Laird in 
Tatum: 


"Subsection (b)(3) of the amended statute is an addition to the language of 
the ABA canon on disqualification. It is intended to cover the situations which 
can occur during the first two or three years of Judicial service of a lawyer who is 
appointed to the bench from service as a government lawyer, fhis situation occurs 
more frequently in the federal Judicial system than it does in state Judicial sy.stems 
and for this reason the committee believes that the federal statute should be more 
explicit than arc the minimum standards adopted by the ABA for application in all 
the states. Subsection (b)(3) carries forward from subsection (b)(2) a required 
disqualification where the judge, as a government lawyer, had acted as counsel, 
adviser or material witness concerning the proceeding. In addition, the judge must 
disqualify himself where, as a government lawyer, he had expressed an opinion 
concerning the merits of the particular case in controversy. Thus, subsection 
(b)(3) is a statutory solution to the problems which have confronted many of our 
federal Judges who came to the bench from prior service as a District Attorney, 
from the Department of Justice or from a federal agency. For example, Mr. Justice 
Byron White felt compelled to a.sk for a legal memorandum to guide his decision 
whether to remain in cases which were in the Department of Justice during his 
scrv'icc there. A variation of this problem arose in Laird v. Tatum, 408 U.S, I, 
wherein Mr. Justice William Rchnquist found it necessary to explain in a separate 
memorandum (409 U.S. 824) his decision not to disqualify himself because of 
prior testimony before a congressional committee.” 

’ 28 U.S.C.A. § 455(c). 
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disqualify herself docs not slop there. She also much recuse herself in all situations where she 
was an adviser “concerning the proceeding” or where she ''expressed an opinion concerning the 
merits of the particular case in controversy.” 

The statute defines “proceeding" broadly, to include “pretrial, trial, appellate review, or 
other stages of litigation.”* “Proceeding” is not limited to trial because it includes all stages of 
litigation. The question is whether it includes steps preparatory to litigation, even if those steps 
occur before a case is actually filed. We know that other federal judicial rules governing 
disqualification refer to “proceeding” and acknowledge that a proceeding can be “pending" or 
“impending.”'’ 

(n addition, the United States Courts webpage advises that: 

Judges may not hear cases in which they have either personal knowledge 
of the disputed facts, a personal bias concerning a party to the case, earlier 
involvement in the case os a lawyer, or a financial interest in any parly or 
subject matter of the case, 

The lawyer may have been involved in advising how the litigation should be structured, in which 
ease she would have had “earlier involvement in the caste as a lawyer,” 

It is not unusual for a lawyer to be involved in preparation for a particular case being 
filed by the client, or in preparation for expected litigation to be filed against the client. That 
advice is not part of “pretrial” in the sense that there is no motion or discovery in connection 
with pretrial matters. However, it is part of "pretrial" in the sense that it occurs prior to expected 
litigation; one of the “stages of litigation" occurs when the lawyer is preparing for particular 


" 28 U.S.C.A. i)455(d)(l). 

’’ E.g., Rccu-sal: Analysis of Case Law Under 28 U.S.C. §§ 455 & 144 (Fed. 

Judicial Center 2002) (discussing United States iv Microsoft, 253 F.3d 34 (D.C. Cir. 2001), at p. 
35 & n. 155, liitir.A'vvvvw. llc.uov i.niblic./pdr.n.siylooku n.-'rccu sul.pdf-Sfile.rcciisal.pdf . See also, 
Ronald D. Rotunda, Judicial Comments on Fending Cases: The Ethical Restrictions and the 
Sanctions - A Case Study of the Microsoft Litigation, 200 1 U. ILL. L. Rev, 6 1 1 (200 1 ). 

http: Avww .uscoti rts.izov Rulcs.A.ndPolicies/Co(.lcsOfCo!Kluct.asp,x (emphasis 
added). See also, e.g., Gt;iDE ro Judiciary Policy, Ethics and Judicial Conduct, volume 2, at p. 
55-1 (June 2009), http:, Avww.uscoiirts.u ov-'nsconrts/R ulcs.AiidPolicics conduct/ Vol()2B-rii(P- 
( R -<C-Po sl2U .SCOL: R fS dju blA dy; isorvOns.pdf . 

" To start, a ‘judge should not make public comment on the merits of a matter 
pending or impending in any court.’” (emphasis added). 
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litigation that one expects to file or to defend, Kither pre-litigation .strategy or pre-litigation 
investigation is one of the things that lawyers do. 

For example, United Stales v. Arnpriester," held that §455(b)(3) applies and requires a 
judge to disqualify him.sclf in a criminal ease because he was the Li.S. Attorney at the time of an 
“investigation preceding the indictment”'^ that eventually led to indictment. The court 
emphasized: “there can be no prosecution unless it is preceded by investigation.”'' The court 
relied on both §§ 455(a) [impartiality might reasonably have been questioned] & 455(b)(3) [he 
had .served in government employment as counsel in connection with indictment] in reaching its 
result. The trial judge was not personally involved in the investigation. It simply occurred under 
his watch. 

Hence, if General Kagan was offering advice in connection with particular litigation that 
the United States w'ould file, or that the United States expected that particular litigation would be 
brought against it, it i.s likely that §455(b)(3) as augmented by !;455(a) would apply. 

We do not know how many cases where Solicitor General Kagan must disqualify herself 
if she is confirmed, but this statute assuredly requires disqualification in many instances where 
she is not counsel of record. The statute docs not limit disqualification to eases where General 
Kagan’s name is on the brief, nor does the statute require that she express her opinion “in 
writing.” 

Several years ago, the Solicitor GcncraTs office" handled or offered advice on many of 
the detainee cases, even in the lower courts, and gave advice on many issues related to those 
eases. 1 do not know if the Solicitor General’s office is still involved on that issue. If it is, 
General Kagan would disqualify herself in tho.se cases because she was involved as an “adviser” 
or “expressed an opinion concerning the merits of the particular case in controversy.”"’ The 


" 37 F,3d 466(9"' Cir. 1994). 

37 f.3d at 466 (emphasis added). 

37 l-.3d at 467. 

" United States, v. Arnpriester. 37 F.3d 466 (9th Cir. 1994) disqualified a judge 
(and former U.S. Attorney) because of actions that an assistant U.S. Attorney took while the 
judge was the U.S. Attorney. The U.S. Attorney was not personally involved in the 
investigation. Nonetheless, the court disqualified the Judge (who w'as the former U.S. Attorney): 
“This analysis imputes to the United Slates Attorney the knowledge and acts of his assistants.” 
37 F.3d at 467, 

Carter G. Phillips, a former assistant to the Solicitor General, has said that she 
should interpret the statute broadly, and she should therefore disqualify herself from any ease in 
which she participated in “conversations — regardless of whether she ultimately signed the 


s 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 01034 Fmt 6601 


Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUDl PsN: CMORC 



1025 


- 6 - 


Ronald D, Rotunda 

advice, given the language of the statute, would relate to the “merits of the particular ease” and 
not simply observations about law in general or law involving another ease, as opposed to law in 
the particular case that is now before her as a Supreme Court Justice. It is not necessary that she 
be listed as “of counsel" on the brief or be eounsel of record. The fact that she gave advice about 
the proceeding is all that is necessary to require her to disqualify herself The Solicitor General 
will have to search her records and make sure that she disqualifies herself in such 
circumstances. 

Similarly, if the Administration has asked her advice (and she has given it) on the 
constitutionality of proposed legislation in connection with contemplated litigation so that it can 
be said that she has expressed an opinion concerning the merits of a particular case in 
controversy, she should disqualify herself if that case ever comes to the Supreme Court. 

There arc only a few cases that interpret this section. ’’ None involve the Solicitor 
General, but that is not suqtrising because it has been over 40 years since a Solicitor General has 
moved to the high court.'" Yet, the same basic principles discussed above still apply. We do not 
know if the Department of Justice (c.g., the Office of Legal Counsel), or the White House, asked 


office’s filing.” See, Seth Stern, CQ Today, Kagan's Criteria for Recusals Not Wide Enough, 
Say Legal Scholars, 5/18/2010, 2010 WLNR 10665560. 

For example, if she gave advice or w'as involved in lower court litigation in 
California involving the Defense of Marriage Act, she would have to disqualify herself on that 
litigation. It does not matter if her involvement was in support of DOMA or against it. If she was 
involved in that case, she cannot sit on it if it conies before the U.S. Supreme Court. See, e.g., 

“Consistent with convention. SG Kagan's name does not appear on the 
district-eourt brief But two former senior DOJ officials have confimied that, 
under usual praetices, she surely must have been aware of, and approved, the 
positions taken in it.” Ed Whelan, him: -vvww. national review, com, hciicli- 
m etnos.''4d585 '. si’-ka»an-break.s-her-v-ows.AHl-wiiolaii (Aug. 1 8, 2009). 

I do not know if General Kagan was involved with this California case, but she can tell 
us. If she gave any advice regarding the Govenunent’s brief, she would have to disqualify herself 
in that litigation 

See 34 A.L.R. Fed. 2d 589 (Originally publi.shod in 2009), 

'* E.g.. United Stales v. Arnpriesler, 37 F-3d 466 (O'" Cir. 1994), discussed above. 

See also, Mixon v. United States, 620 F.2d 486 (5th Cir. 1 980)(pcr curiam), held that a magistrate 
judge was automatically disqualified to hear a motion for reduction of the sentence because the 
magistrate judge was the Assistant United States attorney who had represented the government 
in earlier proceedings on the defendant’s motion for reduction of sentence. 
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her advice on how lo struclure health care legislation in order to prepare for particular litigation, 
or if she has “expressed an opinion concerning the merits” of the litigation that various states have 
recently Hied, if she has. must disqualify herself if that ease goes to the Supreme Court. 

In short. Solicitor Ocncral Kagan should disqualify herself in all instances where 
participated as counsel, "adviser or material witness concerning the proceeding or expressed an 
opinion concerning the merits of the parlieiilar case in controversy.” Her disqualification docs 
not limit itself to eases where she is counsel of record. Under 28 U.S.C.A. § 455(b)(3), General 
Kagan must recuse herself from: 

• Cases in which she approved appeals and/or amicus filings, whether or not 
she was “counsel of record;” 

• Cases where she gave advice about, or "expressed an opinion concerning the 
merits of the particular case in the lower courts, or approved of lower court 
briefs in a case, although she is not listed a counsel on the brief; 

• Cases in which she sal in on meetings with counsel and thereby 
"participated as counsel, adviser or material witness concerning the 
proceeding or expressed an opinion concerning the merits of the 
particular case in controversy,” even though Deputy Solicitor General 
Neal K. Katyal is listed as the counsel of record; ’’ 

• Cases in which the Supreme Court asked the Solicitor General whether it 
should hear the ease; 

• Cases before the time she was officially confirmed as Solicitor General if 
she gave advice or expressed an opinion concerning the merits of the 
particular case with Government lawyers who would soon become 
subordinate to her once she was officially confirmed; 

• Cases in litigation where the Department of Justice or other Government 
lawyers (c.g., lawyers in the office of Counsel to the President) may have 
asked for her views on questions of constitutional significance or where 
she offered other legal advice; and, 

• Cases in the lower courts in which the Department of Justice solicited her 
views. 


> In all of these circumstances, it docs not matter if 
her advice was oral or written, because the statute 
does not draw that distinction. 


The court in United States i'. Arnpnesler, 37 F.3d 466 (9th Cir. 1994). 
disqualified a judge because actions were taken by an assistant U.S. Attorney when the judge 
was U.S. Attorney. The U.S. Attorney was not personally involved in the investigation. 
Nonetheless, the court disqualified the judge and former U.S. Attorney: “This analysis imputes to 
the United States Attorney the knowledge and acts of his assistants.” 37 F.3d at 467. 
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> And, if she recuses herself, her disqualification is 
not subject to wavier by the parlies, pursuant to 28 
U.S.C.A. § 455(e), which provides that no justice 
‘'\shall accept from the parties to the proceeding a 
waiver of any ground for disqualification 
enumerated in subsection (b)!" 

We do not know how many cases that would be. However, she has been Solicitor 
General for a relatively short time, so the number of cases may not be that large. In addition, 
over the course of the next year or so, wc should expect that number of disqualifications should 
drop substantially. 
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June 29. 2010 

fion!c Page 

http;. WWW ! .chap i nanrroluiK I 


Office Address: 

Chapman University School of Law 
Room 406 

One University Drive 
Orange, C A 92866-1005 
(714)228-2698 
Fax; (7 14)228-2576 


Experience: 

Since January 2009 Doy & Dee Henley Chair and DisriNOUiSHED 

Professor of JuRispRUORNCf^ Chapman 
University School of Law 

August 2008- December Professor of Law, Chapman University School of 
2008 Law 


June 17, 2009 - Jan. 31, Commissioner, Fair Political Practices Commi.ssion 
2013 a regulatory body of the Stale of California, 

2006- August 2008 Universi'I'y Professor and Professor of Law, 


George Mason University 

2002-2006 The Gforoi: Mason University Focndation Professor 

oi Law, George Mason University School of Law 


Nov. to Dee. 2002 Visiting Scholar, Katholicke Univcrsiieit Leuven, 

Paculty of Law, l.euvcn. Belgium 

May 2004 Visiling Lecturer, The Inslitulc for Law and 

Hconomics, Institut fiir Rccht und Okonomik, The 
University of Hamburg, Gennany 


June 2004-May 2005 


Special Counsel lo General Counsel, Department of 
Defense, The Pentagon 


December 2005 Visiting Lecturer, The Institute for Law and 

Economics, Institut fiir Rccht und ()konomik. The 
University of Hamburg, Germany 
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2002 


Since 2002 


Fall, 2001 

Spring & Fall 2000 


Spring, 1999 


August 1980- 1992 


The Albert H. Jennbr, Jr. Processor of Law, 
University of Illinois College of Law' 

The Albert K. Jenner, Jr. Profe.ssor of Law, 
Kmeritus, University of Illinois College of 
Law 

Visiting Professor, George Mason 
University School of Law 

Cato Institute, VVa.shington, D.C.; 
Senior Fellow in Constitutional Studies 
[Senior Fellow in Constitutional Studies, 
2001-2009] 

Visiting Professor, holding the JOHN S. 
Stone Endowed Chair of Law, University 
of Alabama School of Law 

Professor of Law, L'niversity of Illinois College of 
Law 


March 1986 Fulbright Profestsor, Maracaibo and 

Caracas, Venezuela, under the auspices of the 
Embassy of the United States and the Catholic 
University Andres Bello 

January - June, Fulbright Research Scholar, Italy 

1981 


Spring 1981 Visiting Professor of Law, European 

University Institute, Florence, Italy 

August 1977 - August. Associate Professor of Law, University of Illinois 

College of I.aw 


August 1974 - August Assistant Professor of Law, University of Illinois 

College of Law 

April 1973 - July 1974 Assistant Counsel, U.S. Senate Select Committee on 

Presidential Campaign Activities 

July 1971 - April, 1973 Associate, Wilmer, Cutler & Pickering Washington, 

DC 
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August 1970 July 1971 Law Clerk to Judge Walter R. Mansfield, Second 

Circuit, New York, N.Y. 


Education: 

Legal: Harvard Law SCHOOL (1967- 1970) 

Harvard Law Review, volumes 82 & 83 
J.D., 1970 Magna Cum Laude 

College: Harvard Coi.LEGE (1963- 1967) 

A.B., 1967 Magna Cum Laude in Oovcrnmcni 

Member; 

American Law Institute (.since 1977); Life fellow of the American Bar foundation (since 
1989); Life fellow of the Illinois Bar foundation (since 1991); The Board of Editors, fhe 
Corporation Law Review (1978-1985); New York Bar (since 1971); Washington, D.C. Bar and D.C. 
District Court Bar (since 1971); Illinois Bar (since 1975); 2"“' Circuit Bar (since 1971); Central 
District of Illinois (since 1990); Circuit (since 1990); U.S, Supreme Coun Bar (since 1974); 4‘'' 
Circuit, since 2009. Member: American Bar A.ssocintion, Washington, D.C. Bar Association, Illinois 
State Bar Association, Seventh Circuit Bar Association; The Multistate Professional Responsibility 
Examination Committee of the National Conference of Bar Examiners (1980-1987); AALS, Section 
on Professional Responsibility, Chairman Elect (1984-85), Chairman (1985-86); Who’s Who In 
America (since 44'*' Ed.) and various other W'ho's Who; American Lawyer Media, L.P., National 
Board of Contributors ( 1 990-2000). 

Scholarly Influence and Honors: 

Symposium, Interpreting Legal Citatians. 29 Journal OF Legal Studios (part 2) (U. 
Chicago Press, Jan. 2000), sought to determine the influence, productivity, and reputation of law 
professors. Under various measures. Professor Rotunda scored among the highest in the nation. 

E.g., scholarly impact, most-cited law faculty in the United States, 17'*' (p. 470): reputation of 
judges, legal .scholars, etc. on Internet, 34"' (p. 331); scholar’s non-scholarly reputation, 27'*' (p. 
334); mo.st influential legal treatises since 1978. 7'*' (p. 405). 

In May 2000, American Law Media, publisher of The American Lawyer, the National 
Law Journal, and the Legal Times, picked Professor Rotunda as one of the ten most influential 
Illinois Lawyers. He was the only academic on the list. 

• Appointed University Professor, August 2006, George Mason University. 

• The 2002-2003 New Edticationa! Quality Ranking of U.S. Law' Schools (E.QR) 
ranks Professor Rotunda a.s the eleventh most cited ofall law faculty in the United 
States. See lillp:.7w w\v.lcilc rran l'i!igs.convf<i c uiiv.'2 0()2facul iv iiiiixn:i cues shi m i 


s 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 01040 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



1031 


- 12 - 


• Selected Univkrsity Scholar for 1996-1999. University of Illinois. 

• 1989, Ross and Helen Workman Research Award. 

• 1984, David C. Baum Memorial Research Award. 

• 1984, National Institute for Dispute Resolution Award. 

• Fall, 1980, appointed Associate, in the Center for Advanced Study, University of 

Illinois. 

List of Publications: 

Books: 

Problfais a.nd MaVI trials on Professional Responsibility (Foundation Press, Mineola, 
N.Y.. 1976) (with Thomas D. Morgan). 

CaLIIORKIA Sum.EMKNT TO PROBLEMS AMI MaIKRIALS ON 
Professional Responsibii.ii'y (Foundation Press, Mineola, N.Y., 1976) (with 
ThonuLS D. Morgan). 

1978 Supplement to Probi.ems and Materials on Professional 
Responsibilhy (Foundation Press. Mineola, N.Y., 1978) (with Thomas D. 
Morgan). 

1979 Problems, Cases and Readings Supplement to Problems and 
Materials ON Professional Rlsponsibili ty (Foundation Press. Mineola, N. Y., 

1979) (with Thomas D. Morgan). 

1979 California Rules Supplement to Problems and MATERiAt.s on 
Professional Responsibility (Foundation Press, Mineola, N.Y., 1979) (with 
Thomas D. Morgan). 

1979 Standards Supplement to Problems and Materials on 
Professional Responsibility (Foundation Press, Mineola, N.Y., 1979) (with 
'Fhomas D. Morgan), 

1980 California Rules Supplement ro Problems and Materials on 
Professional Responsibility (Foundation Press, Mineola, N.Y., 1980) (with 
Thomas D. Morgan). 

1980 Standards Supplement to Problems and Materials on 
Professional Responsibility (Foundation Press, Mineola, N.Y., 1980) (with 
Thoma.s D. Morgan), 

CONSTITLTIONAI, Lavv (W'c,st Publi.shing Co., St. Paul, Minnesota, 1978) (a one volume 
treatise on Constitutional I,aw) (with .lohn E. Nowak and J. Nelson Young). 
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1978 Siii'i't.HMCNT 10 Constitutional Law (West Publishing Co., St. 

Paul. Minnesota, 1978) (with John K. Nowak and J. Nelson Young). 

1979-1980 SUPPLKMLNT TO Constitutional Law (West Publishing Co., 

St. Paul, Minnesota, 1979) (with John H. Nowak and J. Nelson Young). 

1982 Supi>li..mrnt to Constitutional Law (West Publishing Co., St. 

Paul, Minnesota, 1982) (with John K. Nowak and J. Nelson Young). 

Modern Constitutional Law: Cases & Notes (West Publishing Co., St. Paul, 
Minnesota, 1981). 

1981 Supplement TO Modern Con.stitutional Law (West Publishing 
Co., St. Paul, Minnesota, 1981). 

1982 Supplement to Modern Constitutional Law (West Publishing 
Co., St. Paul, Minnesota, 1982). 

1983 Suppt.EMENT to Modern Constitutionai. Law (West Publishing 
Co., St. Paul, Minnesota, 1983). 

1984 Supplement to Modern Constitutional Law (West Publishing 
Co., St. Paul, Minnesota, 1984). 

Problems and Materials on Proke.ssional Responsibility (Foundation Press, Mineola, 
N.Y., 2d cd. 1981) (with Thomas D. Morgan). 

1981 Standards Supplement to Problems and Materials on 
Professional Responsibility (Foundation Press, Mineola, N.Y,, 1981) (with 
Thomas D. Morgan). 

1983 Standards Supplement to Problb.ms and Materials on 
Professional Responsibility (Foundation Press, Mineola, N.Y., 1983) (with 
Thomas D. Morgan). 

The Umted States Federal System: Legal Integration in the American 
Experience (Giuffre, Milan, 1982) (with Peter Hay). 

Six Justices on Civil Rights (Oceana Publications, Inc., Dobbs Ferry, N.Y., 1983) (edited 
and with introduction). 

Constitutional Law (West Publishing Co., St. Paul, Minnesota, 2d cd, 1983) (with John R. 
Nowak and .1. Nelson Young) (a one volume treatise on Constitutionai Law). 

Proebissionau Responsibility (West Publishing Co., 1984, Black l.ettcr Scries). 
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Problems and iVIateriai.s on Professional Responsibility (Foundation Press, Mineola, 
N.Y., 3d cd. 1984) (with Thomas D. Morgan). 

1984 Sei.ectfd Standards on Professional Responsibiuty 

(F’oundatioii Press, Mineola, N.Y. 1984) (with Thomas D. Morgan). 

1985 Selected Standards on Professional Responsibilii y 

(Foundation Press, Mineola, N.Y. 1985) (with Thomas D. Morgan). 

1986 Selected Standards on Proffessiokal Responsibiuty 

(Foundation Press, Mineola, N.Y. 1986) (with Thomas D. Morgan). 

1987 Sei.ected Standards on Proeessional Responsibiuty 

(Foundation Press, Mineola, N.Y. 1987) (with Thomas D. Morgan). 

Modern Constitliional Law: Cases & Notes (West Publishing Co.. St. Paul, 
Minnesota, 2d ed. 1985). 

1985 Supplement to Modern Constitutional Law (West Publishing 
Co., St. Paul, Minnesota, 1985). 

1986 Supplement to Modern Cdnstitutionai. Law (West Publishing 
Co., St. Paul, Minnesota, 1986). 

1987 Supplement to Modern Constitutional Law (Wc.st Publishing 
Co., St. Paul, Minnesota, 1987). 

1988 Supplement to Modern Constitutional Law (West Publishing 
Co., St. Paul. Minnesota, 1988). 

The Politics oe Language: Liberai.is.m as Word and Symbol (University of Iowa 
Press, 1986) (with an Introduction by Daniel Schorr). 

Treatise on Constitutional Law: Substance and Procedure (West Publishing Co., 
St. Paul, Minnesota, 1986) {three volume treatise) (with John E. Nowak and J. Nelson 
Young). 


1987 Pocket Part to Treatise on Constitutional Law (West 
Publishing Co., 1987) (with John E. Nowak). 

1988 Pocket Part to Tre.atise on Constitutional Law (West 
Publishing Co., 1988) (with John E. Nowak). 

1989 Pocket Part to Treatise on Constitutional Law (West 
Publishing Co., 1989) (with John E. Nowak). 
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1990 PocKHi Part to Treatise on Constituitonai, Law (West 
Publishing Co.. 1990) (with .lohn E. Nowak). 

1991 Pocket Part to Treatise, on CoNSTmenoNAL I.aw (West 
Publishing Co., 1991 ) (with .lohn B. Nowak). 

CoNSTiTtTIONAL Lavv (W'cst Publishing Co., St. Paul, Minnesota, 3d cd. 1986) (a one volume 
treatise on Constitutional Law) (with .lohn B. Nowak and J. Nelson Young). 

1 988 Pocket Part to Constitutional Law (W'cst Publishing Co„ 1 988) 
(with John li. Nowak). 

Joseph Story’s Covimentaries on the Constitution (Carolina Academic Press, 
Durham, N.C. 1987) (with introduction) (with John B. Nowak). 

Constitutional Law: Principles and Cases (W'est Publishing Co., St. Paul, Minnesota, 
1987). 

Problems anb Materials on Proeessional Responsibility (Foundation Pre.ss, Minoola, 
N.Y., 4‘'' cd. 1987) (with Thomas D. Morgan). 

1988 Selected Standards on Professional RESPONSiBii.ri'Y 

(Foundation Press, Mincola. N.Y. 1988) (with Thomas D. Morgan). 

1989 Selected Standards on Professional Responsibility 

(Foundation Press. VVestbury, N.Y. 1989) (with Thomas D. Morgan). 

1990 Selected Standards on Professional Responsiuu.ity 

(Foundation Press. W'estbury, N.Y. 1990) (with Thomas D, Morgan). 

Professional Responsibility (West Publishing Co., St. Paul, Minnesota, 2d cd. 1988, 
Black Letter Series). 

Modern Con.stitl'tional Law: Ca.ses and Notes (West Publishing Co., St. Paul, 
Minnesota, 3d cd. 1989). 

1989 Sunpi FiMENT TO Modern Constitutional Law (West Publishing 
Co., St. Paul, Minnesota, 1989). 

1990 Supplement TO Modern CoNSTm.TiONAi. Law (West Publishing 
Co., St, Paul, Minnesota, 1990). 

1991 Supplement to Modern Constitutional Law (West Publishing 
Co., St. Paul, Minnesota, 1991), 
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1992 SUPPLCMHKT iO Modern Constiiutionai, I.aw (West Publishing 
Co., St. Paul, Minnesota, 1992). 

Problems and Materials on Professionai, Responsibility (Foundation Press, 
Westbury, N.Y., 5"'' cd. 1 991 ) (with Thomas D. Morgan). 

1991 Selected Standards on Professional Responsibii.ity 

(Foundation Press, Westbury, N.Y, 1991) (with Thomas D. Morgan). 

1992 Selected Standards on Professional Responsibility 

(Foundation Press, W'estbury, N.Y. 1992) (with Thomas D. Morgan). 

1993 Selected Standards on Professional Responsibility 

(Foundation Press, Westbury, N.Y. 1993) (with Thomas D, Morgan). 

1994 Selectf.d Standards on Professional Responsibility 

(Foundation Press, Westbury, N.Y. 1994) (with Thomas D. Morgan). 

1995 Selected Standards on Professional. Responsibility 

(Foundation Press, Westbury, N.Y. 1995) (with Thomas D. Morgan). 

Constitutional Law (West Publishing Co., St. Paul, Minnesota, 4"' cd. 1 991) (a one volume 
treatise on Constitutional Law) (with John K. Nowak). 

Professional Responsibility (West Publishing Co., St. Paul, Minnesota, 3d ed. 1992, 
Black Letter Series). 

Treatise on Constitutional Law: Substance and Procedure (West Publishing Co., 
St. Paul. Minnesota, 2d cd. 1992) (Jour volume treatise) (with John E, Nowak). 

1993 POCKET Part to Constitution ai. Law (West Publishing Co., St. 

Paul, Minnesota, 1993) (with John B. Nowak). 

1994 Pocket Part to Constitutional Law (West Publishing Co., St. 

Paul, Minnesota, 1994) (with John E. Nowak). 

1995 Pocket Part to Constitutional Law (West Publishing Co., St, 

Paul, Minnesota, 1995) (with John H. Nowak). 

1996 Pocket Part to Constitutional I.aw (West Publishing Co., St, 

Paul, Minnesota, 1996) (with John E. Nowak). 

1997 Pocket Pare to Constitutional Law (West Publishing Co., St. 

Paul, Minnesota, 1997) (with John E. Nowak). 
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1998 PoCKKf Part to Consittutionai. Law (West Publishing Co.. St. 

Paul, Minnesota, 1998) (with John li. Nowak), 

1999 POCKET Part to Constitutional Law (W'esl Group, St, Paul, 
Minnesota, 1999) (with John E. Nowak). 

Modern CoNSTnunONAi, Law. Case;s and Notes (W'est Publishing Co., St. Paul, 
Minnesota, 4 "’ ed. 1993). 

1993 Supplement to Modern Constitutional Law (West Publishing 
Co., St. Paul, Minnesota, 1993). 

1994 SUPPLEMENT to Modern Constitutional Law (West 
Publishing Co., St. Paul, Minnesota, 1994). 

1995 SUPIT.EMKNT TO MODERN CONSTITUTIONAL LAW (Wc.St Publishing 
Co„ St. Paul, Minnesota, 1995), 

1996 Supplement to Modern Constitutional Law (West Publishing 
Co., St, Paul, Minnesota, 1996). 

Constitutional Law (West Publishing Co., St. Paul, Minnesota, S'*" cd. 1995) (a one volume 
treatise on Constitutional Law) (with John E, Nowak). 

Proble.ms and Materials on Proeessionae Responsibility (Foundation Press, 
Westbury, N. Y., 6''' ed. 1 995) (with Thomas D. Morgan). 

1996 Selected Standards on Proeessionae Responsibility 

(Foundation Press. Westbury, N.Y. 1996) (with Thomas D. Morgan). 

1997 Selected Standards on Professional ILesponsibility 

(Foundation Prc.ss, Westbury, N.Y. 1997) (with Thomas D. Morgan). 

1998 SELFtCTED Standards on Professional Responsibiuty 

(Foundation Press, Westbury, N.Y. 1998) (with Thomas L). Morgan). 

1999 Selected Standards on Professional Responsibility 

(Foundation Press, New York, N.Y. 1999) (with Thomas D. Morgan). 

2000 Selected Standards on Professional Responsibility 

(Foundation Press, New York, N.Y. 2000) (with ThoiTia.s D. Morgan). 

Professional Responsibility (West Publishing Co.. St. Paul, Minnesota, 4'*’ cd. 1995, 
Black Letter Series) (with computer disk). 
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I reatise on Constitutional Law: Substance and Procedure Bxi'andi d CD Rom Hdition 
(West Publishing Co., St, Paul, Minnesota, 1995) (with John B. Nowak). 

Modkrn Constitutionai. Law: Cases and Notes (West Publishing Co., St. Paul, 
Minnesota, 5*'' ed. 1997). 

1997 Supplement to Modern Constitutional Law (VVest Publishing 
Co., St. Paul, Minnesota, 1997). 

1998 Supplement to Modern Constitutional Law (West Publishing 
Co., St. Paul, Minnesota, 1998). 

1999 Supplement to Modern CONSTinrnoNAL Law (West Publishing 
Co., St. Paul. Minnesota, 1999). 

Treatise on Constitutional Law: Substance and Procedure (West Group, St. Paul, 
Minnesota, 3d ed. 1999) (J'lve volume treatise) (with John B. Nowak). 

2000 Pocket Part to Treatise on Constitutional Law: Substance 
AND Procedure (West Group, St. Paul, Minnesota, 2000) (with John B. Nowak). 

2001 POCKET Part to Treatise on Constitutional Law: Substance 
and Procedure (West Group, St. Paul, Minnesota, 2001) (with John R. Nowak). 

2002 Pocket Part to Treatise on Constitutional Law: Sub.stance 
AND Procedure (West Group, St. Paul, Minnc.soia, 2002) (with John H. Nowak). 

2003 Pocket Part to Treatise on Constitutional Law: Substance 
AND Procedure (West Group, St. Paul, Minnesota, 2003) (with John R. Nowak). 

2004 Pocket Part to Treatise on Constitutional Law: Substance 
AND Procedure (Wc.st Group, St. Paul, Minnesota, 2004) (with John E. Nowak). 

2005 POCKET Part to Treatise on Constitutionai. Law: Substance 
AND Procedure (Wc.st Group, St. Paul, Minnesota, 2005) (with John B. Nowak). 

2006 Pocket Part to Treatise on Constitutional Law: Substance 
AND Procedure (West Group, St. Paul, Minnesota, 2006) (with John B. Nowak). 

Problems and Materials on Proef.ssionai. Rf,sponsibii,ity (Foundation Press, 
Westbury, NY, ed. 2000) (with Thomas D. Morgan). 

2001 Selected Standards on Professional Responsibility 

(Foundation Press, New York, N.Y, 2001) (with Thomas D. Morgan), 
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2002 SKLiicrr.D Standards on I’rotkssional Responsibility 

(Foundation Press, New York, N.Y. 2002) (with Thomas 1). Morgan). 

2003 SitLECTED Standards on Protessional. Responsibility 

(F’oundalion Press, New York, N.Y. 2003) (with '['honias D. Morgan). 

Lf.gai; Ethics: TtiE Lawyer’s Deskbook on Proeessionae Responsibii.ity (ABA-West 
Group, St. Paul, Minn. 2000) (a Treatise on legal ethics, jointly published by the ABA 
and West Group, a division of Thomson Publishing). 

Modern Con.stitutionai, Law: Cases and Note:s (West Group, St. Paul, Minnesota, 6*'' 
cd. 2000). 

2000 Supplement to Modern Constitutionai, Law (West Group, St. 

Paul, Minnesota, 6"’ cd. 2000), 

2001 Supplement to Modern Constitutional 1,aw (West Group, St. 

Paul, Minnesota, 6"' cd. 2001). 

2002 Supplement to Modern Constitutionai, Law (West Group, St. 

Paul. Minnesota, 6"’ cd, 2002). 

Constitutional Law (West Group. St. Paul, Minnesota, 6*'' cd. 2000) (a one volume treatise 
on Constitutional Law) (with John b. Nowak). 

Professional Responsibii.ei y (West Group, St. Paul, Minnesota, 5"’ ed. 2001, Black Letter 
Scries). 


Professionai, Responsibility: A Student’s Guide (ABA-West Group, St. Paul, 

Minnesota, 2001). 

Legal Ethics: The Lawyer’s Deskbook on Professional Responsibility (ABA-West 
Group, St. Paul, Minn., 2'"' cd. 2002) (a Treatise on legal ethics, jointly published by the 
ABA and West Group, a division of Thomson Publishing). 

Professional Responsibility: A Student’s Guide (.ABA-West Group, St. Paul, 

Minnesota, 2"‘‘ cd. 2002). 

Proeessionae Responsibility (West Group, St, Paul, Minnesota, 6"' ed. 2002, Black Letter 
Scries). 

Legal Ethics in a Nutshell (West Group, St. Paul, Minnesota, L‘ cd. 2003, Nutshell 
Series) (with Michael 1. Krauss). 

Modern Constitltional Law: Cases and Notes (Thomson/West, St. Paul, Minnesota, 
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7lh ed. 2003). 

2003 Sopi'LhMKNi lo Modern CoN'Snn.n ioNAL Law ( Ihomson/Wcst, 

St. Paul, Minncsola, 2003). 

2004 SiJPPi.EMENT TO Modern Constitutional Law (rhomson/Wcsi, 

St. Paul, Minnesota, 2004). 

2005 Stjppi.EAiENiT TO Modern Constitution ai. Law (Thomson/West, 

St. Paul, Minnesota, 2005). 

2006 SUPPI.EMENT TO MODERN CONSTITUTION A I. LAW ('rhomSOn/WeSt. 

St. Paul, Minnesota, 2006). 

Proble.ms and Materials on Professional Responsibility (Foundation Press, New 
York, N.Y., 8th ed. 2003) (w'ith Thomas D. Morgan). 

2004 Sbi.ixt'ed Standards on Professional Responsibility 

(Foundation Press, New York, N.Y. 2004) (with Thomas D. Morgan). 

2005 Sblixted Standards on Professionai, Responsibility 

(Foundation Pres.s, Now York, N.Y. 2005) (with Thomas D. Morgan). 

Constitutional I, aw (Thomson/West, St. Paul, Minnesota, 7’'' ed. 2004) (a one volume 
treatise on Constitutional Law) (with John K. Nowak). 

Professional Responsibility (Thomson/West, St. Paul, Minnesota, 7'*’ ed. 2004, Black 
Letter Series). 

Principles of Constitutional Law (Thomson/West, St. Paul, Minne.sota, l“ ed. 2004) 
(with John E. Nowak). 

Legal Ethics: The Lawyer’s Deskbook on Profe.ssional Responsibility (ABA- 
Thomson.^West. St. Paul. Minn., 3"* ed, 2005) (a Treatise on legal ethics, jointly 
published by the ABA and Thom.son/West) (with John S. Dzienkow'ski). 

Professional Responsibility: \ Student’s Guide (ABA-Thomsoa/West, St. Paul, Minn., 
3"* ed. 2005) (a Treatise on legal ethics, jointly published by the AB.A and 
Thomson/West) (with John S. Dzienkowski). 

Principles of CoN,STTruTio.NAL Law (Thomson, /West, St. Paul, Minne.sota, 2'”' ed. 2005) 
(with John IL Nowak). 

Legal Ethics in a Nutshell (Thomson/West, St. Paul, Minnesota, 2"'* ed. 2006, Nutshell 
Series) (with Michael I. Rrauss). 
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Problkvis and Maikhiai.s on Prokessionai, Responsibii.ity (Foundalion Press, New 
York, N.Y., 9*'’ cd. 2006) (with Thomas D. Morgan). 

2006 Selected Standards on Professional Responsihiuty 

(Foundation Press, New York, N.Y. 2006) (with Thomas D. Morgan). 

2007 Sei.ected Standards on Professionai. Responsibii.ity 

(Foundation Press, New York, N.Y. 2007) (with Thomas D. Morgan). 

2008 Selected Standards on Professional Responsibility 

(Foundation Press. New York, N.Y. 2008) (with Thomas D. Morgan). 

Legal Ethics: The Lawyer’s DftSKBOOK on Profe.ssionai, Responsibility (ABA- 
Thomson/West, St. Paul, Minn., 4''’ ed. 2006) (a Treatise on legal cthic.s, jointly 
published by the ABA and Thom.son/Wcst) (with John S. Dzienkowski). 

Professional Responsibii.ity: A Student’s Guide (.ABA-Thom.son,/West, St. Paul, Minn., 
4“’ ed, 2006) (a Treatise on legal ethics, jointly published by the .ABA and 
Thomson/West) (with John S. Dzienkowski). 

Modern Constitutional Law: Cases and Notes (Thomson/West, St. Paul. Minnesota, 
8th ed. 2007). 

2007 SiTPi.EMENT to Modern Constitutional Law (Thomson/West, 

St, Paul. Minnesota, 2007). 

2008 Supplement to Modern Constitutional Law (Thomson/West, 

St. Paul, Minnesota, 2008). 

Treatise on Con.stitltional Law: Substance and Procedure (Thomson/West, St. 
Paul, Minnesota, 4th cd. 2007) (first two volumes of six volume treatise) (with John E. 
Nowak). 


2007 Pocket Part to Treatise on Constitutional Law: Subsi ance 
AND Procedure (Thomson/West, St. Paul, Minnesota, 2007) (with John B. 
Nowak). 

Legal Ethics in a Nutshell (Thomson/ West, St. Paul, Minnc.sota, .Ird cd. 2007, Nutshell 
Scries). 

Legal Ethics: The Lawyer’s Deskbook on Professional Responsibility (aba- 
Thomson/VVest. St, Paul, Minn., 5"' cd. 2007) (a Treatise on legal ethics, jointly 
published by the ABA and Thomson/West) (with .lolin S. Dzienkowski). 

Professional. Responsibility: A Student’s Guide (ABA-Thomson/West, St. Paul, Minn., 
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5"' ed. 2007) (a Treatise on legal ethics, jointly published by the ABA and 
Thomson/West) (with John S. Dzienkowski). 

^521 74^21- DR tiS, Krkkdom of Speech and ihe American Constitiition 

(Korean Studies Information Co. Ltd. Publishers, Korea, 2007) (translated into Korean 
by Professor Lee Boo-Ha, Ycungnam University College of Law and Political Science), 
coauthored with Professor John ti. Nowak, 

Princtpi.es of CONSTlTcnONAE Law (Thomson/West, St, Paul, Minnesota, 3'‘‘ cd. 2007) 
(with John L. Nowak). 

Treati.se on CoNsrmJTiONAL Law: Substance and Procedure (Thom.son/Wcst, St, 
Paul, Minnesota, 4th cd. 2008) (Iasi four volumes of six volume treatise) (with John fi. 
Nowak), 

2008 Pocket Par e to Treatise on Consittutional Law: Substance and 
P ltOCtiDURE (Thomson/We.st. St. Paul, Minnesota, 2008) (with John E. Nowak). 

2009 Pocket Part to Treatise on Constitutional Law: Substance and 
Procedure (Thonison/We,st, St. Paul, Minnesota, 2009) (with John E. Nowak). 

2010 Pocket Part to Treatise on Constitutional Law: StiBSTANCt: and 
Procedure (Thomson/Wcsi, St. Paul, Minnesota, 2010) (with John E. Nowak). 

Problems and Materials on Professional Responsibility (Foundation Prc,ss. New 
York, N.Y.. 10th ed, 2008) (with Thomas D. Morgan). 

2009 Selected Standards on Protessional Responsibility (Foundation Press, 

New York, N.Y, 2009) (with Thomas D. Morgan). 

2010 Selected Standards on Professional Responsibility (Foundation Press, 

New York, N.Y. 2010) (with Thomas D. Morgan). 

Proeessional Responsibility (Thomson/West, St. Paul, Minnesota, 8"’ cd. 2008, Black 
Letter Scries). 

Legal Ethics: The Lawyer’s Deskbook on Professional Responsibility (ABA- 
Thomson/West, St. Paul, Minn.. 6'*' ed. 2008) (a Treatise on legal ethics, jointly 
published by the ABA and Thomson/West) (with John S. Dzienkowski). 

Profe.ssional Responsibility: A Student’s Guide (ABA-Thomson/West, St. Paul, Minn., 
6"’ cd. 2008) (a Treatise on legal ethics. Jointly published by the AB.A. and 
Thom.son/West) (with John S. Dzienkowski). 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 01051 Fmt 6601 


Sfmt 6601 S:\GP0\HEARINGS\67622.TXT SJUDI 


PsN: CMORC 



1042 


-23 - 


Modern Consthutionai, Law. Cases and Notes (West rhomson Reuters, St. Paul, 
Minnesota, 9th ed. 2009). 

2009 SuPi'l.BMENT TO MODERN CONSTlTUTlONAl. L.AVV ( rhonison/'VVcst, St. Paul, 
Minnesota, 2009). 

Legal Ethics: The Lawyer’s Dkskbook on Professional Responsibility (AB.A- 
'rhonison/We.st, St. Paul, Minn,, 7“'' ed. 2009) (a Treatise on legal ethics, jointly 
published by the ABA and Thomson/West) (with John S. Dzienkowski). 

Professional Responsibility: a Stldent’s Clide (ABA-Thomson/West, St. Paul, Minn., 
7 "' ed. 2009) (a Treatise on legal ethics, jointly published by the ABA and 
Thomson/West) (with John S. Dzienkowski). 

Consthl rioN.AL Law (Thomson/West, St. Paul, Minnesota. 7'^’ ed. 2010) (a one volume 
treatise on Con.stitutional Law) (with John E. Nowak). 


Articles: 

The '‘Liberal’' Label: Roosevelt’s Capture of a Symbol. 17 PUBLIC POLICY 377 (Harvard 
University Pre.ss, 1968). 

Reform of the Presidential Nominating Conventions. 56 Viroima Law Review 179 (1970) (with 
Reid Chambers). 

The Public Interest Appellant: Limitations on the Right of Competent Parties to Settle Litigation 
Out of Court, 66 Northwestern University Law Review 199 (1971). 

The Combination of Functions in Administrative Actions: An Examination of European 
Alternatives. 40 FordhaM Law Review 101 (1971). 

Star Gallety ‘74, 2 Astronomy MacjaZINE 57 (Pcb. 1974) (Photographs of Mercury Transit of 
the Sun). 

Presidents and Ex-Presidents as n’itnesses: A Brief Historical Footnote. 1975 University OF 
Illinois Law Forum 1 (1975). 

Constitutional and Statutory Restrictions on Political Parties in the Wake of Cousins v. Wigoda, 
53 Texas Law Review 935 (1975), 

Sponsors of Real Estate Partnerships as Brokers and Investment Advisors, 23 U.NIVERSITY OF 
California-Los Angei.es Law Review 322 (1975) (with Robert C. Hacker), 
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Book Review oj' Freedman's “Lawyers’ Ethics in An Adversary System. ” 89 HARVARD Law 
Rrvikw 622 (1976). 

Congressional Power to Restrict the Jurisdiction of the Lower Federal Courts and the Problem 
of School Busing, 64 Georgetown University Law Journal 839 (1976). 

Comment, 21 Harvard Law BuLLETiX 4 (No. 3, 1976). 

Conforming Stock Ownership Plans with the Securities Acts, 45 GeorGE WASHINGTON 
University Law Review 34 (1976) (with Robert C. Hacker). 

The Commercial Speech Doctrine in the Supreme Court, 1976 UnIVERSII Y OF ILLINOIS I...\W 
Forum 1080(1976). 

Commercial Speech and the First Amendment, 1 THE COLLEGIATE FORUM 8 (Fall 1977) 
(published by Dow Jones & Co., Inc ). 

The First Amendment Now Protects Commercial Speech, 10 THE CENTER MAGAZINE; A 
PUHLICATION OF THE CENTER FOR THE STUDY OF DEMOCRATIC iNSHTUTIONS 32 
(May/Juno 1977). 

The Word "Profession" is Only a Label — And Not a Very Useful One, 4 LEARNING AND THE 
Law 16 (Summer 1977) (publication of the American Bar Association Section of Legal 
Bdiication and Admissions to the Bar). 

The SEC’s Ectoplasmic Theoiy of an Issuer as Applied to Educational and Charitable 
Institutions, Bank Trustees, and Other Exempt Issuers, 65 CALIFORNIA Law Review 
1 181 (1977) (with Robert C. Hacker) (published by University of California-Berkeley 
Law School). 

Law, Lawyers and Managers, in. The ETHICS of CORPORATE CONDUCT, pp. 127-45 (Clarence 
Walton, cd. 1977) (published by Prcnticc-Hall, Inc,, Fnglcwood Cliffs, N.J., for the 
American A.ssemhiy of Columbia University). 

When the Client Lies: Unhelpful Guidelines from the ABA. 1 CORPORATION LAW Review 34 
(1978). 

SEC Registration of Private Inve.stment Partnerships after Abrahamson v. Flescimer, 78 
Columbia Law Review 1471 (1978) (with Robert C. Hacker). 

The Reliance of Counsel Defense in Securities Cases: Damage Actions versus Injunctive 
Actions. I Corporation Law Review 159 (1978) (with Robert C. Hacker). 

Liability for the Misuse of NonpubHc. Material Inside Information: The Duty to Convey and the 
Duty to Inquire, 1 CORPORATION Law Review 376 (1978) (with Rohen C. Hacker). 
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Running Out of lime: Can the E.R.A. Be Saved. 64 AMERICAN Bar Assoc.IAIION Jourkai, 
1507 (1978). 

The Duty to Take Remedial Action, 2 CORPORAnoK l.AW Rfview 159 (1979) (with Robert C. 
Hacker). 

Waiver ofAitorney Client Privilege, 2 CORPORATION Law Review 250 (1979) (with Robert C7 
Hacker). 

Attorney Conflicts of Interest, 2 CORPORATION Law' Review .545 (1979) (with Robert C. 
Hacker). 

Standing, Waiver, laches, and Appealahilily in Attorney Disqiialifliealion Cases, 3 
Corporation Law Review 82 (1980) (with Robert C. Hacker). 

Short-Swing Profits, Section 16(h), and Nonslatulorv Insiders, 3 Corporation Law Review 
252 (1980) (with Robert C. Hacker). 

Restrictions on Agency and Congressional Subpoenas Issued for an Improper Purpose, 4 
Corporation Law Review 74 (1981) (with Robert C. Hacker). 

The Extraterritorial Regulation of Foreign Business under the U.S. Securities Laws, 59 NORTH 
Carolina Law Review' 643 (1981) (with Robert C. Hacker), reprinted in 24 Corporate 
Practice; Commentator 233 ( 1 982). 

Ethical Restraints on Communications with Adverse Expert Witnesses, 5 CORPORA tION Law 
Review 348 (1982) (with Robert C, Hacker). 

A Comment on the Creation and Re.solution of a “ Nonproblem Dames & Moore v. Regan, the 
I'oreign Affairs Power, and the Role o/ the Court, 29 University of Calii-ORNIa - LOS 
Angeles Law Review 1 129 (1982) (with John L. Nowak). 

Corporate Confidences and the Duty to Refrain from Insider Trading, 6 CORP(.)RATION Law 
Review 53 (1983) (with Robert C. Hacker). 

Representing the Corporate Client and the Proposed Rules of Professional Conduct. 6 
Corporation Law Review 269 (1983) (with Robert C. Hacker). 

Ethics, USA Today. Feb. 15. 1983, at p. lOA. 

Teaching Ethics under the New Mode! Rules, 14 SYLLABUS I (No. 3, Sept. 1983) (a publication 
of the American Bar Association Section on Legal Education and Admissions to the Bar). 

Usery in the Wake of Federal Energy Regulatory Commission v. Mississippi, I CONSTITLITIONAI. 
Commentary 43 (1984). 
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The Doctrine of C'onditional Preemption and Other IJinitalions on Tenth AmemImenI 
Restrictions, 132 University or Pennsylvania Law Review 289 (1984), 

Ethics, 12 SrUDE.N I l,AWYER 14 (May 1984). 

Debate Over Model Rules Moves to the States, 130 Clllc.AOO Law Be'LI.etin 3, 8 (June 12, 
1984). 

The Notice of Withdrawal and the New Mode! Rules of Professional Conduct: Blowing the 
Whistle and Waiving the Red Flag, 63 OREGON L.\w Review 455 (1984), reprinted in, 
1985 Criminal Law Review 533, and cxccrpied in 34 Law Review Digist 14 
(Mar./Apr, 1985). 

Instruments for Legal Integration in the European Community — A Review (with Peter I lay and 
Giorgio Gaja), in I Integration through Law: Europe and the American Federal 
Experience 113 (Mauro Cappcilctii, Monica Scccombc & Joseph Weiler, Hds.) (Walter 
de Griiyter, Berlin, 1986). 

Conflict of Laws as a Techniepte for Legal Integration (with Peter Flay and Ole Lando) in 1 
Integration through Law. Europe and the American Federal Experience 161 
(M. Cappcllctti, M. Scccombc, & J. Wcilcr, cds.) (Waller dc Gruyter, Berlin. 1986). 

The Doctrine of the Inner Political Check, the Dormant Commerce Clause, and Federal 
Preemption, 53 Transporta'i ion Practi i ioners Journal 263 (1986). 

The Role of Law Reviews: The Extreme Centrist Position, Cl iNDl.AN.A Law JOURNAL 1 (1986), 

Intergovernmental Tax Immunitv and Tax Free Municipals After Garcia, 57 U. COLORADO l.AW 
Review 849 (1986). 

Sales and Use Tax Credits. Discrimination against interstate Commerce, and the Useless 
Multiple Taxation Concept, 20 UNIVERSITY OF California-Davis Law Review 273 
(1987) (with John li. Nowak). 

Ethical Problems in Federal .Agency Hiring of Private Attorneys, 1 GEORGETOWN JOURNAL OF 
Legal F.thics 85 (1987). 


Bicentennial Lessons from the Constitutional Convention of 1787, 21 SUFFOLK Universu y Law 
Review 589 (1987) (the Twentieth Uonahuc Lecture). 

Remembering .hidge Walter R. Man.sfleld, 45 BROOKLYN l.AW Review 1 (1987). 

Professionals, Pragmatists or Predators, Part I, 75 ILLINOIS Bar Journal 420, Part 11, 482, Part 
111,540(1987). 
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Life Under the Articles i>f Confcderalum. 75 IlOJNOlS Bar J()1.;rnal 544 ( 1987). 

Lawyers and professionalism: A Commentaty on the Report of the American Bar Association 
Commission on Professionalism, 18 l.OYOLA University ot CmCACiO Law Jolrnai. 

1 149 (1987) (the Baker- McKenzie Foundation Lecture). 

fhe Constitutional Future of the Bill of Rights: A Closer Look at Commercial Speech and State 
Aid to Religiously Affiliated Schools, 65 North CAROLINA Law Review 917 (1 987). 

Bork 's Firing of Cox: What Really Happened, Wall S I'REET Journal, Sept. 9, 1 987, p. 32. 

An Fssay on the Constitutional Parameters of Federal Impeachment, 76 KENTUCKY L,\w 
Review 707 (1988). 

Contract Rights, Property Rights and Constitutional Restrictions on Federal Limitations of 
Private Claims Against Foreign Governments, in, l.ECiAL ESSAYS IN' HONOR OE JOHN I'i. 
Cribbeit, pp 151-68 (Peter Hay & Michael Hoeflich, eds., U. of 111. Pre.ss, 1988). 

Learning the Law of Lawyering. 136 UNIVERSITY OF PENNSYLVANIA Law Review 1761 (1988). 

Original Intent, The View of the Framers, and the Role of the Ralifiers, 41 VANDERBILT [,AW 
Review 507 (1988). 

The Confirmation Process for Supreme Court ./tistices in the Modern Era, 37 EMORY Law 
JOURNAL 559 (1988). 

Sheathing the Sword of Federal Preemption, 5 CONSTITUTIONAL Commentary 31 1 (1988). 

Is Lawyer Professionalism Declining or Advancing (3-Part Scries) 134 CHICAGO Daily Law 
Bulletin, Mar. 5, 1988 at 2, 14 (Part 1): Mar. 16, 1988 at 2, 14 (Part II); Mar. 17, 1988 
at 2, \0 (Part III). 

Challenging the Ethics Myths, 10 Legal Timeis (OE‘ Washington. D.C.) 16-17 (Mar. 21, 1988), 
reprinted in, 99 F'ul.ton County Daily Report 4 (Apr. 13, 1988) (Georgia), 4 Texas 
Lawyer 20-21 (April 18. 1988), 1 Manhattan Lawyer, 12, 33 (Mar. 29 - Apr. 4, 
1988), 14 CoNNEcricuT Law Tribune 10-11 (Aug. 15. 1988). 

I'he Litigator's Professional Responsibility, 77 ILLINOIS Bar Journal 192 (1988), reprinted in, 
25 Trial Magazine 98 (March 1989), and in, 30 Law Office Economics and 
Management 61 (1989). 

Race to Courthouse- Or Walk?, 11 Legal TIMES (OF WASHINGTON, D.C.) 14 (Aug. 15, 1988), 
reprinted in, 99 Fui.roN County Daily Report 2 (Aug. 11, 1988) (Georgia), 1 
Manhattan Lawyer 1 2 (Aug. 16-22, 1988). 
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Skile Bars ReliictanI to Hear /l»\' Evil. 1 1 LEGAL TIMES (OI- WaSHING IO^, DX:.) 14 (Dec. 12, 
1988). reprimed in, 99 l-ULLON CoUNTV Daily Report 8 (Dee. 12, 1988) (Georgia). Tin; 
Recorder of San 1-ranclsco 4 (Dee. 22, 1 988), 

The Court' A Decade of Stability and Change, 11 Nation.M, Law Jol'RNAI. .24-36 (Sept. 26, 

1988) . 

Client Fraud: Blon-ing the Whistle, Other Options. 24 Triai, Magazine 92 (Nov. 1988). 

The Lawyer’s Duty To Report Another Lawyer’s Unethical Violations in the Wake of Himrnel, 
1988 UNivERsn V OF Illinois Law Review 977 (1988). 

Runyon i; McCreny and the Mosaic of State Action, 67 Washington Umversily Law 
Quarterly 47 (1989), 

Interpreting an Unwritten Constitution, 12 Harvard Journal of Law & Public: Policy 15 
(1989). 

Line-Item Veto: Best Budget Fix?, 1 1 Legal Times (OF Washington, D.C.) 1 5 (Mar. 27, 1989), 
reprinted in, e.g., 100 Tulton County (Atlanta) Daily Report 8 (Mar, 23, 1989) 
(Georgia), 2 Manhattan Lawyer 12 (Apr. 4 - Apr. 10, 1989). 

Impeaching Federal Judges: Where Are We and Where Are We Going?, 72 JUDICATURE: The 
Journal of the American Judicature Socifty 359 (1989) (transcript of edited 
remarks). 

Cautionary Lessons from American Securities Arhilralion: Litigation versus Arbitration, 5 
Arbitration Internationai, 199 (London Court of International Arbitration, Issue 2, 

1989) . 

7’he Impairments Clause and the Corporation: A Comment on Professors Butler 's and Rihstein ’s 
Thesis, 55 BROOKLYN Law Review 809 (1989) (Symposium). 

Eschewing Bright Lines, 25 Trial Magazine 52 (Dee. 1989). 

Meanwhile, Back in Mother Russia, LEGAL Times (OF WASHINGTON, D.C.), Oct. 2, 1989, at 35 
(witli Peter B. Maggs). 

A Tribute to Eugene F. Scales. 1989 ILLINOIS Law Review 835 (1989). 

The Case Against Special Prosecutors, Wall STREET JOURNAL, Jan. 15, 1990, at p. A8. 

Jurisprudent: ABA Mode! Rules on Client Secrets No Help, 13 CHICAGO Lawyer 12, 56 (Feb. 

1990) . 
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The New Illinois Rules of Professional Conduct: A Brief Inlroduction and Crilicism, 7<S lu.lNOis 
Bar Journal 386 (1990). 

Beholden to None. .Justices Often Cut Their Own Paths, LOS AN(;kl,i;s Times, July 27, 1 990, at p. 
B7. 

Predicting the Views of Supreme Court Nominees, 26 Trial MaG.AZINE 42 (Nov. 1 990). 

.Judicial Conference — Second Circuit: RICO and the I’roposed Restatement of the Law 
Governing Lawyers (Sept. 7, 1990), 136 Feder.al Rolls DECISIONS 233, 266-7) (1991). 

War Dissenters Reflect Freedom 's Power, 13 LegaI, Times (OF WASHINGTON, D.C.) 24 (Feb. 4, 
1991). 

Joseph Sloiy: A Man for AH Seasons, 1990 JOURNAL OF SUPREME Court History: Yearbook 
OF Tin; Supreme Court Historical Society 17 (1990) (with John H. Nowak). 

When Rough Justice Rides Roughshod, 13 Legal TiMits (of Washington. D.C.) 26 (April 1, 
1991), reprinted in, 102 FlTTON County (Atlanta) Daily Report 8 (Mar. 29, 1991), 
32 Broward Review (Fort Lauderdale, Florida) II (April 1. 1991), 37 Palm Beach 
(Florida) Review 11 (April 1, 1991), 65 Miami Review II (April I, 1991), 77 New 
Jersey Law Journal 9, 24 (April 4, 1991), 65 The Recorder 4, 5 (April 4, 1991). 

Nici o conslitutie .... 18 Lumea AZI 4 (May 2, 1991) (published in Romanian). 

Public Executions: Should the Imposition of the Death Sentence Be Televisecfl, 4 iLl.lNOiS 
Quarterly 36 (July 1991) (panel di.scussion). 

One Potato, Two Potato, Three Potato, Four, 14 LegalTimes (OF WASHINtnON, D.C.) 23 (Aug. 
12, 1991) (reprinted in various legal newspapers). 

Abuse of Ethics Rule Hinders Prosecutors, CHICAGO Sun-Times, Aug. 24, 1991, at p. 12, col. I- 
2 , 

Commercial Speech and the Platonic Ideal: Libre expression et lihre enterprise, in, FREEDOM OF 
H.xprfssion and the Charter 319 (David Schneidemnan, cd. Carswell, Canada 1991), 
a collection of papers presented at the Ldmonton, Alberta Conference on the Canadian 
Constitution, of the Centre for Constitutional Studics/Centre d’etudes constitutionncllcs. 

Thomas ' Ethics and the Court. 1 3 Legal Times (OF WASHINGTON, D.C.) 20 (Aug. 26, 1 99 1 ). 

A Red Herring Confirmation Issue, THE INDIANAPOLIS STAR, Sept. 10, 1991, at p. A7, col. 1-3. 

Celebrating the Bicentennial of the Bill of Rights. 79 ILLINOIS Bar JOL'RNAt. 608 (1991 ). 
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Exporting the American Bill of Rights: The Lesson from Romania, 1991 IINIVCRSI I Y OF ILUNOIS 
LawRfvifw 1065 (1991), 

The Welfare State and the Constitution, in The Kncyclopedia of the American Consth ution 
571 (Macmillan Pub. Co.. Inc., K,. Kar.st & L. Levy, Ed.s., Supplement 1, 1992). 


The Veto Power, in iHt; OXFORD COMP.ANION TO THE SUPREME COURT OF THE IjM ITD STA TtlS 
896 (Oxford University Press, Kcrmit L. Hall, cd. 1992). 

Legal Ethics, 45 SOUTHWESTERN Law JOURNAL [Southern Methodist University] 2035 (1992). 

The Best Response to Speech We Don't Like Is More Speech, CHICAGO Sun-Times, May 16, 
1992, at p. 1 4, col. 1-6. 

Foreword: The Role of the Modern Supreme Court, 26 U. RICHMOND Law Review 433 (1992). 

Simon Greenleaf on Desuetude and .Judge- Made Law: An Unpublished Letter to Francis Lieher, 
10 Constitutional Com.mentary 93 (1993) (with Michael 11. llocflich). 

Roe V. Wade: Reading It Right, 15 LEGAL TIMES [OF WASHINGTON, D.C.] 36, 40 (Jan. 25, 1993) 
(reprinted in various publications, Texas Lawyer, l-'eb, 8, 1993, at 16-17), 

No Impediment to Term Limits, 'I'HE WASHINGTON POST, Feb, 13,1 993, at A3 1 , col, 1 , 

The Civil Rights Act of 1991: A Brief Introductory Analysis of the Congressional Response to 
Judicial Interpretation, 68 NoTRE Dame Law Rf;view 923 (1993) (Symposium), 

A Brief Comment on Politically Incorrect Speech in the Wake of R.A.V., 47 SOUTHERN 
Methodist University Law Review 9 (1993), 

Juggling for Power Over NAFTA: A Simple Cure for a Big Problem, 16 LEGAL TIMES (OF- 
Washington. D.C.) 23 (July 19. 1993). 

Free Trade's Political Alchemy. 9Texas Lawyer 10(July 26, 1993). 

Roadblock to Mexico, THE WASHINGTON POST, Sept. 21, 1993, at A19, coi. 6. 

Impeachment Showdown: Congress vs. Judges, 16 t.EG.AL TIMES (OE Washington, D.C.) 37 
(Nov. 1, 1993) (reprinted, e.g., in 19 The Connecticut Law Tribune 24, Nov. 8, 1993). 

The Case Against Permanent Disbarment, 5 The Professional Lawyer 22 (A.B.A., No. 2, 
Feb. 1994). 

Paula Jones Day in Coiiri, 17 LEGAL TIMES (OF WASHINGTON, D.C.) 24, 27 (May 30, 1994), 
reprhned. e.g.. 10 Texas Lawyer 24, 27 (June 13, 1994). 
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Is the President Above the Iaw?, Chicago Tribune, June 1, 1994, § 1, at 21, col. 3 - 4. 

“Richard" Case Defies the Law .4,? Well As the Logic, CHICAGO Tribuni:, July 1 7, 1 994, ij 4, at 
3, col. 4. 

Setting Timer on Congressional Terms, 17 Leg.al Times (OF WASHINGTON, D.C.) S3 I, S33 (Ocl. 
3, 1994). 

A Commentary on the Constitutionality of Term Limit.s. in Till; POLITICS AND Law OF I'llRM 
Limits 141 (Edward H. Crane & Roger Pilon, cds., Cato Institute 1994). 

The Constitution Lets States Impose Term Limits, WALL, S I'REET JOURN.AL, Nov. 30, 1 994, at 
A2 1 , col. 3-6 (Midwest cd.). 

Can You Say That?, 30 TRIAL Mag.aZIKE 18 (December 1994). 

Rolls Royce and the Case Law. Lake Michigan Lady, at 34-36 (Issue No. 37, 1994). 

Rethinking Term Limits for Federal Legislators in Light of the Structure of the Constitution, 73 
Oregon Law Review .561 (1994). 

Racist Speech and Attorney Discipline, 6 The Professional Law'YER 1 (A.B.A., No. 6, 1995). 

Returning Art to the People: No Subsidies and No Strings, 17 Legal Times (OF WASHINGTON, 
D.C.)43(Mar. 6, 1995). 

Term Limits and Lessons from Our Past, Meartland Policy Study, No. 66 (Heartland 
Institute, June 28, 1995). 

Cases Refine Definition of Federal Powers, 17 National Law JOURNAL C9, C12 (July 31, 
1995). 

Computerized Highways and the Search for Privacy in the Ca,se Law: A Comment, 1 1 Santa 
Clara Computer and High Technology Law Journal 119 (1995) (part of a 
Conference and Symposium on Intelligent V'eliicic Highway Systems). 

Fixing the War Powers Act, The Heritage LectI;RES, No. 529 (The Heritage Foundation, 
1995). 

What Next? Outlawing Lawyer ./okes?. W.ALl. STREET JOURNAL, Aug. 8, 1 995. at A 1 2, col. 3-5 
(Midwest cd.). 

Innovations Disguised as Traditions: An Historical Review of the Supreme Court Nominations 
Process, 1995 University of Illinois Law Review 123 (1995). 
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Flat Taxes: A Progressive iVav to Go, 17 Legal Times (OE' WASHINGTON, D.C.) 20 (Nov. 27, 
1995). 

Embattled Clintons Should Note Watergate Lessons, Newsday, Feb. 28, 1996, A32, 

Rotunda on Travel: A Wet Toast to Limp Bacon, Loose Clothing, ,36 ILLINOIS Sta 1 1. B AR News 4 
(No. 16, Mar 1, 1996). 

The Aftermath ofThornton, 13 CONSTITUTIONAL COMMENTARY 201 (1996), 

/) Czech Window on Ethics, 1 8 Nat ional Law .Iourn.al, at .A 1 5 (July 22, 1996). 

Legal Ethics, the Czech Republic, and the Rule of Law. 1 Tilt: PROFESSIONAL Lawyer 1 {A.B.A., 
No, 8, 1996). 

Sister Act: ConJIicts of Interest with Sister Corporations, in. Legal Lthics: The CORE ISSUES 
(1996) (Hofstra Univcusity School of Law Conference on Legal Lthics), 1 Journal of 
Tl IE INSTTTU I E FOR THE STUDY OF LEGAt. ETHICS 215 (1 996), 

The Warren Court and Freedom of the Press, in THE Warren COURT: A 25 Year 
Retrospective 85 (Bernard Schwartz, cd. Oxford University Press 1996). 

•Judgeships Trapped in a Political Snare?, Washington Times, Oct. 29, 1996, at A15, col. 1-6. 

Nova pravidia prnfesnihn jedndni advokatu r Ceske repuhlice (v komparaci s kodexy USA a EU) 
['The New Rules of Professional Conduct for Advocates in the Czech Republic], 5 EMP: 
Evrofske a MEZINARODNi PRAVO 58 (Cislo 3-4, 1996) (published in Czech and 
Lnglish). 

Dealing with the Media: Ethical. Constitutional, and Practical Parameters, 84 ILLINOIS Bar 
Journal 614 (December 1996). 

An Essay on Term Limits and a Call for a Constitutional Convention, 80 MARQUETTE 
University L.aw Review 227 (1996) (with Stephen .1. Safranek). 

Heiple’s Burdens, CHICAGO TRIBUNE, January 29, 1997, at § I, p. 11, col. 4 [reprinted in, 
Belleville News-Democrat, February 2, 1997, at § A, p. 4A, col. 4-6], 

When Duty Calls, Courts Can Be Flexible, WASHINGTON POST, January 29, 1997. at p. A21, col. 
2-3. 

Professionalism, Legal Advertising, and Free Speech In the Wake of Florida Bar v. Went E'or It, 
Inc., 49 Arkansas Law Review 703 (1997) (Symposium), reprinted in, 12 Lawyers’ 
Liabu.ity Review 2 (No. 10, Oct. 1998) (part 1), 12 Lawyers’ Liability Review 2 (No. 
1 1, Nov. 1998) (part II), 12 Lawyers’ Liability Review 2 (No. 12, Oct. 1998) (pan 111). 
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ConlVict I’roblems When Representing Members nj Corporate Families, 72 XOTRIv Dami: Law 
Rkviiav 655 (1997). 

Judges as Ambulance Chasers, 8 THE PROFESSIONAL I..AWYER 14 (A. [3. A., No. 8. 1997). 

We.si Virginia Provides Model for I.egal Discipline Across State Lines, 1 l.ECiM. OPINION I, E I TER 
1 (Washington Legal Foundation, No. 15, May 16, 1997). 

The Influence of the American Law Instilnle’s Proposed Restatement of the Law Governing 
Lawyers, 1 PROFESSIONAL RESPONSIBILITY, LEGAL LTHICS, AND LEGAL HDUCATION 
.News 1 , 4 (Federalist Society, No. 2, 1997). 

Handed a Lesser Veto, 20 Legal T IMES (OE WASHINGTON, D.C.) 27, 28 (May 26, 1 997). 

Lips Unlocked: Attorney-Client Privilege and the Government Lawyer, 20 LEGAL TIMES (OE 
Washington, D.C.) 21-22, 28 (June 30. 1997). 

The War Powers Act in Perspective, 2 Michigan Law & Policy Review 1 ( 1 997). 

The True Significance of Clinton vs. Jones, Chicago Tribl'NE, July 8, 1 997, at 1 2, col, I -6. 

Can a President Be Imprisoned?, 20 LEGAL Times (OF WASHINGTON, D.C.) 22-23, 28 (July 21, 
1997). 

The Americans with Disabilities Act, Bar examinations, and the Constitution: A Balancing Act, 
66 The Bar Examiner 6 (No. 3, August, 1997). 

Permanent Disbarment: A Market Oriented Proposal. 9 The PROFESSIONAL Lawyer 2 (ABA, 
No. 9. Nov, 1997) (with Mary Devlin). 

White House Counsel and the Attorney Client Privilege, 1 PROFESSIONAL RESPONSIBILITY, 
Legal Lt hics. and Legal Education News 1 (Federalist Society, No. 3, 1997). 

When Witnesses Are Told What to Say, WASHINGTON POST, January 13, 1998, at A 15, col. 2-4 
(with Lester Brickman). 

Pastern European Diary: Constitution-Building in the Former Soviet Union, 1 TllE Green B.ag, 
2d Series 163 (Winter 1998). 

The Chemical Weapons Convention: Political and Constitutional Issues, 15 ConSITTUTIONAl 
Commentary 131 (1998). 


Reporting Sensational Trials: Free Press, a Responsible Press, and Cameras in the Courts, 3 
Communications Law and Policy 295 (No. 2, Spring, 1998). 
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Gunning ihe Impact of the Proposed Restalemenl nj the Law Goveniiitg Lawyers, 9 Thh 
Profrssiokal Lawykr 2 (AIJA, N'o.2, 1998). 

/.s (/;£' /-'to 7a.v /JcW.A CtllCACrO Tribune, April 15, 1998, at); l.p. 17, col. 1-.3. 

Epilogue, in Prime Time Law; l•lCTiONA^, TV Lawyers anu '['iirnR Impact on America -- 
l-ROM PERRY' MaSOP AND L.A. I.AfV TO LAIV c6 ORDER AND AU.Y McBEAL 265 (Robert M. 
Jarvi.s & Paul R. Jo.scph. cds., C.'arolina Academic Prc,ss, 1998). 

New Respectability, Ncyv Freedom, 144 CuiC.AGO Daily I.aw Bulletin 25, 35 (April 25, 1998). 

Resurrecting Federalism Under the New Tenth and f'ourteenth .Amendments, 29 Texas 4’ECTI 
Law Review 953 (1998). 

Competitive Bidding Would End 'Pay-to-Play.' 20 N.aTIONAI. Law .Iournal A23 (June 29, 
1998). 

Remarks on School Choice, in Marshall J. Bregor & David M. Gortlis, eds., VoiiCUERS FOR 

School Choice: Challenge or Opportunity? An American Jewish Reappraisal 

82 (Wilstcin Institute of Jewish Policy Studies, 1998). 

The Power of Congre.s.s Under Section 5 of the Fourteenth Amendment after City of Boerne v, 
Flores, 32 Indiana Law Review 163 (1998). 

Innovative Legal Billing. .Alternatives to Billable Hours, and Ethical Hurdles, published in, 
Legal Ethic.S: Access to Jusdce (1998) (Hofstra University School of Law 
Conference on Legal Lthics), 2 Journal of the Institute for the Siudy of Legal 
Ethics 1701 (1999). 

The Legal Profession and the Public Image of Lawyers, 23 The JOURNAL. OF niE Legal 
Profession 51 (1999). 

Moving from Billable Hours to Fixed Fees: Task-Based Billing and legal Ethics, 47 University 
OF Kansas Law Review 819(1999). 

Multidisciplinary Practice; An Idea Whose Time Has Come. 3 Proff.SSIONAi. RESPONSIBILITY, 
Legal Ethics, and Legal Education News 1 (Federalist Society, No. 2, 1999). 

Subsidized Speech for the Rich. ClliCAGOTRlBUNE, Dee. 12, 1999, at § 1, p.23. 

Pre.sidential Pardon for Elian?, WASHINGTON TIMES, Dec. 28, 1 999, at A 1 7. 

Independent Counsel and the Charges of Leaking: A Brief Case Sliidv, 68 Fordham Law 
Review 869 (1999). 
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Let Nothing You Display. .Making Room for Religion in Piihlic Forums, LkC/AI, I'IMIS (Ol- 
Washington, D.C.), Jan. 3, 2000, at pp. 43, 45. 

Another Clinton Fictim: The Integrity of the Federal Courts, Wall Strelt Journ.ai., March 20, 
2000, at p. A35, reprinted in, volume 6, Whitewater: Impeachmlni Ai lermath, 
Klection 2000 (Dow Jones & Co., 2001), at 145. 

'Teaching Legal Ethics a Quarter of a Centmy After Watergate, 51 HaSI'INGS Law .Iournae 661 

( 2000 ). 

The Long Gavel: In Class .Actions, State , fudges Are Trumping Other Jurisdictions ' Laws, Legal 
Times (of Washington, D.C.), May 15, 2000, at 67, 69, 

Making Work for Lawyers, THE SCRIPPS HOWARD NEWS SERVICE (distributed to over 400 
subscriber newspapers). Fritiay, July 7, 2000, 

Rated V for Violence, Legal Times (of Washington, D.C.), August 14, 2000, at p. 68. 

The FTC Report on Hollywood Entertainment, 1 l-'REE SPEECH & Ei.ecTION Law Group News 
(Federalist Society, Sept. 15, 2000), hmr'www.fed- 

soc. ('rg!’ublicaiion.s,'praclicegroi.u)HCwsleitciNl’GT()20Links, 'rotunda, htin 

Constitutional Problems with Enforcing the Biological Weapons Convention, CaTO FOREIGN 
Policy Briefing (No. 61, September 28, 2000), hup: '■Avwvv. calo. orH [Hihs l'nbiicfs.'Tnh- 
Oblcs.hiinl . 


The Bar and the Legal Academy, in The RttLE OP Law in the Wake OF CLIN TON 207-29 (Roger 
Pilon, ed. Cato Institute 2000). 

Should States Sue the Entertainment Industiy as They Did Big Tobacco?, 16 INSIGHT On the 
News 41. 43 (Oct. 30, 2000) (debate with Charlie Condon, the Attorney General of South 
Carolina), 

The Benefits of School Vouchers, N.ATiON.AI, Law JOURNAL, Oct, 23, 2000, at A 17. 

How the Electoral College Works, and Why It Works Well, K,night-RidDER NEWSPAPER Chain 
(distributed to over 400 subscriber newspapers), Friday, Nov. 15, 2000; e.g.. Electoral 
College Works Well, THE PRE.S.S OF ATLANTIC CiTY, Nov. 15, 2000, at p. A 1 3, 2000 
(Wc.stlaw) WLNR 7545816. 

The Equal-Protection Clause: A Field Day for Misleading Statistics, in National Review On 
Line, Nov. 15, 2000, imp: '•ww'.v.n aiion alrevievv.conTcoiiinieni contincn! I I I .SQOf.shmii . 

Simply Unconstitutional: How Hand Counting Violates Due Process, in Nationai. Review On 
Line, Nov. 16, 2000, iillp: '•' www . iiaii oii alrev ie w.eom .'eomnient coiiuiiciil I I i hUOf shtiiil 
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l.et Legislature Decide. USA I'ODAY, November 21, 2000, al 16A. 

What it Takes to Win: Using the Psychic Hotline to Decide Contested Races. C,'lll(’A(!() I'RlHUNi:, 
November 26, 2000, at § 1, p. 19. 

Don 't Blame Movies, WASniNCiTON Post, Dec. I, 2000, at A35, 

From the Siipreines to Seminole, in N.-MIONAL Revikw On Line, Dee. 5, 2000, 
httir/A\A\ w.nnlional revie w. com,A ommeiil-eommc nll 20500 a. slilml 

Changing the Flection Law, Again, in NATIONAL Review On Line, Dec. 9, 2000, 
http:/ vvu' vv.niilional rcvicvv.conTeomincm/coiiimenl 1 20800c. shtrnl 

Rubbish about Recusal, WALL SiREET Journal, December 13, 2000, at A26. 

The Partisanship Myth. THE CHRISTIAN SCIENCE MONITOR, December 15, 2000, at 1 1. 

Court Correctly Overrules Granhohn, Detroit News, Jan. 30, 2001, at p. 1 lA. 

A Few Modest Proposals to Reform the Law Governing Federal ./udicial .Salaries, 12 The 
Professional Lawyer I (A.B.A., Fall 2000). 

The New States ' Rights, the New Federalism, the New Commerce Clause, and the Proposed New 
Abdication, 25 Oklahoma City University Law Review 869 (2000). 

Judicial Comments on Pending Ca.ses: The Ethical Restrictions and the Sanctions - A Case 
Study of the Microsoft Litigation, 2001 University OF Illinois Law Review 611 
( 2001 ).' 

Lawyer Advertising and the Philosophical Origins of the Commercial Speech Doctrine, 36 
University of Richmond Law Review 9 1 (2002) (Allen Chair Symposium of 200 1 ). 

No POWs: Unlawful Combatants, American Law, and the Geneva Convention, National 
Review Online, Jan. 29. 2002, IUtp;-//\vww.n;-uion:ilreview.coi-n conimoiiL commciH- 
rotundaOl 2902,slnml . 

The Role of Ideology in Confirming Federal Court Judges, 1 5 GEORGETOWN JOURNAL OF Legal 
Ethics 127(2001). 

The Commerce Clause, the Political Question Doctrine, and Morrison, 18 CoNS rnuTlONAL 
Commentary 3 1 9 (200 1 ). 

ARA-Recommended Nominees Deserve Llearings, CHICAGO SUN-TlME.S, May 5. 2002, at 37. 
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Monitoring ihe ('onversalions oj Prisoners. 13 Ttu-; Profk.SSIONAi. Lawyer 1 (ABA, No, 3, 
2002 ). 

City ’.V O ’Hare Strategy Flouts Constitution, Cnic.AGO Daii.y Law Bulletin, June 1 4, 2002, at p. 
5. 


Federalizing the Windy City, Nation.al Review Om.IM;, June 18, 2002, 

htlp:/-Av wvv.iia lionalrc\ iew.corn/comiii cnI/ comriioiit-rotuiulaOfil 802.asi) 

The Eleventh .Amendment, Garrett, and Protection for Civil Rights, 53 Al.adaMA L.AW REVIEW 
1 183 (2002). 

Statement before the Senate Committee Hearings on the Judicial Nomination Process, 50 DRAKE 
Law Review 523 (2002). 

Judicial Elections, Campaign Financing, and Free Speech. 2 ELECTION Law Journal 70 (No, I , 
2003). 

The Implications of the New Commerce Clau.se Jurisprudence: An Evoliitionaiy or 
Revolutionaiy Court?, 55 ARKANSAS l.AW Review 795 (2003). 

Pravo na svohody slova v voennoe vremiz v knnslitutsii SShA: istoki i evoliutsiia, Pravo 1 
ZakonODATEL’STVO, 2003, No. 2, c. 63-65; The Right of Freedom of Speech in Wartime 
in the Constitution of the USA: Sources And Evolution, Law' and Legislation, 2003, 
No. 2, pp. 63-65. 

Before Changing the Law, Look at SBC’s Record and CrcdihiUtv, Champaign NEWS-GAZETrE, 
April 13, 2003, at Bl, B4. 

Judicial Campaigns in the Shadow of Repiihlican Party f. White, 14 The ProI'ESSIONAL 
Lawyer 2(ABA, No. 1,2002). 

Yet .Another Article on Bush v. Gore, 64 OlIK.) STATE Law JOURNAL 283 (2003). 

SBC's Secessionist Gambit Deserved To Fail, CHICAGO TriuUNE, June 15, 2003, at p. C9. 

A Preliminaiy Empirical Inquhy into the Connection between Judicial Decision Making and 
Campaign Contributions to Judicial Candidates, 14 The PROFESSIONAL Lawa ER 16 
(ABA, No. 2, 2003). 

Senate Rules to Keep Filibusters, CHICAGO SUN-TlMES, July 4, 2003, at p, 29. 

The Perceived Connection between Judicial Decision Making and Judicial Campaign 
Contributions: Some Preliminaiy Data, The REPUBLICAN LAWYER (July, 2003). 
luipu/ww \Y . rrsja - ( nt! m u I ridculoc 
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Book Review: Democracy hr Decree, 23 Cato Journal: An Intkrdisc ii'iJNARY Journal of 
PuBi.ir Policy Analysis 155 (No. 1, Sprin«-Suninicr 2003). 

Appearances Can Be Deceiving: Should the Law Worry Ahoiil Campaign Money I.ooking Dirty 
When the Facts Show That the System '.v Clean ', I uf. l-W.FM. Ttvils, Sept. 1 5, 2003, at p. 
84, 

Found Money. lOL'/A, Brown v. Legal Foundation of Washingtoni and the Taking of Property 
without the Payment of Compensation. 2002-2003 Cato Slirrlmf Coi.iR r Rt viFAA 245 
(2003). 

SBC Tries Time-Worn Corporate Power Grab, CtlIC.AGO Sun-Tivits, Nov. 22. 2003, p. 1 6, 

Media Accountability in Light of the First Amendment, 21 SOCIAL Philosophy & Policy 269 
(Cambridge Univcr.sity Press, No. 2, 2004), reprinted in, Bllkn f'RANKEL Paul, FRED IJ. 
Miller Jr., & Jeffrey Paul, eds.. Freedom of Srlecii (Cambridge U. Press 2004). 

Duck Hunting Benchmarks. The WASHINGTON TlMF,S. March 28, 2004, at [34. 

Election-Year Hunting: Should ScaHa Recuse Himself from Cheney-Related Cases?, National 
Review Online, March 30, 2004, 

htlp:. 'national review. coiwC'onimcnl r o iiiiKhCOOJO.i.' O OOOO. asp 

To Hasten Iraq Democracy. Put Wells in Peo/>le's Hands, Atlanta JOURNAL-CONSTITUTION, 
May 14, 2004, al a'i9. 

Judicial Impartiality and Judicial Campaign Conirihutiuns: Evaluating the Data, 5 Engage: 
The Journal of the Federalist Society’s Practice Groups 122 (Issue I. April 
2004), 

Due Process and the Role of Legal Counsel in the War on Terror, 5 Engage: THE JOUR.NAL OF 
THE Federalist Society’s Practice Groups 1 3 1 (Issue 2, October 2004). 

The Political Oitesiion Doctrine in the United States, in Gr[.:n7.en aan de rechtspraak? 
Political question, acte de gouvernevient en rechterlijic interventiomsme I -38, 
vol. 9, Publikatics Van De Slaatsrcclitkring StaatsrcditscoiiFcrcnlies (P.P.P. 
Bouvend’Ecrt, P.M. van den Fjjndcm, & C.A.J.M. Korlmann, eds.) (Rluwcr, 2004). 

Is There Hope for Iraq 's Post-Occupation Governmeni?. 13 COSMOS: JOliRNAI, OF THE COSMOS 
Club OF Washington, D.C. 65 (2004). 

Iraq on the Way to its New Constitution, 8 THE Green Bag. 2d Series 1 63 (Autumn 2004). 

Symposium, IRAQ AND ITS New CONSTITUTION 23, 53, 76 (Bilkcnl University & Foreign Policy 
Institute, Ankara, 2004), 
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yelo Power, in I'tlF. Oxl ORD COMPANION TO THE Sl.T'REME COUR I' OF I HC UNI l ED S I’ATES 1047 
(Oxford Li. Press. 2"“' ed. 2005). 

/I Shaky Plhic.s Charge, WASHINGTON POST, September 6, 2005. at p. .\25. 

The Privileges and Imnninilies Clause, in The Heritage Guide TO THE CONSinuTlON. p. 269 
(Rcgncry Publishing, Inc. Washington, DC 2005) (member ofHditorial Advisory Board). 

Opinion Teller on Judicial Eihic.':, 6 Kngage; The Journal OF THE f'EDERALisr Society’s 
Practice CiROLPS 122 (ls.suc 2, October 2005). 

Alleged Conflicts of Interesl Because of Ihe “Appearance of Improprietv," 33 Hoestra L. Rev. 
1141(2005). 

F'rische Dalteln fiir die Haftlinge, SUEDDEUTSCHE Zeiti;nG (Germany), January 2, 2006, at p. 2. 

Guantanamo. .Another Stoiy, The Republican Lawyer (January 15, 2006), 

liilp:. , tvw vv.rni a. oi't’. Newsif tier V'ievv.Article.asp?.Ariiclcl D - 1 79 

Click for Collected Wisdom, THE Leg.al Times, May 8, 2006, at 46. 

The Propriety, of a .Judge 's Failure to Recuse When Being Considered for Another Position, 1 9 
Georgetown Journal of Ij-.gal Ethk.'S 1 187 (2006). 

There 's No Future in the Past of Campaign Finance: The Latest Decision Displays A Badly 
Fractured Court, National Review Online, June 28, 2006, 

htliT/'arlicle.nali onali 'uview .coni.'Vtf NDH I Mi/h/.WN'iM \V lvNDh lM/l5M/L4Yit'kYin 
QxNzc4ZGYr 

CMS Information Policy Under Medicare “Part D“ Creates 1st Amendment Problems, 21 
Legal Backgrounder (Washington Legal l-oundation, No, 21, July 7, 2006). 

Judicial Ethics, the Appearance of Impropriety, and the Proposed New ABA Judicial Code (The 
Howard Lichtenstein L.ecture in Legal Lthics), 34 Hofstra Law Review 1337 (2006). 

The Courls Need This Watchdog, Washington Post, Dec. 21, 2006, at A29. 

The Detainee Cases of 2004 and 2006 and their Aftermath, 57 SykaCUSC Law Review I (2006). 

The Case for a Libby Pardon, Wall Stref.T Journai., March 7, 2007, at A 1 7. 

Income Mobility and Income Tax Revenue Since the Tax Cuts, THE RhPLBl IC:AN Lawyer (April 
2007). hu p: Av Tv w.rnhi.ore'New.sIcttcr. View' .An icic. a sp'.* .ArtidelD -2.12 . 
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Rciiiemheriiig Father Robert F. Drinan. S.J., 20 GEORCiKrowN Journal Oi LKCiAl. Etuk'S 203 
(2007). 

Holding Enemy Combatants in the Wake of Hamdon, 8 fiNCiAGU: Tm; Journal Of IHL 
FtfDERAf.lST SOCJLTY'S PRACTICE GROUPS 52 (Issuc 3, June 2007). 

Teaching Professional Responsibility and Ethics, 51 Sx. IX)UIS Universi ty Law Journai, 1223 
(2007). 

Rudy Thinks FAST, The American Spectator, January 25, 2008, 

http: Avww.spcciator. lira dsn ariidc-asnOart irU 1 263 3 

Age Has Not Withered Him, The Legal Ti.mes, July 7, 2008, al 46. 

Teaching Professional Responsibility and Ethics, in P. L. Jayanthi Reddy, cd., BENCH AND Bar 
Ethics 3 (Amicu.s Books, Icfai University Prc,ss, Hyderabad, India 2007-2008). 

Foreword, in Paul Benjamin Linton, ABORTION UNDER State CONSTITUTIONS: A State-BY- 
State Analyses xix -xxi (Carolina Academic Press, Durham, N.C., 2008), 

Impact, in Sandarshi Gunawardena & Karen Roscnblum, Diversity at Mason 14 (George 
Mason U. 2008). 

Simplify. Simply: A Mantra for Transcendenlalisis and Tax Reformers Alike, LOS Angei.ES 
Daily Journal, Oct. 1 , 2008, at p. 6. 

Dormant Commerce Clause, 2 Encyclopedia of the Si.;preme Court of the United States 
(Ed,, David S. Tanenhaus) (Detroit: Macmillan Reference USA, 2009), at pp. 52-54. 

A Modern Day Bleak House: The Legal Inheritance of Anna Nicole Smith, The American 
Spectator, March 2009, at 32-36. 

Some Strings Attached: Is the Stimulus Law Constitutional? , CHICAGO TRIBUNE, March 15, 
2009, at 29. 

The Right of Free Speech. Regardless Of What Is Spoken, The Panther (Chapman University 
Newspaper), at p. 1 3 (March 23, 2009). 

Was Madoff Good for the Economy?, ChicaGOTribune, April 3, 2009, al 49. 

The Orange Grove: LI.S. Imports of Lawsuits Rising, ORANGE COUNTY REGISTER, June 30, 
2009. 

Kenneth W. Starr: A Biography, The Yale Biographical JTicriONARY of American Law 510 
(Roger K. Newman, cd., Yale U. Press, 2009). 
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/In Uncomtitiitional Nobel. I'lii; WASHINGTON POST, Oct. 16, 2009, at A2,^ (with J. Peter Pham). 

Judicial 'I'rampareiicy. Judicial Nthics, and a Judicial Solid ion: An Inspector General for the 
Conns, 41 Loyoi.a U. C.’higago L.J. 301 (2009). 

Judicial Disqualification in the Aftermallt of Caperton i'. A.T. Massey Coal Co., 60 SYRACUSE 
Law Review 247 (2010),’ 

Campaign Disclosure Can Go too Far, SACRAMENTO Bee, F'chruary 6, 2010, at p. 1 1 A. 

The Efforts to Disbar Rush Lawyers, in Nationai. Review On l.lNE, March 4, 2010, 
http: bench, national review. conn/iX)st-'.Ac^ZihiMTk2MGY0ZiLiOi'c//.i»4O()hhOL')LSMD 
QuMY cttYW U- 

Repealing the First Amendment, WASHINGTON Examiner, April 14, 2010, 

Imp: •'•'vvvw.vvashiiimone.xaminer.c om o pi nion/colum n s.'O phd-Coiilrihuior'R cpea li ne-lh e- 
l- ii st- .A niendnicni-OOK-S I 704.hlnilsi.x/.i;()l6TO2atK. 


IVhat Can Congress Make You Do?. ORANGE County Register, May 23, 20I0, at p. C2, 
htlp:,.'W'v w.Qcrcais ter. com'aiT ieles.-eoii<;re ss-753 X6-ocpriiit-buv-insui'atic e,hlm l 


Other Activities: 

March-April, 1984, Expert Witness for State of Nebraska on Legal Ethics at the Impeachment 
Trial of Nebra,ska Attorney General Paul L. Douglas (tried before the State Supreme 
Court; the first impeachment trial in nearly a century). 

July 1985, Assistant Chief Cotmscl, State of Alaska, Senate Impeachment Inquiry of Governor 
William Sheffield, (presented before the Alaskan Senate). 

Speaker at varivius ABA sponsored conferences on Legal Ethics; Speaker at AALS W'orkshop 
on Legal Ethics; Speaker on ABA videotape scries, “Dilemmas in Legal Ethics.” 

Interviewed at various times on Radio and Tclcvi,sion shows, such as MacNcil/Lehrcr News 
Hour, Firing Line, CNN News, CNN Burden of Proof ABC’s Niglitiine, National 
Public Radio, News Hour with Jim Lchrcr, Fox News, etc. 

1 985- 1986, Reporter for Illinois Judicial Conference, Committee on Judicial Ethics. 

1981-1986, Radio commentator (weekly comments on legal issues in the iievvs). WILL- AM 
Public Radio. 

1 986- 87, Reporter of Illinois Slate Bar Association Committee on Professionalism. 

1987- 2000, Member of Consultant Group of American Law Institute's Restatement of the 
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Law Govkrnincj I.awyrrs. 

19S6-1994, Consultant, Administrative Conference of the United States (on various issues 
relating to conilicts of interest and legal ethics). 

1989- 1992, Member, Bar Admissions Committee of the Association of American Law Schools. 

1990- 1991, Member, Joint Illinois State Bar Association &: Chicago Bar Association 

Committee on Professional Conduct. 

1991- 1997, Member, American Bar Association Standing Committee on Professional 

Discipline. 

Chair, Subcommittee on Model Rules Review (1992-1997). [The subcommittee that 1 
chaired drafted the MODEL Rui.ES POR Lawyer Disciplinary Enlorcement 
that the ABA House of Delegates approved on August 1 1, Ibb.J.) 

1992, Member, Illinois State Bar A.ssociation [ISBA] Special Committee on Professionalism; 
Chair. Subcommittee on Celebration of the Ixgal Profession, 

Spring 1993, Constitutional Law Adviser, Supreme National Coi;ncil or- Cambodia. 1 
traveled to Cambodia and worked with officials of UNTAC (the United Nations 
'fransitional Authority in Cambodia) and (iambodian political leaders, who were 
charged with drafting a new Constitution to govern that nation after the United Nations 
troop withdrawal, 

1994-1997, Liaison, ABA Standing Committee on Ethics and Professional Responsibility. 

1994-1996, Member, Illinois State Bar Association [ISBA] Standing Committee on the 
Attorney Registration and Disciplinary Commission. 

Since 1994, Member, Publications Board of the A.B.A. Center for Prolbssional Responsibility; 
vice chair, 1997-2001. 

Since 1996, Member, Executive Committee of the Professional Responsibility, Legal Ethics & 
Legal Education Practice Group of the Eedcralist Society; Chair-elect, 1999; Chair, 
2000 

Winter 1996, Constitutional Law Adviser, Supreme CoNSTiTUTiONAt.CouRr OF Moldova. 

Under the auspices of the United States Agency for Intcniational 
Development, I consulted with the six-member Supreme Constitutionai Court of 
Moldova in connection with that Court’s efforts to create an independent 
judiciary. The Court came into existence on January 1, 1996. 
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Spring 1996, Consultant, Cii AMiSKR or Advocates, of the Czech Ri:i>lhi.ic. 

Under the auspices of the United States Agency for International 
Development, I spent the month of May 1996, in Prague, drafting Rules of 
Professional Responsibility for all lawyers in the Czech Republic. I also drafted 
the first Bar examination on Profc,ssional Responsibility, and consulted with the 
Czech Supreme Court in connection with the Court's proposed Rules of Judicial 
Ethics and the efforts of the Court to create an independent judiciary. 

Consulted with (and traveled to) various counties on constitutional and Judicial issues (eg., 
Romania, Moldova, Ukraine, Cambodia) in connection with their move to democracy. 

1997- 1999, Special Counsel, Office of Independent Counsel (Whitewater lnvc.sligation). 

Lecturer on issues relating to Constitutional Law, Eedcralism, Nation-Building, and the Legal 
Profession, throughout the United States as well as Canada, Cambodia, Czech Republic, 
England, Italy, Mexico, Moldova, Romania, Scotland, Turkey, Ukraine, and Venezuela. 

1998- 2002, Member, Advisory Council to Ethics 2000, the ABA Commission con.sidering 

revisions to the ABA Model Rules of Professional Conduct. 

2000- 2002, Member, Advisory Board to hie International Brotherhood of Teamsters 

(This Board was charged with removing any remaining vestiges of organized crime to 
influence the Union, its officers, or its members.) This Board was part of “Project 
RISE” (“Respect, Integrity, Strength, Ethics”). 

2001- 2008. Member, Editorial Board, Cato Supreme Court Review. 

Since 2003, Member, Advisory Board, the Center for Judicial Process, an interdisciplinary 
research center (an interdi.sciplinary research center connected to Albany Law School 
studying courts and judges) 

2005-2006, Member of the Task Force on Judicial functions of the Commission on Virginia 
Courts in the 2C‘ Century: To Benefit All, to Exclude None 

July, 2007, Riga, Latvia, International Judicial Conference hosted by the United States 
Embassy, the Supreme Court of Latvia, and the Latvian Ministry of Justice. 1 was one 
of the main speakers along with Justice Samuel Alito, the President of Latvia, the Prime 
Minister of Latvia, the Chief Justice of Latvia, and the Minister of Justice of Latvia 
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June 25, 2010 
Hon. Patrick J. Leahy 

Chairman, U S. Senate Committee on the Judiciary 
433 Russell Senate Office Building 
Washington, D.C. 20510 

Hon. Jefferson B. Sessions 

Ranking Member, U.S. Senate Committee on the Judiciaiy 
335 Russell Senate Office Building 
Washington, D.C. 205 1 0 

Dear Chairman Leahy and Ranking Member Sessions: 

I write this letter in support of the cortfirmation of Elena Kagan as an Associate Justice of 
the United States Supreme Court Although she has held many titles since, including Dean of 
Harvard Law School and United States Solicitor General, I know her as Professor Kagan, as she 
was my Constitutional Law professor while a student at Harvard Law School, As she said 
during her confirmation hearings for solicitor general, she is a “famously excellent teacher,” and 
I could not agree more. 

1 etirolletl in Professor Kagan’s Constitutiooal Law class during what I believe was her 
fiist semester at Harvard. Professor Kagan was a purely Socratic teacher, meaning she would 
randomly select a student to question about the cases read for that day's class and pose 
hypothetical questions about the cases for students to analyze and answer. She was an astute 
listener and amaringly adept at questianing students in a manner that instilled confidence in their 
ability to analyze complex hypothetical questions, and getting them to her answer, even if our 
responses were initially a little “off track.” Professor Kagan had an uncanny ability to make all 
students' contributions relevant to the class discussion. 

Make no mistake about it; Professor Kagan was lough, and she expected her students to 
be well-prepared for class. With that said, she had even higher standards for her own 
preparedness. Her communication skills were unmatched by any other professor's class I have 
ever had. She could summarize the previous day’s two-houi class discussion into two minutes at 
the beginning of the next class. Her ability to quickly hone in on the issue and summarize it in a 
succinct, meaningful way - all without a bit of notes to aid her - never ceased to amazed me. 

Aside from being an excellent teacher, I most recall Professor Kagan as a compassionate 
human being. She maintained an open-door policy to her office, and she was, in fact, one of the 
few professors 1 ever visited during office hours while a law student, I experienced some 
extremely challenging personal issues the semester 1 was Professor Kagan’s student, which, 
combined with academic pressures, the stress of job searching and my duties as a resident tutor 
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and member of the Black Law Students’ Association, overwiielmed me. Professor Kagan not 
only look note of my change in demeanor but gave me the space to really express Ihc frustrations 
of law school and life in general one afternoon in her office. She encouraged and supported me 
83 an individual just by giving me a few minutes of her time and showing her compassion. This 
experience demonstrated Professor Kagan’s deep understanding of and ability to connect with 
people, a virtue which could very well be lost by someone with a resume as impressive as hers. 

Professor Kagan’s qualifications as a jurist, communicator and legal scholar are well- 
documented and do not need expansion here. Hovrever, 1 believe it's worthy of note end relevant 
to attest to Professor Kagan's emononal intelligence, empathy and ability to relate to others. 
These traits, combined with her keen intellect and extensive experience, make Professor Kagan 
exceptionally qualified to serve the Court as an Associate Justice. 

Sino-Tcly. 

Staci Pjiicrv 11 Rucker 

Harvarti Law Seboo} *01 
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Schnader 


A r T O R N t; Y S A T L A W 

1935 . III.. — — ■ 75 YEARS aoio 


Jerome Shestack 



1600 MARKET STREE-I SUITt 3 600 
PHILADELPHIA. PA 19103-7366 

215 751.2000 kax 215 751.2205 scftnaaer.com 


May 24,2010 




-71 


Senator Patrick Leahy 
433 Russell Senate Bldg 
United States Senate 
Wa.shington, DC 20510 


Dear Senator: 


I hope your Committee will approve Elena Kagan for the Supreme Court. As a 
Past President of the American Bar Association and a long time member of the ABA Standing 
Committee on the federal Judiciaiy, I am familiar with the qualifications sought for Supreme 
Court nominees. 

I have known Solicitor General Kagan for many years. Her love of ju.stice, her 
open mind and uncommon gravitas are qualities that will make her an outstanding member of the 
Court. As Dean of Harvard Law School, of which I an alumni, she achieved diversity, while at 
the same time ending the disharmony that she met upon becoming Dean, All of her activities are 
stamped with excellence. 

Our Court and nation will be well served if Elena Kagan becomes a Justice of the 
Supreme Court. 


Sincerely, 



NEW Y 0 R K- 


Schnader Harri 

PENNSYLVANIA CAL 1 F 0 RN 


son Segal & 
lA WASHINGTON. 


Lewis LtP 

QC NEW JERSEY 


PHDATA 3297556 I 
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COMMITTEE ON RULES 
Chaihwoman 


2469 RAreunK Swiping 
Wash-ngton. D C 205T5-322-1 
(202) 225 3615 




3)20 fED6BAL BUiLDING 
100 STATE STREET 
HOCHESTER. NY 14614 
(5351 232 4850 

465 MAIN STREET. SUITE 105 
BUFFAtO, NY 14203 
(716) 853-5013 


LOUISE M. SLAUGHTER 
CONGRESS OF THE UNITED STATES 
28TH DISTRICT, NEW YORK 

May 18, 2010 


191 C PINE AVENUE 
NIAGARA FAILS. NY 14301 
(716) 282-1274 


The Honorable Patrick H. Leahy 
Chairman 

United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20515 


The Honorable Jeff Sessions 
Ranking Member 
United States Senaile 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 205 15 


Dear Chairman Leahy, 

I want to exjjress my sincere appreciation for your continued commitment to ensuring that the next Associate Justice of 
the Supreme Court will hold the Constitution to the highest standard. It is with tremendous prido that I write to you 
regarding President Obama’s nomination of a woman. Solicitor General Elena Kagan, to the Supreme Court of the 
United States. 

Solicitor General Kagan is the second distinguished woman to be considered for the highest court within the past year. 
This historic achievement is a testament to the progress women have made in recent years. In order for the Suf^eme 
Court to be truly representative of the citizens of the United States, we rnust increase the number of women on the 
highest court. 

As we do not have a judicial record to review for Solicitor G«>eral Kagan, it is imperative that the Senate Judiciary 
Committee fully question the nominee with respect to women’s rights. The emergence of a memorandum co-authored 
by Solicitor General Kagan during her time as a White House aide in the Clinton Administration regarding abortion is 
troubling. As Co Chair of the Pro Choice Caucus, ! urge you and the Committee to keep the coneiitutional right to 
choose at the forefront of your minds as you question Solicitor General Kagan. 

Following the contentious debate regarding federal funding for abortion leading up to the historic passage of health 
care reform, it is essentia! that the consiituiionality of a woman's right to choose remain clear, unwavering and 
longstanding. The recent passage of several state laws designed to undermine the strength of Ro€ v. Wade further 
signirie.s the intense nature of these issues. As these laws are being brought to the courts, it is critical that we have a full 
understanding of Solicitor General Kagan’s interpretation of the constitutional right to choose. Itie next Suf^eme Court 
Justice must be unwavering in their support of judicial (decedent with respect to women’s rights. 

In light of Solicitor General Elena Kagan’s nomination, I respectfully request that the Committee on the Judiciary work 
to ensure that the next Supreme Court Justice will uphold the constitutional right for women to choose what to do with 
their bodies. J appreciate your attention to this request. 


Sincerely, 



mUTED ON RECva El 


I PAPER 
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BBitt!! Sara Stnatt 

WASH.:V<;rON. PC 20510-3802 


June 15,2010 


The Honorable Elena Kagan 
Solicitor General of the United States 
Washington, D.C. 

Dear Solicitor General Kagan: 

By letter dated May 25, 2010, 1 identified three subjects that I intend to cover at your 
confirmation hearing. I write to identify four additional subjects that I intend to cover. 

The Supreme Courtis Workload 

The Supreme Court’s workload has steadily declined. In 1870, the Court decided 280 of 
the 636 cases on its docket; in 1880, 365 of the 1,202 cases on its docket; and in 1886, 451 of the 
1,396 cases on its docket. In 1926, the year Congress gave the Court nearly complete control of 
its docket by passing the Judiciary Act of 1925, the Court issued 223 signed opinions. The 
Court’s output has declined significantly ever since. In the first year of the Rehnquist Court, the 
Court issued 146 opinions; in its last year, it i.ssued only 74. 

Chief Justice Rehnquist’s successor, John Roberts, testified during his confirmation 
hearing that the Court could and should take additional cases. But the Court has not done so. 
During the 2005 Term, it heard argument in 87 cases and issued 69 signed opinions; during the 
2006 Term, it heard argument in 78 cases and issued 68 signed opinions; during the 2007 Term, 
it heard argument in 75 cases and issued 67 signed opinions; and during 2008 Term, the Gotirt 
heard argument in 78 cases and issued 75 signed opinions. The figures for the pending 2009 
term wilt likely be in accord. 

ITie Court continues to leave important issues unresolved. They include, as noted in my 
May 25 letter, the constitutionality of the Bush administration Terrorist Surveillance Program 
(TSP) and the contours of the Foreign Sovereign Immunity Act’s domestic tort exception as 
applied to acts of tenorism. 

Equally significant are unresolved circuit splits. Two prominent academic commentators 
note that the Roberts Court “is unable to address even half’ of the circuit splits “identified by 
litigants.” Tracey E. George & Christopher Guthrie, Remaking the United States Supreme Court 
in the Courts’ of Appeals Image, 58 Duke L.J. 1439, 1449(2009). Questions on which the 
circuits have split include: May jurors consult the Bible during their deliberations in a criminal 
case and, if so, under what circumstances? Must a civil lawsuit predicated on a “state .secret” be 
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dismissed? When may a federal agency withhold infonnaiion in response to a FOIA request or 
subpoena on the ground that it would disclose the agency’s '‘internal deliberations’’? Do federal 
district courts have jurisdiction over petitions to expunge criminal records? 

r intend to ask you, among other questions: 

(1) Whether you agree with the Chief Justice Roberts’s statement at his confirmation 
hearing that the “Court could contribute more to clarity and uniformity of the law by taking more 
cases;” 


(2) Whether the Court has the capacity to hear substantially more cases than it has in 
recent years; 

(3) Whether you favor reducing the number of Justices required to grant petitions for 
certiorari in cases involving circuit splits or otherwise: and 

(4) Whether, if you arc confirmed, you will join the Court’s cert, pool or follow the 
practice of Justice Stevens (and the Justice for w'hom you clerked, Justice Thurgood Marshall) in 
reviewing petitions for certiorari yourself with the assistance of your law clerks? 

Deference to Congressional Factfinding in Reviewing the C onstitutionality of Federal 
Legislation 

The constitutionality of federal legislation often turns on how much deference the 
Supreme Court gives to justificatory factual findings made by Congress. Recent nominees to 
the Court have emphasized that such findings arc entitled to substantial deference. Chief Justice 
Roberts was especially emphatic on the point. He even testified that when a judge finds himself 
“in a position of re-evaluating legislative findings,” he or she “may be beginning to transgress 
into an area of making law . . . .” 

In too many cases during the last decade, however, the Court has disregarded 
Congressional findings of fact to an unprecedented degree. The most recent example was 
Citizens United v. Federal Election Commission, 130 S. Ct. 876 (2010), where in striking down 
the federal ban on independent campaign expenditures by corporations, the Court disregarded 
what Justice Stevens called in dissent a “virtual mountain of evidence” assembled by Congress 
establishing the corrupting influence of such contributions on the political process. And the 
Court did so, again in Justice Stevens’ words, “without a shred of evidence” as to how the 
challenged provision “have been affecting any entity” other than the petitioner in the case. 

The Court’s disregard of Congressional fact-finding has been especially pronounced in 
cases striking down laws enacted to remediate civil rights violations (whether under the 
commerce clause or the Fourteenth Amendment to the Constitution). These included two cases 
about which I have questioned prior nominees to the Court: (1) United States v. Morrison, 529 
U.S. 598 (2000), which struck the provision of the Violence Against Women Act providing a 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 01078 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



Letter to Solicitor General Elena Kagan 
Page 3 


1069 


federal eivil remedy for victims of sex-based violence, despite Congress’s weil-docuraented 
findings of relevant constitutional violations nationwide; and (2) Board of Trustees of the 
University of Alabama v. Garrett, 531 U.S, 356 (2001), which struck the provision of the 
Americans With Disabilities Act prohibiting disability-based discrimination in employment by 
states, despite Congress’s compilation (in the dissenter’s words) of “a vast legislative record,” 
based on task force hearings attended by more than 30,000 people, “documenting ‘massive, 
society-wide discrimination’ against persons with disabilities.” As 1 noted in pre-confirmation- 
hearing letters to Chief Justice Roberts and Justice Sotoraayor. the Court in Morrison even went 
out of its way to disparage Congress’s fact-finding competency. Justice Souter noted in a dissent 
joined by three other Justices that the Court had departed from its longstanding practice of 
assessing no more than the “rationality of the congressional [factual] conclusion[s] .” 

Chief Justice Roberts’s statements during oral argument in Northwest Austin Municipal 
District v. Holder, 129 S. Ct. 2504 (2009), may portend even worse things to come. The case 
concerned the constitutionality of a key section of the Voting Rights Act that Congress extended 
(by a Senate vote of 98 to 0) for another 25 years during my chairmanship of the Judiciary 
Committee. Ultimately the Court avoided the constitutional question in Northwest Austin by 
deciding the case on narrow statutory grounds. But during oral argument. Chief Justice Roberts 
called into question the validity of Congress’s legislative findings as to the need for the 
reauthorization. He said that, in extending the Act, “Congress was “sweeping far more broadly 
than they need to.” 

I intend to ask you, among other questions, whether you think that the Court has been 
sufficiently deferential to Congressional fact-finding and whether you would go about analyzing 
the sufficiency of the record underlying the rcauthorization of the Voting Rights Act. 

Television Coverage of the Supreme Court 

Although the public has the undisputed right to observe the Court’s proceedings, few 
Americans have any meaningful opportunity to do so. Even those who are able to visit the Court 
are not likely to see an argument in full. There are not nearly enough seats. Most will be given 
Just three minutes to watch before they arc shuffled out to make room for others. In high-profile 
cases, most visitors will be denied even a three-minute seating. As Ju.stice Stevens observed 
during an interview, “literally thousands of people have stood in line for hours in order to attend 
an oral argument, only to be denied admission because the courtroom was filled.” Those who 
wish to follow the Court’s proceedings must content themselves with reading the voluminous 
transcripts or listening to audiotapes released at the end of the Court’s term. (The Court 
regularly denies, without explanation, requests to release the audiotapes of oral argument on a 
same-day basis.) It should come as no surprise that, according to a recent poll taken by C-SPAN, 
nearly two-thirds of Americans favor television coverage of the Supreme Court's proceedings. 

In April 2010, the Senate Committee favorably reported both my resolution (S. Res. 339) 
expressing the sense of the Senate that the Court should permit television coverage and my 
legislation (S. 446) requiring it to allow coverage. In the last two Congresses, the Committee 
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favorably reported nearly identical legislation (S. 1768 in the 109th Congress and S. 344 in the 
noth Congress) that I introduced. 

Statements made by the current Justices indicate that a majority of them— - Chief Justice 
Roberts, Justices Stevens, Ginsburg, Brcyer, Alito, and Sotomayor — are favorably disposed 
toward allowing coverage or at least have an open mind on the matter. Justice Stevens, whom 
you would replace, has said that allowing cameras in the Supreme Court is “worth a try." 

Your past statements suggest that you are proponent of coverage. Soon after becoming 
Solicitor General, you told the Ninth Circuit Judicial Conference that “if cameras were in the 
courtroom, the American public would see an extraordinary event. . . . When C-SPAN first came 
on, they put cameras in legislative chambers. And it was clear that nobody was there. 1 think if 
you put cameras in the courtroom, people would say, ‘wow.’ They would see their government 
working at a really high level - at a really high level. That is one argument for doing so.” 

1 intend to ask you whether, if confirmed, you will support television coverage and, if you 
will, whether you will try to persuade your reluctant colleagues to do likewise. 


Constitutionality of Regulation of Campaign Finance 

In Citizens United v. Federal Election Commission, 130 S. Ct. 876 (2010), the Supreme 
Court held unconstitutional provisions of federal law prohibiting corporations and unions from 
making certain independent campaign expenditures in support of candidates for federal office, 
thereby putting corporations on the same footing as individuals (including citizens). Some 
organizations opposed to campaign-finance reform have heralded Citizens United as the 
beginning of the end of campaign finance regulation. The next step, according to the policy 
briefs of these organizations, is to challenge the prohibition on corporate campaign contributions 
and, in doing, attempt to eliminate the remaining case-law distinctions between the speech rights 
of i ndividual natural persons and of corporations. Under existing federal law, corporations may 
not make campaign contributions. (They may do so only through tightly regulated I’ACs.) The 
Supreme Court has upheld this restriction against First Amendment challenge. 

Some organizations have even advocated an end to limits on campaign contributions — as 
distinct from campaign-related expenditures — by individuals. In Buckley v. Valeo, 424 U.S. 1 
(1976), the Supreme Court upheld limits on contributions by individuals, even as it struck dow'n 
a provision of federal law prohibiting independent expenditures in support of candidates for 
office. The Court accepted Congress’s finding that allowing “large individual financial 
contributions" threatens to corrupt the political process and undermine public confidence in it. 
Buckley 's holding on this point has been well-settled law for nearly 35 years, 

I intend to ask you, among other questions; 
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(1) Whether, under First Amendment law, there remains anything left of the distinction 
between contributions from a corporation and those from natural persons. 

(2) What considerations would you bring to bear in deciding whether to overrule the 
portion of Buckley v. Valeo, 424 U.S, 1 (1976), upholding limits on eampaign contributions by 
individuals? 



cc: Chairman Patrick J. Leahy, Senate Judiciary Committee 
Ranking Member Jeff Sessions, Senate Judiciary Committee 
All Members of the Senate Judiciary Committee 
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NOMINATION OF JOHN G. ROBERTS, JR., OF 
MARYLAND, TO BE CHIEF JUSTICE OF THE 
UNITED STATES 


TUESDAY, SEPTEMBER 13, 2005 

United States Senate, 
Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 9:30 a.m., in room 
SH-216, Hart Senate Office Building, Hon. Arlen Specter, Chair- 
man of the Committee, presiding. 

Present: Senators Specter, Hatch, Grassley, Kyi, DeWine, Ses- 
sions, Graham, Comyn, Brownback, Cobum, Leahy, Kennedy, 
Biden, Kohl, Feinstein, Feingold, Schumer, and Durbin. 

Chairman SPECTER. It is 9:30. The confirmation hearing of Judge 
Roberts will now proceed. 

Welcome again. Judge Roberts. 

Judge Roberts. Thank you, Mr. Chairman. 

Chairman Specter. We begin the first round of questioning in 
order of seniority, with 30 minutes allotted to each Senator. 

Judge Roberts, there are many subjects of enormous importance 
that you will be asked about in this confirmation hearing, but I 
start with the central issue which perhaps concerns most Ameri- 
cans, and that is the issue of the woman’s right to choose and Roe 
V. Wade. And I begin collaterally with the issue of stare decisis and 
the issue of precedents. 

Black’s Law Dictionary defines stare decisis as ‘let the decision 
stand, to adhere to precedents and not to unsettle things which are 
established.” Justice Scalia articulated, “The principal purpose of 
stare decisis is to protect reliance interests and further stability in 
the law.” 

Justice Frankfurter articulated the principle, “We recognize that 
stare decisis embodies an important social policy. It represents an 
element of continuity in law and is rooted in the psychological need 
to satisfy reasonable expectations.” 

Justice Cardozo in a similar vein, “No judicial system could do 
society’s work if each issue had to be decided afresh in every case 
which raised it.” 

In our initial conversation, you talked about stability and humil- 
ity in the law. Would you agree with those articulations of the prin- 
ciples of stare decisis as you had contemplated them, as you said 
you looked for stability in the law? 

Judge Roberts. Yes, Mr. Chairman, I would. I would point out 
that the principle goes back even farther than Cardozo and Frank- 

( 141 ) 
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furter. Harnilton, in Federalist No. 78, said that, ‘To avoid an arbi- 
trary discretion in the judges, they need to be bound down by rules 
and precedents.” So even that far back, the Founders appreciated 
the role of precedent in promoting evenhandedness, predictability, 
stability, the appearance of integrity in the judicial process. 

Chairman SPECTER. I move now to Casey v. Planned Parenthood. 
Thirty minutes may seem like a long time and a second round of 
20 minutes, but the time will fly, and I want to get right to the 
core of the issue. 

In Casey, the key test on following precedents moved to the ex- 
tent of reliance by the people on the precedent, and Casey had this 
to say in a rather earthy way: “People have ordered their thinking 
and living around Roe. To eliminate the issue of reliance, one 
would need to limit cognizable reliance to specific instances of sex- 
ual activity. For two decades of economic and social developments, 
people have organized intimate relationships in reliance on the 
availability of abortion in the event contraception should fail.” 

That is the joint opinion, rather earthy in its context. Would you 
agree with that? 

Judge Roberts. Well, Senator, the importance of settled expecta- 
tions in the application of stare decisis is a very important consid- 
eration. That was emphasized in the Casey opinion, but also in 
other opinions outside that area of the law. 

The principles of stare decisis look at a number of factors, settled 
expectations one of them, as you mentioned. Whether or not par- 
ticular precedents have proven to be unworkable is another consid- 
eration on the other side; whether the doctrinal bases of a decision 
have been eroded by subsequent developments. For example, if you 
have a case in which there are three precedents that lead and sup- 
port that result and in the intervening period two of them have 
been overruled, that may be a basis for reconsidering the prior 
precedent. 

Chairman Specter. But there is no doctrinal basis erosion in 
Roe, is there. Judge Roberts? 

Judge Roberts. Well, I feel the need to stay away from a discus- 
sion of particular cases. I’m happy to discuss the principles of stare 
decisis, and the Court has developed a series of precedents on 
precedent, if you will. They have a number of cases talking about 
how this principle should be applied. And as you emphasized, in 
Casey they focused on settled expectations. They also looked at the 
workability and the erosion of precedents. The erosion of precedent 
I think figured more prominently in the Court’s discussion in the 
Lawrence case, for example, but it is one of the factors that is 
looked at on the other side of the balance. 

Chairman Specter. Well, do you see any erosion of precedent as 
to Roe? 

Judge Roberts. Again, I think I should stay away from discus- 
sions of particular issues that are likely to come before the Court 
again. And in the area of abortion, there are cases on the Court’s 
docket, of course. It is an issue that does come before the Court. 
So while I’m happy to talk about stare decisis and the importance 
of precedent, I don’t think I should get into the application of those 
principles in a particular area. 
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Chairman Spf.cTRR. Well, Judge Roberts, I don’t know that we 
are dealing with any specific issue. When you mention — and you 
brought the terra up — erosion of precedent, whether you see that 
as a factor in the application of stare decisis or expectations, for ex- 
ample, on the citation I quoted from Casey v. Planned Parenthood. 

Judge Roberts. Well, in the particular case of Roe, obviously you 
had the Casey decision in '92 or ’93. 

Chairman Specter. ’92. 

Judge Roberts. ’92, in which they went through the various fac- 
tors in stare decisis and reaffirmed the central holding in Roe while 
revisiting the trimester framework and substituting the undue bur- 
den analysis with strict scrutiny. So as of ’92, you had a reaffirma- 
tion of the central holding in Roe. That decision, that application 
of the principles of stare decisis is, of course, itself a precedent that 
would be entitled to respect under those principles. 

Chairman Specter. The joint opinion then goes on, after the 
statement as to sexual activity, to come to the core issue about 
women being able to plan their lives. The joint opinion says, “The 
ability of women to participate equally in the economic and social 
life of the Nation has been facilitated by their ability to control 
their reproductive lives.” 

Do you agree with that .statement. Judge Roberts? 

Judge Roberts. Yes, Senator, as a general proposition. But I do 
feel compelled to point out that I should not, based on the prece- 
dent of prior nominees, agree or disagree with particular decisions, 
and I’m reluctant to do that. That’s one of the areas where I think 
prior nominees have drawn the line when it comes to do you agree 
with this case or do you agree with that case. That’s something 
that I’m going to have to draw the line in the — 

Chairman Specter. Well, I am not going to ask you whether you 
are going to vote to overrule Roe or sustain it, but we are talking 
here about the jurisprudence of the Court and their reasoning. 

Let me come to another key phase of Casey where the joint opin- 
ion says, “A terrible price would be paid for overruling Roe. It 
would seriously weaken the Court’s capacity to exercise the judicial 
power and to function as the Supreme Court of the Nation dedi- 
cated to the rule of law.” 

Now, this moves away from the specific holding and goes to a 
much broader jurisprudential point, really raising the issue of 
whether there would be a recognition of the Court’s authority. And 
in a similar line, the Court said this: that to overrule Roe would 
be “a surrender to political pressure,” and added, “To overrule 
under fire would subvert the Court’s legitimacy.” 

So in these statements on Casey, you are really going beyond the 
holding. You are going to the legitimacy and authority of the Court. 

Do you agree with that? 

Judge Roberts. Well, 1 do think the considerations about the 
Court’s legitimacy are critically important. In other cases— I’m 
thinking of Payner v. Tennessee, for example — the Court has fo- 
cused on extensive disagreement as a grounds in favor of reconsid- 
eration. In Casey, the Court looked at the disagreement as a factor 
in favor of reaffirming the decision. So it’s a factor that is played 
different ways in different precedents of the Court. 
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I do think that it is a jolt to the legal system when you overrule 
a precedent. Precedent plays an important role in promoting sta- 
bility and evenhandedness. It is not enough — and the Court has 
emphasized this on several occasions. It is not enough that you 
may think the prior decision was wrongly decided. That really 
doesn’t answer the question. It just poses the question. And you do 
look at these other factors, like settled expectations, like the legit- 
imacy of the Court, like whether a particular precedent is workable 
or not, whether a precedent has been eroded by subsequent devel- 
opments. All of those factors go into the determination of whether 
to revisit a precedent under the principles of .stare decisis. 

Chairman Specter. A jolt to the legal system, a movement 
against stability — one of the Roberts doctrines. 

Judge Roberts. An overruling of a prior precedent is a jolt to the 
legal system. It is inconsistent with principles of stability and yet — 

Chairman Specter. One — go ahead. 

Judge Roberts. I was just going to say, the principles of stare 
decisis recognize that there are situations when that’s a price that 
has to be paid. Obviously, Brown v. Board of Education is a leading 
example, overruling Plessy v. Ferguson, the Wesi Coast Hotel case 
overruling the Lochner era decisions. Those were to a certain ex- 
tent jolts to the legal system, and the arguments against them had 
a lot to do with stability and predictability. But the other argu- 
ments — that intervening precedents had eroded the authority of 
those cases, that those precedents that were overruled had proved 
unworkable — carried the day in those cases. 

Chairman Specter. One final citation from the joint opinion in 
Roe: “After nearly 20 years of litigation in Roe's wake, we are satis- 
fied that the immediate question is not the soundness of Roe's reso- 
lution of the issue, but the precedential force that must be accorded 
to its holding.” 

Do you think the joint opinion is correct in elevating precedential 
force even above the specific holding of the case? 

Judge Roberts. That is the general approach when you’re con- 
sidering stare decisis. It’s the notion that it’s not enough that you 
might think that the precedent is flawed, that there are other con- 
siderations that enter into the calculus that have to be taken into 
account, the values of respect for precedent, evenhandedness, pre- 
dictability, stability; the considerations on the other side, whether 
a precedent you think may be flawed is workable or not workable, 
whether it’s been eroded. 

So to the extent that the statement is making the basic point 
that it’s not enough that you might think the precedent is flawed 
to justify revisiting it, I do agree with that. 

Chairman SPECTER. When you and I met on our first so-called 
courtesy call, I discussed with you the concept of a super-stare deci- 
sis. And this was a phrase used by Circuit Judge Luttig in Rich- 
mond Medical Center v. Governor Gilmore in the year 2000, when 
he refers to Casey being a super-sfare decisis decision with respect 
to the fundamental right to choose, and a number of the aca- 
demics — Professor Farber has talked about super-stare decisis, and 
Professor Estrich has, as it applies to statutory lines. 

Do you think that the cases which have followed Roe fall into the 
category of a super-stare decisis designation? 
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Judge Roberts. Well, it’s a term that hasn’t found its way into 
the Supreme Court opinions yet. I think — 

Chairman Specter. Well, there is an opportunity for that. 

[Laughter.] 

Judge Roberts. I think one way to look at it is that the Casey 
decision itself, which applied the principles of stare decisis to Roe 
V. Wade, is itself a precedent of the Court, entitled to respect under 
principles of stare decisis. And that would be the body of law that 
any judge confronting an issue in his care would begin with, not 
simply the decision in Roe v. Wade but its reaffirmation in the 
Casey decision. That is itself a precedent. It’s a precedent on 
whether or not to revisit the Roe v. Wade precedent. And under 
principles of stare decisis, that would be where any judge consid- 
ering the issue in this area would begin. 

Chairman Specter. When you and I talked informally, I asked 
you if you had any thought as to how many opportunities there 
were in the intervening 32 years for Roe to be overruled, and you 
said you did not really know, and you cited a number. And I said, 
“Would it surprise you to know that there have been 38 occasions 
where Roe has been taken up, not with a specific issue raised but 
all with an opportunity for Roe to be overruled?” One of them was 
Rust V. Sullivan, where you participated in the writing of the brief, 
and although the case did not squarely raise the overruling of Roe, 
it involved the issue of whether Planned Parenthood units funded 
with Federal money could counsel on abortion. And in that brief, 
you again raised the question about Roe being wrongly decided, 
and then I pointed out to you that there had been some 38 cases 
where the Court had taken up Roe. 

I am very seldom a user of charts, but on this one I prepared a 
chart because it speaks — a little too heavy to lift, but it speaks 
louder than just — thank you. Senator Grassley. Thirty-eight cases 
where Roe has been taken up, and I don’t want to coin any phrases 
on super precedents. We will leave that to the Supreme Court. But 
would you think that Roe might be a super-duper precedent in 
light— 

[Laughter.] 

Chairman Specter.— of 38 occasions to overrule it? 

Judge Roberts. The interesting thing, of course, is not simply 
the opportunity to address it, but when the Court actually con- 
siders the question. And that, of course, is in the Casey decision 
where it did apply the principles of stare decisis and specifically ad- 
dressed it. And that I think is the decision that any judge in this 
area would begin with. 

Chairman Specter. Judge Roberts, in your confirmation hearing 
for circuit court, your testimony read to this effect, and it has been 
widely quoted; “Roe is the settled law of the land.” Do you mean 
settled for you, settled only for your capacity as a circuit judge, or 
settled beyond that? 

Judge Roberts. Well, beyond that, it’s settled as a precedent of 
the Court, entitled to respect under principles of stare decisis. And 
those principles, applied in the Casey case, explain when cases 
should be revisited and when they should not. And it is settled as 
a precedent of the Court, yes. 
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Chairman Specter. You went on then to say, “It’s a little more 
than settled. It was reaffirmed in the face of a challenge that it 
should be overruled in the Casey decision.” So it has that added 
precedential value. 

Judge Roberts. I think the initial question the judge confronting 
an issue in this area, you don’t go straight to the Roe decision; you 
begin with Casey, which modified the Roe framework and re- 
affirmed its central holding. 

Chairman Specter. And you went on to say, “Accordingly, it is 
the settled law of the land,” using the term “settled” again. Then 
your final statement as to this quotation, “There is nothing in ray 
personal views that would prevent me from fully and faithfully ap- 
plying the precedent as well as Casey.” 

There had been a question raised about your personal views, and 
let me digress from Roe for just a moment because I think this 
touches on an issue which ought to be settled. When you talk about 
your personal views, and as they may relate to your own faith, 
would you say that your views are the same as those expressed by 
John Kennedy when he was a candidate and he spoke to the Great- 
er Houston Ministerial Association in September of 1960, “I do not 
speak for my church on public matters, and the church does not 
speak for me”? 

Judge Roberts. I agree with that. Senator, yes. 

Chairman Specter. And did you have that in mind when you 
said, ‘There is nothing in my personal views that would prevent 
me from fully and faithfully applying the precedent as well as 
Casey”? 

Judge Roberts. Well, I think people’s personal views on this 
issue derive from a number of sources, and there’s nothing in my 
personal views based on faith or other sources that would prevent 
me from applying the precedents of the Court faithfully under prin- 
ciples of stare decisis. 

Chairman Specter. Judge Roberts, the change in positions have 
been frequently noted. Early on in one of your memoranda you had 
made a comment on the so-called right to privacy. This was a 1981 
memo to Attorney General Smith, December 11, 1981. You were re- 
ferring to a lecture which Solicitor General Griswold had given 6 
years earlier, and you wrote, Solicitor General Griswold “devotes a 
section to the so-called ‘right to privacy,’ arming as we have that 
such an amorphous right is not to be found in the Constitution.” 
Do you believe that the right to privacy — do you believe today that 
the right to privacy does exist in the Constitution? 

Judge Roberts. Senator, I do. The right to privacy is protected 
under the Constitution in various ways. It’s protected by the 
Fourth Amendment, which provides that the right of people to be 
secure in their persons, houses, effects and papers is protected. It’s 
protected under the First Amendment, dealing with prohibition on 
establishment of a religion and guarantee of free exercise, protects 
privacy in matters of conscience. It was protected by the Framers 
in areas that were of particular concern to them that may not seem 
so significant today, the Third Amendment, protecting their homes 
against the quartering of troops. 

And in addition, the Court has, with a series of decisions going 
back 80 years, has recognized that personal privacy is a component 
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of the liberty protected by the Due Process Clause. The Court has 
explained that the liberty protected is not limited to freedom from 
physical restraint, and that it’s protected not simply procedurally 
but as a substantive matter as well. And those decisions have 
sketched out over a period of 80 years certain aspects of privacy 
that are protected as part of the liberty in the Due Process Clause 
under the Constitution. 

Chairman SPECTER. So that the views that you expressed back 
in 1981, raising an issue about “amorphous” and “so-called” would 
not be the views you would express today? 

Judge Roberts. Those views reflected the Dean’s speech. If you 
read his speech, he’s quite skeptical of that right, I knew the Attor- 
ney General was, and I was transmitting the Dean’s speech to the 
Attorney General. But ray views today are as I’ve just stated them. 

Chairman SPECTER. So they were not necessarily your views 
then, but they certainly are not your views now. 

Judge Roberts. I think that’s fair, yes. 

Chairman SPECTER. With respect to, going back again to the im- 
port of Roe and the passage of time. Supreme Court Chief Justice 
Rehnquist changed his views on Miranda in the 1974 case, Michi- 
gan V, Tucker, which I am sure you are familiar with. They did not 
apply Miranda, without going into the technical reasons there. But 
the issue came back to the Court in U.S. v. Dickerson in the year 
2000, and the Chief Justice decided that Miranda should be 
upheld, and he used this language, that it became “so embedded 
in routine police practice to the point where the warnings have be- 
come a part of our National culture.” 

Do you think that that kind of a principle would be applicable 
to a woman’s right to choose as embodied in Roe v. Wadel 

Judge Roberts. Well, I think those are some of the consider- 
ations the Court applied in Casey when it applied stare decisis to 
Roe, and those were certainly the considerations that the Chief 
Justice focused on in Dickerson. 1 doubt that his views of the un- 
derl 3 nng correctness of Miranda had changed, but it was a different 
question in Dickerson. It wasn’t whether Miranda was right, it was 
whether Miranda should be overruled at this stage, and the Chief 
applied and address that separate question distinct from any of his 
view's on whether Miranda was correct or not when decided, and 
that’s the approach the Court follows under principles oi stare deci- 
sis. 

Chairman SPECTER. Well, that is the analogy I am looking for in 
Roe V. Wade. He might disagree with it at the time it was decided, 
but then his language is very powerful when he talks about it be- 
coming “embedded in routine police practices to the point where 
the warnings have become a part of our National culture.” The 
question, by analogy, whether a woman’s right to choose is so em- 
bedded that it has become a part of our National culture. What do 
you think? 

Judge Roberts. Well, I think that gets to the application of the 
principles in a particular case, and based on my review of the prior 
transcripts of every nominee sitting on the Court today, that’s 
where they’ve generally declined to answer, when it gets to the ap- 
plication of legal principles to particular cases. 
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HARVARD LAW SCHOOL 

CAMEK.IDCE • MASSACHO'SETTS • 0213a 


June 24, 2010 


To Whom It May Concern: 

Enclosed is a letter that I \Mole in support of Elena for an 
award from the organization Equal Justice Works for her 
promotion of public service as Dean of Harvard Law 
School — an award that she won. I would like the 
scnlimenls conveyed in the letter to be considered during 
her confirmation process. 


Sincerely, 



Carol Steiker 
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HARVARD LAW SCHOOL 

CAMBlUIKiH • MASSACHL’SETTS 02138 


CAROL STtlKtk 

L Jrtrt K.rtherine W, AiK'i of Law 


J une 9, 2008 


tiRlSWOLOHAlJ.'aoy 



Equal Justice Works 
Law School Awards 
21 20 L Street, N.W. 

Suite 450 

Washington, D.C-2Q037-1541 

Ke: Dean Elena Kagan 

Dear Law School Awards Cotnmjllee; 

1 am writing in support of Dean Elena Kagan of Harvard Law School, who is 
being nominated for the Dean John R. Kramer Outstanding Law School Dean award. As 
a long-time member of the faculty and the Dean’s “Special Advisor on Public Service,” I 
am well-suited to describe the truly extraordinary work that Elena Kagan has done here at 
Harvard to revitalise and support the school's public interest community. 

Elena’s work to promote public interest and public service during the past five 
years is so extensive and multifaceted that I hardly know w'hetc to start. Perhaps self- 
indulgently, I’ll start with myself: Upon taking the dcanship, Elena did away with the old 
administrative structure ( 1 Doan -i- 2 Associate Deans) and instead create a 7-person 
administrative structure, which included several vice deans as well as several ’’special 
advisors" in areas that Elena felt needed specialized attention, such as technology, 
connections to the legal profes.sion, and public seiwice. She asked me, one of her oldest 
friends (her former c1a.ssmaie and co-clerk for Justice Thurgood Marshall, and myself a 
former public defender) to be her “Special Advisor for Public Service’’ in order to have a 
cabinet-level advisor to help innovate and advocate for public service initiatives at the 
law school. This post was made part of a small group of administrators who meet with 
the Dean on a regular basis (initially, every 2 weeks) to discuss current issues at the 
school and offer advice. Needless to say, this is the first time this law school has had 
such a position, and the creation and staffing of the position as one of Elena’s very first 
acts as Dean reflects the central importance of public service in her new admmistraiion. 

One need only look ai our academic program to see how much Elena’s leadership 
has helped to promote public service goals. Most prominently, Elena has poured energy 
and resources into our clinical programs, especially our vastly enhanced Human Rights 
Program and important new clinical offerings in the areas of Environmental Law and 
Children’s Rights. Under Elena’s leadership. Harvard finally created a full tenure-track 
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for clinicai faculty and hired a fantastic bouquet of lop clinical leaders to stall it. 
Moreover, Elena has carried over this gommitnient to the academic side of the 
curriculum, aggressively hiring a substantial number of faculty members with public 
service backgrounds, most recently Assistant Professor Benj amin Sachs, who will 
become the first HI.S faculty member to have won a Skadden Fellowship (and w'ho then 
worked for another half decade as a labor-side lawyer before moving into academia). It 
is notable that Yale Law School, which had offered Ben a 2-year fellowship, declined to 
put him on its academic tenure-track, whereas Ilarv'ard, under Elena’s leadership, saw the 
wisdom of grooming a young lawyer from the world of public interest law as a future 
labor law scholar, rather than insisting on hiring only those with Ph.D.’s. 

One easy and objective measure of a school’s commitment to public service is 
what it does with its money, and it is more than fair to say that Elena has consistently - 
and innovatively - “put her money w here her mouth is.” She has increased both our Low 
Income Protection Program (LIPP) and our level of guaranteed summer funding for 
public interest jobs, placing Harvard at the very lop among all law schools in providing 
financial support for public interest work both during and after law school. Most 
recently, Elena made the front page of the New York Times with a revolutionary new 
Public Service Initiative that will waive tuition for the entire third year of law school for 
any student who commits to 5 years of public service work after graduation. This new 
form of student aid witl only supplement, rather than supplant, our existing Low Income 
Protection Program, so that students will have the benefit of horh front-end and back-end 
support for public interest careers (i.e., lower tuition up front and waivers of loan 
payments while working in public interest jobs). 

Finally, there is the harder to quantify but no less real commitment to promoting a 
culture of public service. Before Elena became Dean, i would have honestly opined that 
cultures change only rarely and when they do, only very slowly. Elena’s deanship has 
made me rethink the “stickiness ' of culture, because Elena has brought about In 5 short 
years a massive re-oneniation of Harvard Law School's culture. Student satisfaction 
with the law school has gone through the roof; w'hai used to be a culture of complaint is 
now more like a culture of school booslensm. And as far as public service goes, there 
can be no doubt in any student's mind that the school supports, values, and even 
cherishes such careers. It is hard to put a precise finger on how Elena has brought about 
Such change, but I can point to two good exerttplars- 

First, the school’s annual “public interest auction” (which regularly raises 
between $100,000 and $200,000 for summer public interest funding) used to be run by 
students, administrative staff, and some faculty. Since Elena has become Dean, she not 
only has contributed one of the most popular items (poker night at her home for a crowd 
of students), but she ha-s also volunteered each year to serve as one of the two 
auctioneers, thus playing a central and public role on the public interest “stage.” 

Second, Elena agreed to host, and provided the crucial logistical and financial 
Support for, Harvard’s first ever public interest reunion, “A Celebration of Public 
Inierest," which took place this pa.st March, 2008. This event, which brought hundreds of 
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alumni back iq Harvard (many of whom had never returned for any other event), 
provided a crucial forum for alumni and current students to connect over Harvard's loiig- 
sianding commitment, through its graduates, to public interest and public service careers. 
The reviews of this event were simply staggering: the long weekend of substantive 
panels, netw'orking and brainstorming sessions, and social events created a tidal swell of 
excitement among the alums who attended and especially for the students currently at the 
school. This event required a willingness to innovate, combined with the nitty-gritty of 
fund-raising and logistical details (beating back all other claimants for use of the law 
school’s function rooms for a key spring weekend). It is this unique combination - the 
willingness to embrace new ideas and the wherewithal to ensure that new initiatives 
indeed succeed - that has allowed Elena to be such a successful agent for change at 
Harvard Law School. 

There is no question that Elena will go down m Harvard's books as one of the 
greatest Deans in the Law School's history In my view, there is no area in which her 
leadership and success have been more evident than in the promotion of public interest 
work among our students and graduates. I urge Equal Justice Works to recognize her 
extraordinary and outstanding leadership in this area. 

If I can offer any further assistance, please contact me by phone at (bi7) 496- 
5457 or by e-mail at slcikcrfailiiw. harvard.edu . 


Sincerely, 


Carol Sieiker 

Howard & Kathy Aibcl Professor of Law 
Dean’s Special Advisor for Public Service 
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The Honorable Ann Claire Williams 

U S. Court of Appeals for the 7lh Circuit 


June 24, 2010 


Senator Patrick Leahy 
433 Russeii Senate Bldg 
United States Senate 
Washington, DC 20510 

Re: Letter in Support of Elena Kagan’s Nomination 
to the United States Supreme Court 

Dear Senator Leahy; 

[ am writing in support of Elena Kagan’s Nomination to be an Associate Justice on 
the United States Supreme Court. In 2008, Equal Justice Works presented Dean 
Kagan with our highest award for a law school dean, the John R, Kramer Outstanding 
Law School Dean Award. 

Equal Justice Works’ mission is to mobilize the next generation of lawyers 
committed to justice. We collaborate with 200 law schools across the country to 
ensure those schools have programs that instill public service values and create 
opportunities for students to experience firsthand the rewards of using their legal 
skills to help under-served communities and causes. We also operate the nation’s 
largest postgraduate legal fellowship programs, enabling hundreds of recent law 
school graduates to devote themselves to 'vorking on issues such as domestic 
violence, affordable housing, consumer rights, civil rights and more. 

Each year, we honor a law school dean who has demonstrated a commitment to 
public interest law and leadership that has resulted in measurable improvements in a 
law schools’ programs to instill public service values and experiences for students. 

In a highly competitive nomination process, Elena Kagan was selected as our Dean 
of the Year in 2008 in recognition of her commitment to Justice and her work to 
expand public service opportunities for Harvard Law School students and graduates. 

When Elena Kagan became Dean of Harvard Law School (HLS) in 2003. she 
promised that encouraging public service would be one of her highest priorities. In 
her inaugural remarks, she stated her desire that every Harvard Law School student 
graduate with a commitment to public service work. She expected this commitment 
not jiLSt of those who would pursue public service as a full-time job, but also of those 
who planned to spend their careers in the private sector. 

She didn't just talk about the importance of public service - she immediately put 
words into action. She established the new position of “Dean's Special Advisor for 
Public Service,’* and created a committee of faculty, staff and students to study and 
make recommendations about ways the school could further promote a public serv'ice 
ethos. She dramatically grew HLS’s clinical program and increased its staff. During 
her six years as dean, the number of clinical student piacemcnls grew from 360 to 
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R6ft, more ll>an doubling the number of students who were exposed to real world problems, developed 
praclieal skill-building and provided legal assistance to indigent or middle-income clients who vvould 
otherwise could not afford a lawyer. 

Dean Kagan increased the opportunity and funding for a unique winter term during which students could 
pursue an internship or clinical work. Thcrcsiitf was an increase from 19 students doing public serv ice 
work during the winter term in 2(K)5 to 166 in 2(K)8. f met many of those students in connection with our 
Katrina Initiative where we sent 19 lawyers and hundreds of law students to the (iuH’to help in the 
aftermath of the hurricanes. 

Dean Kagan provided financial and other support for students who were pursuing public interest 
initiative.s. She provided funding to students who wanted to do pro bono "caravan” trips during winter 
and spring breaks, and improved Hl-S's guaranteed summer funding for public service work as a way to 
ensure that all students have an opportunity to pursue public service internships. The result w'as 70% 
increase in the number of students participating in ju.st three years. 

Dean Kagan also recognized the importance of celebrating those who engage in public scivice. She 
created the ,'Vndrev,' L. Kaufman Award for the .student who performed the most pro bono hours during 
their law school career, and gave recognition to ail students who perforined more than 1 ,000 hours of pro 
bono service during law school at Class Day and in the graduation prograin, Lven before biena Kagan 
became dean, HI.S had a mandatory pro bono program - every law student must complete 40 hours of pro 
bono work prior to graduation. During her tenure, the numbers skyrocketed. The first graduating clas.s 
under Dean Kagan in 2005 completed an average of 343 pro bono hours; her last class in 2009 completed 
an average of 542 hours, an increase of ! 58%. 

finally. Dean Kagan helped break down the debt barrier that blocks many law graduates from pursuing 
public interest jobs. Under her Ictidership. HLS waived tuition for third-year students who pledged to 
spend five years working for nonprofit organizations or for the government, Dean Kagan also expanded 
HLS’s loan repayment program, the Low Income Protection Plan, 

Ry selling the lone from the top. IX-an Kagan created a culture of public .service at flLS that i,s still going 
strong, Wc were proud to honor Llena Kagan with our Outstanding Law School Dean award two years 
ago, and continue to be proud of our association with a visionar)' leader who has done so much to further 
the goals of inspiring the next generation of lawyers to make public service part of their careers. 

Elena Kagan’s demonstrated commitment to encouraging siudcrts and graduates to engage in public 
service represents the highest and most noble values of the legal profession. This is why ( am writing to 
encourage your coinmitiec and the Senate to confirm Elena Kagan as the next Associate Justice of the 
United States Supreme (rourt. Please feel free to contact me if there i.s anything else I can provide, 


Sincerely, 



David Stern 
Executive Director 
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Testimony of Ronai.d S. Sullivan Jr. 
Prepared for the 
Committee on the Judiciary 

OF THE 

United States Sena i e 


Hearing: Judicial Nomination 
Elena Kagan of Massachusetts 

TO BE 

ASSOCIATE JUSTICE OF THE SUPREME COURT 
OF THE UNITED STATES 


Ronald S. Sullivan Jr. 
Harvard Law School 
The Jamestown Project 
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1 am a Clinical Professor of Law at the Harvard l,aw School and a Senior Lcllow 
at the Jamestown Project. I teach and write in the areas of criminal law, criminal 
procedure, legal ethics, and race theory. Prior to joining the faculty at Harvard, I .served 
a.s Director of the nation’s premier public defender office, the Public Defender Service 
for the District of Columbia, where 1 represented hundreds of indigent clients in 
thousands of matters as a sta ff attorney. General Counsel, and, then, Director. 

Let me begin with the obvious; Anyone who has had even a passing acquaintance 
with Elena Kagan can attest to the fact that she has a first-class mind. An outstanding 
legal scholar, terrific teacher, a thoughtful and forward-looking administrator. Solicitor 
General Kagan’s academic record is unas.sailablc. More than her academic career and 
work, there is her record as a public servant, a proven one: as a government lawyer, as a 
policy advisor to President Clinton’s administration, and as our current administration’s 
Solicitor General. She is smart, fair, independent, respectful of the opinions of others, 
and a dedicated public servant. For these reasons and others that 1 outline below, I urge 
this Committee to vote out the nomination. 

Hearings on Supreme Court nominations represent an important expression of our 
democracy. This Conimiltcc attempts to carefully balance important norms of judicial 
autonomy with notions of democratic accountability in crafting questions it poses to the 
nominee and witnesses. Understandably, the degree to which a nominee’s judicial 
philosophy is the appropriate metric for judging her fitness to receive life tenure on our 
nation’s highest court is hotly contested. But, whether framed in the vocabulary of 
judicial philosophy or formal notions of professional or intellectual aptitude, the central 
question that has animated recent Supreme Court nomination hearings is, “What kind of 
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Justice will the nominee be?” This one is no different, Inasmueh as General ICagan has 
not published on the contentious and controversial areas of constitutional law that tend to 
dominate the public discourse, the public looks for signs - proxies, even to provide a 
window into the jurisprudential leanings of a prospective Justice. 

To my thinking, many proxies that have been bandied about the media arc not 
especially productive. They do not speak to the type of Justice lilena Kagan will be, if 
confirmed. Indeed, the structural divides that entail our judicial system often work to 
ensure that its actors behave in a role appropriate manner. Positions taken as a student, or 
law clerk, even as a lawyer in private practice, on behalf of a client, for example, do not 
necc.ssarily presage how that santc lawyer will rule as a judge. Advocacy in our system, 
as you know, does not require agreement with the position, policies, or person of the 

client whether it be a Supreme Court Justice, President or private corporation - on 

whose behalf one advocates. Rather, advocacy requires, we are taught from the moment 
we enter law school, diligence, precision, reasoning both critical and creative, and an 
unabated passion for the rule of law - qualities General Kagan possesses in abundance. 

To the extent we can know what type of Supreme Coun Justice General Kagan would 
make, the better approach, in my view, is to look at the whole person - her entire record, 
as an academic, an administrator, and a policy advisor. Bqually important, a fair 
valuation of General Kagan’s character will better illuminate the values she would bring 
to the bench should the Senate confirm her. On balance, these metrics demonstrate 
General Kagan to be thoughtful, measured, keenly intellectual, and a dedicated worker. 

With this in mind, 1 would like to offer a few observations about the person I know, 
my former colleague, my former Dean, and, I am proud to say, my friend, Plena Kagan. 
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Given that much of my academic work concerns issues of access to justice. J am 
impressed by Elena’s record on developing clinical programs while serving as tlic Dean 
of the Harvard Law School. As this Committee knows. Clinical programs provide expert 
legal services to people, communities, businesses, and even governments that could not 
otherwise afford such services. Core principles of our justice system - equal protection 
under the law, equal aceess to ju.stice, and the fair distribution of burdens and benefits 
across the citizenry were advanced by Elena’s support and interest in clinical programs 
at the Harvard Law School during her tenure as Dean. Concrete people and institutions 
were provided wdth legal services and her efforts as Dean demonstrated a firm 
commitment to these values. 

Significantly, the Harvard student body responded to Elena’s efforts and commitment 
to providing legal services to underserved communities. The number of students 
participating in clinical programs grew by an astounding 240% — from 363 clinical 
students when her dcanship began to 866 students when she resigned to become Solicitor 
General. This translates into a very real appreciation for the needs, desires, and 
aspirations of communities around the country. As Dean, Elena understood that the law 
is not merely a closed system of rulc.s with no impact on the nonnative universe. She 
also understood, as Dean, that the law impacts people, and affirmatively undertook 
efforts to connect some of the best legal minds in the country with those who arc most in 
need of expert legal services. Thc,sc values, fully embraced during Elena’s tenure as 
Dean, were also embraced by the student body at Harvard Law School. During Elena’s 
tenure as Dean, the number of hours students dedicated to pro bono work rose by 158%. 

I knovv from personal experience the kind of impact pro bono work can have on the arc of 


4 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 01098 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



1089 


one’s professional career, as my exposure to pro bono work while, myself, a student at 
Harvard Law School shaped my choice to serve the underserved and indigent with the 
best legal training our country has to offer, expertise iny former clients would otherwise 
not be able to afford. The clinical work done at Harvard, and supported by Elena during 
her time as Dean, is not merely another line added to a student’s resume. Rather, clinical 
work is the place where some of our nation’s brightest legal minds decide to use those 
minds in public service of our democracy- Elena’s support and expansion of clinical 
work will have an impact on the quality of our legal .system that cannot be quantitatively 
measured. 

Specifically, under her dcanship, nine clinics were created: (1) Child Advocacy 
Clinic, (2) Gender Violence Clinic, (3) Environmental Law and Policy Clinic, (4) 
Semester in Washington Clinic, (5) Negotiation and Mediation Clinic, (6) Death Penalty 
Clinic, (7) Sports Law Clinic, (8) Supreme Court and Appellate Advocacy Clinic, and (9) 
War Crimes Prosecution Clinic. The substantive variety of the,sc clinical offerings speak 
to and speak well of Elena’s commitment to broadly understanding the law and its 
important and varied role in our society. 

Let me next say a word about General Kagan’s intellect and intellectual method. 
While I have read all of her scholarship in preparation for this hearing, 1 do not purport to 
be expert in her areas of academic interest, I happily defer to the Administrative Law and 
First Amendment scholars who have already opined, in one form or another, to this 
Committee. That said, 1 have had sufficient scholarly interactions with her to form an 
opinion consistent with many others: Elena Kagan has a sharp analytical mind. She is a 
first-rate legal scholar, and welt exceeds any minimum standards necessary to serve as a 
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Justice on the Supreme Court. Indeed, in my experience with General Kagan, I found her 
to be an active consumer of knowledge. She has a .swift and eager mind, and sought to 
understand complex issues before comment or action. While she had many answers (not 
so rare for a Harvard professor), she knew that she did not have all the answ'crs 
(somewhat more rare, and quite refreshing, indeed, for a Harvard professor). 1 clearly 
recall instances during her deanship where she consulted me on issues regarding the 
criminal law, access to justice, and indigent defense about which she was asked to opine. 
My sense is that these consultations were genuine, and never superficial gestures 
designed to provide psychic income. Instead, [iicna always sought to critically engage. 
Clearly, she held (and holds) firm opinions, but, in my experience, she understood her 
opinions to be always already in progress, and subject to revision when facts and reason 
conspired to produce a better answer. 

Allow me to pause here and emphasize the importance, 1 believe, of General 
Kagan’s demonstrated commitment to challenging her own opinions and her willingness 
sometimes to revise, or amend her opinions in the light of continued study and collegial 
exchange. In our understandable insistence on trying to know, or trying to predict how a 
nominee will rule on this or that area of the law as a Justice, we have, perhap.s, 
undervalued the ongoing work Justices do, work required because of the ease by case 
nature of our judicial system. Each case heard before our Supreme Court requires not so 
much a pre-determined judicial philosophy or method of interpretation as much as it 
requires broad and continual learning, experience, a willingness to hear the case before 
the court prior to deciding how the ease fits within some prc-dctcrmincd judicial 
philosophy of interpretation. This temperament - the willingness to hear, study, question. 
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and somclimcs revise strikes me as judicious, an ideal trait for a Supreme Court Justice, 
and qualities that Hlena Kagan posses.scs. 

Finally, 1 shall end by recounting one of General Kagan’s first acts as Dean. As 
the incoming Dean, she could have decided to hold the Royall Professorship of Law, the 
law school’s first endowed chair. She declined. The Royall Profe.ssorship is named after 
Isaac Royall Jr., who donated over 2100 acres of land to Harvard in the mid-eighteenth 
eentury. But the Royall family earned its immense fortune from the trans-Atlantic slave 
trade. Because this chair was funded with profits from slavery, Elena Kagan opted to 
become the first person to hold the Charles Hamilton Houston Professorship, an endowed 
chair named after one of the most prominent African-American graduates of the Harvard 
Law School, and the architect of the legal strategy that underwrote the modern civil rights 
movement. This was a significant statement made by the Dean of one of the nation’s top 
law .schools, and a gesture that many in the Harvard community very much appreciated. 

In the end. I submit that any fair read of General Kagan’s character, career, and 
scholarship inevitably lead to the conclusion that she is intellectually gifted, fair-minded, 
hard-working, and an independent thinker. Should this Committee and this Senate 
consent to her nomination, she will make an outstanding Associate Justice of the 
Supreme Court of the United Statc.s. 

Thank you for the opportunity to testify, 1 look forward to answering any 
questions the Committee may have. 
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June 30, 2010 


The Honorable Jeff Sessions 
Ranking Member 
Senate Committee on the Judiciary 
United States Senate 
224 Uirksen Senate Office Bldg 
Washington, D.C. 20510 

Re: Nomination of Elena Kagan 

Dear Chairman Leahy and Senator Sessions; 


The Honorable Patrick l,cahy 
Chairman 

Senate Committee on the Judiciaiy 
United States Senate 
224 Dirksen Senate Office Bldg 
Washington, D.C. 20510 


From Afghanistan I have read about the criticism being leveled at Elena Kagan 
during the confirmation hearings for her nomination as an Associate Justice of the 
Supreme Court over her decisions and positions while dean of Harvard Law School with 
regard to military recruiters on campus and the military’s "Don’t Ask, Don’t Tell” 
(DADT) policy. Senator Sessions issued a statement that Kagan “stood in the way of 
devoted, hardworking military recruiters,” and Senator Jon Kyi said that “(h]cr tenure ... 
was marred, in my view, by her decision to punish the military and w'ould-be recruits for a 
policy — 'don't ask, don’t tell’ and the Solomon Amendment...” 1 am one of those 
recruits and write to share with the Committee my experience as a law student at Harvard 
between 2004 and 2006 when the controversy over military recruiters on campus unfolded. 
Shortly after my 2006 graduation 1 enlisted in the Arniy Reserve and I am currently 
serving as a civil affairs olTiecr at a remote combat outpost in eastern Afghanistan. 


1 am focused on my mission here, but as a citizen, lawyer, and military officer who 
swore to defend the Constitution, 1 care also about the integrity of the Supreme Court 
selection process and disagree with efforts to paint F.lcna Kagan as unsupportivc of the 
military. 


Like most Americans I want to .see a nomination process focused on Kagan’s 
qualifications and judicial philo.sophy, not on empty political theater. The details and 
chronology of her decisions with regard to military recruiters on campus have been well- 
reported by the media and described again by Ms. Kagan, but 1 will recount them briefly 
from my experience as a student who was there at the time considering enlistment in the 
military. 1 remember her decisions and the tenor of her messages about the military, 
DADT, and military recruiting. 
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There was a Icgilimatc legal debate taking place in the courts over the Solomon 
Amendment, and when eourt decisions allowed it in 2004, K.agan made a decision to 
uphold the school’s anti-discrimination policy. Military recruiters were never barred from 
campus. During the brief period when recruiters were not given access to students 
officially through the law school’s Office of Career Scrv'iccs, they still had access to 
students on campus through other means. Immediately following this period, in 2005 more 
graduating students joined the military than any year this decade, according to the Director 
of the Law School's OlTice of Career Services. 

Kagan’s positions on the issue were not anti-military and did not discriminate 
against members or potential recruits of the military. Nor do 1 believe that they denied the 
military much-needed recruits in a time of w'ar. There arc only a few of us each year who 
joined the military while attending, or after graduation from. Harvard Law. Kagan’s 
decision to uphold the school’s anti-discrimination policy for a brief period of time and 
express disagreement with DADT did not prevent us from talking with recruiters and 
joining. 

1 heard Kagan speak several times about this issue. She alw'ays expressed her 
support for those who serve in the military and encouraged students to consider military 
service. It was clear she was trying to balance the institution’s values underlying its anti- 
discrimination policy with her genuine support for those who serve or were considering 
service in the military. Indeed, her scn.se of DADT’s injustice seemed to grow out of her 
belief in the importance and value of military service. 1 remember that she repeatedly said 
as much while dean. More recently while speaking to cadets at West Point, she explained 
that, “I personally believe that the exclusion of gays and lesbians from the military is both 
unjust and unwise. 1 wish devoutly that these Americans too could join this noblest of all 
professions and serve their country in this most important of all ways.” 

I believe .she was right. But Senator Sessions recently suggested, referring to Ms. 
Kagan’s positions, that "to .some in the elite, progressive circles of academia, it is 
acceptable to discriminate against the patriots who fight and die for our freedoms.” With 
due respect, as a Soldier who serves side by side in a hostile combat zone with patriots 
who arc subjected to the discrimination imposed by DADT policy, 1 see it differently. 

Like most servicemembers serving in a combat theater, when we go outside the 
wire, I care more about the fitness, experience, and tactical proficiency of the Soldiers 
around me than who they might want to dale or marry when they get home. Out here on 
the ground in Afghanistan, when we are attacked — which happens often at and around my 
outpost — it docs not matter who is straight or gay any more than it matters who is white or 
black or who among us can drink legally and who is still underage. We come under fire 
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together. And when it’s over, we pick ourselves up and continue on with the mis.sion 
together. Yet contrary to the military’s eode of leaving no comrade behind, DADT 
continues to selectively discriminate against some of these scrvicemcmbers who put their 
lives at risk for this country. 

Nevertheless, reasonable, well-intentioned and equally honorable people disagree 
about the wisdom of DADT. To attack Ms. Kagan for a principled position she took as a 
law school dean that had no practical effect on military recruitment looks, from where 1 
stand, like a political distraction. What the country deserves instead is a substantive debate 
over Elena Kagan’s judicial philo.sophy and her qualifications to interpret the Constitution 
and decide cases as a member of this nation’s highest court. 

1 urge you to maintain that focus for the remainder of the hearings and refrain from 
further hyperbole questioning Ms. Kagan’s support for the men and women of the U.S. 
military. I believe that, while dean of Harvard Law School, she adequately proved her 
support for those who had served, were currently serving, and all those who felt called to 
serve, including those like me who Joined upon graduation as well as those patriots who 
were not permitted to do so under the policy of “Don’t Ask, Don’t Tell.’’ 

Re.speetfully, 

David M. Tressler 

Juris Doctor, Harvard Law School, 2006 

First Lieutenant, Civil Affairs, United States Army Reserve 

Khost Province, Afghanistan 
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United South and Eastern Tribes, Inc. 

1 \ \ Stewarts Ferry Pike • Suite 100 • Nashville, TN 37214 
(P): 615-872-7900 • (F): 615-872-7417 


July 2, 2010 


The Honorable Patrick Leahy 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Re: Supporting the Confirmation of Elena Kagan to the United States Supreme Court 
Dear Chairman Leahy: 

At its recent Semi-Annual meeting, the United South and Eastern Tribes (USET), an intertribal organization 
comprised of twenty-five (25) federally recognized Tribes from Texas to Maine, unanimously adopted a 
resolution in strong support of the confirmation of Elena Kagan to the United States Supreme Court. I ask that 
you include this letter and that resolution, which is attached, in the official records of the Judiciary Committee, 

Because the Supreme Court plays such a critical role in the development of Federal Indian Law, it is of great 
importance to USET that members of the Federal judiciary be familiar with Indian Country issues and with the 
fundamental principles of Federal Indian law, including the Federal Trust Responsibility, the Sovereign status of 
Indian Nations, and the government-to-government relationship between Indian Nations and the United 
States. USET has reviewed United States Solicitor Elena Kagan's experience with Indian Country issues and has 
determined that Solicitor Kagan is unusually well-versed in the fundamentals of Federal Indian law and policy. 
Additionally, several USET Tribal leaders have had the opportunity to work with Solicitor Kagan on various 
projects and have reported to the USET Board that she has displayed the highest standards of integrity and 
intellectual rigor, 

USET strongly believes that Solicitor Kagan possesses the intellect, integrity and understanding to competently 
handle issues arising throughout Indian Country and to dispense justice In a fair, impartial and prudent 
manner. For these reasons and those cited above, USET fully endorses her confirmation to the US Supreme 
Court. 


Respectfully 




Brian Patterson, President 
United South and Eastern Tribe, Inc. 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 


PO 00000 Frm 01105 Fmt6601 Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



1096 


United South and Eastern Tribes, Inc. 

711 Stewarts Ferry Pike ■ Suite 100 * Ptastivsile. TN 37214 
(P): 615-872-7900 • (F): 316-872-7417 


USET Resolution Wo. 2010:023 

SUPPORT OF THE CONFIRMATION OF UNITED STATES SOLICITOR ELENA KAGAN TO THE 
UNITED STATES SUPREME COURT 

WHEREAS, United South and Eastern Tribes Incorporated (USET) is an intertribal organization coirpn'sed of twenty- 
five (25) federally recognized Tribes, and 

WHEREAS, the acfions taken by the USET Board of Directors officially represent the intentions of each member Tribe, 
as the Board ol Directors comprises delegates from the member Tribes' leadership: and 

WHEREAS, USET recognizes the critical role the United States Supreme Court plays in the continuing development of 
Federal Indian Law, including both cnminal and cwil jurisdiction matters; and 

WHEREAS, it is of great importance for the development o( Federal Indian Law that members ot the Federal judiciary 
be familiar with Indian Country issues and with the hindamental principles of Federallndian law, including 
the Federal Trust Responsibilil)', the Sovereign status of Indian Tribes, and the governmentlo- 
gouernment relationship between Indian Tribes and the United Slates; and 

WHEREAS, USET has reviewed United States Solicitor nominee Elena Kagan's experience vrith Indian Country 
issues, including interviewing her fooner colleagues and reviewing Ihe White House documents made 
available by the Clinton Library, and has determined that Solicitor Kagan is unusually well-veised in the 
fundamentals of Federal Indian law and policy; and 

WHEREAS. several USET Tnbai leaders have had the opportunity to wod; with Solicitor Kagan on various projects and 
have reported to the USET eoaid of Directors that she has displayed Ihe highest standards of integrity 
and intelleolual rigor; and 

WHEREAS, USET believes that Solicitor Kagan possesses the intellect and understanding to competenlly handle 
issues arising throughout Indian Country and to dispeose justice in a fair, impartial and prudent manner 
v/ith regard to all the issues that may come before her if confirmed to the United States Supreme Court; 
therefore, be it 

RESOLVED the USET Board of Directors fully endorses the contirmalion of United States Solicitor Elena Kagan to the 
United States Supreme Court. 


CERTIFICATION 

This resolution was duly passed at the USET Semi-Annual Meeting, at which a quorum was present, in Mobile, AL, on 



Brian Patterson, President Robert McGhee. Secretary 

United South and Eastern Tribe, Inc. United South and Eastern Tribes, Inc. 
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GONZALO 1 VERGARA 


FACSIMILE THA.NSMITTAL SKEET 

TX> 

Senate Judkiary 

GonzaL::! 1 Vet^ua,Lt. CoL, USAF (Ket.) 

COiMPANY. 

US Senate 

HATE, 

5/10/2010 

fAX NU.VBEX 

202-224-9102 

TOTAI.no Of PAGfiSlNCLUDENO COVESL 

1 

?HON&NUtiCBCIl 

SEKPER'S AlsyCMiMCfi NUMSEA: 

Opposition to Elena Kagan 

YOUR REffiKf.KCENl JvlSER 

□ URGENT □ fOK REVIEW 

□ nEASBCQMMfiNT □ I’LE.iS£ REPLY O PLE.SSE RECYCl.rj 


NOTCi/COUJUENTS; 


Desir Jmlfciaiy Committee; 


1 uige that you eqea ttc notnination of SoUdtot Genera) Elena Kagan to the US Supreme Court. 
WhiteOTtr her tjuafifiortions nmy be, her stand against military reomtexs anti !t« vdi^tion of the 
militaiy in general, are ultimately matot detttmenu to het nomioatioo. I, as a rented militaty 
ofiBcer, cannot and wiE not support hex based on her and-inilitaiy stances. The military only does 
what is alltnred under the law. U someone docs not like military policies, they should contact their 
teptesentatire— not spit on our soldiers. 


Ms. Kagan has met^shotkally spit on the militaty and she should not sit on the US Supreme 
Court. 
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PATRICIA M. WALD 


Hon. Patrick J. Ixahy 

Chairman, U.S. Senate Committee on the Judiciary 
433 Russell Senate Office Building 
Washington, D.C. 20510 

Hon. Jefferson B. Sessions 

Ranking Member, U.S. Senate Committee on the Judiciary 
335 Russell Senate Office Building 
Washington, D.C. 20510 


Re Nomination of Elena Kagan for Associate Justice of U.S. Supreme Court 
Dear Chairman Leahy and Ranking Member Sessions 

I write in support of Ms Kagan’s nomination as an Associate Justice.of the U.S. 
Supreme Court. I have known Elena Kagan since she was a law clerk to my colleague 
and friend Abner Mikva on the D.C.. Circuit in the mid nineteen-eighties.. In that 
capacity I had the opportunity to view her legal acumen and writing talents at an early 
stage in her career. During her clerkship Judge Mikva and I sat on many panels together 
and our clerks held lively discussions with one another about the cases, in some of 
which the judges participated in as well. I know how highly Judge Mikva regarded 
Elena .. In succeeding years I saw her as a rising young star at Chicago Law School when 
I visited there on occasion and over the next decade at Harvard Law School where she 
earned as reputation as one of its best Deans in history.. She was also gracious enough to 
preside over a panel at the American Constitution Society in which Judges Mikva, Tatel 
and myself discussed judging on the circuit. I have read enough of her published writings 
to appreciate her analytic powers and accessible writing talents. Although I may not agree 
with all of her conclusions, I applaud her skills in going to the jugular as to the issues 
involved, particularly in the area of administrative law. and Presidential powers in 
relation to Congressional directives. 

I believe Elena would bring to the Supreme Court several critical qualities. She is an 
extraordinarily smart lawyer with a practical bent of mind. Her significant exposure as a 
law clerk and Solicitor General to the way in which courts of appeal as well as the 
Supreme Court operate , to the thrust and parry of dueling theories in the academy and 
finally to the competing demands at the highest level of government policymaking 
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PATRICIA M. WALD 

provide a broad spectrum of experience on which she can draw in the important post of 
Justice. Her relatively young age (for this post) assures that she will bring not only 
worldly wisdom but also the energy of a new generation to the novel problems that will 
predictable engage the Court in the years to come. I think there is widespread sentiment 
among both experts and ordinary people that the Court will profit from an infusion of 
new talent that has been honed in relevant areas outside the judicial 
’’bubble”. My own 20 year experience on the D.C. Circuit which of course draws its 
members almost entirely from outside the judiciary as well as extensive work abroad 
watching the different judicial patterns in foreign countries which use a more specialized 
judicial career route from the university onward convinces me that that a component of 
real life experience as to how legal doctrines and concepts work on the ground is a 
valuable asset for judges especially on appellate courts which do not have a trial court’s 
opportunity to see and hetu witnesses first hand. 

I anticipate that in Ms Kagan’s case the confirmation hearings will be especially 
important in providing an opportunity for the Senators to probe her individual views on 
legitimate topics such as constitutional interpretation., relationships among the three 
branches within our separation of powers structure. Executive powers over independent 
agencies ., the relevance of international law in national court proceedings , tensions 
between varying interpretations of the First Amendment and democratic governance. Her 
facile mind and willingness to engage in such dialogues promise an instructive 
confirmation process which should enlighten the public on the importance of the Court 
and its proper role in our national life. 

I expect that your Committee will forward that process in a constructive way and 
that Ms Kagan will become a welcome third woman jurist on the Supreme Court. 

Thank you for your consideration. 

Patricia M.Wald 

Judge, U.S. Court of Appeals (D. C. Circuit) (ret.) 
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United States Senate Committee on the Judiciary 
Hearing on the Nomination of Klena Kagan to the Supreme Court 

Statement of Edward Whelan 

Thank you very niucb. Chairman Leahy and Senator Sessions, for inviting me to 
testify on the nomination of Llena Kagan to the Supreme Court. 

1 offer my views in my capacity as president of the Ethics and Public Policy 
Center and director of EPPC’s program on The Constitution, the Courts, and the Culture. 
In that capacity, 1 have written and lectured widely on constitutional law and judicial 
nominations over the past five years, including on the Supreme Court nominations of 
John Roberts, Samuel Alito, Sonia Sotomayor, and, now, Elena Kagan. I also draw on 
my additional experience over the past two decades in matters relating to the Supreme 
Court and constitutional law: During the Court’s October 1991 Term, 1 served as a law 
clerk to Justice Antonin Scaiia. From 1992 to 1995, 1 worked for the Senate Judiciary 
Committee as a senior staffer to Senator Orrin Hatch (who was ranking member and then 
chairman during that period); 1 worked heavily on judicial nominations, including the 
Supreme Court nominations of Ruth Bader Ginsburg and Stephen Breycr. From 2001 to 
2004, 1 served as principal deputy assistant attorney general in the Office of Legal 
Counsel in the U.S. Department of Justice. 

My testimony has two parts. In the first part, 1 will outline why I believe that 
senators should vote against the Kagan nomination. In the second part, 1 will explore the 
claim that supposed “activism” of the Roberts Court provides a reason to support the 
Kagan nomination. As I will discus.s, in my view any sober assessment of the current 
reality and future risk of judicial activism provides further compelling reason to vote 
against the Kagan nomination. 
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1 

One good place to begin assessing the Kagan nomination is the notorious 
“empathy” standard that President Obama committed to employ in making his Supreme 
Court picks. It’s important to recall that President Obama’s empathy standard was not 
some casual aside. Then- Senator Obama — who, as we are so often reminded, taught 
constitutional law for years at the University of Chicago Law' School — elaborated that 
standard in the carefully prepared Senate floor statement that he delivered in 2005 to 
explain why he was voting again.st the confirmation of John Roberts to be chief justice. 

As Senator Obama put it, the “truly difficult” cases “can only be determined on the basis 
of one’s deepest values, one’s core concerns, one’s broader perspectives on how' the 
world works, and the depth and breadth of one’s empathy.” In those eases, he 
emphasized, “the critical ingredient is supplied by what is in the judge’s heart.”' 

Then-Senator Obama repeated his empathy standard as he campaigned for 
president. For example, in a July 2007 speech.^ he repeated his assertion that the 
resolution of difficult cases turns on “what is in the justice’s heart,” and he committed to 
select Supreme Court justices on that basis; 

We need somebody who’s got the heart, the empathy, to recognize what it’s like 
to be a young teenage mom, the empathy to understand what it’s like to be poor or 
African-American or gay or disabled or old and that’s the criterion by which I’ll 
be selecting my judges. All right? 


Senate Floor Statement of Scmitor Barack Obama, September 22, 2005. 

Remarks of Senator Obama at Planned Parenthood Action Fund Conference, VVa.shington, D.C. July 1 7, 
2007. 
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No, that’s not “al! right,” as the American people have clearly recognized.’ To be 
sure, empathy, properly understood, is a virtue that we Americans should strive to 
incorporate into our daily lives. Further, much of the debate in political life turns on 
competing conception.s of what a proper understanding of empathy is and on whether and 
how it should be pursued in public policy. But the traditional understanding of the 
judicial role is that judges, rather than indulging their own subjective senses of 
compassion, should be c/Apassionatc, That traditional understanding is embedded in the 
statutory oath of office for federal judges, which requires federal judges to commit to 
“administer justice without respect to persons,” to “do equal right to the poor and to the 
rich,” and to “impartially discharge” their duties. (28 U.S.C. § 453.) 

Indeed, the very existence of the power of judicial review in our constitutional 
system — that is, the judicial power to declare laws to be in violation of the Constitution — 
rests on a rejection of President Obama’s empathy standard. As Alexander Hamilton 
explained in Federalist #78: 

It can be of no weight to say that the courts, on the pretense of a repugnancy, may 
substitute their own pleasure to the constitutional intentions of the legislature.... 
The courts must declare the sense of the law; and if they should be disposed to 
exercise WILL instead of JUDGMKNT, the consequence would equally be the 
substitution of their pleasure to that of the legislative body. The obsei-vation, ifit 


’ See, e g., Raghaviui Mayiir, ■‘ rhumbs-Down on Obaira's '[biipathy’ Standard" (discu,s.siiig IBi)/TIPP 
poll), TIPP Online, June 12, 2009, available al htip;/7www.tipponline.coni/judiciary/thumbs-dovvn-on- 
obania.s-cmpathy-standard; Rasmussen Reports Toplinc,s — Supreme Court (May 12-13, 2010), qticslion 2, 
available at 

http://www.rasmus.scnrcports.com,''public_coiitent/politics-''tiiplinc.s/pt survey topllnc.s.'may_201fl/toplinc.s 
supreme court niay_ 1 2 1 3 20 1 0. 
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prove any thing, would prove that there ought to be no judges distinct front that 
body. 

The sound public reaction against President Obama’s lawless empathy standard 
was so strong that Judge (now justice) Sonia Sotoniayor saw fit to emphatically repudiate 
that standard at her confirmation hearing last year, and President Obama himself has 
seemingly decided to avoid referring to it. But there’s every reason to believe that the 
empathy standard continues to reflect President Obama’s considered — but badly 
misguided thinking about how Supreme Court justices should deteniiinc the meaning of 
the Constitution and federal laws in what he calls the “truly difficult’’ cases. And does 
anyone doubt that what President Obama calls the “truly difficult” cases arc just those 
cases in which traditional interpretive methods don’t generate the results that he deeply 
desires? 

What is President Obama’s empathy standard really about? As President Obama 
attempts to remake America into a European .social democracy, it’s not surprising that he 
wants justices who will ignore constitutional limits that stand in his way and who will 
invent new constitutional rights, on matters like same-sex marriage, that permanently 
entrench the agenda of the Left. 

President Obama’s empathy standard best explains why he would nominate, in 
Elena Kagan, someone who may well have less experience that bears on the work of a 
justice than any entering justice in the past five decades or more. What Ms. Kagan does 
offer President Obama (in addition to her formidable intellect) is a record, both in the 
Clinton White Mouse and as Harvard law school dean, as a shrewd political operator who 
shares his leftist values and who will use her savvy to try to advance them. Further, her 
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occasional expressions of judicial philosophy over the years are entirely consistent w'lth 
President Obama's empathy standard. Examples include her celebrating Justice 
Thurgood Marshall’s view that the Supreme Court has freewheeling authority to (in her 
words) "safeguard the interests of people who had no other champion"; her bizarre 
acclaim for Israeli arch-activist Aharon Barak as “my judicial hero”; and her defense of 
judges who "try to mold and steer the law” to promote the "ethical values" and "social 
ends” that they favor. 

Ms. Kagan has already shown that she will allow her ideological biases to w'arp 
her legal judgment. Consistent with her extremist rhetoric against Don't Ask, Don’t Tell 
(“a profound wrong a moral inju.sticc of the first order"), Ms. Kagan escalated her battle 
against military recruiters when a federal court ruled in late 2004 that the Solomon 
Amendment was unconstitutional. Even though she rccogniz.cd that the legal effect of the 
court’s ruling had been blocked, she decided to bar the military recruiters from the law 
school’s jobs office in (as she put it) the “hope ... that the [Defense] Department would 
choose not to enforce its interpretation ofthc Solomon Amendment.” She also signed her 
name to an amicus brief in the Supreme Court case (Rumsfeld v. FAIR) that offered a 
highly implausible reading of the Solomon Amendment that all the justices determined 
would have rendered it “largely meaningless.” In sum, at a time of W'ar, she elevated her 
ideological commitment on gay rights above what Congress, acting on the advice of 
military leaders, had determined be,st served the interests of national security, and she 
treated military recruiters worse than she treated the elite law firms that were donating 
their legal services to anti-American terrorists and suspected tcirorists. 
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Ms. Kagan also appears lo have indulged her ideological bias on gay rights as 
Solicitor Cicncral by undennining federal laws that she was duty-bound to det'end. She 
failed to seek Supreme Court review' of a rogue Ninth Circuit ruling (in IVit/ k 
Department of Air Force) that threatened Don’t Ask, Don’t Tell and that subjected the 
military to burdensome litigation. And under her charge the Department or.lusticc tiled a 
brief (in Smell v. United Stales) that gratuitously disavowed the position that the Defense 
of Marriage Act “is rationally related to any legitimate government interests in 
procreation and child-bearing.” As a law professor who is an ardent proponent of same- 
sex marriage wrote: 

This new position is a gift to the gay-marriage movement, since it was not 
necessary to support the government's position. It w'ill be cited by litigants in 
state and federal litigation, and will no doubt make its way into judicial opinions. 
Indeed, some state court decisions have relied very heavily on procreation and 
child-rearing rationales to reject SSM [sanic-sex marriagcl claims. The DOJ is 
helping knock out a leg from under the opposition to gay marriage.'' 

Overall, then, there is antpic reason to believe that Elena Kagan embraces 
President Obama’s lawless empathy standard and that she would use her position as a 
Supreme Court justice — quite possibly for the next 30 to 40 years- — to indulge her leftist 
values instead of neutrally interpreting the law. 


Duic Carpctiici. “00,1 Boosts the C'tuise otSSM," Aug. t?, 2009, iivaijabic tit 
http:/7volokh.coni.'2f)09/t)K/ ! 7.''doj-boo.sts-the-€ausc-or-.ssni/, 
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II 

In recent days and weeks, various supporters of Ms. Kagan’s nomination, 

including a number of senators, have sought to bolster their position and, one suspects, 

to distract attention from the nominee’s manifest shortcomings — by flinging assertions 
that the Supreme Court under Chief Justice John Roberts has engaged in a pattern of 
conservative judicial “activism.” 1 will explain in this part why I believe that these 
assertions arc badly confused and why a sober assessment of the current reality and future 
risk of Judicial activism provides further compelling reason to vote against the Kagan 
nomination. 

A 

The term “Judicial activism" has many possible meanings. Some people on both 
sides of the partisan divide use the term and its cognates as an all-purpose epithet for any 
Judicial decision whose result they don’t like. So used, the term does not convey a 
Judgment, or even a charge, that the decision is legally wrong. Insofar as any of the 
critics of the Roberts Court are using the term in that empty way, there is obviously little 
or no point in arguing with them. 

In my Judgment, the term “Judicial activism” is best used, in the constitutional 
context, to allege one category ofjudicial error in interpreting the Constitution; the 
wrongful overriding (typically through the invention or expansion of .supposed 
constitutional rights) of democratic enactments or of other policy choices made by other 
govemment officials. In thi.s usage, the term succinctly conveys the charge that the 
courts have wrongfully invaded the realm of representative government, and it 
emphasizes the limits on the judicial role in a system of separated powers. This usage 
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necessarily presupposes thal there is a right method (or at least a pennissible set of 
methods) ofjudicial interpretation of the Constitution (how else could one charge that a 
ruling is wrong?), and it ultimately ought to invite explication of how that method 
wouldn’t generate the ruling that is alleged to be activist. 

“.ludicial activism” is but one category of judicial error in constitutional cases. It 
is distinct from a second category, which I call “judicial passivism” — the wrongful 
failure to enforce constitutional rights. In distinguishing these two categories. 1 don’t 
mean to imply that one category of error is worse than the other. The two categories arc, 
however, qualitatively different in several respects. One difference is that errors of 
judicial passivism are corrcctiblc through the ordinary political processes: statutes can 
afford the protections that the Court wrongly denies. By contrast, errors ofjudicial 
activism usurp the political processes and arc corrcctible only by extraordinary means; 
the Court’s reversal of its erroneous precedent or constitutional amendment. 

The term “judicial activism” has less resonance in the context of statutory rulings, 
precisely because judicial errors in statutory cases are corrcctiblc through the political 
processes. Nonetheless, the term can sensibly be used to identify judicial decisions that 
implausibly construe statutes. 

Considerations of stare decisis, or adherence to precedent, are often confused 
(frequently deliberately, it would seem) with judicial restraint. But advocacy ofjudicial 
restraint and criticism ofjudicial activism focus first and foremost on the proper role of 
the courts in a representative government and in a system of separated powers, .ludicial 
re.straint is a necessary virtue for the courts because it works to keep courts within their 
proper bounds. Slare decisis, by contrast, is largely an intrajudicial doctrine. When the 
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Supreme Court addresses a question that it has addressed before, it aecords a degree of 
respect, or deference, to its previous treatment of the question, partly from the 
presumption that the Ciourt earcfully addressed the question the first time, partly from the 
impracticability of addressing every question anew in every case. 

Stare decisis may well have some interbranch implications in some cases, 
especially, say, where governmental institutions have been designed and maintained in 
reliance on previous Court rulings. But stare decisis considerations arc at their weakest 
when a previous constitutional ruling by the Court has wrongly overridden the 
democratic processes. In such instances, a sound understanding of judicial restraint may 
well call for the Court to revisit its prior ruling. When Judges override a legislative 
enactment, citizens have the right to demand that the judicial decision be right — and that 
a decision that usurps the political processes be overturned. 

In recent years, some academics have attempted to neuter the term “Judicial 
activism” by redefining it to mean any exercise of Judicial review, whether right or 
wrong, that results in the invalidation of a statute or regulation. I’m reminded of the late, 
great William F. Buckley Jr.’s response to the leftist charge during the Cold War that the 
CIA and the KGB were engaged in morally equivalent acts of spycraft. As Buckley put 
it, that’s like “saying that the man who pushes an old lady into the path of a hurtling bus 
is not to be distinguished from the man who pushes an old lady out of the path of a 
hurtling bus: on the grounds that, after all, in both cases someone is pushing old ladies 
around.”'^ Likewise, the attempt to neuter the tenn "judicial activism” obscures the 
essential distinction between a right decision and a w'rong one. 


William F. Buckley jr,. Miles Gone By: A Literarv Aiituhin^mphv {2{)QA). 
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B 

To paraphrase the old Smith Barney commercial, the term “liberal judicial 
activism” has acquired its stigma the old-fashioned way: it’s earned it. Since the Warren 
C'ourt’s heyday in the 1960s, the Court has entrenched the Left’s agenda, and usurped the 
realm of representative government, through a scries of activist rulings on a broad range 
of matters, including: abortion, secularism, obscenity and pornography, gay rights, 
criminal law and procedure, national security, and the death penalty. These monuments 
of liberal Judicial activism have deeply transformed American politics, institutions, and 
culture. (Whether various of those transformations have been for the better or for the 
worse is a matter for dispute, but few would contest the impact of the transformations.) 
They continue to dominate the legal landscape, and further work on them has taken place 
under what is conventionally called the Roberts Court, as the recent narrow liberal 
majorities in cases like Boiimediene v. Bush (2008), Hamdan v. Rumsfeld (2006), 
Kennedy v. Louisiana (2008), and Graham v, Florida (2010) starkly illustrate, 

fiven worse, new edifices of leftist ambition arc in the works: Elena Kagan, if 
confirmed, is an entirely predictable vote in favor of the invention of a federal 
constitutional right to same-sex marriage. Her vote might well provide the decisive fifth 
vote for that radical remaking of the central social institutions of marriage and the 
family — and for the associated stigmatizing as irrational bigots of all those Americans 
who understand the essence of marriage as the union of a man and a woman. 

More broadly, Kagan would also predictably be the fifth and decisive vote in support of 
the Court’s continuation of its unprincipled practice of selectively relying on foreign and 
international legal materials to alter the meaning of constitutional provisions. That 
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practice is just one part ofa broader transnationalist agenda that would import and 
impose selected now norms of international law, displace the constitutional processes of 
representative government, and dilute cherished traditional constitutional rights (c.g., to 
speech and religious liberty). 

C 

Against this backdrop of the dccadcs-long reality and ongoing threat of liberal 
Judicial activist rulings, let's now examine some representative allegations of Roberts 
Court conscrv'ativc activism. 

I 

I’ll begin with a remarkable colloquy*" among three Senate Democrats, all 
members of this Committee, that took place Just last week on the Senate floor. In their 
prepared remarks, caeh of the three senators complained about the supposed conservative 
activism of the Roberts Court and used their complaint to franre the Kagan nomination. 

In extensive comments, each of the three senators offered what he regarded as a 
compelling example of that supposed conservative activism. 

Senator Cardin gave as his example of “Judicial activism” the Supreme Court's 
2007 ruling in Ledbetter v. Goodyear Tire & Rubber Co. In that ease, the Court ruled by 
a -“i-d vote that the time period for filing a charge of employment discrimination with the 
EEOC begins when the discriminatory act occurs. Among other things, it specifically 
rejected the petitioner’s claim that subsequent non-discriminatory acts that entail adverse 
effects resulting from the past discrimination give rise to a new charging period. The 
majority explained in detail that its holding llowed directly from four Supreme Court 
precedents over the previous three decades. 

*' Congressional Record (hmc 21. 2010). S5220-S5223. 
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At the same time, the Court in l^edbetter expressly left open the question "whether 
Title VII suits arc amenable to a discovery rule" — whether, that is, in those instances in 
which the employee was not aware that she had been discriminated against when the 
discriminatory act occurred, the charging period would instead run From the time that she 
discovers that she has been discrimtnated agaimst. (Slip op. at I.'? n. 10.) As the Court 
noted, the petitioner did “not argue that such a rule would change the outcome in her 
case." (Id.) The obvious reason why she did not make that argument w'as that she had 
waited more than Jive years after she learned of the discrimination to file her KKOC 

charge far longer than the 1 80-day charging period that applied under Title VII. ^ 

Consider, by contrast, what Senator Cardin had to say about the Court’s Ledbetter 

ruling: 

When Mrs, Ledbetter found out she was being discriminated against, she did the 
right thing: she brought a claim against her employer.. ., 

The Court said Mrs. Ledbetter had to file her case within 1 80 days after the 
beginning of the discrimination, and since she did not do that, her claim was 
barred by the statute of limitations. This dejies logic. Mow can a person bring a 

O 

claim when they don 't know they are being discriminated against? It makes no 
.sense.''* 

These comments by Senator Cardin — and the vehement denunciation of the Court 

with which he accompanied them - simply misread Ledbetter. Three years after the 

Court’s ruling in Ledbetter, Senator Cardin evidently had the misunderstanding that the 
Court had rejected applying a di.scovery rule to the charging period in Title Vll suits, l ie 

^ Sec Stuart Taylor Jr,, “Doc.s The I .edbeuer I .tiw Benefit Workers, Or t.awyers?," National .Journal. Jan. 

3 1 , 2009 . 

’ Congressional Record {hmo 22, 2010), S5220. 

12 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 01121 Fmt 6601 Stmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



1112 


also evidently didn’t understand that Mrs. Ledbetter had waited more than live years after 
she learned of the diserimination to (lie her BEOC charge (as his language gives the 
mistaken impression that she promptly filed). 

Ledheller has been a cause celehre of the Left, as a result of this same cleinentary 
misunderstanding. As Stuart Taylor has written, “Obama and other Democrats were able 
to make the court's ruling again.st Ledbetter seem outrageous only by systematically 
distorting the undisputed facts.”'* 

Next in the Senate colloquy was Senator Whitchousc, who, after embracing 
Senator Cardin’s misunderstanding of Ledhelter, offered his own prime example of his 
contention that the Roberts Court supposedly favors corporation.s. His showcase ruling 
was the Court's 2008 decision in Exxon Shipping v. Baker.'*’ In that case, the Court ruled 
by a 5-3 vote (with Justice Alito not participating) that a punitive damages award against 
Exxon in connection with the 1989 Exxon Valdez oil .spill wa.s excessive as a matter of 
maritime common law. The Court ruled that the S2,5 billion punitive damages award that 
the Ninth Circuit had allowed should instead be limited to the amount of compensatory 
damages (S5()7.5 million). 

Senator Whitchousc’s di.scussion of Exxon Shipping v. Baker suffers from a few 
unfortunate omissions. First, Senator Whitchouse does not disclose that the author of the 
majority opinion was the liberal .lu.stice Souter, Second, he does not see fit to note that 
Justice Ginsburg, in dis,scnt, described Justice Soutcr’s opinion as “well stated and 
comprehensive'' and acknowledged that the question in the case “is close.” 


Suiarl Taylor Jr., “The Myth of the Con.servativc Court,” 
http://wvvw, llicatlantic. com/national, 'archive/2()10/06/thc-myth-of-the-conscrvati VC -court/58364/. 
Congressiomil Record (ime 22. 2010), S522I. 
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Third. Senator Whilehousc leaves the impression that the Court’s general review 
of punitive-damages awards divides the justices along ideological lines. But in I'acl 
Justices Scalia and lliomas are the strongest opponents of the position that the 
Constitution imposes genera! substantive limits upon punitive damages. (All the justices 
agreed in Exxon Shipping v. Baker that the Court’s maritime juri.sdiction gave it the 
authority to review the punitive-damages award in that case.) 

Senator Whitehousc makes no mention of the fact that only a year before Exxon 
Shipping v. Baker, Justice Brcycr (joined, among others, by Justice .Sduter) had written 
the majority opinion in Philip Morris v. H'illiams vacating a .i>79.5 million punitive 
damages award against Philip Morris in a case brought by the estate of a man whose 
death was caused by his smoking. Justice Stevens, while dis.senting, reiterated that he 
was “finnly convinced" that the “Due Process Clause of the Fourteenth Amendment 
imposes both substantive and procedural constraints on the power of the States to impose 
punitive damages on tortfea.sors." Justiec Ciinsburg. in a dissent that both Justiees Scalia 
and Thomas joined, called Justiee Breyer’s ruling “unwarranted” and "inexplicable.” 

In sum, fairly understood in context, the Court’s ruling in Exxon Shipping v. 
Baker provides no support for Senator Whitchouse’s insinuation that the conservative 
justices on the Roberts Court disfavor “punitive damages asses.sed through the jury” 
against corporations. That is an issue on which the divide on the Court clearly docs not 
fall along more general ideological lines. 

The third participant in this remarkable colloquy was Senator Frankcn. Senator 
Frankcn began his remarks by connecting a baital gang rape of a military contractor 
employee in Iraq to the Supreme Court’s 2001 decision in Circuit City Stores v. Adams: 
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What happened to [the rape victim] in Iraq was bad enough, but because of the 
Supreme Court’s decision in Circuit City Stores v. Adams, [her employer] had 
been able to forec [her] to sign an employment contract that required her to 
arbitrate all job disputes rather than bringing them to a court of law." 

In Circuit Cityi, the Court ruled 5 to 4 (with Justice O’Connor, among others, in the 
majority) that a provision of the Federal Arbitration Act excludes from the Act’s 
coverage contracts of employment of transportation workers, but not other employment 
contracts. (The underlying complaint involved alleged employment discrimination.) 

Over a period of more than four decades, ten courts of appeals had previously addressed 
the same question. All but the Ninth Circuit reached the same conclusion as the Supreme 
Court. But you wouldn’t know any of this from listening to Senator Franken’s remarks, 
nor would you have any idea whether and why he believed that Justice O’Connor and her 
colleagues in the majority got it wrong as a matter of law. Instead, you’d be led to 
believe that the Court’s decision was “about whether you have a right to a workplace 
where you won’t get raped.’’ 

All of this was Senator Franken’s wind-up for his condemnation of a ruling that 
the Supreme Court issued the day before his remarks, in Rent-a-Center West v. Jackson, 
No. 09-497 (June 21, 2010). The ease involved an issue of federal law that Solicitor 
General Kagan evidently regarded as so unimportant that her office chose not to file a 
brief. The Court niled by a 5-4 vote that under the Federal Arbitration Act, where an 
agreement to arbitrate includes an agreement that the arbitrator will determine the 
enforceability of the agreement, a parly’s challenge to the enforceability of the agreement 
as a w'hole is for the arbitrator to decide. I’ll volunteer that 1 have no considered opinion 
'■ Cimp-es.sumal Record (hme 22. 2010), S5222. 
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whether the Court got it right in Renl-a-Cenier West, for I haven’t spent more than a few 
minutes skimming through the 25 pages of dense argument and counterargument in an 
unfamiliar and complicated area of the law. But Senator Franken was ready the very next 
day with his assessment: 

Although Jackson signed an employment contract agreeing to arbitrate all 
employment claims, he also knew the contract was unfair, so he challenged it in 
court. But yesterday the Supreme Court sided with Rent-A-Center, ruling that an 
arbitrator, not a court, should decide whether an arbitration clause is valid. Let me 
say that again. The arbitrator gets to decide whether an arbitration clau.se is valid. 
Let me repeat that, 'fhe arbitrator gets to decide whether the arbitration clause is 
valid. That is just one step away from letting the corporation itself decide whether 
a contract is fair.'^ 

Senator Franken evidently imagined that he was offering a legal argument that would 
somehow become compelling if only he Just kept repeating it. But he utterly failed to 
address, much less grapple with, the statutory text and precedent.s on which the majority 
and dissent divide. 

In sum, in this remarkable colloquy intended to set the stage for the Kagan 
hearing, three members of this committee have provided no substantial evidence in 
support of their contention that the Roberts Court has engaged in conservative judicial 
activism. Indeed, it’s striking that none of their showcase rulings even involved the 
invalidation of a democratic enactment on consliliitional grounds (and thus did not 
present even the risk of the special injury to the democratic proccs.scs that errors of 
constitutional activism involve), 

■■■ Com^rcs.sioiial Rccon ! (June 22, 2010), S5223. 
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2 

The Court’s decision this past January in Citizens tJnilecI v. Federal Flection 
Commission is undoubtedly the most prominently alleged example of'conscrvativc 
judicial activism. In that ease, the Court ruled, by a 5-4 margin, that a provision of the 
Bipartisan Campaign Reform Act of 2002 (“BCRA”) that barred corporations and unions 
from making independent expenditures for defined “electioneering communications’' 
violated the First Amendment. In .so ruling, the Court ovcrmicd its 1990 holding in 
Austin i>. h'tichigan Chamber of Commerce (and that portion of its 2003 ruling in 
McConnell v. Federal Election Commission that applied Austin). 

Citizens United clearly satisfies one of the two threshold tests for whether a ruling 
on a constitutional question may fairly be dettcribed as activist, as it invol ved the judicial 
invalidation of a democratic enactment. The second threshold test is whether it did so 
wrongly. That question is far too large for me to address here and turns on some difficult 
and contested issues of interpretive methodology, many of which are played out in the 
lengthy competing opinions in the ease. For present purposes, 1 will instead limit myself 
to a few observations: 

First, Austin was a highly dubious ruling whose actual rationale Rlena Kagan, in 
her role as Solicitor General in Citizens United, declined to defend. Indeed, as election- 
law expert Rick Hasen, a supporter of the provision that was invalidated in Citizens 
United, complained last year, the governmenf s bricfcsscntially put the Court to the test 
of overruling Austin or of overruling “one of the central tenets" of the landmark ruling in 
Buckley v'. Valeo: 
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fTlhc government does not even mention the eentral holding of Austin, much less 
defend it,.., 

[I]t is no surprise that the government does not want to emphasize Austin anti- 
distortion. After all, ... this equality rationale has already been undermined by the 
Court's rceent opinion in FEC v. Davis .... But in passing on discussing the 
equality/anti-distortion rationale, the government puts a great deal of effort into an 
argument that only .lustice Stev'cns has embraced (in his Austin concutTcnec): that 
the government can justify limits on corporate independent spending to prevent 
quid pro quo eorruption of candidates. In other words, the argument that the 
government pushes here requires the Court to reject, at least in part, one of the 
central tenets of Buckley, that independent spending cannot be limited because the 
independent nature of the spending means it cannot corrupt candidates....” 

Chief Justice Roberts likewise observed in his concurring opinion in Citizens United: 

Finally and most importantly, the Government’s own effort to defend Austin -or, 

more accurately, to defend something that is not quite Austin underscores its 

weakness as a precedent of the Court. The Government concedes that Austin “is 
not the most lucid opinion,” yet asks us to reaffirm its holding. But while 
invoking ,s7t;re decisis to support this position, the Government never once even 
mentions the compelling interc.st that Austin relied upon in the first place: the need 
to diminish "the corrosive and distorting effects of immense aggregations of 
wealth that arc accumulated with the help of the corporate fomi and that have 
little or no correlation to the public’s support for the corporation’s political ideas.” 


htTp:.A''electionlawblog.org/ai'chive.s/OI4 1 56.html. 
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Instead of endorsing Austin on its own terms, the Government urges us to reaffirm 
Austin's specific holding on the basis of two new and potentially expansive 
interests — the need to prevent actual or apparent quid pro quo corruption, and the 
need to protect corporate shareholders. Those interests may or may not support 
the result in Austin, but they were plainly not part of the reasoning on w'hich 
Austin relied,'"* 

Second, even if we assume for the sake of argument that Citizens United was 
wrongly decided and thus was an activist decision, the question would remain whether it 
would be sensible to describe it as an exercise of judicial activism. It is true, 

of course, that the majority consisted of Justice Kennedy and the four justices routinely 
described as conservative. But the majority’s robust First Amendment ruling applies to 
unions as well as to corporations. Moreover, the ACLU— not typically regarded as 
favoring conservative (or corporate) eause.s — had advocated that the Court strike down 
the BCRA provision. As it summarized its position in its amicus brief: 

■fhe broad prohibition on “electioneering communications” set forth in § 203 of 
the Bipartisan Campaign Reform Act of 2002 (BCRA) violates the First 
Amendment, and the limiting construction adopted by this Court in [Federal 
Election Commission v. Wisconsin Right to Life] is insufficient to save it. 
Accordingly, the Court should strike down § 203 as facially unconstitutional and 
overrule that portion of McConnell that holds otherwise.'^ 


vSlip op. at (citatJOJivS omitted). 

Amicii.8 Curiae Brief of the American Civil Liberties Union, Citizens United v. Federal Flection 
Commission. No. 08-205, at 2 (citation omitted). 
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Third, while Citizens United is evidently a convenient political target (at least 
w'hen it is misrepresented), there is plenty of reason to doubt that the ruling wall have a 
signiricanl impact on spending on political campaigns (much less on our broader 
American institutions and culture). As campaign-finance expert (and former FEC 
chairman) Bradley Smith has explained: 

The 28 states that already allow corporate campaign expenditures for state races 
(including governor, state legislature and attorney general) arc not awash in 
coiporate political spending 

Even within the pre-Citizens United limits, eorporate PACs had room to increase 
their direct contributions to candidates by 40 times the amount that they w'cre 
already giving — and after that, they could have still used their PACs for more 
corporate spending on top of that. But they did not. 

Furthermore, under the law, a corporation can pay all of the legal, accounting, 
compliance and administrative costs of a PAC out of its general treasury. Yet in 
recent years just over half of all contributions to corporate PACs have been used 
to pay for these administrative expenses. If large corporations wanted to free up 
more PAC money for actual political expenses, before Citizens United they could 
have immediately freed up some S300 million simply by paying their PAC 
administrative costs from their general treasuries. They did not. 

In fact, in California, which allow's unlimited corporate expenditures, the 10 
largest reported funders of independent expenditure committees between 2001 
and 2006 did not include a single corporation. Rather, the list consists of unions. 
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Indian tribes and two individuals, the long-time business partner of one of the 
candidates, and the partner’s daughter. 

After Citizens United, there will likely be a modest uptick in overall corporate 
spending, but mostly by small- and mid-sized eorporations. The substantial costs 
of operating a PAC under complex legal rules, and the limits on the number of 
people eligible to contribute to the PAC, make PACs ineffective for most small- 
and mid-sized businesses. And because it takes time to organize and fund a PAC, 
companies that don't establish a PAC well in advance of an election arc left out in 
the cold if they later choose to participate in the election. The upshot ofthis is that 
the court’s decision is unlikely to benefit America’s largest companies as much as 
smaller businesses. 

3 

More general allegations that the Roberts Court engages in con.scrvative judicial 
activism frequently involve a highly selective skewing of the evidence — drastically 
inflating the supposed importance of eases that fit (or that are distorted to fit) the desired 
narrative while simply ignoring those that don’t. Thus, for example, in the midst of all 
the confused clamor about the Ledbetter decision, three important eases that the Court 
decided the following tenn in favor of the employee and against the employer received 
virtually no attention: CBOCS West v. Humphries (2008) (7-2 ruling that section 1981 
encompasses retaliation claims); Gomez-Perez v. Potter {100%) (6-3 ruling, with majority 
opinion by .lusticc Aiito, that ADEA prohibits retaliation against a federal employee who 
complains of age discrimination); Meacham v. Kitolls Atomic Power Lahoratory (2008) 

Bradley Smith. “The C ase for Corporate Political Spending," Wall Street Journal. Feb. 27, 21)10. 
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(largely unanimous opinion placing evidentiary burden on employer to establish 
exemption under ADEA). Similarly, the year before Ledbetter, the Court, in an 
important, and largely unanimous, opinion in Burlington Northern & Santa Fe Railway v. 
IVhite (2006), expansively interpreted the anti-retaliation provision of Title VIL And in 
an important ruling just a few weeks ago, the Supreme Court, in an opinion by Justiee 
Scalia, reversed the Seventh Circuit and ruled unanimously that a plaintiff w'ho docs not 
file a timely EEOC eharge ehallenging the adoption of a practice may assert a disparate- 
impact claim in a timely charge challenging the employer’s later application of that 
practice as long as he alleges each of the elements of a disparate-impact claim. See Lewis 
V. City of Chicago, No. 08-974 (May 24, 2010). 

4 

It’s entirely proper that Supreme Court decisions be subjected to careful scrutiny 
and, where appropriate, vigorous criticism. But as 1 have illustrated in this statement, so 
many of the criticisms of the Roberts Court for supposedly engaging in conservative 
judicial activism arc of dismal quality and invite the suspicion that they are motivated by 
crude political considerations. Kurthcr, even if one indulges the assumption that some of 
those criticisms may have merit, the overall picture of instances of supposed conservative 
judicial activism pales into virtual nothingness in comparison to the decades-long reality 
and ongoing threat of liberal activist rulings. 

In sum, anyone genuinely concerned about judicial activism has additional 
compelling rca.son to oppose the Kagan nomination. 
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PROJECT 


\i((i vvwnv.v, CHANGE 


The Honorable Patrick Leahy 
United States Senate 
Committee on the judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

New York, July 2. 2010 

Dear Hon. Leahy. 

There is general agreement on Solicitor General Elena Kagan's qualifications to serve on the United 
States Supreme Court. Having clerked for justice Thurgood Marshall, served as Associate White 
House Coun.sel for the Clinton Administration, and as the Dean of the Harvard Law School are just a 
few of her bona Tides that make her an exceptional nominee. 

Today, women make up 48 percent of law .school graduates, but comprise only a mere 18 percent of 
law partners and only one in four is a judge. Elevating Kagan’s experience sends an urgent message 
to the young women who attend law schools acro-ss the country that their aspirations arc within 
reach. It also .signals to parents that their dreams for their daughter’s futures can he fulfilled. 

When justice Ruth Bader Gin.sburg joined the court, Ju.sticc Sandra Day O'Connor remarked with 
relief that the language describing her presence evolved from 'the justicc.s and the woman" to "the 
nine Justices". 

Two women just{ce.s may change language, and definitely changed the public perception of the 
Supreme Court, but three female lusticcs create a critical mass. Having a third of the court made up 
of women allows their actual participation to be viewed as normal, Three female Justices changes 
conversation from gender to the agenda of the Court. 

For the court and for the sake of a truly representative democracy, please confirm Elena Kagan. 
Sincerely, 

C, 'Ijd 

Marie Wilson 
Pre.sident and Founder 
The White House Project 


434 WEST 33RD STREET, 8TH FLOOR, NEW YORK, NEW YORK ] 0001 
wvvw.TheWhiteHouseProject.org 
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rcstiinony of Kurt White at 
the Senate Committee on the .Iiidiciary Hearing on 
the Nomination of Elena Kagan 

it is a great honor to be asked to testily at this hearing. 1 am most grateful, however, for 
the opportunity to help dispel the untnie and unfair accusations of ami-military bias that 
have been leveled against Ms. Elena Kagan, a woman w'ho, in my short time of knowing 
her as the Dean of the Harvard Law School, went to such great lengths to show her 
respect for and appreciation of the United States military. 

1 first heard Ms. Kagan speak in the fall of 2007 as she gave the welcoming address to the 
students of my incoming law school class. I’m sure she had many eloquent and inspiring 
words, but one part of her speech has remained particularly memorable for me. As Dean 
Kagan was ensuring that every student knew what a .special class they had just joined, she 
listed the number of states and countries from which .students had come, and then began 
listing some of the incredible honors and accomplishments of those seated around me. 

As 1 listened to the descriptions of my classmates, 1 was somewhat surprised that I had 
been allowed to join this amazing group as a student at the Harvard Law School. I was 
most surprised, however, when Dean Kagan listed the number of militaiy veterans among 
those that other students should keep their eyes out for and try to meet during the coming 
year. It was a proud moment to be recognized in such a way, That the Dean of the Law 
School .saw military service as something ,so important that she would mention the 
veterans to the entire class on our first day made me immediately feel welcome and 
respected at my new school. I later found out from veterans in other classes that Dean 
Kagan made a point of highlighting military members each year during her welcoming 
address. 

Later in the year, 1 had the rare opportunity as a first year law student to spend an evening 
visiting intimately with the Dean. Around Veterans Day Dean Kagan hosted a dinner for 
military veterans and their families. During this dinner Dean Kagan spoke very little 
other than to express her deep gratitude to the current and former service members seated 
at the table. The evening consisted mostly of Dean Kagan asking about our military 
experiences, listening intently to our .stories, and expressing her sincere appreciation for 
our service. It was truly moving to have the Dean of the Law School take an evening out 
of her schedule to show her thanks to our small group of veterans. More, she made each 
of us feci as if she was the one honored to have the opportunity to dine and visit with us 
for the night. This event, which Ms. Kagan pioneered during her time as dean, meant a 
great deal to the veterans at the .school, and luckily has been continued by her successor. 

Also while Dean Kagan was leading the law .school, numerous other attempts were made 
to emphasize the service of the military veterans at the school, Ironi articles published on 
the school Web site to highlights of veterans and their stories in alumni newsletters. 

During the time I knew her as Dean of the Harvard Law School, Ms. Kagan’s support of 
the military was clearly evident. Over the past three years 1 have been a part of numerous 
conversations between veterans at the Harvard Law School where wc have spoken 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 Frm 01133 


Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN:CMORC 



1124 


warmly ol'llie graciousness shown to us since wc arrived at Harvard Law School, most 
notably by Dean Kagan. It might seem that this would not be a conversation that w'c 
would need to have with each other on multiple occasions, but such was the importance 
of Dean Kagan’s words and actions to us and to our overall experience at the law school 
that we could not help but discuss it frequently. It is thus my honor to have the 
opportunity to answer the anit-military accusations made against Ms. Elena Kagan, who 
did ,so much to make me and my fellow veterans feel w'eleomc, appreciated, and revered, 
and whose admiration and support of the military were clearly evident during her time as 
Dean of the Harvard Law School. 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 01134 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



1125 


VerDate Nov 24 2008 


Statement of 


The Honorable Sheldon Whitehouse 

United States Senator 
Rhode Island 
June 28, 2010 


Opening Statement of U.S, Senator Sheldon Whitehouse 

Hearing on the Nomination of Elena Kagan to be an Associate Justice of the Supreme Court of 
the United States 
As Delivered 

1 welcome you. Solicitor General Kagan. You come before the Committee today with a 
remarkable record of achievement in the law. You have been a great student and scholar of the 
law, a skilled practitioner, and a dedicated public servant. 1 enjoyed meeting w'ith you in my 
office and look forward to our discussions as the week proceeds. 

1 think it’s fair to say that some of my Republican colleagues aren't so favorably disposed to your 
nomination. We've already heard a lot about their concerns. But let's not lose the big picture here. 
You are the Solicitor General of the United States - the lawyer for the United States before the 
Supreme Court - and the former Dean of Harvard Law School - a school to which 1 suspect 
every one of us on this Committee would be proud to have our children attend. Your nomination 
to the Supreme Court has to be among the least surprising ever made. And I don't want to take 
any suspense out of these proceedings, but things arc looking good for your confinnation. 

So, given this, I'd like to talk for a few minutes about the institution to which you've been 
nominated, our Supreme Court. 

Alexander Hamilton explained, the "judiciary . . . has no intluence over either the sword or the 
purse; no direction either of the strength or of the wealth of the .society; and can take no active 
resolution whatever. It may truly be said to have neither force nor will, but merely judgment." In 
other words, to fulfill its role in our constitutional system, the Supreme Court must act in a 
manner that demonstrates its adherence to the demands of the law, not merely an amenability to 
political preferences. 

Important institutional traditions help the Court fulfill that duty. The Court can facilitate 
democratic processes, but to do so it must respect the other institutions of government. It can 
bolster the mie of law, but only by exercising proper judicial restraint and respecting precedent. 

It can uphold our Constitution, but it must not decide constitutional questions unnecessarily. The 
Court can exercise discretion wisely, but to do so it must balance competing constitutional 
values, not just apply a favored ideology. And the Court can bring true justice, but only if it 
approaches each case without predisposition or bias. 
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Unfortunately, the eonservative wing of the current Supreme Court has departed from those great 
institutional traditions. Precedents, whether of old or recent vintage, have been discarded at a 
startling rate. Statutes passed by Congress have been tossed aside with little hesitation. And 
constitutional questions of enormous import have been taken up hastily and needlessly. 

From the five-man conservative wing, we have wntnessed the discovery of an individual right to 
bear arms in the Heller decision - a right that previously had gone unnoticed by the Court for 
220 years. And today, its extension to all our states and municipalities. We have seen the first 
prohibition on a woman's right to choose upheld with no exception to protect the health of the 
mother. This court even has chosen to inject itself into the day-to-day business of the lower 
courts - issuing an extraordinary ruling prohibiting the online streaming of the gay marriage trial 
in San Francisco. Each decision? 5-4. 

Even more striking is the record of corporate interests before this Supreme Court. The Ledbetter 
case allowed an employer to get away with wage discrimination as long as it hid it successfully 
from the employee. The Gross case made it far harder for a victim of age discrimination to prove 
his or her case. The Iqbal case erected new pleading hurdles protecting defendents - likely 
corporations - from injured plaintiffs. Only last week, the Rent-A-Center decision concluded that 
an employee who challenges as unconscionable an arbitration demand must have that challenge 
decided by the arbitrator. And the Citizens United decision - yet another 5-4 decision - created a 
constitutional right for corporations to spend unlimited money in American elections, opening 
our democratic system to a massive new threat of corruption and corporate control. There is an 
unmistakable pattern. For all the talk of "umpires" and "balls and strikes" at the Supreme Court, 
the strike zone for corporations gets better every day. 

The tide of decisions running against the accountability of big corporations degrades a core 
constitutional principle. The Founding Fathers provided, as an essential element of our balanced 
American system of govorrunent, the institution of the jury. The Founders put the jury three 
times into the Constitution and the Bill of Rights. It is there for a reason, as the founding fathers 
knew - they were tough, smart politicians. When the forces of society are arrayed against you, 
when lobbyists have the legislature tied in knots, when the governor's mansion is in the pockets 
of special interests, when the owners of the local paper have marshaled popular opinion against 
you, one last sanctuary still remains: the jury. Against that tide of corporate influence and wealth 
stands the jury box - its hard square comers resolute. That was why DeTocqucvillc called the 
jury an "institution of government" and "a mode of the sovereignty of the people." Not for 
nothing was the chapter in which he discus.scs the jury entitled: "On What Tempers the Tyranny 
of the Majority." 

Now, powerful corporations don't like the jury. They don't like the fact that they too must stand 
before a group of ordinary citizens, without the advantage of all the influence that money can 
buy. They would love a world in which their every contact with government was lubricated by 
corporate money. But to tamper with a jury is a crime. So they've long been on a campaign to 
smear the jury the "mnaway jury" as their P.R. folks have coached them to call it. 

Sadly, the Supreme Court seems to be buying what corporations arc selling. The Exxon v. Baker 
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decision, which arose from the terrible Exxon Valdez spill, rejected a jury's award of S5 billion 
in punitive damages - just one year’s profits for Exxon - and reduced the award by 90%. 
Anything more than the compensatory damage award, the Court reasoned, would make punitive 
damages too unpredictable for corporations. The judgment of the jury, and the wi.sdom of the 
Founding Fathers, were for the Court lesser values than providing corporations "predictability." 
Well what of the unpredictability for Alaska of Exxon's drunken captain running his ship 
aground? And one can't help but wonder now what additional precautions BP might have taken 
in the Gulf if that corporation didn't know that the Supreme Court had its back on 
"predictability". 

I mention these eoncems to you. Solicitor General Kagan, because, if confinned, you will make 
decisions that affect every aspect of Americans' lives. If confirmed, 1 hope and trust that you will 
adhere to the best institutional traditions of the Supreme Court and act with a clear understanding 
of the proper role of all the institutions of government provided for us by our Founding Fathers. 

It is a great Constitution we have inherited. And you will be a great Justice if you interpret our 
Constitution in the light of its founding purpose, rather than according to the preferences of 
today's most powerful interests. 

### 


12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 01137 Fmt 


tiou I aimi 00 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN: CMORC 



1128 


ivMr 
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20I020U Officers 


Hoiiy E. Loiseau 
Weil, Gotshai Si. Manges LLP 
Presi<tnt 


VIA EMAIL AND POSTAL MAIL 
June 2, 2010 


Monica Parham 
Crowell Sc Moring LLP 
Presidenc-Elect 


Yolanda iiawkins-Dautista 
Howrey LLP 

TrCdSHTCT 


The Honorable Patrick Leahy 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Sonia Murphy 
Hou-rey LLP 
Tremtirer-Elect 


RE: Support for Elena Kagan as Associate Justice of the Supreme Court 

of the United States 


Bromven Blass 
WilmerHaie 
S*!creiv:iry 

2009-2010 Board, of Directors 
Jessica Adler 

The Law Office, of Jessica E. Adter 

Ferdose al-Taic 
U.S. Department of Justice, 
Antitrust Division 

Brigida Benitez 

Inter-American Development Bank 
Jill Dash 

American Constitution Society for 
LiwS*. Policy 


Dear Senator Leahy: 

On behalf of the Women’s Bar Association of the District of Columbia (“WBA”), 

I am writing to support the nomination of Elena Kagan, the 45th Solicitor General 
of the United States, as Associate justice of the Supreme Court of the United 
States. In her years of government service as Solicitor General, Deputy Director of 
the Domestic Policy Council, Deputy Assistant to the President for Domestic 
Policy and Associate Counsel to the President, and throughout her career as a 
professor and Dean of Harvard Law School, Solicitor Kagan has distinguished 
herself as a brilliant constitutional scholar and writer and as a gifted advocate. Her 
outstanding credentials and experience and her deep respect for the rule of law 
and the role of the judiciary establish her as an exemplary nominee to .ser\'e on the 
Supreme Court. 


Heather HodR;e.s 
Criiwell Si, Moring LLP 

Tina lUu 

Shutman, Rogers, Gandal, 
Pordy &. Ecker. PA 

Tracy Muller 
Sterne Kessler OolJsrein 
l-ox P.L.LC. 


Notably, Solicitor Kagan’s intellect and legal acumen have been recognized by 
those across the political spectrum. During the nomination process for Solicitor 
General, eight former solicitors general— including Ken Starr, Ted Olson, and 
Charles Fried— supported her nomination, as did prominent conservatives Brad 
Berenson and Miguel Estrada, among others. During her relatively short tenure as 
Solicitor General, she has a^ued six cases before the Supreme Court and has 
received accolades for her reasoned arguments and effective advocacy style. 


Ama Romaine 
Hilton Worldwide, Inc- 

Michelle Turner 
Berliner. Corcoran -Sl Rowe LLP 

Yvonne WiUiam.y 
Miller & Cheviiiier Chartered 

Consucla A. Pinto 
hnmetiitiif Past President 
ExOffiao 


In May 2009, the WBA, in conjunction with the WBA Foundation, honored 
Solicitor Kagan as its Woman Lawyer of the Year. The Woman Lawyer of the Year 
Award recognizes a woman for her exceptional achievements in the legal 
profession anJ/or for her extraordinary contributions to the advancement of 
women in the profession. Many of the attributes, characteristics and skills 
considered for the Woman Lawyer of the Year Award are the same as those that 
make her eminently qualified to serx'c as an Associate Justice. 


Women’s Bar Association of the District of Columbia 
2f>2t> Pennsylvania Avenue, NW, Suite 446 
V(4shington, DC 200(t6 
Phone: 202-639-8880 Tax: 202-639-8889 
Email; admin@wbadc.<)rg Web: www.wbadc.org 
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WB A Letter of Support for Eieria Kr^an as Associate justice of the 
Supreme Court of the United States 
Page 2 


Forailofthesercasons, the WBAsrron^y urges you To vote for confirmation of Elena Kagan as an Associate 
Justice of the Sii[:^eme Court of the United States. If you liave any questions regarding this letter of support, 

arjjlllllllllllllll^llll or|||^||||||||||||||||||[^ 

Sincerely, 

Holly E. Loiseau 
President 

cc WBA Board of Directors 

Erica Chabor, judiciary Press Secretary, U.S. Senate Committee on the Judiciary 

Jeremy Paris, Senior Counsel for Oversight and Investigations, Office of Senator Patrick Leahy 
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4 AMERICANS 

A UNITED 

^ POR life 

Testimony of 

Dr. Charmaine Yoest, President and CEO 
Americans United for Life 

Before the United States Senate Committee on the Judiciary 
on the Nomination of Elena Kagan 
to the United States Supreme Court 


Thank you Chairman Leahy, Ranking Member Sessions, and members of 
the Committee for inviting me to testify on behalf of Americans United for Life 
(AUL), the oldest national pro-life public-interest law and policy nonprofit 
organization. Our vision at AUL is a nation where everyone is welcomed in life 
and protected by law. We have been committed to defending human life through 
vigorous judicial, legislative, and educational efforts since 1971, and have been 
involved in every abortion-related case before the United States Supreme Court 
including Roe v. Wade} In fact, yesterday was a special anniversary for AUL and 
the defense of the unborn. Thirty years ago, AUL successfully defended the 
constitutionality of the Hyde Amendment before the United States Supreme Court 
in the landmark case, Harris v. McRae." 

I am here to express AUL’s opposition to the nomination of Solicitor 
General Elena Kagan to the United States Supreme Court. Based on our research, 
we believe that Solicitor General Kagan will be an agenda-driven judge on the 
Court, and that she will strongly oppose even the most widely-accepted protections 
for unborn human life. 

There are four primaiy points that 1 want to leave with you today. First, we 
at Americans United for Life, like most Americans, believe that a nominee’s 
judicial philosophy goes to the heart of his or her qualifications to serve on the 
United States Supreme Court. Second, we believe that Solicitor General Kagan’s 
agenda-driven judicial philosophy makes her unqualified to serve on the Court. 
Third, Solicitor General Kagan has an extensive record that demonstrates her 


MIOU.S. 113 (1973). 
M48U.S. 297 (1980), 
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hostility to regulations of abortion and any protections for the unborn. Fourth, 
based on Solicitor General Kagan’s agenda-driven judicial philosophy and her 
hostility towards the unborn, we believe that a Justice Kagan would undermine any 
efforts by our elected representatives to pass or defend even the most widely- 
accepted common sense regulations of abortion. 

I. The Importance of Judicial Philosophy 

A United States Supreme Court nominee’s judicial philosophy, i.e. the 
methodology that she would use to decide a case, is as relevant to whether she is 
qualified to serve on the Court as her intellectual ability, education, and 
professional experience. Kagan previously acknowledged it is necessary and 
appropriate to question a Supreme Court nominee about her judicial philosophy: 

A nominee, as I have indicated before, usually can comment on judicial 
methodology, on prior case law, on hypothetical cases, on general issues like . . . 
abortion.’” A key component of a nominee’s judicial philosophy includes whether 
she will respect the right of the people to determine the content of abortion-related 
laws through the democratic process. 

a. The role of the Justice is not to make policy. 

Supreme Court justices should exercise restraint by applying our laws, not 
directing policy, or pursuing their own agendas. When judges fail to respeet their 
limited role under our Constitution, their decisions refiect their personal 
preferences regarding public policy. They engage in agenda-driven judging. 

Agenda-driven judging entails deciding cases based on one’s own political 
and social ideology rather than the Constitution. One need only look at how a 
judge decides a case to determine if she is an agenda-driven judge: is she making a 
reasonable inference based on the text and structure of the Constitution or statute? 
Or, is she deciding based on what she “believes” “justice” requires? If the latter, 
she is an agenda-driven judge. As Justice Thurgood Marshall (an ardent and 
unabashed agenda-driven judge and one of Elena Kagan’s mentors) described his 
judicial philosophy, “You do what you think is right and let the law catch up,”^ 


’ Elena Kagan, Conjirmalkm Messes, Ok! a/nl New, 62 U. Cm. L. Rev. 919, 920 (1995) 
(reviewing Stephen L. Carter, T he Confirmation Mess ( 1 995)). 

*' Deborah L. Rhode, Letting the Uiw Catch UpAA Stan. 1.. Rev. 1259, 1259 (1992). 

Testimony of Dr. Charmaine Yoest. President and CEO. .Americans United for Life 2 of 27 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 01141 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN: CMORC 



1132 


That philosophy is simply lawlessness, substituting one’s personal preferences for 
a written rule of law. 

In 1973, the Supreme Court substituted personal preferences for the written 
law when it purported to find a right to abortion in the Constitution in Roe v. 
Wadc,^ and virtually eliminated the ability of states to regulate this new 
“fundamental right” with the notoriously broad definition of health in Doe v. 
Bolton!' Since that day, the Supreme Court has pcmiitted some regulation of 
abortion,^ but far less than before Roe. Elected legislative bodies constantly 
struggle to determine what language will pass the current “test”* used by the 
Supreme Court in abortion jurisprudence.’ This confusion is the direct result of 
Judicial interference in a matter that should be handled by the legislative process. 
A simple ideological shift in the Court that favors its policy preferences over the 
political process will completely undermine abortion regulations across the country 
- even those regulations that have the most widespread support among Americans, 
like parentaf notification statutes, informed consent laws, partial-birth abortion 
bans, and limits on public funding for elective abortions. 


’410 U.S, I Cl (197.-!). 

’tlO U.S. 179 (1973). 

^ See, e.g., Maher v. Roc, 432 U.S. 464 (1977) (upholding a Connecticut prohibition on the use 
of public funds for abortions, except those that arc “medically necessary"); Harris v. McRae, 44S 
U.S. 297 (1980) (upholding the Hyde Amendment which rcstricLs federal funding of Medicaid 
abortions only to cases of life endangerment); Webster v. Reproductive Health Services, 492 
U.S. 490 (1989) (upholding Missouri statute that (1) prohibited the use of public facilities and 
personnel to perform abortions and (2) in pregnancies of 20 weeks or more, required ultrasound 
tests to determine viability of the unborn child); Ohio v. Akron Center for Reproductive Health, 
497 U.S. 502 (1990) (upholding an Ohio statute requiring a minor to notify one parent or obtain 
a judicial waiver); Rust v. Sullivan, 500 U.S. 173 ( 1991 ) (upholding federal regulation 
prohibiting personnel at family planning clinics that receive Title X funds from counseling or 
referring women regarding abortion); Planned Parenthood v. Casey, 505 U.S. 833 (1992) 
(upholding provisions of a Pennsylvania statute that required informed con.scnt, a waiting period, 
reporting requirements, and parental consent with a judicial bypass); Gonzales v. Carhart, 550 
U.S. 124 (2007) (upholding the “Federal Partial-Birth Abortion Ban of 2003”). 

Clarke D. Forsythe. Who Will Fi.x the Supreme Court '.s Mess? .4 history of United Stales 
Supreme Court abortion decisions and bow they have shaped abortion law. in Defending Life 
2009: Proven Strategies for a Pro-Life America, in Defendinc. Life 2009 47 (Denise M. Burke 
et al. eds., 2009) (discussing how the Supreme Court has changed the .standard of review for 
abortion legislation at least four times). 

Id. at 47-49 (discussing the challenges that legislative bodies face when writing abortion-related 
laws). 
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Recent polling data confirms that Americans want judges who follow the 
law and are not driven by their own agendas. Majorities of self-identified 
Republicans. Independents, and Democrats agreed that "[wjhcn considering a new 
Justice for the United States Supreme Court, I would prefer that my United States 
Senators look for a man or woman who will interpret the law as it is written and 
not take into account his or her personal viewpoints and experiences," 
(Agreement: 87% Total, 84% of Democrats, 86% of Independents, 92% of 
Republicans, 80% of liberals, 85% of moderates, 91% of conservatives).'*’ Also, 
Americans strongly opposed a nominee who "believes that the Courts, and not the 
voters or elected officials, should make policies on abortion in the United States." 
(70% Total, 69% of Democrats, 65% of Independents, 78% of Republicans, 65% 
ofliberals, 71% of moderates, 75% of conservatives)." 

Americans across the political spectnim recognize that it is not the role of 
judges to substitute their policy preferences for the deliberations of legislatures. 

b. Justices must respect precedent, but may overturn it. 

Supreme Court Justices must have a respect for prior Supreme Court 
decisions, but also recognize that following precedent is “not an inexorable 
command.’’'" In his hearing before this Committee, Chief Justice Roberts 
explained factors to consider under the principle oi’ stare decisis: “[1] [sjcttled 
expectations ... [2] [wjhether or not particular precedents have proven to be 
unworkable ... [3] whether the doctrinal bases of a decision have been eroded by 
subsequent developments. . . In fact, the Court enhances its legitimacy when it 
reverses a decision after overstepping its bounds into policymaking. Furthermore, 
the Supreme Court should never affirm a decision at odds with the Constitution.”* 

Under the principles o( stare decisis. Roe is a prime example of precedent on 
shaky ground. First, any argument that settled expectations and reliance'” should 
prohibit the overtuming of Roe refiects unawareness of the state of the law; in fact, 

"’The Polling Company. Inc. / WomanTrend. ■‘Americans United for Life.” Survey, 17-18 May 
2009. 

' ' Id 

Payne v. Tennessee, 501 U.S. 808, 828 (1991). 

' ’ Confirmation Hearing on the Nomination of John G. Roberts, Jr. to he Chief Justice of the 
United States Supreme Court, 1 09th Cong. 142 (2005). 

" See Brown v. Board of Education, 347 U.S. 483 (1954). 

See Planned Parenthood v. Casey, 505 U.S. 833, 855-56 (1992) (discussing “reliance” on the 
availability of abortion). 
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if Roe were overturned, abortion would still be legal in at least 42 or 43 states."’ 
Sceond, Roe and its progeny have elearly proven to be unworkable. For over 30 
years, state legislatures and federal eourts have struggled to understand what 
regulations of abortion arc permissible, and legislatures often resort to copying the 
language found in laws previously deemed constitutional by the Court. Third, the 
purported justifications of Roe, flimsy as they were, have dramatically eroded with 
further in-depth scientific information about when life begins and prenatal 
development, as well as public health data showing the substantial and negative 
physical and psychological impact of abortion on women. Finally, people who 
favor"’ and people who oppose abortion rights agree that Roe is fundamentally a 
policy decision, without Constitutional language to support it. In fact, the Supreme 

Court has substantially modified the doctrine announced in Roe m subsequent 

20 

cases. 


As then-Chairman Specter stated in Chief Justice Roberts’ hearing. Roe is 
"the central issue which perhaps concerns most Americans."’' AUL agrees, and 
we believe that Americans should know whether Kagan is able to recognize the 
problems with Roe and its progeny. 


"’Clarke D. Forsythe & Stephen B, Presscr, Restoring Self-Government on Abortion: A 
Federalism Amendment, 10 Tex. Rev. of Law & Politics 301, 343-354 (2006) (Appendix 1: "The 
Legal Status of Abortion Laws in the Fifty States and the District of Columbia if Roe v. Wade is 
Overturned (as of April 2006)). 

See supra note 8. 

See generally iobn M. Thorp, Jr., MD, Katherine R. Hartmann, MD& Elizabeth Shadigian, 
MD, Long-Term Physical and Psychological Health Consequences of Induced Abortion: Review 
of the Evidence. 58 ObST. & Gyn. Survey 67 (2003) (finding an inerca.scd ri.sk for placenta 
previa, subsequent prelcim delivery, and “mood disorders substantial enough to provoke 
attempts of self-harm" following an induced abortion). 

” See, e.g., t.aurcncc H. Tribe, The Supreme Court. 1972 Term — Foreword: Toward a Model of 
Roles in the Due Process of Life and Law, 87 Harv. L. Rev. 1. 7 (1973) (stating “[o]nc of the 
most curious things about Roc is that, behind its own verbal smokescreen, the substantive 
judgment on which it rests is nowhere to be found.”): Benjamin Wittes, Letting Go of Roe, The 
Atlantic Monthly, Jan/Rcb 2005 (stating Roe "is a lousy opinion that disenfranchised millions 
of conservatives on an issue about which they care deeply."); .lohn Hart Ely, The IVages of 
Ctying Wolf: A Comment on Roe v. Wade. 82 VALE L„L 920, 9i5-31 (1973) (stating "[wjhat is 
frightening about Roc is that this super-protected right is not inferable from the language ofthe 
Constitution, the framers’ thinking respecting the specific problem in issue, any general value 
derivable from the provisions they included, or the nation’s governmental stnicttire . . . "). 

Casey, 505 U.S. at 869-79 (discu.ssing the cases that have modified the holding in Roe). 

See supra noic 13 at 141. 
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II. Elena Kagan’s Judicial Philosophy 

Elena Kagan has never been a judge. However, there are several aspects of 
her record that strongly indicate that she will be an agenda-driven justice on the 
Court. Piecing these aspects together is much like constnicting a jigsaw puzzle, 
and for those who do not want another agenda-driven justice on the Court, the 
resulting picture is not reassuring. 

First, in 2006, Kagan called former Israeli Supreme Court .ludge Aharon 
Barak her “judicial hero.” She stated that “he is the judge who has best advanced 
democracy, human rights, the rule of law, and justice.” She also stated that there 
have been many “famous and great judges Harvard Law School [has been] 
associated with . , . but the Harvard Law School association of which [she isj most 
proud is the one with President Aharon Barak.’”' The Honorable Justice Richard 
Goldstone, a former justice of the Constitutional Court of South Africa and chief 
prosecutor of the United Nations International Criminal Tribunals for Rwanda and 
the former Yugoslavia stated, “[Aharon Barak] is unashamedly what, in U.S. 
terms, would be regarded as an ‘activist judge.””’’ 

Second, Kagan served as a clerk for two agenda-driven judges: former D.C. 
Circuit Court Judge Abner Mikva and former Supreme Court Justice Thurgood 
Marshall, 

Finally, Kagan has written admiringly about the agenda-driven Warren 
Court (the Supreme Court when Earl Warren was Chief Justice from 1953-1969), 
the study and application of international and comparative law, and the use of the 
government motive doctrine. I will address each of these in turn. 

a. Kagan’s Judicial Hero: Israeli Judge Aharon Barak 

Kagan’s “judicial hero,” former Israeli Supreme Court Judge Aharon Barak, 
has stated that a judge “should adapt the law to life’s changing needs” using “the 
tools that the law provides (such as interpretation, developing the common law. 


■■ “Israers Aharon Barak Receives 2006 Gruber Justice Prize.” 
hltp:/Vwwvv.e ruher riri /es.o r!; PrcssRdeascs. Prcss RcIcasc 2 0(.i6 .liislicc.plip 
’ Richard Goldstone, The Jurispnidenlial Legac}’ of Justice Aharon Barak. 48 Har V. Is'T'l L..I. 
Online 54 (2007). 
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balancing, ihc use of comparative law).” To interpret law, “The judge may give a 
statute a new meaning, a dynamic meaning, that seeks to bridge the gap between 
law and life’s changing reality ... the court has given [the statute] a new meaning 
that suits new social needs.”" ’ 

In other words, Barak believes that judges may impose their personal 
agendas - that is, what they believe is needed to respond to “life’s changing 
reality” without any deference to elected legislatures. In fact, Barak expects that 
“the need to bridge law and society will become more pressing. Social changes are 
becoming more and more intensive. . . . The legislature cannot always keep pace 
with these changes. Society will need courts more than ever to bridge the gaps 
between law and life. . . 

Barak’s system of government by the judiciary — which he believes is 
necessary because “the legislature cannot always keep pace” -is one which our 
Founding Fathers never embraced and is fundamentally undemocratic. Barak’s 
other troubling views include: 

• He believes the judiciary is tasked with the protection of a democracy and 
only it can act as final arbiter of whether a government action will be 
deemed lawful."’’ 

• Barak claims the judiciary has the right to overrule executive and legislative 
actions that breach his expansive definition of human dignity (ineluding the 
death penalty, life imprisonment with no chance of parole, and cuts to 
welfare aid). Barak thinks U.S. eourts should follow his view, and he would 
“locate” this power in our Constitution under the concept of equality and the 
penumbras of our rights under Griswold v. Connecticut.'''’ 


Aharon Barak., Thr Jldoe in a Democracy 306-7, 4 (Princeton: Princeton University 
Press. 2006). 

"" Id. at 3 10-i 1 (emphasis added). 

“ See id. at 226-240; 24 1 -260. 

See id. at 86-88. 
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• Barak thinks that in a constitutional democracy the people can enact 
“unconstitutional” constitutional amendments. Whether or not a 
constitutional amendment is “unconstitutional” is up to the judiciary.’'* 

• Barak claims to give the executive deference in military matters; however, in 
reality his view of the law’s reach is so expansive that his court has 
countermanded military orders, decided whether to release terrorists within 
the framework of a political “package deal,” and has directed the 
government as to where it can put up a security fence to keep suicide 
bombers from entering Israel from the West Bank.’'^ 

• Barak believes the powers of judicial review arc so expansive that decisions 
by military commanders over which enemy combatants can be detained for 
interrogation first need to go through the judiciary. ’® 

• Barak believes the judge is a “partner to the authors of the constitution. The 
authors establish the text; the judge determines its meaning.'”' Barak 
laments the use of “originalism” by the American Supreme Court, which 
means simply trying to understand a text as the authors intended it, stating 
“[w]hy can some enlightened democratic legal systems . . .extricate 
themselves from the heavy hands of intcntionalism and originalism in 
interpreting the constitution, while eonstitutional law in the United States 
remains mired in these difficulties?”^’ 

• Barak rejects the American Constitutional law principle of non-justiciability 
of political questions, stating: “According to my outlook, law fills the whole 
world. There is no sphere containing no law and no legal criteria. Every 
human act is encompassed in the world of law. . . . Even actions of a clearly 
political nature, such as waging war, can be examined with legal criteria.”” 
There is no sphere of personal freedom in Barak’s vision of the world. 

”* Aharan Barak, Address at Round Table: Unconslinilional Constitutional Amendments 
Session Two. Part I, Talk delivered at The Hebrew University of Jerusalem April 25-6, 2010, 
littp://www. youtube. eomAvatch?v-w2sf8PzSpgg. 

’’ See Barak, supra note 24 at 180; 289. 

IICJ 3239/02 lad Ashak Mahmud Marab v. IDF Commander in West Bank [2002] (available 
at http://clyon I .court.gov.il/Files F,NG/02,/390./032/A04/02032390.A04.trrM). 

"" Barak, supra note 24. 

” Id. at 133. 

Id. at 179. 
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• Barak advocates expanding rules of standing, stating: “1 believe my role as 
a judge is to bridge the gap between law and society and to protect 
democracy. It follows that 1 also favor expanding the rules of standing and 
releasing them from the requirement of an injury in fact. The Supreme 
Court of Israel has adopted this approach.”’"* In Israel, anyone can bring a 
case before the Supreme Court, expanding the judiciary’s role in a manner 
alien to U.S. Constitutional law. 

These and other views demonstrate how deeply troubling Kagan’s 
characterization of Barak as her ^'judicial hero" tmly is. This characterization 
raises important questions about her philosophy, particularly: does she believe that 
as a justice she will have the right to overrule executive and legislative actions that 
breach her characterization of human dignity? Also, does she believe that as a 
justice, she has the right to “adapt the law to [/;er view of] life’s changing needs?” 
If so, what role does that leave for elected legislatures? 

h. Kagan’s Mentors: Judge Abner Mikva and Justice Thurgood 
Marshall 


Following graduation from law school, Kagan clerked for Judge Abner 
Mikva on the United States Circuit Court for the District of Columbia. During an 
interview, Mikva stated: “1 think judges tend to be too separate from the political 
process and the body politic. I support the result of Roe v, Wade. When I was a 
member of the state legislature, I was introducing proposals to make Illinois law 
approximate what Roe v. Wade later on did . , . And then, to my pleasant surprise, 
the Supreme Court eamc down with [a decision that] preempted the whole political 
process.”’’” 

Judge Mikva’s statement is a striking example of an agenda-driven 
philosophy. As explained in part (I)(a) above. Roe, along with its companion ease 
Doe, created a virtually unrestricted “right” to abortion and stripped legislatures of 
the ability to enact meaningful abortion restrictions (meaningfid abortion 
regulations have only become law since Roe because the Supreme Court has 
modified abortion jurisprudence). The fact that Judge Mikva found the Court’s 


Id al 19.3. 

See InteiA'icw by Harry Kreisicr with Abcrn Jak Mikna. (Apr. 1 2, 1999). 
huix. t er, bcr kc lcv.e du/nc opl c.' M ikva/i'nikva-oon4.hii) )i. 
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actions to be a “pleasant surprise” shows that he supports agenda-driven judging, 
tic thought that it was legitimate for the Supreme Court to “preempt [J the whole 
political process.” This raises the critical question; Does Fdcna Kagan agree? 

Kagan’s statements regarding her mentor. Justice Thurgood Marshall, 
indicate that she does. Kagan described Thurgood Marshall’s constitutional 
interpretation as “a thing of glory”’'’ because he thought the role of the court was to 
“show a .special solicitude for the despised and disadvantaged.”^' While that may 
be admirable in the abstract, the reality of Justice Marshall’s opinions concerning 
abortion shows little concern for the most vulnerable people in our country - 
unborn human life. Instead, Justice Marshall’s arguments personified a method of 
constitutional interpretation that was not a “thing of glory” but rather a means to 
push an abortion agenda through the courts. 

For example, in the companion cases of Beal v. Doe"* and Maher v. Roe/’ 
the Supreme Court held that state funding restrictions on the use of Medicaid funds 
for non-therapeutic abortions was constitutional. Justice Marshall, on the other 
hand, dissented because he felt the denial of fiinds for abortions amounted to a 
violation of Equal Protection under the Fourteenth Amendment.'*® Justice Marshall 
not only believed that legalized abortion was constitutionally required, but also that 
the Fourteenth Amendment mandated that states pay for abortions. 

Similarly, in the 1980 case Harris v. McRae^^ Justice Marshall argued that 

the Hyde Amendment which restricts the use of certain federal funds for 

abortions was unconstitutional under the Fourteenth Amendment’s Equal 

Protection Clause.*' Marshall stated that “denial of a Mcdieaid-funded abortion is 
equivalent to denial of a legal abortion altogether.”*® 

Marshall also dissented in cases where the Court upheld parental 
involvement statutes. In H.L. v. Matheson,^'* Marshall argued that parental 


■*'’ Elena Kagan, h'or Justice Marshall, 71TRX L. Ri;v. 1125, 1 130, (1993). 
” Id. at 1129. 

■’*432 Li. S, 438 (1977). 

”432 U.S. 464(1977). 

Beal, 432 U.S. at 454; Maher, 432 U.S. at 337. 

•" 448 U.S. 297 (1980). 

Id. at 341. 

■*’ Id. at 338. 

‘'‘'450 U.S. 398 (1981). 
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notification laws did not pass even “rational basis” scruliny.^^ Marshall believed 
“The State cannot have a legitimate interest in adding to this scheme mandatory 
parental notice of the minor’s abortion decision. Similarly, in Hodgson v. 
Minnesota,*^ Marshall dissented in a parental notification case in which the Court 
approved a “judicial bypass option” as well as a 48-hour delay requirement. 
Marshall argued, contrary to the Court, that no part of the Minnesota parental 
notification requirement was “even reasonably related to a legitimate state 
interest,”^” Even Justice John Paul Stevens acknowledged that notification of only 
one parent and a 48-hour waiting period were reasonable restrictions on abortion.'* 

Justice Marshall believed he had the power to “correct” society’s ills by 
granting rights that had never existed before, even if he had to overturn the will of 
the people. Marshall’s “special solicitude for the despised and disadvantaged” 
included telling Americans their tax dollars were to be used to abort society’s most 
vulnerable members under a concept of Equal Protection the Court has never 
embraced to this day. This begs the question: does Elena ICagan still believe 
Marshall’s judicial philosophy is a “thing of glory” that she would follow as a 
Justice? We believe she does, as is fiirther explained in Part 111 below, 

c. Kagan’s Statements and Writings 

i. The Warren Court 

In her graduate thesis, Kagan wrote favorably about the Warren Court’s 
judicial philosophy. She described the Warren Court as “a court with a mission... 
to correct the social injustices and inequalities of American life ... [and] to 
transform the nation.”'^' Kagan stated that “the Warren Court justices set 
themselves a goal... and they steered by this goal when resolving individual 


Id. at 445, 453-4 (“The State cannot have a legitimate interest in adding to this scheme 
mandatory parental notice of the minor’s abortion decision.”) 

Id. at 453 (emphasis added). 

497 U.S. 417(1990). 
td. at 462. 

Id. at 449. 

Blcna Kagan, The Development and Ero.sion of the American Exclusionary Rule: A Sludv in 
Judicial Method, (.lun. 27, 19<S3) (thesis, Oxford University) (available at 
hltp://judiciary.scnatc.gov/nominations/SuprcmcCoiirt/upload.4;iciiaKagan-Ox fordrhcsis.pdf) 
*'/r/. at40. 
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cases. According to Kagan, the “rectification of social injustice” was the 
Warren Court’s standard of constitutional decision-making,'” 

This “steering” by the Court is the essence of agenda-driven judging, Kagan 
did not criticize the Warren Court’s vision of a “just and fair society informing 
almost the whole of the Court's constitutional analysis.”"^'* Kagan only critiqued 
the WaiTcn Court because it failed to write “a tenable legal argumenf’ for its 
decisions regarding the exclusionary rule, leaving them vulnerable to reversal or 
modifieation by future Courts. 

Kagan stated: “U.S. Supreme Court justices live in the knowledge that they 
have the authority to command or to block great social, political and economic 
change. At times, the temptation to wield this power becomes irresistible. The 
justices, at such times, will attempt to steer the law in order to achieve certain ends 
and advance certain values.””’ Again, Kagan is not critical of this “irresistible 
temptation,” and gives no indication that judges should avoid “steering the law” to 
achieve certain ends. 

Kagan further stated that “of course, the most meticulously crafted and 
closely analyzed opinion may not endure the test of time: a future court may 
overturn such an opinion on the ground that new times and circumstances demand 
a different interpretation of the Constitution.”^* Kagan failed to aeknowledge that 
if judges interpret the Constitution based on the text rather than subjective ideas 
about what constitutes a “just society,” their opinions would have a better chance 
of surviving subsequent reviews. 

Kagan’s favorable view of the Warren Court’s philosophy is clear. She 
wrote: “Judges are judges, but they arc also men. ..As men and as participants in 
American life, judges will have opinions, prejudices, values. Perhaps, most 
important, judges will have goals. And because this is so, judges will often try to 
mold and steer the law in order to promote certain ethical values and achieve 
certain social ends. Such activity is not necessarily wrong or invalicl.”^^ 


“ Id at 40. 

■” Id. at 40. 

Id at 41. 

Id. at 6. 

Id at 41. 

” Id. at 1 19-20 (eiTiplia.sis addeci). 
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Elena Kagan’s support for the Warren Court’s vision of how the Supreme 
Court is to transform soeicty, even at the expense of the will of democratically- 
elected legislatures, is deeply concerning as it indicates that she will choose to 
“mold and steer the law” to promote her own agenda. 

ii. International and Comparative Law 

Kagan has expressed a profound affection for the study and application of 
international and comparative law. Under Kagan’s leadership as Dean of Haiward 
Law School, the school’s curriculum was changed to require the study of 
comparative or international law'. Strikingly, the curriculum w'as not changed to 
require the study of American Constitutional law. 

Further, in 2004, FJena Kagan spoke at a conference where she emphasized 
the importance of international and comparative law in the curriculum of law 
schools, and recommended that law schools bring more visiting foreign professors 
to their faculty. “They will help to make American students aware that there arc 
many different ways of solving legal problems and of using law to shape 
public life” she said.^’® 

While increasing law students’ awareness of the laws of other countries is 
not wrong, favoring international law as a means to “shape” American 
jurisprudence is problematic. Strikingly, this appears to be Kagan’s intent — in her 
responses to follow-up questions from Senator Arlen Specter after her 
confirmation hearing for the office of Solicitor General, Kagan stated that “There 
are some circumstances in which it may be proper for judges to consider foreign 
law sources in ruling on constitutional questions.”^’* 

Kagan’s emphasis on international and comparative law presents yet another 
similarity to her “judicial hero,” Judge Aharon Barak. In his book, The Judge in a 
Democracy, Barak dedicates an entire chapter to discussing the significance of 
comparative law. There, Barak states that comparative law is an “important tool” 


See Elena Kagan, John W. King Memorial Lecture, New tiampshirc Supreme Court (October 
6, 2008), htnr: ' U wu .coiiils. slat e. nh. u s. . 

Blena Kagan, Address at Lex Mundi Annual North American Meeting 13 (.May 15, 2004), 
hltn:, , iLidiciarv..scrKile uto . noniinalion.s, SuDro mcCoiiit u plou d./! 21.)-Part3.pdr. 

“ Id. at 13 (emphasis added). 

Letter from Elena Kagan to Senator Arlen Specter (Mar. 18, 2009). 
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to enable judges to “fulfill their role in democracy.”*’" Barak goes so far as to say 
that even in the absence of a direct influence of one constitutional text upon 
another, there still exists “a basis for interpretive inspiration.”*’’ He gives an 
example of where this interpretation would be proper: to determine “the scope of 
human rights, resolving particularly difficult issues such as abortion and the death 
penalty, and determining constitutional remedies.”*'^ In other words, Barak is 
arguing that judges should look to foreign countries ’ constitutions to determine 
how to rule on important issues, like abortion, under their own constitutions. 

Barak’s views are stunning, and completely contraiy to the legal structure of 
the United States. Kagan’s admiration for Barak as a judge and the importance she 
placed on incorporating international and comparative law into Harvard Law 
School’s curriculum suggest that Kagan may discount the principal role our 
Constimtion holds in American jurisprudence. 

iii. Government Motive 

Kagan has written favorably about the application of the “government 
motive” doctrine in the context of First Amendment law. She argued that first 
amendment doctrine is focused not on the effects of a legislative enactment, but on 
the motive of the government actor.*’’ Looking for governmental motive invariably 
involves looking for bad motives, i.e. reasons to strike down an enactment by 
legislatures. 

Pro-abortion academics and judges have long sought to impose an “anti- 
abortion motive” analysis to invalidate state abortion regulations. For example. 
Supreme Court Justice Harry Blackmim applied a motive analysis to strike down 
abortion health regulations in 1986 in Thornburgh v. American College of 
Obstetricians & Gynecologists.^^ A slight tilt in the Court could again lend to the 
application of this doctrine to state abortion regulations. 


Barak, supra note 24 at 197. 

Id at 201. 

Id at 201. 

*” Blcna Kagan, Private Speech. Public Purpose: The Rote of Governmental Motive in First 
Amendment Doctrine, 62 U, Cm. L.Rcv. 413(1 996). 

476 U.S. 747 (1986) (While Pennsylvania sought to require that women be informed of any 
“detrimental physical and psychological effects” of abortion and of the “particular medical ri.sk.s" 
from abortion, Blackmun struck down the statute with this sneering line: “That the 
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The search for legislative “motive” has many problems. It is often a pretext 
for finding a reason to strike down legislation which has been passed by 
accountable, elected representatives. Such disdain for legislative intent ultimately 
undermines self-government. If there is no such thing as legislative intent, then a 
law, upon passage, does not eonvey the will of elected representatives but is simply 
a malleable deviee for judicial reconstruction. The will of the people, expressed 
through the representative branches of government, is rendered irrelevant upon 
passage of a law. That has great implications for judicial power when it comes to 
intciprcting the Constitution, and raises grave concerns about Kagan’s judicial 
philosophy. 

HI. Elena Kagan’s Abortion Record 

The pieces that make up Kagan’s abortion record create the picture of a 
stanchly pro-abortion ideologue who has devoted her life to serving pro-abortion 
political candidates, judges, and office-holders. Further, on multiple occasions she 
has used her positions to voice opposition to the most widely accepted regulations 
of abortion. Fler position is so clear, that Senator Barbara Boxer (D-CA), a staunch 
abortion advocate, voiced support for Kagan: “1 have no reason to think anything 
else except that [Kagan] would be a very strong supporter of privacy rights because 
everyone she worked for held that view. "^’’(“Privacy rights” is the euphemism 
under which Justice Blaekmun imposed a right to abortion on America in Roe v. 
Wade.) 


a. The Early Years 

As an undergraduate at Princeton University, Kagan devoted “14 hours a 
day, six days of a week” during one of her summer breaks to working for United 
States Senate eandidate, Elizabeth Holtzman.'’** Kagan admired Holtzman’s 


Commonwealth does not, and surely would not, compel similar disclosure of every possible peril 
of necessary surgery or of simple vaccination, reveals the anti-abortion character of the statute 
and its real purpose.” Jiusticc O’Connor, dissenting, rightly skewered Blackmun’s illogic, noting 
that it had long been recognized to be within a state legislature's constitutional authority to 
regulate the medical profession in this way (/</. at 829)). 

Mann Raju, /n Kagan, 'a Democrat's Democrat. ' POLITICO. May 1 1, 2010, 
http: ■ dvn .polilieo.eoin,prinl.storv.cfm?uuid^89929ECB-l8l-l,-70l?2-ASI’ftlfTj3l I21).fj I . 

Elena Kagan, Nov. 10, 1989: Fear ami Loathing in Brooklyn. Tin; D aILV Princlton'IAX, May 
3, 2010, Iutp:.v'www.dailvprineeloni an.con i .t20l0/05/0.3/260 .S2. 
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“intelligence, her integrity, her ideals.”’’'* Among Holtzman’s core ideals were 
“abortion rights.”^" Following Hollzman’s defeat, Kagan wrote about her 
devastation over the loss and stated that she was surprised by the election winners: 
“1 found it hard to conceive of the vietories of these anonymous but Moral 
Majority-backed [candidates] . . . these “avengers of 'innocent life’."'* This 
statement raises the question of why “innocent life” is in quotation marks. Did 
Kagan contest the .scientific fact that iinhom human beings arc alive, or was her 
statement expressing doubt of their innoecnce? Either way, it communicates 
hostility to unbom human life and to those who promote protection of unborn 
human life. 

As previously discussed, Kagan also clerked for pro-abortion Judge Abner 
Mikva and pro-abortion Justice Thurgood Marshall. In 1988, Kagan worked as a 
Researcher for Michael Dukakis’ presidential campaign. Three years before Roe v. 
IFflt/e, Dukakis introduced a bill in the Massachusetts House to repeal that state's 
then strongly pro-life laws.’" In the summer of 1993, Kagan w'orked as special 
counsel to then-Senator Joe Biden on the Senate Judiciaiy Committee. Biden 
believes the Constitution offers an “inherent right to privacy" and “strongly 
supports Roe v. Wade."''^ During a 2007 Democratic primary debate, when asked 
whether he would have a specific litmus test question on Roe for Supreme Court 
nominees, Biden stated: “I would make sure that the people I sent to be nominated 
for the Supreme Court shared my values; and understood that there is a right to 
privaey in the United States Constitution. That’s why 1 led the fight to defeat 
Bork, Roberts, Alito, and Thomas.”’'* 

From 1995-1999, Kagan worked for President Bill Clinton as Associate 
Counsel to the President, and then as Deputy Assistant to the President for 
Domestie Policy and Deputy Director of the Domestic Policy Council. Clinton’s 
anti-life actions included vetoing the Partial-Birth Abortion Ban passed by 


Id. 

' Michael Specter, Feminists Painfully Watching Holtzman and Ferraro Battle, N.Y. TIMES. 
Mar. 14, 1992. httn:. Acwvv.iivtiincs.coni. l‘W2T>.)/T4.'iivrei;ion, tciniiii s ty-pai nful lv-\\aichin»- 
hoUzi]iaii-and-rcmiro-halilc.hlnil?scc--'&s!')on- Anai;L'vva iiic(|-sill. 

Kagan, supra note 68 (emphasis adiicri), 

^ See James P. Finnegan, Dukakis, .Abortion. CHICAGO TRIBUNE, Aug, LT 1 988, 
hupi/’au iclc s-chicamur i bune.coni I98S-U8- l.t/news/.S80l23(i32l I d txi rtion-unboni-dukakis . 

See OnThelssiics.com. Joe Biden on Abortion, 
hitp:,.'U- \vvN .o! ilhciss u es.ore/ Social .''.loc Biti cii Aborl i on.hlm (last visited Jim. 28, 2010). 

" Id. 
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Congress twice; reversing the Mexico City' Policy, allowing federal funding to go 
to groups that perform or promote abortion;'*’ and supporting the Freedom of 
Choice Act (which would have codified into federal statutory law a more 
expansive “right” to abortion than even was provided by Roe and Doe)^^ 

President Obama, one of the most pro-abortion presidents in our nation’s 
histoi 7 ,’** picked Kagan to be the Solicitor General in 2009, and has now 
nominated her to the 11, S. Supreme Court. In Obama’s statement on the 35'^' 
Anniversary oi Roe v. Wade during his presidential campaign, he noted that Roe v. 
Wade would be at stake depending on who was elected as the next President.’*^ 

Kagan has worked for, and is close friends with, two of tire most pro- 
abortion presidents in American history, as well as other pro-abortion politicians. 
As Senator Boxer stated, we do have every reason to believe Kagan will bring the 
same radical pro-abortion w'orldview to the Supreme Court. 

b. Clerkship for Justice Marshall 

During her clerkship for Justice Marshall, Kagan wrote two memoranda that 
shed light on how she would treat cases pertaining to unborn human life as a 
Supreme Court Justice. 


’’ See. AbortionFacts.com, Partial Birth Abortion Bans, 

h Un:/'vv A vvv . abor li (>nra cis. coin/n :ii' tial b irlh'c onvrcs.si onal bans.asn (last vi.sited Jun. 28, 2010). 

See Jake Tapper et al., Ohama Ovcriiimx 'Mexico City Poliev ’ Implemented hv Reagan, 
ABCNews, Jan. 23, 2009, 

htip:/,' abcne\vs.fl,o.coin.T’olilic.s. ln t ematioria|tstorv?id-^67Ui9.S8‘&Daee~-l . 

' See hltn:/ wv> w.cliiiioiHTi cmoriallib rarv.e om'clinl abort. him !. 

Within three days of President Obama taking office, he overturned the Mexico Cite Policy, 
which forbade federal funding of group.s that provide or promote abortion. For other instances, 
see hup: . wvs w.aui.ori; 2008 'i Ki-whal-did-baraek-obama-nroin is c-Dl anned.-oai'eni hood. 

’ * See President Barack Obama, Statement on JS'*" Anniversary of Roc v. Wade Decision (Jan. 
22, 20 1 0), htip:/ WWW .haruc koh.'im a.c om/200S/0! '224>ha ma s laicincnt on .T5th_aiin i v c.php 
(emphasis added). 
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i. Funding for Pregnancy Care Centers 

While serving as a clerk for Justice Thurgood Marshall on the United States 
Supreme C'ourt in October 1987, Plena Kagan wrote a memo arguing that “aH 
religious organizations should be off limits” from receiving federal funding to 
support projects authorized by the Adolescent Family Life Act (including 
pregnancy testing, adoption counseling and referral services, prenatal and postnatal 
care, etc.) because those projects are “so close to the central concerns of 
religion.”’^'’ 

In her memo, Kagan made cictu- her view that the APLA violated the 
Establishment Clause: “1 think the [district court] got the case right.”*' While 
Kagan has since backpedaled from her position, her subsequent attribution** of the 
views expressed in her memo to Justice Marshall directly contradicts her statement 
that she thought the district court “got the case right.” Further, she does not argue 
in the memo that, based on Marshall’s past opinions, he should support the lower 
court’s decisions. 

In response to follow-up questions from Ranking Member Jeff Session, 
Kagan wrote that “the use of a grant in a particular way by a particular religious 
organization might constitute a violation of the Establishment Clause - for 
example, if the organization used the grant to fund what the Court eallcd 
‘specifically religious activity.’. . .”** 


Elena Kagan, Memo to Justice Thurgood Marshall on Bowen v. Kendrick ( 1 987) (Reproduced 
from the Collections of the Manuscript Division, Library of Congress) (hereinafter, “Marshall 
Memo”) (The Supreme Court rejected Kagan’s position in Bowen v. Kendrick, 487 U.S. 589 
(1988), reversing the district court's ruling that federal grants to religious organizations under the 
Adolescent Family Life Act (AFLA) violated the Hstablishment Clause of the First Amendment. 
Notably, Justice Marshall dissented). 

“I Id at 3. 

■ Conjirmation Hearing on the Nominalion of Thomas PerrelH to he Associate Attorney 
General: The Nomination of Elena Kagan to he Solicitor General of the United Stales, 1 1 f* 
Cong. 10(2009), I 1. 

Questions for the Record for Elena Kagan Submitted hv Senator Jeff Sessions. 1 1 1 th Cong. 
(2009). 
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In light of this statement, and Kagan’s hostility towards preferential 
treatment by the government of childbirth over abortion (sec Section (III)(c) 
below), it is questionable how' Kagan would treat a case involving the funding of 
pregnancy care centers should it come before the Court. 

ii. Funding for Prisoners’ Abortions 

On the other hand, Kagan looks favorably upon funding for elective 
abortions. In April of 1988, Elena Kagan wrote to Justice Thurgood Marshall that 
a Circuit Court decision mandating taxpayer funding for the elective abortions of 
inmates was “well-intentioned,” but poorly reasoned.**’ However, despite Kagan’s 
belief that the decision was "quite ludicrous”**’ in part, she recommended Marshall 
vote against reviewing the case because “this case is likely to become the vehicle 
that this Court uses to create some very bad law on abortion.”***’ 

Again, Kagan’s memo is deeply opinionated. It clearly expresses her 
thoughts on the Circuit Court decision and the action that Justice Marshall should 
take. The logical explanation for Kagan’s concern that this case could be a 
“vehicle ... to create very bad law on abortion” is that Kagan did not want the 
Court to reinforce or extend its holdings mBeal v. Doe,^'' Maher v. Roe,^'’ and 
Harris v. McRae*‘‘' that the State (i.c., the taxpayer) is not required to pay for 
elective abortions. 

c. Academic Writings: Abortion Funding Restrictions 

Elena Kagan has extensively criticized the Supreme Court decision in Rust 
V. Sullivan^''' where the Court upheld the constitutionality of Department of Health 
and Human Services’ regulations that enforce Title X’s statutory prohibition 
against family planning funds being “used in programs where abortion is a method 
of family planning.” To ensure compliance with the statute, the regulations 


Elena Kagan, Memo to Justice Thurgood Marshall on Lanzaro v. Monmouth County (1988) 
(Reproduced from the Collections of the Manuscript Division, t.ibrary of Congre,s.s) (hercinattcr, 
“Marshall .Memo 11”). 

U. at 2. 

Id. at 2. 


"432 U,S. 438 (1977). 
“ 432 U.S. 464 (1977). 
•*”448 U.S. 297 (1980). 
”" 500 U.S. 173 (1991). 
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prohibited promoting and counseling on abortion. Kagan argued that the Title X 
regulations amount to unconstitutional viewpoint discrimination,'*' 

In an article, Kagan wrote: ‘‘‘Rust illustrates the way in which government 
funding may have both more potent and more disruptive effects than direct 
government speech” and that selective government funding “wreaks havoc on the 
ability of those private parties in the best position to challenge the message to 
provide a counterweight to government authority,” She stated that “a refusal to 
fund any speech relating to abortion would have been constitutionally preferable to 
the funding scheme that the regulations established.”'*’ She also wrote that in Rn.sl, 
“the Court, to its discredit, announced that because the selectivity occurred in the 
context of a governmental funding program, the presumption against viewpoint 
discrimination was suspended.”'''’ 

In other words, Kagan believes that it is unconstitutional for the federal 
government to fund speech that promotes childbirth while prohibiting funding for 
speech that promotes abortion. In contrast, the United States Supreme Court held 
that the government may “make a value judgment favoring childbirth over 
abortion, and . . . implement that judgment by the allocation of public funds.”'*"* 
The Court stated that by funding one program and not another, “the Government 
has not discriminated on the basis of viewpoint; it has merely chosen to fund one 
activity to the exclusion of the other.”'*’ 

Elena Kagan has argued that the use of government funds to promote life 
over abortion is unconstitutional. However, the Supreme Court has repeatedly 
affirmed Congress’ determination that the state has an interest in protecting unborn 
human life. 


"*' See Elena Kagan, The Changing Faces of First Amendment Neutrality: R.A.V'. v. St. Paul. 

Ru.st V, Sullivan, and the Problem of Content-Based UnderimTtisinn,l992 Sl.'P. Ct. Rev. 

29 (1992). 

'*■’■ Id. at 56. 

Elena Kagan, Regulation of Hate Speech and Pornographv after R.A.V., 60 U. Chi. L. Rev. 

87-t (1993) (emphasis added). 

*' 500 U.S. 173, 192-3 (citing Maher v. Roe. 432 U.S. 464, 474 (1977)). Sec also Harris v. 
McRae, 448 U.S. 297(1980). 

Id. at 193, 
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d. White House: Abortion 

While working in the Clinton White House, Kagan was heavily involved in 
advising the President on life issues and crafting his related policy positions, [n 
fact, she was specifically assigned “abortion” in the White House Counsel’s 
Office'^*’ and “choice” while serving on the Domestic Policy Council.'” When she 
moved over to the Domestic Policy Council, she wrote: “Bruce - if it’s ok with 
you. I’ll keep up with this issue,” refeiring to abortion. Brace responded: “Elena 
you’re perfect for the job.”'**' During this time, Kagan consistently promoted anti- 
life positions that at times extended beyond what President Clinton was inclined to 
do. 


Of particular note is Kagan’s work on the President’s policy regarding a ban 
on partial-birth abortions. In January of 1996, Kagan drafted a memo advising 
Clinton to oppose the Partial-Birth Abortion Ban of 1995 (the memo was signed by 
Jack Quinn).’’ The following month, when President Clinton decided to adopt a 
policy position supporting a weaker “ban” on partial-birth abortion, Kagan viewed 
his position as “a problem.”'” 

Kagan promptly drafted a memo arguing that the President’s approach “is 
unconstitutional , because it prohibits the use of the partial birth procedure in any 
pre-viability case in which the woman desires the abortion for non-health reasons. . 
. In other words, she believed that any ban that extended to pre-viability 

abortions for any reason was unconstitutional. She also argued that “the 


NLWJC - Kagan: Counsiel, 

httnt./wwvv.cliiitonlibrarv.guv K.\CiA.\'!'i)J()COl'NSl: L.K.AGAN%20Counsel"'i)2 0- 
% 20Box%2000 1 °-;,20-"';i2()t) I O.txir . 3236. 

NLWJC -- Kagan; Emails Created, htln: ' wu w.clint o nlihrarv .ao v. K.<\Ci.\N";)2t)E- 
M ail%20SEN17KA(.iAN-ARMS%20ShN r%20Bo\esT.2001-l0.DdL 1 220. 

™ B-mail from Tracey E. Thornton to Elena Kagan (and others) (January 6, 1 997) (handwritten 
notes). 

Memorandum from Jack Quinn to President of the United Slates (Jan. 22. 1996), 
litin:, twtv ^limonlibrarv.»ov,'K,ACi.AN'';-o20DPC%201.'DOVlE STIC"--,i20l‘Ol.l(.'Y'Mi20C(.)UNCt 
l.''-o2 0B(>\l S'' u206 9- 7().p (ir. p. 173. 

Note trorn Elena Kagan to Jack Quinn (April 1996), 
lltliw >. hnloii li hr; i rv.gov/'K A (iAN%2 0D PC%201.j D()MES ri(''’:i20POt.lC Y‘-. i2()(:OUNC:i 
1.7:,30H()\I S"o2()69-7().Ddf . ik. 

"" Memorandum from Elena Kagan to Jack Quinn (Eebruary LS, 1996), 

hnp:.-;\v\v\s .ciinlonlibr;u v.uo v7K.\(iAN'li,20D PC'*'„J i) l.-JX)MI' iSTIC%20[‘Ot.lCY'‘.) 2(>C()U .\Cl 

L"'.,201 i O.\iaS”- „ 2 06 9-70 .ndf . 178-9. ’ ' ' 
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[proabortion] groups will go crazy, exactly because the approach effects this 
broadscale pre-viability prohibition.”'"' 

Critically, in 2007 the .Supreme Court upheld the Partial Birth Abortion Ban 
of 2003 (which docs not include an exception for “health” and applies to the entire 
pregnancy) in Gonzales v. Carhart'^' over ten years after Kagan advised President 
Clinton that his much weaker “ban” was unconstitutional because it applied to the 
entire pregnancy. 

She recommended instead that President Clinton support an approach that 
would allow a woman to have a partial-birth abortion under a “health exception” 
that extended beyond what the Court required in Roe and Doe.'"'' Under her 
“health exception,” a woman could have a partial-birth abortion simply because an 
abortionist thought it was the preferable type of abortion for her health, regardless 
of whether she actually “needed” an abortion for health reasons at all. In other 
words, her “ban” was not really a ban at all.'"" 

Kagan succeeded in changing President Clinton’s position.'*’ With Kagan’s 
guidance, President Clinton’s policy on partial-birth abortion went from bad to 
worse. Congress did not amend the bill, and President Clinton vetoed it on April 
10, 1996. In subsequent talking points that Kagan drafted on partial-birth abortion, 
she stated that “A ban of this kind, aside from violating the Constitution, would be 
the true inhumanity.”'"^ Her words are ironic, given the inhumane nature of the 
procedure she was so bent on defending. 

In a June 22, 1996 memo. Kagan wrote that a meeting with the American 
College of Obstetricians and Gynecologists (ACOG) was “something of a 


Id. 

'“ Gonzales v. Carhart, 550 U.S. 124 (2007). 

" 'See Memorandum from Elena Kagan to Jack Quinn (Ecb. 15, 1996), 

http rs\\v v . cl iiilorilibr.mv.gov.K,A GA\ %2 0D[’C:%20 l.lX)Mf.SriC%20POLirY''i,2(irOI.A4'l 
1 ",.20P(txLs%2(l69-? o' pdl '. 179- ISO. 

Ifls p . , 

See HI. 

Letter from Prc.sidcnt Clinton to Congressman Conyers (Ecb. 28, 1996). 

I e ip « \\\v,d Hiuinji bniiv.uov, k..\(i AN% 20DP r‘t'ii20 1/l)OVll'.SriC%20PO Ut ' V%2pX;OJ i \( f 

I 'C:uBmXHS%2069-7 U .n(lf . 1100-11. " 

Talking Points on H.R. 1833, 

tuip \\ « « iiiiltO'i libiai^.gov KAGAN%201)PC%20 1 DOV1ESTI('% 20PO I 1CY'*.'.2()C0UNC 1 

i I BOX 1 X ' „20nO - 7 0. ndr. 447. 
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revelation/’"’^ Based on the meeting, she acknowledged that “an exceedingly 
small number of partial-birth abortions [J could meet the standard the President has 
artietilated. In the vast majority of cases, selection of the partial birth procedure is 
not necessary to avert serious adverse consequences to a woman’s health. 

Further, in a December 14, 1996 memo, Kagan wrote in response to a 
proposed statement by ACOG that partial-birth abortion is never medically 
necessary that “This [the release of the stalementj, of course, would be disaster — 
not the less so (in fact, the more so) because ACOG continues to oppose the 
legislation.’’''" Also, when discussing whether the American Medical Association 
(AMA) coidd reverse its policy at its convention that there is not an identified 
situation in which partial-birth abortion is the only appropriate method of abortion, 
ethical concerns surround it, and that it should not be used unless it is absolutely 
necessary, she stated 


We agreed to do a bit of thinking about whether we (in truth, HHS) 
could contribute to that effort. Chuck and I arc meeting with the AO 
on Tuesday; Donna offered to send over some doctors this week 
(though we don’t know who or when) to give a medical briefing." ' 

In other words, Kagan was so opposed to the passage of a ban on partial- 
birth abortion that she advocated for ACOG and the AMA to suppress or modify 
their view. 

Kagan also recommended that President Clinton support a phony late term 
abortion ban sponsored by Senator Daschle."" She stated that Daschle’s proposal 

Mcinorandum from Hlena Kagan to Jack Quinn & Kathy Wallman (June 22, 1996), 
htln://www.clintoiilibfafv.gov,K.'\Ci.\N%2t)DK:%20l/D O Mt-.S T lC%2()PO L I C ' Y'MOCOU N C i 
l..%20BOX HS*ii2()69-?().ndf. 146. 

""’Id. 

' Memorandum from Elena Kagan to Jack Quinn & Kathy Wallman (December 14, 1996), 
http: uvvw.climonlihrurv.eov KAG.-VN%2 0DPC°/„20l ,'i:)OMhSTIC''Mi2()l’()l.lCY"ii20(:()l INri 
I ";.2i)BbxES‘h.2069-7(i.ndi ; llf6. 

"'h-mail from Elena Kagan to Sylvia M. Mathews (Jun. I, 1997), 
http:/ cliiit onlibra i'v.gov K.-\(i.A N"-<.2t)F.-Mail%20S t/N IVK.AG.YN- 
ARMS'M ,2(iSE N r‘’-:,20Bo x es"-;i2()0l -10.;)dE 1 759. 

Memorandum, supra note 1 1 0. While the amendment was promoted as going further than a 
partial-birth abortion ban in that it would ban any abortion after “viability," it was rendered 
meaningless by its exceptions. No single abortion, partial-birth or otherwise, would have been 
prohibited by the amendment. Under the Daschle proposal, the abortionist would be the sole 
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would “provide cover for pro-choice Senators (who can be expeeted to support it) 
and that it will refocus the debate from the partial-birth procedure to late-tenu 
abortions generally,”"’ Kagan recommended that the President endorse the 
Daschle amendment “in order to sustain [his] credibility on [the partial-birth 
abortion ban] and prevent Congress from overriding [his] veto.”'" Kagan knew 
this recommendation was not a risk, because the Daschle amendment was not truly 
a procedural ban on abortion at all. 

Kagan also advised the President on the progress of other abortion-related 
bills. In a series of memos in 1997 and 1998, Kagan addressed the progress of 
other abortion-related proposals on Capitol Hill, and described how the White 
House was concerned about or was trying to block pro-life legislation. In a June 8, 
1998 memo addressing Medicare funding for abortion, Kagan wrote “We are very 
concerned that Senator Nicklcs will soon highlight this issue, adding it to the 
growing list of abortion proposals Congress will take up this year.”"’ On July 7 
1998, Kagan wrote that the White House was trying to prevent the Senate from 
stopping RLJ-486 development,"^ 


judge oftho viability of the unborn child and would decide when (and to what child) the bill 
applies. Such a law would be impossible for an abortionist to violate, as its tcmi.s would be left 
to his subjective judgment. Second, even if the child were detennined to be viable, the Daschle 
amendment would have allowed abortion if an abortionist detennined that “eontinuation of the 
pregnancy” would “risk grievous injury” to the mother. The Daschle amendment dctlned 
“grievous injury” to include (a) any condition that is medically diagnosabic and (b) any condition 
for which termination of pregnancy is “medically indicated." Federal courts have interpreted 
“medically necessary” to mean the .same things as “health” within Doc v. Bolton, 410 U.S. 179 
(1973). The Court in Doe, decided the same day as Roc v. Wade, created an unlimited definition 
of maternal “health." The Court wrote, “Dlhc medical judgment may he exercised in the light of 
all faetons- physical, emotional, physiological, familial, and the woman’s age - relevant to the 
well being of the patient. All these factors may relate to health.” The Court held that the 
abortionist was allowed to make that judgment. 

Memorandum from Bruce Reed & Elena Kagan to President of the United States (May 13, 

1997) , blip: ' WAV w.cii moil library, gov- f)ocumcn ts<K a gan% 20-'*-'ii301irucc'K,2i)Rc ci.l'k a!;an'K)2l)- 

“n2()Bnice"--,i20Reeu"i,2i)- ' " ' 

'Ki2()Stibi ccl'’u20l ile'>ii 20Se ric s-'Bo x"';,2(t9? 'Mi20.Abort ion%2()l.)oL' %20 .3.ixif, 2. 

" ’ Memorandum from Bruce Reed and Elena Kagan to President of the United States (.lunc 4, 

1998) , available at hup: \vww.clinlonlibrarv.gov/K.AG;\N%2fl\VI lO RM \\ I lORM pji. 697. 

' " .Memorandum from Bruce Reed and Elena Kagan to President of the United Stales (July 2, 
1998), hlip: /, wvvw,clinioiili h rarv.gov/KAGAN%20WUORM AMIO R M .pdf 725. 
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Documents from Elena Kagan’s record continue to show that she is a 
partisan who has strong pro-abortion sentiments. It is difficult to conceive how she 
could be impartial in eases that come before the Court on the issue. It is critical 
that Senators on the Judiciary Committee extensively question Kagan on her 
recommendations that she made during her time in the White House. Particularly, 
in light of her previous statement that a partial-birth abortion ban that lacks a 
health of the mother exception and that extends to pre-viability abortions would be 
unconstitutional, would she respect the Court’s decision to uphold just such a ban 
in Gonzales v. Carhartl'^^ 

e. White House: Other Life Issues 


i. Physician Assisted Suicide 

Kagan has expressed a disregard for the sanctity of human life in other 
contexts as well. In 1997, following the State of Oregon’s failure to repeal its law 
legalizing physician assisted suicide, some members of Congress responded by 
supporting a federal ban on the practice. In a hand-written note at the top of a 
Department of Justice memorandum, Kagan wrote that she thought a federal ban 
on physician assisted suicide was “a fairly terrible idea.”"* 

ii. Cloning 

Kagan also played a key role in shaping and executing the President’s 
response to the development of new cloning technology. In a May 29, 1997 memo 
to the President, Kagan and Jack Gibbons (Assistant to the President for Science 
and Technology) recommended that Clinton support domestic legislation banning 
human cloning."'’ However, as the memo explains, Kagan’s “ban” on cloning only 
banned the use of cloning aimed at the live-birth of a baby, not at cloning that takes 
human life. 


"'550 U.S. 124(2007). 

' Memorandum from Dawn E. Johnsen, John C. Keeney, & Frank W. Hunger to the Attorney 
General (January 16. 1998), 31 (handwritten note). 

.Memorandum from Jack Gibbons, Assistant to President for Science and Technology, and 
Elena Kagan, Deputy Assistant to President for Science and Technology, to President of the 
United States (May 29, 1997), hl ip:/.-\vt v w.diinonlibro fv.t’i )v‘KAGAN%2()l')PG .- ()P( .' 'li.205- 
1 7 /l)O M E$ riC"n20 P Ol- lC;Y %2()C Ot:NCIfk,2()BOXES%2(rt-3() Parl3 5,pdi: 46. 
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The cloning of human embryos creates living human beings in the earliest 
stage of development. “Using them for research’’ means they will be 
“disaggregated” and killed as part of the research. By endorsing such practices, 
Kagan demonstrated her disrespect for unborn human life. Kagan’s involvement 
in cloning policy was not limited to writing memos. Over the course of several 
months, she was in frequent dialogue with other administration officials about the 
content of Clinton’s legislative language, which Congressional proposals they 
should support or oppose, and how much they could work with Senate 
Republicans. 

Kagan and Gibbons stated in a memo that they saw' “no moral rationale for 
treating embryos created through cloning differently from embryos developed 
through other means (e.g. in vitro fertilization) when embryos are used solely for 
research.”'"" While the life-affirming response to this would be to ban the 
destruction of all human embryos for research, they worry instead that halting such 
destruction might inhibit research.'"' In other words, they put pragmatism over 
ethics, w'illing to sacrifice human life in the pursuit of other goals. 

IV. How Kagan’s Philosophy and Abortion Record Could Affect 
Meaningful Protections for the Unborn 

Solicitor General Kagan’s record is a jigsaw puzzle. However, when the 
pieees come together, the picture is bleak for the Constitution and protections for 
innocent life. Our eoneem is not simply that Kagan will be another judge who 
supports upholding Roe v. Wade. Rather, we are concerned that even the most 
widely-accepted regulations on abortion will not withstand her review. 

Since 1973, states have enacted hundreds of carefully written laws to 

regulate abortion and to protect women’s lives and health. These laws 

addressing parental involvement, informed consent, abortion funding, fetal pain, 
latc-term procedures, abortion clinic regulations and more could all be in jeopardy 
if the Court becomes more agenda-driven. Kagan has expressed hostility towards 
restrictions on abortion funding, bans on abortion procedures (even in the third 
trimester of pregnancy), and other regulations. 


' " Memorandum from Jack Gibbons and Elena Kagan to President of the United States (June 8, 
1997), hll'j: u w\v. Clinton library. uriv/K At i. \ N%d () OPC , 'l)P(.'"i.2(i5- 
nd9UMESTIC'’i,2 0POLiC ’> ’%2IJCO U NCIL .%2 0BOXH S%20S-3(j PaiDS ndf 51. 

Id 
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Our concerns extend to the end of life as well. If physician assisted suicide 
becomes legal in more states, legislatively or through state courts, activist U.S. 
Supreme Court justiees might detennine that “societal changes” or a new “social 
consensus” require revisiting the Court’s decisions in Washington v. Glucksherg~~ 
and Vacco v. Quill which held that there was no right under the US Constitution 
to assisted suicide. 

Kagan’s disregard for the value of human life at its most vulnerable stage 
creates concents about how she will consider common sense abortion regulations 
and other eases that will come before the Court. She is deeply hostile to protecting 
the unborn, even when abortion is not an issue. When combined with other 
statements and writings that reveal her judicial philosophy it is clear that a .lusticc 
Kagan would use the Constitution and other sources of law to force a right to 
abortion on our country broader than the one created in Roe Wade. 


'"52! U.S. 702 (1997). 
521 U.S. 793 (1997). 
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SUPREME COURT CONFIRMATION HEARINGS FOR ELENA KAGAN 
TESTIMONY OF FLAGG YOUNGBLOOD, I JULY 2010 

INTRODUCTION 

Thank you for the opportunity today to give voice to the concerns of many of our 
fellow citizens and veterans regarding Elena Kagan’s Supreme Court nomination. 

My father, a twice-shot combat veteran of Vietnam, asked me to join the Army. 
“You owe it to our country,” he told me at age sixteen. “You don’t have to make a 
career like grandpa, but you should you should serve.” 

In the fall of 1993, as a college freshman, I had no idea the simple desire to 
participate in ROTC on campus would have me testifying before the Senate some 
seventeen years later. My daily walks by the war memorial in the heart of Yale’s 
campus caused me to question why learning the art of military leadership 



required a sixty-five mile drive to the University of Connecticut, much less the 
taunts from faculty and students when a tight schedule required wearing the 
uniform across campus or into a Yale classroom. Ranging from the unrepeatable, 
the most arresting remark occurred for me in an English section, when the 
teacher remarked, “Flagg, you shouldn’t wear that uniform to class; it’s not 
conducive to learning,” 

Trips to Washington, D.C. in the summers of 1994 and 1995 framed my outreach 
efforts, thanks, in no small part, to Young America’s Foundation, and gave rise to 
the passage of “The ROTC Campus Access Act,” better known today part of as the 
Solomon amendment.’ 

After serving a total of five years on active duty, combined with another three and 
a half intermixed as a reservist living and working in Los Angeles, 1 received a call 
from the president of Young America’s Foundation. On the heels of the Supreme 
Court reviewing the Solomon amendment, the day before Pearl Harbor’s 2005 
anniversary, he asked me to move cross-country in anticipation of the high 
court’s ruling. And, I devoted the next four years to helping students from across 
the country defend their ability to meet with military recruiters and participate in 
ROTC. 


Congressional Record, 14 June 195*^), p. H5963. 


VerDate Nov 24 2008 


12:24 Aug 23, 2011 


Jkt 067622 PO 00000 


Frm 01167 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\67622.TXT SJUD1 


PsN:CMORC 



1158 


Youngblood Testimony, 1 July 2010 


page 2 of 4 


Given the economic downturn, I am no longer employed by the Foundation; I’m 
here today at my own expense, speaking as a concerned citizen who cares deeply 
about the future of our Constitutional republic, 

LEGISLATIVE INTENT 

Having worked closely with the legislative team that crafted the original language 
of the Solomon amendment, 1 must speak to the legislative intent. The goal was 
simple, to renew institutional support for the military on campus. 

Through independent research,^ 1 discovered nearly every elite university in the 
United States has extensive historical ties to the military, despite so many having 
been self-servingty severed during the Vietnam War. Taxpayers unwillingly spent 
the generation that followed underwriting the operation of these so-called 
“private” institutions. Congress then rightly exercised its enumerated 
Constitutional powers with respect to the militaiy, conditioning “federal financial 
assistance that educational institutions arc not obligated to accept.”-’ 

As the Supreme Court’s unanimous ruling on the Solomon amendment reflects: 

The Government and FAIR agree on what this statute requires; In order for 
a law school and its university to receive federal funding, the law school 
must offer military recruiters the same access to its campus and 
students that it provides to the nonmilitary recruiter receiving the 
most favorable access.'' 

Claims that Dean Kagan acted sufficiently with regard to the Solomon 
amendment are wrong: 

■ Dean Kagan’s admits to breaking the law, hoping her infraction on 
behalf of Harvard Law would go unnoticed;-'' 

■ The accommodations volunteer students provided for the military did 
not equal those supplied to other employers by Harvard Law’s paid 
Career Services staff.'' 


■ Adapted my Miiiior thest.s on the histc'f)' of ROTC into a feature article for TowHhall magazine. December 200X. 

' Supreme Court opinion, Rumsfeld v. FAIR. 6 Vlareh 2006, p •). 

'' !B!D, p. 5. (emphasis added) 

Letter from Dean Ragan on military recruiting. 20 September 2003: 

"Although the Supreme Court's action meant that no injunction applied against the Department of Defense, 1 
reinstated the application of our anti-discrimination policy to the military' (after the appropriate consultation with 
Lnivcrsiiy oftlcials) in the w-ake of the Third Circuit’s decision; as a result, the military did nut receive CCS 
assistance during our Spring 200.'^ recruiting season. Vly hope in taking this action was that the Department would 
choose not to enforce its interpretation of the Solomon Amendment while the Third Circuit opinion stcHui." 

Harvard Veterans Association statement on military recruiting, 18 February' 2005; 

"Given our tiny membership, meager budget, and lack of any office space, wc possess neither the time nor the 
resources to routinely seheduie campus rooin.s or advertise extensively for outside organizations, as is the norm for 
most reeniiting event.s.” 
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Youngblood Testimony, 1 July 2010 


page 3 of 4 


To all but the 12% of Americans who hold unfavorable views of the military'/' 
“most favorable access” means, particularly in a post 9/11 environment, that 
Dean Kagan would have invited the military into every Harvard Law classroom 
each semester, personally introduced each recruiter, and encouraged every 
eligible young adult to take the oath to “support and defend the Constitution of 
the United States against all enemies, foreign and domestic.”® 

INCREASING RECRUITS 

To defend the barriers Dean Kagan erected by saying military recruiting didn’t 
suffer misses the point. A consistent policy of institutional support, namely 
“most favorable access” as the Solomon amendment intends, would have 
unquestioningly increased the ranks of those interested and eligible for voluntary 
military service. Just imagine how many more among Harvard Law’s nineteen 
hundred young adults would have answered the Defense Department’s call. 

Barriers have their intended effect; that’s why we build fences, to prevent all but 
the most committed, dedicated young men such as Senator Leahy’s son, from 
climbing over. I personally would not have joined the Army, had my father not 
routinely asked and encouraged me. 

A FINAL POINT 

Those who defend Dean Kagan’s actions regarding the law school’s and, more 
broadly, the university’s relationship with the military continue to ignore a 
fundamental detail. Under Dean Kagan and President Lawrence Summers, 
Harvard Law School and Harvard University put dollars before principle, paying 
lip service to gay and lesbian students, the military, student veterans, alumni. 
Congress, and the American people throughout their tenure. 

Alan Dershowitz characterized Harvard as employing a double standard. Janet 
Halley, a fellow professor of law, characterized the university’s nondiscrimination 
policy as having been reduced to “transcendental nonsense.”” Their intellectual 
honesty is admirable, regardless of whether one agrees with their views or not. 

Neither Dean Kagan nor Harvard is above the law, even though both acted as 
though they were . 

What are we to make of Dean Kagan trying to have it both ways? 

What signals do her actions at Harvard Law School convey? 


^ Rassmnssfn Reports, “74% Have Favorable Opinion of U.S. Military.” 29 May 2010. 
wvvw.hisforv’.ariny.mil/faq/oaths.htm 
WWW. law, harvard. L-tiu/abniiF!ut|.hiiniA=facts 

Harvard Law Record "StiKlctits Rally Aaain-st Military Rccniiimcnt on Campus," 2 I October 2004. 
■ Harvard Crimson. “Rally Decries Military' Policy,” 18 October 2004. 
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Youngblood Testimony, 1 July 2010 
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What are the implications for her allegiance to the Constitution and her ability to 
judge related matters? 

Most Americans realize, especially those who nobly and selflessly stand alert at 
freedom’s edge protecting our country in times of crisis, life inescapably requires 
clear thinking and ethical choices. 

Elena Kagan’s double-dealing as Dean of Harvard Law School betrays an inability 
so to do and condescension towards the rule of law, 

CONCLUSION 

A vote to confirm Solicitor General Elena Kagan as an Associate Justice of the 
United States Supreme Court is a vote against our military, and the 
Constitutional republic it protects, not just now, but for decades to come. 
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June 14, 1995 

Democrats, liberals, moderate.s. and| 
conservatives, people on the left andj 
the right. That is what makes this Na- 
tion strong and powerful- i 

Are we saying here because some in-: 
stitution. by virtue of their decisions.; 
engage in what we determine is starry- 
eyed idealistn. I hope all the children of 
this country are starry-eyed idcali.sts.i 
It is not pessimists who bring change; 
or who hring the best out in us. it i. * 
the dreamers, the hopers. the idealists 
and the optimists. That is no reasonf 
for us to punish universities. 

Mr. Chairman, this is an amendment, 
that takes us hackward into the 19th| 
century. It does not catapult u.s for- 
ward as a beacon of light and freedom^ 
and commitment to democratic prin- 
ciples. and the right of people to havej 
different perspectives and differentj 
points of view. 

□ ni.'i 

Mr. Chairman, I believe that wc 
should pre.servc that precious freedom, 
that precious dignity that come.s fromj 
people expj'cssing their points of view, 
under the first amendment to the Con- 
stitution. 

I ask my colleagues to preserve 
national security establishments ac- 
ce,ss to the best minds in this country, 
to not allow us to be blocked by .some 
narrow perspective to attempt to pun- 
ish and to micromanage because we 
happen to disagree with some other 
group of people or institution’s judg- 
ments about decisions we inake. 

That is not how democracy opcnttc.s. 

I hope that iny colleagues will rise 
today to their highest and their best 
and reject this amendment. It is not in 
the best interests of our national .secu- 
rity. ] have laid that out, It is not in 
the best intei*est.s of the Constitution 
of the United States. I have laid that 
out. 1 do not think that it .speaks to 
the highest and best in us as wc func- 
tion on thi.s floor in this institution. 

With those remarks. Mr. Chairman. I 
urge a no vote on the Pombo-Solomon 
amendment. I urge my colleagues to 
follow me in that. 

Mr, POMBO. Mr. Chairman. I yield 30 
seconds to the gentleman from Indiana 
[Mr. BUYHR'I. 

Mr. BUYER. Mr. Chainnan. I would 
say to my good friend from California, 
you did not full a.sleep and wake up in 
a diffei-ent country. Wc woke up to a 
new majority, I gue.ss. here in the Con- 
gress. 

What I would also .say to my col- 
league. the gentleman from C'alifornia 
(Mr. De:i.i,UM,S). i.s that I atn going to 
rt.se in suppt>rt of thi,s because to me 
young men and women must not be de- 
nied the opportunity to prepare for ca- 
reers of .serving our Nation in the mili- 
tary while attending college. .Some of 
our students and young minds, which 
we both have a great deal of respect 
for, arc being denied that opportunity. 

Mr. POMBtj- Mr. Chairman, I yield I 
minute to the gentleman from Georgia 
[Mr. KiNOSrONj. 

Mr. KINGSTON. Mr. Chairman, a 
constituent of mine. Paul Anderson. 




sent me an April 28 article fix>m Human 
Events magazine about a young man at 
Yale UniveRjity named Flagg Young- 
blood- Flagg Youngblood is a hard- 
working student. In addition to taking 
a full academic load, he is tukine 
ROTC. 

However, at Yale in order to lake 
ROTC he ha.s to travel 65 miles twice a 
week during his junior and senior year 
to get to an ROTC room, because Yale 
University will not let them teach it 
on campu.s. Although If he wants to 
take a course called “The Story of In- 
cc.st.” he can take that on campus. 

While Yale is making that Judgment, 
they are greedily taking on the other 
hand a $5 million contract fix>m the 
U.S. Army. We are not micromanaging 
Yale University. If they want to have 
“The Story of Inccist” as one of their 
main academic majors, let them, hut 
do not come back to us with the other 
hand, while you are kicking Flagg 
Youngblood and the other young men 
and women who want to join ROTC off 
campu.s, and then take a S5 million 
grant. I urge an “aye” vote for the 
Fombo amendment. 


additional speaker. I would tiuiuire if 
they have any additional speakers on 
the other side. 

The CHAIRMAN pro tempore (Mr. 
MclNNlS). The time of the gentleman 
from California [Mr. DEI-l-UMS) has ex- 
pired. He has no lime I'cmaining. 

Mr. DEI.LUMS. Mr. Chairman. 1 
would .say to my colleague chat at the 
appropriate point in my mlc as rank- 
ing minority member. 1 do have the 
right to strike the requi.site number of 
words, and i shall use that opportunily. 
I will not be locked out at the end of 
this debate. 

The CH.AIRMAN pro tempore. The 
gentleman from CYilifornia is correct. 
He docs have the right to strike the 
last word and proceed for 5 minutes, 
but his current lime has expired. 

The gentleman from California [Mr. 
POMBOj may proceed. 

Mr. POMBO. Mr. Chairman. I yield 
the balance of my time to the gen- 
tleman from New York [Mr. SCH.OMONl. 

The CHAIRMAN pro tempore. The 
gentleman from New York [Mr. Solo- 
mon). the chairman of the Cotninitiec 
on Rules, is recognized for 2 minutes. 

Mr. SOLOMON. Mr. Chairman, this 
Pombo-.Solomon amendment, this im- 
portant amendment, would put an end 
to the hypocrisy that Is itmning rtimp- 
ant on our Nation’s college campuses. 
It happens all the time. Currently doz- 
ens of colleges and universities across 
thi.s country, including the prestigious 
ones such Jis Harvard and Yale, bla- 
tantly discriminate against students 
willing to serve their countiy. and it is 
•SO aggravating to this Member. 

La.st year the Congress overwhelm- 
ingly approved a similar amendment 
prohibiting any Department of Defense 
fund.s to colleges which deny access tt» 
our military recruiters- They wi>ulcl 
nt>t lei our military reenjiters on their 
campu.ses until we made them do it. 


U5963 


That Solomon amendment is now the 
|law of the land, and it strengthens our 
All-VoIuntecr Force.s. It tells young 
[people that serving in our armed serv- 
i is an honorable ciirecr, ii is an 
[honorable profession, and it is. 

'e are not going to fake this non- 
[sensc from academia. They are going to 
let these ROTC students on their cam- 
Ipuses or they are not going to get a 
[nickel from this Federal Governmenl. 

Read the Constitution- The United 
.States Constitution mandates that we 
[must provide for a common defense to 
take care of the .strategic interests of 
this country at home and around the 
[world- Please vote for the Pombo-.Solo- 
mon amendment- You have done it 
[year in and year out on other issues 
similar to this. .Speak up again for 
.America. 

Mr. DELLUMS. Mr. Chairman, I 
move to strike the requisite number i>f 
words. 

The CHAIRMAN pro tempore. The 
[gentleman from California [Mr. DEL- 
UMSl is recognized for 5 minutes. 

Mr. DtiLLUMS. Mr. Chairman, let me 
eiterate the arguments that this gen- 
tleman i.s trying to propound. 

No. I. I say to my colleague, it seems 
to me that w2c a.s policymakers here 
have a responsibility to step back and 
take the longer view. My first argu- 
meni i.s that we should do nothing that 
would stand in the way of our U..S. 
military establishment having access 
to the best minds in this country, irre- 
spective of whether we agree with their 
policies or not. That is No. 1. 

We all come here saying we arc com- 
mitted to national security. We should 
have access to the best thinking, the 
clearest minds, the mo.sl cogent idea.s 
that are possible. So whatever our mis- 
givings are, they should not deny us 
the opportunity to go .straight there, to 
have acce.ss to the best minds in the 
country. That is the first argument 
that 1 would make. 

The second argument that I would 
tnukc is that irrespective of whether 
we agree or disagree with the policies 
taken by u university, by its academic 
senate or by its faculty, that that 
should not stand in the way of that 
fir.st point. 

No. 2. because it seems to mo that 
there are moments. Mr. Chairman, 
when wc .should he large people. We 
should be big iTCople. W'e should be 
committed to democratic freedoms and 
principles. 

As i wa.s saying to some of the young 
people behind the aisle curlier today, 
we should never be so frightened of an 
idea that we turn our backs from it. 
The day that 1 am no longer willing to 
expose my.seif to a dilTcrenl point of 
view and a different perspective is the 
day that 1 die intellectually and I die 
spiritually. 

It seems to me that if we do not 
agree with a university because they 
choose, for whatever reason, and that 
is the beauty of America, that they 
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it Do We Do Now? 


ROTC Banne 
on Campus 


Protecting Freedom 
Did Bush Do What 
It Takes? 


Fighting Terror; 
Colombia Takes 
Out the Trash! 


VerDate Nov 24 2008 12:24 Aug 23, 201 1 Jkt 067622 PO 00000 Frm 01172 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 


1163 


VerDate Nov 24 2008 



12:24 Aug 23, 2011 Jkt 067622 PO 00000 Frm 01173 Fmt6601 Sfmt 6601 S:\GPO\HEARINGS\67622.TXT SJUD1 PsN:CMORC 


1164 


W hat's nearing a century 
ago. the administration 
ofPrincelon alumnus 
and Democratic 

President WixxJrow 'VVils-oii Greater] 
the opportunitj' for students to serve 
their country and to learn whafs 
required for the defense of liberty 
with the establishment of the Junior 
and Senior Reserve Officers’ Training 
Corps— Junior ROTC for high schools 
and Senior ROTC for colleges and 
universities, Leftists first succeeded in 
denying students these opponu nities 
using the pietext of Lyndon Johnsons 
war in Vietnam and cutting off much 
of the Ivy League and many other elite 
schools from the military. A.nd the fight 
they .started still rages on. 

Throughout the Ciinipaign season, 
Democratic Sen. Barack Obama 
routiriely joined the chorus of voices 
calling for ensuring that students 
have the opportunity to serve their 
country. Now that he's President-elect 
Obama, the question is Will the chief 
executive, himself a Columbia alumnus 
and Harvard Law School graduate, 
deliver on his promise? And if so, what 
hope have we that our nation's military 
and the values it represents— the very 
values leftists succeeded in tra-shlng 
during Vieinam— will remain intact? 

UNLOCKING THE PAST TO 
UNDERSTANOTHE PRESENT 

More than 57 years have passed since 
William F. Buckley Jr. wrote *God Sc 
Man at Yale," broadca.sting the first 
public warning about elite academics 
negh^cting, misrepresenting and even 
sabotaging traditional Ajnerican 
freedoms and values Nearly three 
generations later, Buckley's criticism.? 
of the academy ring true louder than 
ever, and not only among exclusive Ivy 
League schools but also throughout 
our nation's entire educational 
establishment— from the top of the 
Ivory Tower all the way down to 
kindergarten. 

The Left's as.saults on teaching 

Students oroiostod the U.S. fnilita/y in ifoft 
oi San Prandseo City HaH, pushing for a balioi 
Initiative to t»ui (he ciiy on rBCOfd as opposing 
the presence of military recruiters m public high 
schools and colleges. 


.•\mcrican exceptionalism have 
L'jken many forms in that lime, from 
introducing moral relativism and 
deconslructionism in the classroom 
Id Title IX in the athletic arena, 
which, despite being advertised as a 
mechanism for iocreasing competitive 
opportunities for women, had the 
practical effect of severely curtailing 
outlets for men. 'Vet amidst the 
casualties, one stands out: institutional 
support for our nation's armed force.?. 

As with most human behaviors, 
ethics are not learned in a vacuum 
but through study and interaction. 
America's armed forces fundamentally 
represent and transmit a culture of 
values -from honor, courage and 
discipline to self-reliance, selfiess 
service and an understanding of right 
and wrong. Outside of Junior ROTC 
in our nation’s high schools and Senior 
ROTC in our colleges and universities, 
very few campus organizations 
exist, save for the sports teams and 
campus ministries not co-opted by 
political corrcctne.w, to inculcate such 
standards of conduct. 

In 1913 , .Army Chief of Staff Gen. 
Leonard Wood wrote about the 
purpose of ROTC. commenting that 
*The object sought is not in any way 
one of military aggrandizement, 
but a means of meeting a vital need 
confronting a peaceful, uomiliiary, 
though warlike nation. 10 preserve that 
desired peace and prosperity by the 
best known precaution, vis.— a more 
thorough preparation and (Miuipment 
to resist any effort to break such a 
peace." 

Anli-miiitary rage on campus 
cfached a visible high watermark 
during Vietnam, thanks largely to 
leftist agitators crudely exploiting 
dislike of the draft. At root, though, 
was and remains a clash of worldtfiews. 
Too m.niy within the academy simply 
doubt, if not completely disagree with, 
John tVintbrtrp's vision of America 
as “a city upon on a hiir and the 
revolutionary idea embodied within 
our Constitution— that free rrten derive 
their rights directly from God and not 
from goverameot. 

Then, as now, the Left’s goal remain.? 
to silence philosophical opposition, 
particularly from our mditan* -the 



individuals sworn to protect and 
defend the Constitution. VVTielhcr those 
who lead the educational establishment 
will ever admit it or not, deep dowm 
they recognize the reality that most 
students, if given a choice, will embrace 
the values laugh t by religion, athletic 
competition and our military and reject 
the Left's historically disproved pet 
theories. 

Ronald Reagan eloquently 
articulated the need to understand, 
teach and protect our freedoms in 
his presidential farewell address, 
calling for us to re-mslitutionalizc 
the American spirit. 'V'e've got to 
do a better job of getting acro.ss that 
America is freednen- freedom of 
speech, freedom of religion, freedom of 
enterprise. And freedom is special and 
rare. It's fragile and needs protection," 

A DAY LATE AND A DOLLAR SHORT 

Reactionary by nature, conservatives 
and ourbroader coalition of believers 
in liberty and “peace through .ttrength." 
have responded to the campus-military 
battle over the years, and we have had 
many successes. First, we advocated for 
an all-voluntary military and dispelled 
the myth of the Left's objection to 
compulsory national service, giving rise 
to the best trained, best equipped and 
most effective fighting force the world 
has ever knovm. Thanks to Reagan's 
leadership, we learned this lesson and 
laid hare the Uift's pretense for keeping 
the miliiAjy off campus. 

Then Bill Clinton come along, and 
as president, he insidiously, albeit 
brilliantly, offered the academy cover 
on the campu.s-military question once 
again, couching the Left's anU-mililary 
rage in the fog of an executive edict 
he marketed as “Don't Ask. Don't 
Teir(DADT). Fablicly promusing to 
integrate Open homo.sc.xuaLs into the 
ranks of tlie miliiaiy, Clinton relented 
end the Democrat-controlled Congress 
overwhelmingly passed the Military 
Personnel Eligibility Act of 3993, 'While 
the law' makes dear "homosexuality 
is incompatible svith military 
service," Clinton ordered the Defense 
Department to stop asking inductees 
about their sexual proclivitie.9. 
intentionally obstructing a simple yes/ 
no question in order to create problems 
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Lett; Members of Ihe Braincrd Area Coalltlan far Peace and Ceniraf Lakes College People Uniting for Peace gather to protest at a military rocruiiment office 
in Btainerd. Minn. 

RiehnTwo U.S. Army Black Hawk helicopters rake off from Pride Field ort the Unlvcrsiry of Southern Mississippi campus in Hatrieshurg, Miss., loaded with 
Southern Miss FtOTC cadols during the program's annual Biackhawk training exercise- 


within the mililary. More importantly, 
this set the stage outside the military 
for constitutional conflict by providing 
fodder for those, opposed to the 
military to claim every American has a 
newly discovered right to serve in the 
military. 

Conservatives rightly questioned the 
elite academy’.? crie.s of discrimination, 
if the Ivory Tower wanted to stand on 
principle, how could it accept taxpayer 
money from the Defense Department, 
much less from the Isirger government 
whose “biased" policies the academy 
claimed to be fighting? And what about 
the eligible students who wish to serve 
and the academy’s active denial of their 
ability to do so? 

Enter Republican Reps. Rich 
Pombo of California and Gerald 
Solomon of New York in the mid- 
1990s who spearheaded amendments 
in federal law to cut off taxpayer 
funding to institutions of higher 
learning that do not allow students, 
by policy or practice, to meet with 
Defense Department and homeland 
security recruiters or participate in 
Senior ROTC. While the law’s logic is 
simple— schools must contribute to 
the nation’s defense in order to benefit 
from taxpayer largesse— the road 


for enforcing what's now known as 
the “Solomon amendment" has been 
Anything but. 

Clinton thwarted enforcernent, 
again besting Congress, despite 
signing the amendment into law. 

And only when the need arose in 
i002 for additional Judge Advocate 
General’s Corp,*! officers did the Bush 
administration begin pursuing selective 
Solomon enforcement, leading to 
the U.S. Supreme Courts unanimous 
ruling in favor of the amendment’s 
constitutionality in March 2006- So 
now military recruiters can and do 
visit elite law schools once again, a 
triumph in itself, even though the 
larger question of Senior ROTC’s place 
on college campuses still remains 
unresolved. 

Before addressing the treatment of 
.Senior ROTC, it’s worth noti.ng where 
the situation %vith military recruiters 
and Junior ROTC in high schools 
stands. 

The Bush- Kennedy education 
bill. No Child Left Behind (NCLB), 
stipulates that high schools must 
proride access to military recruiters 
in order to receive federal taxpayer 
funding. Though a major sore point 
for leftists concerned with secondary 


education, no judicial challenges have 
yet stuck to this provision of NCLB. 

Junior ROTC enjoys no Solomon- 
like protections under federal law. 
which has given ri.se to San Francisco’s 
decision to expel the program from 
its public .schools amid.st rancorous 
debate over the past .several years. 
Ironically. Republican Sen. Jim Inhofe 
of Oklahoma proposed affording such 
protections for the organization when 
San Francisco’s school board first 
voted against JROTC, only to have the 
Defense Departmeut protest his efforts 
as something that would hurt, not 
help, its existing and planned JROTC 
programs. 

Regarding Senior ROTC the main 
program the Defense Department 
employs to train and commi-ssion 
the military officers who lead our 
nation’s armed forces. Defense's modus 1 
operand! has been to follow the path | 
ofleast resistance, lowest cost and | 

maximum yield— granting a de facto | 
reprieve from the Solomon amendment | 
to the six universities of the top 10 |- 

schools on tfS.Nhfls ’ 2008 college * 

rankings that do not host programs on | 
campus. 2 

For years, though. Pentagon | 

planners have not com.missioned 
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and retained a sufScienl number of 
junior officers to staff all the lower- 
level leadership positions our active- 
duty military, reserve and National 
Guard components require. And the 
impact of this shortage, of course, 
has rippled downstream, translating 
to faster promotions and a less 
competitive promotion environment, 
neither of which do anything to 
strengthen national defense. And 
while the Defense Department has 
understandably focused the bulk of its 
recruiting on the young Americans who 
continue to answer the cal! to enlist 
in the service of our nation, we owe )l 
to them to provide the largest, besl- 
trained component of leaders possible. 

So much for filling the very positions 
ROTC was created to staff in 191 6. 

How about stipulating that Harvard. 
Yale, Stanford, Columbia, Caltech 
and the University of Chicago, the 
self-proclaimed "private" schools that 
ingested S-i.SS billion combined in 
federal funding during the last school 
year alone, commission Just one 
military officer for every ST million 
received annually in taxpayer money? 
That would have yielded an additional 


495 military officers at the end 2007. 

Of course, each of these schools and 
the Pentagon publicly say viable ROTC 
options exist for interested students 
to pursue military service through 
programs on other campuses. But such 
argumentation is disingenuous at best. 
Barriers such as having to drive roughly 
70 miles each way from Yale to the 
University of Connecticut or through 
San Francisco Bay-area traffic from 
Stanford to Berkeley obviously deter 
students from considering military 
service. And the failure of these and 
other universities to provide course 
credit for studying the art of military 
leadership is yet another strong 
disincentive. 

The message to students could 
not be dearer: Military service is 
not worth your time. Irrespective of 
times of war or peace, teaching such a 
selfish message endangers the nation’s 
constitutional way of life. E-specially 
now, in the face of ongoing Islamic 
extremism and the multi-year plan 
Congress has already undertaken to 
grow our military, subsidizing such 
unhelpful messages seems borderline 
suicidal. 


Many schools nationwide, not just 
the six highlighted here, could do 
more to encourage voluntaiy’ military 
service. University leaders should .speak 
to the importance ofsuch service and 
routinely encourage participation. 
Institutions themselves should help 
promote recruiter visits and offer to 
host ROTC, among other actions such 
as providing .supplemental scholarships 
to students who join ROTC, make 
other military commitments or are 
already veterans. 

Schools .should be looking for 
WTtys to say yes, not excuses to say no. 
President-elect Obama has called the 
current situation a "mistake." Will he 
indeed rectify it? Or will the mandates 
of the Solomon amendment once again 
be ignored, even repealed? 

WHAT CAN WE EXPECT TODAY? 

The campus military Issue essentially 
boils down to two simple questions: 
First, will a universily allow ROTC 
on campus and provide it with the 
buildings, student names and other 
resources, as well as the public support 
to ensure its success? And second, 
will they do the .same for military and 


Solomon’s Shameful Six 

Six of the top 10 schools on U.S. News' 2003 college rankings do not host programs on campus, yet ihey received nearly $S billion In 
federal funding In the most recent school year. 
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homeland security recruiters? 

Casual campus surveys, formal 
student polls and regular student 
newspaper interviews and editorials 
clearly reflect strong student desire, 
at best, or student apathy, at worst, 
towards voluntary military senace and 
an ROTC presence on elite campuses. 
This is undoubtedly a frustration for 
administrators and professors, most 
of%vhom used to be the students who 
succeeded in getting ROTC kicked OS’ 
campus in the first place- 

Odds are that a President Obama 
will not buck the trend or dare upset 
either of his alma maters. If he does, 
we need to examine closely any changes 
he proposes to make to the military 
in order to make it more palatable to 
those who oppose its presence within 
the academy. 

Repeal of the 1993 law barring gays 
from openly serviog in the military, 
perse, is a red herring. The underlying 
objective is to fast-track federal 
recognition of same-sex marriage, 
as the military provides varying pay. 


housing, healthcare and other benefits 
to service members depending on their 
marital status and whether or not they 
have children. Also, it's not difficult to 
see a repeal having an adverse effect on 
recruiting and retention rates among 
all ranks— officer and enlisted alike. 
Reality is that many heterosexuals do 
and will continue to feel uneomfcrtable 
with the forced cohabitation and 
intimacy that military life frequently 
requires and will thus avoid such 
situations by avoiding voluntary 
service. More so than anything else, 
this could precipitate a renewal of 
compulsory service. And what's the 
difference between the Left’s success 
in undermining the Vietnam War at 
home and their failure with pre-surge 
Iraq? A draft. 

So while the Left’s hope for social 
change looms large over the military 
with Obama, at least one bright spot 
exists. Perhaps Obama, like Woodrow 
Wilson before him, will establish 
military beachheads on elite campuses 
and close the academic-military divide, 



Hollywood & tha 
Academy vs. the Military 


in spite of HoitywcH^d’s relentie^ efforts 
«nce the late !960s to portray mSitsry 
offices in any manner of neg^ive ways, 
Ameiicans reeo^ze officers* honesty 
}U5t below that of t^tests and above that 
of judges, acconfiitgto the most recent 
Harris PoU. In compadstm, members of 
Cot^ess scored less than half as welf, 
smekbrokersand lawyrars. 
AtUf i^en the smaD nuitfoer oi active 
and reserve trHtSary officers in tMs 
country, roi^ly 330,000 ^mong 2^ 
miiiton adults, such a strong, posltivs 
reputation speaks volume, i^^laity 
cort^derii^ how few Americans now 
repilsety Interact with current or former 
military officers. 

leaving conservatives the opportunity 
to restore the military's values-based 
culture to campuses, recalibrating the 
bias Bill Buckley identified long ago. 
provided we make it that far without 
indelible change. Only time and our 
active vigilance in defending and 
advancing freedom via this issue will 
make it possible. 

Think for a moment about the 
difference the military's values could 
have made, directly and indirectly, on 
the Ivy League elite who ran amok 
in Congress, at Freddie Mae, Fannie 
Mac and even on Wall Street. We 
know graduates of elite schools go into 
positions of leadership and influence in 
government andbusioess. If only the 
graduates In the decades since Vietnam 
had had the opportunity to serve, or 
to interact with someone who had, 
perhaps we wouldn’t be in as bad a 
crisis as we are today. • 


Mr. koujjgi/uoid, on filvinmn of 
Va/c and an Army veteran, serves as 
eiircctor of military outreach Jot young 
Ame.nca's Foimdaiion (xc-wxp.yafnr^). 


Truth About Discharges 

By the Center for Milirary Readiness 


..sapss. 



Advocates of honosexuais !n the military frequently contend that the discharges of 
approximately 10,000 homosexuals ^nce t994 have done grievous harm to military 
readiness. The truth ts that annual numbers of discharges due to homosexuality, compared 
to discharges for other reasons, actually ara quite small. According to figures provided 
to the General Accountability Office (GAO) by the Department of Defense, discharges 
due to homosexuality amounted to only 0.37 percent of discharges for all reasons 
(about 5 percent of unplanned separations) between the years 1994 and 2003. 
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